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Lal Chand v. Crown 14 604 60 | Balmokand v. Manak Chand I3 928 
Hazara Singh v. Harnam Singh .. " 13 150 61 | Ganpat Hai v. Sardara I3 5il 
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Bela Singh v. Labh Singh . 13 298 69 | Dhian Singh v. Dhian Singh . | 13 312 
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Bhagat Ram v. Siddu 12 £95 26 | Jiwa v. Buta . l3 167 
Mansa Ram c. Behari 12 453 ! Shahab-ud-din v. Barkati 14 779 
Mahmud Bakhsh v. Hassan Bakhsh I1 708} 28] Azim Khan v. Mustaqim Khan 14 782 
Singer Manufacturing Co., peti v. 29 | Tari Baz Khan v. Fateh Khan 13 316 
Yar Muhammad 10 141| 30; Tulsi v. Madho Ram wo | 1S 348 
Achhar Singh v. ses: ‘Singh A1 404% 381 | Bhero Das v. Mona 14 783 
Sahib Dial v. Lajpat Rai .| I4 510] 32 | Chhangu v. Muhammad Bakhsh... | 8 666 
Duni Chand v. Aziz Khan eu | IO 207 3 | Ram Jawaya Shah v. Natha I4 787 
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CALOUTTA HIGH COURT, 
Sgooxp Civi, AeegAu No. 900 or 1909. 
July 30, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
AKHJU SINGH —DerszNbpANT No. 1 
— APPELLANT 
versus 


Raj Kumar JAGANNATH PRASAD 


SINGH-—PrAINTUIFEF— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 120, sub-s. (2) 
—" Any other evidence" —Zeraió land — Admission by 
tenant in previous deposition —4Ássertions of witnesses 
that land is cultivated by landlord-~Mere evecution of 
kabulyat. 

The policy of the Legislature is that a zemindar 
should not be at liberty to add to his stock of 
private lands, that is, to absorb the rajyati lands 
of the estate and convert them into his private lands. 
Only those lands can be treated as private 


-\Jands which were originally set up by the zemindar 


. a8 such, ° 

Under section 120, sub-section (2), of the Bengal 
Tenancy Act, an admission by a tenant defendant 
in *his previous deposition is admissible as “any 
other evidence.” x 

Nilmoney Ohuckerbutti v, Baikanta Nath Bera, 17 
0, 466, referred to. 

Assertions of witnesses to the effect that the land 
was cultivated by the landlord as his zerait land for 
a number of years, are als admissible iu evi- 
dence. 

The mere execution of a kabulyatis no evidence 
that the land was zerait, although the fact may be 
taken into consideration along with other evidence. 


Appeal from the decree of the District 
Judge of Gaya, dated February 20th, 1909, re- 
versing that of the Munsif of Aurangabad, 
dated September 22, 1908. 

Babus Mohendra Nath Roy and Anilendra 
Nath Roy, for the Appellant. e 

Bobu Ram Oharan Mittra, Senior Govern- 
ment Pleader, @nd Babu Sarish Ohandra 


Chowdhury, Junior Government Pleader, for. 


the Respondent. 





JUDGMENT.—'This is an appeal on 
behalf of the first defendant in an action in 
ejectment. The plaintiff-respondent com- 
menced thissuitonthe ground that the land 
in the occupation of the appellant was zeratt 
and that the defendant had no right to con- 
tinue in occupation thereof after the expiry 
of the term of a lease granted to him on the 
13th May, 1902. The defendant resisted 
the claim on the ground that the land was 
not zeratt, that it constituted an occupancy 
holding and that he was not liable to ba 
evicted. The Court of first instance dismiss- 
ed thesuit. Uponappeal, the District Judge 
has decreed the claim. On behalf of the de- 
fendant, this decision has been assailed 
substantially on three grounds, namely, first 
that the conclusion that the land in zerazt is 
based upon evidence which is not admissible 
in law; secondly, that the Judge has not con- 
sidered whether the defendant was protected 
from ejectment under section 116 of the Bengal 
Tenancy Act, even if it was concede that 
the case fell within section 120 of the Bengal 
Tenancy Act, and, thirdly, that the Judge 
ought not to have held thatif the land was 
not zerat?, the defendant was liable to ba 
ejected under clause (c) of section 44 of the 
Bengal Tenancy Act. 


In so far as the lagt groumd is concerned, 
it is, in*our opinion, clearly well founded. 
Section 44 provides in clause (c) that a non- 
occupancy razyat shall be liable to ejectment 
where he has been admitted to occupation 
of the land under a registeréd lesse, on the 
ground that the term of the lease has expired. 
If it is assumed for a moment that the land 
is not zeraít and“ that the defendant was an 
occupancy raiyat who was let into oefupation 
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on the 13th May 1902, it follows that under 
section 44, he would be liable to be ejected 
after the expiry of the lease on the 13th 
May 1905. But section 45 provides that a 
suit for ejectment on the ground of expi?a- 
tion of the term of a lease shall not be insti- 
tuted agaiust a non-occupancy raiyat unless 
notice to quit has been served on the ratyat 
not less than six months before the ex- 
piration of the term of the lease and shall 
not be instituted after six months from the 
expiration of the term. This section was 
repealed by section 2 of Act I of 1907 (B. C.); 
but it was in force when the term of the 
lease of the 13th May 1902 expired in 1905. 
The liability of the , defendant to be ejected 
under clause (c) of section 44 accrued at 
that time. Ib is not suggested that the 
landlord has complied with the requirements 
of section 45, that is, ethat he has served 
notice on the ratyat not less than six months 
before the expiration of the term. Nor has 
he instituted a suit for ejectment within six 
months from the expiration of the term. The 
right of the landlord, therefore, to eject the 
defendant as a non-oecupanoy razyat under 
clause (c) of section 44 read with section 45, 
has never become  enforceable. The sub- 
sequent repeal of section 45 in 1907 
cannot clearly revive the right of the land- 
lord. We must take it, therefore, that if the 
land is not zero: and if the possession of the 
defendant is that of a non-occupancy razyat 
under the lease of the 13th May 1902, he is 
not liable to be ejected. 

It is now necessary to consider the first 
two grounds urged in support of the appeal. 
The learned District Judge has held that 
under sections 120 and 103 (B) of the Bengal 
Tenancy Act, there is a presumption in favour 
of the tendnt that the land in sait is not 
zerait. But he has als@®held that the land- 
lord has sufficiently rebutted that presump- 
tion by the oral testimony of witnesses who 
support the case by the certified copy of a 
former deposition of the defendant dated the 
Ist July 1904 in which he admitted’ that on 
his application he had obtained the zera?i 
land from the Maaager, and by the evidence 
of the kabulyat itself the execution of which 
was not denied by the defendant. With re- 
ference to this analysis of the evidence on 
the record, it has been argued by the learned 


Vakil for the £ppellant that the evidence a 


which i& made the foundation of the judg- 


[1912 


ment of the District Judge is irrelevant. He 
has contended, first, that under section 120 of 
the Bengal Tenancy Act an admission by the : 
defendant in his previous deposition recorded 
on the Ist July 1904 is not admissible under 
sub-section (2) of section 120; secondly, that 
the mere assertion of a witness that the land 
is zerait is not admissible; and thirdly, that 
the mere execution of a kabulyat in 1902 is 
no evidence that the land was zeratt, In 
support of these propositions, the learned 
Vakil for the appellant has placed reliance 
upon the ease of Niimoney Chuckerbuttr v. 
Batkant Nath Bera (1) and has suggested that 
the contrary view taken in the case of Bhagtu 
Singh v. Raghu Nath Sahai (2) does not give 
effect to the true intention of the Legislature. 
In order to determine the validity of this con- 
tention it is necessary to consider the terms 
of section 120 of the Bengal Tenancy Act. 
Section 120, it will bə observed, does not 
furnish any definition of what constitutes 
a proprietor's private land. But itis plain 
that the intention of the Legislature was that 
no new proprietor's private lands should be 
created after the Bengal Tenancy Act had 
come into force. [n fact, the view cannot be 
successfully contested that what is proprietor’s 
private land now must have been the pro- 
prietor’s private land at the time of the crea- 
tion of the, zemindari, in other words, such. 
lands only can be treated as private lands 
which were originally seb up by the zem?ndar 
as his private land. The policy of the Legis- 
lature is that a zemtndar should not be at 
liberty to adde to the stock of his private 
lands, that is, to absorb the raiyati- lands *of 
the estate and convert them into his private 
lands. The poliey of the Legislature has 
been to discourage the prevention of acquisi- 
tion of special rights by tenants in lands 
originally treated "by the zemindar, not as 
his private land but as part of the stock of 
the raiyati land of his estate. Starting with 
this principle in view, it is clear that the 
Legislature intended in section 120 to impose 
the conditions under which a particular land 
might be proved to be the proprietor’s pri- 
vate land. Sub-section (1) lays down thatthe 
Revenue Officer shall record a parcel of land 
as a proprietor’ private land when one of two 
elements is established. If it is proved that 
the land has been cultivated as khamar. 


(1) 17 C. 466, 
(2) 13 0. W. N. 188; 9 C. L. J. 16; 1 Ind. Cas, 571. 
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zeratt niz jote or kamat by the proprietor 
himself with his own stock or by his own 
servants or by hired’ labour for twelve 
continuous years immediately before the 
passing of the Bengal Tenancy Act, the 
land must be recorded as the proprietor’s 
private land. Similarly, if it is proved 
that the oultivated land is recognised by 
village usage as proprietor’s khamar zeraitt, 
niz joteor kamat,it is to be recorded as 
proprietor’s private land. In other words, if 
one of these two elements is established the 
inference irresistibly follows that the land is 
' the proprietor’s private land. The Legislature, 
however, does not stop here, aud proceeds to 
provide in sub-section (2) for cases nob com- 
prised in clauses (a) and (b) of sub-section 
(1). But though sub-section (2) has a wider 
scope, the landlord, as will be presently seon, 
is in @ position of considerable disadvantage, it 
starts with the presumption against him that 
the land is not his private land and the bur- 
den is cast upon him to establish to the 
satisfaction of the Revenue Officer or the 
Civil Court under sub-section (3) that the 
land is of the character which he attributes 
toit, Sub-section (2) provides that in deter- 
mining. whether any land ought to be record- 
ed as a proprietor's private land, the Officer 
shall have regard to local custom and to the 
question whether the land was,,before the 
second day of March 1883, specifically let as 
proprietor’s private land and to any other 
evidence that may be produced, bat shall 
presume that the land is not a proprietor’ 8 
private land until the contrary is shown. With 
régard to this sub-section it hes been argued 
by thg learned Vakil for the appellant, upon 
the authority of the decision in Nilmoney 
Chuckerbutti v. Baikant Nath Bera (1), that 
the phrase "any other evidence that may be 
produced" ought to be interpreted in a narrow 
sense, namely, as -any other evidence that 
may be produced to show the assertion of 
any title on the part of the proprietor and com- 
municated to the tenant befare the 2nd March 
1883. In our opinion, the restricted inter- 
pretation suggested is not borne out by the 
language used by the Legislature; and if the 
ease before us were precisely of the same des- 
cription as the one considerefl by the learned 
Judges, ib would have been necessary for us 
to refer the question toa Fall Bench. Tho 
caso before us, however, is distinguishable 
and stands on an entirely different footing, 


INDIAN OASES. l 3 


and must be decided in accordance with what 
appears to us to be the plain meaning of sub- 
section (2) of section 120. As we interpret 
that sub-section, the Legislature directs that 
the Revenue Officer shall have regard to local 
custom and to the question whether the land 
was, before the second day of March 1883, 
specifically let as proprietor’s private land 
and to any other evidence that may be 
produced for the purpose of establishing that 
the land was proprietor's private land. I$ 
may be conceded that the use of the expres- 
sion whether the land was, before the second 
day of March 1883, specifically let as pro- 
prietor's private land, by implication excludes 
evidence to show that ,the land had after 
that date been specifically let as proprietor’s 
private land The Legislature, for obvious 
reasons, may have intended that the fact 
that the landlord had after that date speci- 
fically let the land as his private land, would 
not be allowed to weigh in his favour. Bat 
it does not follow that “any other evidence" to 


: which reference is made must necessarily ba 


evidence to show that the landlord had before 
the second day of March 1883 made an asser- 
tion of title and communicated it to the 
tenant, We have not been able to discover 
that the view taken in Nzlmoney Ohuckerbutts 
v. Batkant Nath Bera (1) has been adopted 
in any other case, and possibly the principle 
laid down in that case was intended by the 
learned Judges to be taken only as referring 
to the particular kind of evidence then sought 
to be adduced. In that case, ib was attempted 
to be shown that in 1883 and 1886, the 
landlord had asserted, in certain procgedings 
under the Bengal Tenancy Act, that the 
land. was zerait and in the litigation which 
subsequently ensued, the landlord sought 
to rely upon this assertion as evidence in his 
favour. With referSnce te this, the learned 
Judges observed that the expression “any 
other evidence" means "any other evidence 
produced to show the assertion of title on 
the part of the proprietor and communiceted. 
to the tenant before that date.’ If tha 
learned Judges intended to lay down broadly 
that evidence of other descriptions would not, 

under any circumstahce, be admissible, we 
are unable to accept such conclusion as 
justified by the plain language of the section. 

The case of “Sher Bahadur Sahu v. M. H. 


Mackenzie (3) does not nfilitate agpinst the 
(8) 7 0, W. N. 400. 
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view we take, The evidence excluded in 
that ease was evidence to show that the 
land had afier tho 2nd March 1883 been 
specifically let out as proprietor’ 8 private 
land; as we have just indicated, ib may bea 
YeasoBablo view of sub-section (2) to hold that 
evidence of this description was intended 
to be excluded by the Legislature. On the 
other hand, the case of Bhagitu Singh v. 
Raghunath Sahat (2) supports the interpre- 
tation we have adopted, although we must 
add that we are not prepared to distinguish 
the earlier cases on the ground suggested by 
the learned Judges, namely, that they were 
cases decided by a Revenue Officer, whereas 
the case then before the Court was tried as a 
civil suit, Sub-section 3 makes it patent that 
the two classes of cases stand onthe same 
footing. In the light of these principles, let 
` us examine whether the evidence to which 
exception haa been taken is really irrelevant. 
In so far as the certified copies of the 
former deposition of the defendant recorded 
in the Ist July 1904 is concerned, it is clear 
that the identity of the land must first be 
established. If the identity is so established 
we are of opinion that the evidence would 
be admissible, and would fall within the 
description of ‘any other evidence’, in sub- 
section (2) of section 190. In so far as the oral 
testimony of witnesses is concerned, the 
question arises whether a bare assertion by a 
witness that the land is zerazt is relevant. It 
may be pointed out that whether the land is 
zeratt within the meaniug of section 120, is not 
a simple question of fact. It is, as the learned 
Vakil for the respondent has suggested, a 
mixed question of fact and law. It would, 
therefore, be ordinarily necessary for the 
witness to state the ground for his conclusion; 
in other words, unless he had special means 
of knowledge, one would expect him to state 
facts which would show that the case fell with- 
jn either clause (a) or (b) of sub-section (1) or 

within sub-section (2) of section 120. As we 
pnderstand the évidence, the substance of 
which has been stated to us, the statem&nts by 
the witnesses are not bare assertions of this 
kind. They have generally stated that the 
land was culbivated by «the landlord as his 
eeratt land for a "number of years. That, 
undoubtedly, would be admissible in evidence 
and, if believed, might justify, ^ a SOT in 
favour of the andlerd. 

Asregárds the third class o£ evidence, 
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namely, the factum ofthe execution of the 
kabulyat, we are unable to regard it as any 
evidence that the land ia serait. Possibly 
what the learned . Judge intended was that 
it was unlikely that if the defendant had 
really the status of an occupancy raiyat, he 
should execute a fresh kabulyat in favour of 
the landlord. That, no doubt, is a circumstance 
which, along with the other evidence on the 
record, may be taken into cousideration. 
But, as the District Jadge himself has pointed 
out, the kabulyat does not contain any 
admission on the partof the tenant that the 
land leased was serasi. Jf it did contain 
any such admission, as the fkabulyat was 
executed after the 2nd March 1983, it would 
be of no assistance to the landlord, because 
it would be evidence that the land had, 
after that date, been specifically let out as 
the proprietor’s privateland. Itis impossible 
for us, however, upon the judgment as it 
stands to decide this case finally. We are 
not satisfied that the District Judge has 
examined the evidence as a whole with 


specific reference to the elements mentioned em 


in the various clauses of section 120. It is, 

therefore, necessary in the interest of Justiga 
that the case should be re considered from 
this point of view. If the District Judge, 
upon an examination of the whole evidence 
from the point of view suggested, comes to 
the conclusions that the land is zerait within 
the meaning of section 120, the next question 
will be, whether the defendant is liable to be 
eviotéd under section 116, which provides 
that nothing in,;Chapter V shall confer a 
right of occupancy in, and nothing in Chapter 
VI shall apply to, a proprietor' 8 private land 
where any such land is held under a “lease 
for a term of years or under a lease from 
year to year. Before, therefore, the land» 

lord succeeds, he mu$6 prove the conditions 
under which the defendant was let into occu- 
pation. Itis important to observe that the 
case for the defence was that, although the 
kabulyat was executed in 1902, the defendant 
has, as a matter of fact, been in occupation 
from an earlier period, and the judgment of. 
the original Court indicates that the Munsif 
was prepared to accept this theor y. But 
the District Judge does nob appear to have 
considered this point in detail It will, 
therefore, be necessary for hin? if he finds in 
favour of the landlord under section 120, 
to consider whether a case for ejectment has 


ee. 
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been made out under section 116. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside and 
the case remitted to him in order that the 
appeal may be re-heard. The costs of this 
appeal will abide the result, 

Appeal allowed, 





ALLAHABAD HIGH COURT. 
SEgQOND Civit Aresar No. 1351 or 1910. 
November 7, 1911. 

Present: —Mr. Richards, K. C., Chief Justice, 
and Mr. Justice Banerji. 

NAND RAM--PLAINTIFF— APPELLANT 

, versus 
BHUPAL SINGH AND OTHERS —DEFENDANTS 


— RESPONDENTS. 

Hindu Law--Morlgage by father—Interest—High 
rate of interest-~Necessity to borrow money at high rate 
—Burden of proof on plaintiff—Suit against son-— 
Discretion to reduce interest. 

Where a suib against descendants is brought to 
enforce a mortgage executed by their ancestor in 
which there is a stipulation for payment of a high 
rate of interest, it lies on the plaintiff to prove that 
there was necessity not only for borrowing the 
money but for borrowing it at the exorbitant rate 
mentioned in the deed. : 

The principle which governs the case of a mort- 
gage by a Hindu widow or by the guardian of a 
minor should be applied to the caseeof a Hindu 
minor. 

Chandra, Deo Singh v. Mata Prasad, 1 Ind. Cas. 479; 
6 A. L. J. 263; 81 A. 176; Huro Nath Roy Chowdhuri 
v. Randhir Singh, 18 C. 8311; 18 I. A. l; Kameswar 
Prasad v. Ranbahadur Singh, 6 C. a) 8 C. L. R, 361; 
& I. A. 8, followed. 

Where no necessity for TEN at an exorbitant 
rate is proved, a Court would be justified in reduc- 
ing the stipulated rate of interest to a reasonable 
rateas well as in refusing to allow oompound interest 
especially where the plaintiff has made along delay 
in instituting his suit. 


Second appeal from the decision of the 


Assistant Sessions Judge of Moradabad, 
dated 20th November 1910. 

Dr. Te; Bahadur Sapru, 
lanb. 

Mr. Hamilton, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a sait brought by the plaintiff-appellant 
to enforce a mortgage, dated the 8th of Feb. 
ruary 1888, for Rs. 80 execttted by Bahadur 
Singh, ancestor of thb defendants Nos. 1—5. 
The rate of inferest stipulated for in the 
mortgage-deed is Rs. 2-4 per cent. per men- 
sem compound interest with half yearly rests. 
The plaintiff alleged that in accordance with 


for the Appel- 
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the terms of the mortgage, the total amount 
due to him exceeded Rs. 17,000 but he claim- 
ed to recover Rs. 2,500 only. 

The Court of first instanco was of opinion 
that the mortgage was made for the pay- 
ment of Government revenue, but that it had 
not been established that there was any neces- 
sity for borrowing money at the high rate 
provided for in the mortgage-deed. That 
Court made a decree for simple interest at 
the rate of Rs. 18 per cent. per annum 
and the total amount decreed by it was 
Rs. 432-1-C, that is, more than five times the 
principal amount borrowed. 

The plaintiff appealed and the defendants 
filed objections under Order XLI, rule 22, of 
the Code of Civil Procedure. The lower 
Appellate Court, in & somewhat sketchy 
judgment, came to $he conclusion that no un- 
due influence had been exercised on the mort- 
gagor and varied the decree of the Court of 
first instance and allowed simple interest at 
the rate of Rs. 2-4 per cent. per mensem, that 
is Rs. 27 per annum. 

This was an inconsistent judgment because 
the Court should either have allowed com- 
pound interest at Rs. 27 per cent. per annum 
which was the contract rate of interest, or, if 
it considered that it was competent to interfere 
with the contract of the parties and reduce 
the rate, it ought to have set forth reasons 
for interfering with the decision of the Court 
below. 

The plaintiff, however, was not satisfied 
with the decree of the lower Appellate Court 
and preferred this appeal claiming compound 
interest as stipulated in the mortgdge-deed. 
The defendants have preferred the connected 
Appeal No. 1364 of 1910, in which they urge 
that the Court below ought not to have raised 
the rate of interest*allowed by the Court of 
first instance. Weare of opinion that the 
plaintiff's appeal must fail. It has been held 
by a Full Bench of this Court in Chandradeo 
Singh v. Mata Prasad (1) tat where a plaint- 
iff seeks to enforce a mortgage made by the 
father or manager of a joint Hindu family 


.88 againat the joint family property, it lies 


on the plaintiff to show that the loan was 
contracted for the necessities of the family. 
We are bound to follow this Full Bench rul- 
ing and, thefefore, it lay oñ the plaintiff to 
prove thaé there was necessity not only for 


borrowing the money but for borrofing it at 
(1) 81 A. 176; 1 Ind. Cas. 479; 2 A. L, J. 263. 
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the exorbitant rate mentioned in the mort- 
gage deed. In the case of Hurro Nath Haz 
Ohowdhuri v. Randhir Singh (2) their Lord- 
ships of the Privy Council held in a case in 
which money had been advanced toa Hindu 
widow for the payment of Government re- 
venue that the plaintiff ought to have proved 
that there was a necessity to borrow the money 
at the high rate of interest agreed upon. in 
the mortgage-deed. This was, no doubt, the 
case of a widow acting as guardian of an in- 
fant but in the view of the Full Bench ruling 
of this Court to which we have referred and 
also of the decision of their Lordships of the 
Privy Council in Kameswar Prasad v. Run 
Bahadur Singh (3); the principle which 
governs the case of a guardian of a minor 
and of a Hinda widow should be applied to 
the case of the father of a Hindu family. In 
this case the Court of first instance found 
that the property mortgaged was of such 


value as to make the borrowing of money at 


such a high rate of interest unnecessary. It 
was also of opinion that it had not been 
established that there was any necessity for 
borrowing at such high rate of interest. 
This finding was never seriously attacked 
nor do we see how it could have been. 
We ‘must, therefcre, hold that although 
there was necessity for borrowing the 
money, there was no necessity for borrow- 
ing at the high rate contracted for in the 
mortgage-deed and we are of opinion that in 
view of the long delay which the plaintiff has 
made in instituting his suit, the Court of 
first instance was justified in reducing the 
rate of*interest claimed, to simple interest at 
the rate of Rs, 18 per cent. per annum. The 
result is, that we must dismiss this appeal 
with costs, and we order accordingly. The 
costs will include i jn thie Court fees on the 
higher scale. 


Appeal dismissed, 
(2) 18 C. 311; 18 I. A. 1. 
(3) 6 0; 848; 8 C, L. R. 361; 8 I. A. 8, 
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PUNJAB CHIEF COURT. 
Orvin Revisto& No. 2441 of 1911. 
November 11, 1911. 

Present; —Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Rattigan. 
O'BRIEN, M. W.—Derenpant— 
PETITIONER 
Versus 
Haji ABDUL RAHMAN AND ANOTHER-— 
PrAINTIFF3— RESPONDENTS. 

Otvil Procedure Code (Act Y of 1908), s. 24 (8) 
— Transfer of case— Power of District Judge to transfer 
to Additional District Judge—Revision—Material irs 
regularity —Failure toconsider important evidence- 
Misundersianding position of parties—False assump. 
tion—Punjab Courts Act ( XVIII of 1884), s. 70 (1) (a) 
and (b). 

A District Judge has the power under section 24 
(3) of the Civil Procedure Code, 1908, to transfer a 
case pending before him to the Court of the Addi. 
tional District Judge. 

Where in dealing with a possessory suit under 
section 9 of the Specific Relief Act, the Court en. 
tirely misunderstood the position of the plaintiffs, 
iguored material and important evidence, miscon- 


'sirued a material document and failed to apply 


its mind to the distinction between possession and 
use or occupation: 

Held, that the Court acted with material irregu- 
larity within the terms of section 70 (1) of the 
Punjab Courts Act and that a re-trial of the suit was 
necessary. 

Petition, under section 70 (a) and (b) of Act 
XVIII of 1884 as amended by Act XXV of 
1899, for revision of the order of the District 
Judge, Delhi, dated the 18th October 1911, 
decreeing plaintiff's claim. 

Mer. Beechey, for the Petitioner. 

Mr. Petman, and Lala Pare Lal, for the 
Respondents. , e 

JUDGMENT.—This is an application 
by the defendant under section 70 of the 
Courts Act for revision of decree in a pos- 
sessory suit under section 9 of the Specific 
Relief Act. The pwemises in suit consist of a 
building in the compound of the Woodland 
Hotel, Delhi. This hotel was leased by the 
plaintiffs. respondents to the petitioner on the 
28th March 1903. On the 2nd April 1909, 
the terms of.this lease were modified by ¢he 
addition of a clause binding the petitioner 
to pay Rs. 100 per mensem additional rent 
in the event of the premise’ now in suit 
being completed, by the respondents accord. 
ing to specification. Qn the 8th January 
1910, the respondents filed agsuit of eject- 
ment against the petitioner on the ground 
that he rendered himself liable to ejectment 
by failure to pay, rent fixed by a lease of the 
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2nd April 1909 and for arrears of rent. 
The property in suit was described as being 
bounded on the east by the house of the 
heirs of Muhammad Ibrahim, on the west 
by a public road and shops newly built by 
the plaintiffs, on the south by a public road 


- known as Church Road and on the north by 


the same road and by Court land, being the 
compound of the District Courts. The lease 
or modifications of the 2nd April 1909 pro- 
vided that if the respondents desired to 
construct any building on the north-west 
part of the land leased, the petitioner would 
not prevent him provided that if any sheds 
or stables then standing were demolished, 
the respondents would re-build them at an- 
other spot at their own expense. It ig 
admitted that nothing was done by the re- 
spondents towards the completion of the 
premises now in suit subsequently to the 
date of institution of the previous suit, and 
the Court below has recited that the parties 
were agreed before it that the premises in 
suit were not complete according to specifi- 
cation. That Court has decreed the suit on 
the ground that the respondents were in 
possession of the premises in suit and were 
ousted by the petitioner on the 23rd April 
1911 within six months of suit. 

The first plea urged for the petitioner for 
our disposal is that the Additiorel District 
Judge, who passed the decree, had no juris- 
diction, the District Judge who recorded the 
evidence not being empowered to transfer 
the case to the Additional District Judge, 
the Court being of co-ordinate jurisdiction. 
In oar opinion section 24 (3) 8f the Code of 
Civil* Procedure disposes of this objection 
which must be overruled. The main ground 


_ urged by Counsel for the petitioner was that 


the Court below entirely misunderstood the 
position of the petitioner and omitted gon- 
sideration of important points and' evidence. 
The previous suit, above referred to, was for 
possession of the land within the boundgries 
referred to and the buildings standing there- 
on, including the premises now in suit. 
The suit was dismissed on the ground that 
there had beer no breach of contract by the 
petitioner and  thab no regt in excess of 
what had been tendeyed was dee at the date 
of suit. In deciding the present case the 
Additional District Judge appears tò have 
entirely misunderstood the position of the 
respondents; to have ignored the Municipal 
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record dealing with an application by the 
respondents to build certain chambers for 
legal practitioners on a part of the compound 
of the hotel bordering on the Courb com- 
pound, although the record contains a note 
of the 29th August 1911 that Counsel on 
both sides having referred to this record. It 
should be summoned, and 2 note of the 12th 
September 1911 that the record had been 


. received: to have consequently assumed that 


clause (b) of the lease or modification cited 
by him referred to the premises now in suit, 
to have failed to apply his mind to the 
distinction between possession and use or 
occupation to have acted with material ir- 
regularity in the disposal of the case, and to 
have failed to consider whether the premises 
in suit were built on land to which clause (5) 
above referred to could apply. These omis- 
sions and assumptions constitute, in our 
opinion, material irregularity within the 
terms of section 70 (1) of the Courts Act 
and, without expressing any opinion on the 
merits, we are satisfied that this suit was not 
properly tried and that a re-trial is hecessary. 

We allow the application, set aside the 
decree of the Additional District Judge, and 
under section 70 (1) of the Courta Act, 
remand this suit to the Court of the Divisional 
Judgeof Delhi for re-trial. Inasmuch as 
it has not been alleged on either side that 
all available evidence was not tendered and 
recorded or brought on to the record, the 
re-trial will be on the record as it stands 
unless either party satisfies the Divisional 
Judge that further evidence is necessary. 

Any proceedings in execution now pending 
go with the decree and are dismissed. Costs 
of this Court will be costs in the cause. 
Counsel's fee rupees one hundred. 


Case remanded. 
0 





MADRAS HIGH COURT. 
Civit AeegAn, No. 170,or 1906. 
; September 13, 1911. > œ 
Present:—Siv Arnold White, Kt., Chief * 
Justice, and Mr. Justice Phillips. 
SINNACHAMI alos KUMARETTU 
SERVAIGAR, MINOR, THROUGH HIS GUARDIAN 
SIVAGANAM SERVAIGAR-—APPELDANT 
2 VETEUS » 
U. A. R. RAMASAMY QHETTIAR anD 


* oTHERS— RESPONDENTS. a. 
Hindu Law—Impartible estate—Alienation-—Custom 


-— 
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—Adoption—Date from which adopted soms rights 
begin— Alienation by full owner prior to adoption can- 
not be defeated—Necessity—Duty of lender-—Recitals-— 
Presumption— Adoption by widow-—- Consent of sapindas 
—Adortion not to the last male holder, validity of. 

The holder for the time being of an impartible 
estate, although the line of succession is governed by 
rame rules as if the property were joint family pro- 
perty, has ‘unrestricted power to deal with the estate. 

The rights of an adopted son do not relate back toa 
period earlier than the date of his adoption. There- 
fore, an adopted son cannot defeat an alienation made 
before his adoption by a full male owner of the estate. 

Per Phillips, J.— When a lender is dealing with a bor- 
rower (member of a joint Hindu family) who is not 
absolute owner of the estate mortgaged as security 
for the loan, it is incumbent on the lender to satisfy 


himself by reasonable inquiry that the loan is for 


the benefit or necessity of the estate, for otherwise 
his charge on the estat@ in the hands of the next 
holder is liable to be defeated, but if he inquires fairly 
and honestly, the real existence of an alleged and 
reasonably credited necessity is not a condition pre. 
cedent to the validity of the charge and he is not 
bound to see to the application of his money. 

The recitals in the bond and representations of 
the borrower are in themselves prima facie evidence 
of necessity, andifalarge portion of the loan is 
for the benefit of the family, if may be presumed that 
the balance also was borrowed for the same purpose. 

The assent of the sapindas to an adoption by a 
widow validates it, from whatever motive the consent 
was given, 

When an estate Is divested by an adoption rob made 
to the last male holder but to a prior male holder of 
the estate, the adoption is not valid and does not 
divest the existing holder of the estate. 

Thayyammal v. Venka Rama, 10 M. 205 and Padma 
Kumari Debi v. Court of Wards, 8 O. 802; 8 I. A. 229, 
referred to. 

Tnalienability of a partible estate must be proved by 
custom. 

Appeal against the decree of the Subor- 
dinate Judge’s Court of Tuticorin, in Original 
Suit No. 32 of 1904. 

Mr." K. Srinivasa Iyengar, tor the Appel- 
lant. 

The Hon'ble Mr. P. S. Stoaswami Atyar, 
(Advocate- General), for the Respondents. 

JUDGMENT. 

Waise, ©. J.—This is an appeal by the 
2nd defendant against a decree on a mortgage, 
dated the llth October 1892, executed by the 
father of defendanta Nos, 1 and 2on his own 
behalf and on behalf of the defendants in 
favour of the plaintiffs’ predecessor-in- title, 
For the purposes of the appeal the material 
dates are these. In Jatluary 1897 Kumarettu, 
No. 14 in the pedigree, died. In October 
1892, the mortgage in question, was execut- 
ed by Sivathaiya, No. 18 ine “the pedigree, 
. In 1896, No. 18 died and his estste devolv- 


ed upon" defendants Nos, 1- and 2. Tn 
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December 1904, the present suit was institut- 
ed. Iu January 1905 the widows of No. 14 
adopted the lat defendant. It seems clear (in 
facb the appellant did not seriously contend 
otherwise) that the exercise of the power to 
adopt was the counter-move on the part of 
the widows and the 2nd defendant to the suit 
on the mortgage. For the purpose of the 
appeal, I assume that a valid power to adopt 
was given, and that this power was duly ex- 
ercised by the widows of Kumarettn (No. 14 
in the pedigree). 

The questions for consideration are: 

(1) In whom was the estate in the property 
somprised in the mortgage vested at the date 
of the adoption? 

(2) What was the nature of this estate? 

(3) Did the exercise of the power to adopt 
divest the estateP 

(4) If it did, does the adopted son take the 
property subject to the mortgage which had 
been executed by the holder of the estate 
before the power to adopt was exercised? 

As to (1), the appellant has contended that 
No. 18 took no estate at all (though he was 
entitled to possession during the life-time of 
the widows by an arrangement with them), 
and that at the date of the adoption a widow’s 
estate was vested in the widows of No. 14. 

Their case is that at the time of his death 
No. 14 held the property in question as his 
separate estate, and that a widow’s estate 
therein devolved on his widows at his death. 

Even in this view, the widows being still — 
alive, on tha authority of Sreeramulu v. 
Kristamma q$, the plaintiffs would be in fhe 
position of mortgagees of an interest , which 
would be a subsisting interest during the 
life-time of the widows. i 

In Sreeramulu v, Kristamma (1), it was 
held that when a Hindu widow alienates part 
of the immoveable property belonging to her 
husband's estate and then adopts a: son, the 
son cannot sue to recover possession of the 
property until the termination of her widow- 
hood. It was urged that this decision was 
wrong. Itis, no doubt, inconsistent with the 
view expressed by Mr. Mayne. See section 
197 of his book (Edition No. 7). It does 
not seem to be veconcilable with the decision 
of the Pristr Council if Raz Banomal Roy 
Bahadur v. Jagat Ohandra Blbwmick (2) and. 

(1) 26 M. 143. 


(2) 32 I. A. 80; 16 M. L. J. 267; 32 C. 669; 1 0. LJ. 
319; 2 A. L. J. 794; 9 C. W. N. 673. 
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it was expressly dissented from in Rama. 
krishna v. Tripurabat (3). Y do not propose 
to discuss the question whether the decision 
in Sreeramuluy. Kristamma (1) is good law. 
The Subordinate Judge finds against division 
between the branches represented by No. 14 
and No. 18 and Iam not prepared to differ 
from his conclusion. In the view that 
No. 14 did not hold the property as separate 
estate, the question considered in Sreeramulu 
v. Kristomma (1) does not arise for deter- 
mination in this case. 

{am of opinion that on the death of No. 
14 subject to the widow’s right to mainten- 
ance the estate vested in No. 18. Ibis elear 
that this was the view taken by the widows 
(See Exhibit X). The case sought to be 
made in the Court below that this document 
was procured by coercion was not pressed on 
appeal. Onthe death of No. 18, before the 
adoption, the estate vested in defendants Nos. 
land 2 as sons of No. 18, and at the time 
of the adoption the estate vested in 
them. 

As regards the second question, the Sub- 
ordinate Judge found that the property was 
impartible and that on the death of No. 14 
it devolved as an impartible estate on No. 
18. See paragraphs 56 to 91 of his judg- 
ment. I agree with this findipg. In certain 
litigation in 1864 (see Exhibits N and N1) 
this Court held that the property was im- 
partible and the view thatitis impartible 
is strongly supported by the terms of Exhibit 
X. Ineed not refer to pn other evidence 
on the question. 

elt was urged that, as TM was no specific 
allegation in the pleadings as to the imparti- 
bility of the estate, the Judge was wrong 
in allowing the plaintiffs to raise the ques- 
tion at the trial. "The Judge deals with 
the point in paragraphs 93 to 95 of his 
judgment. 

Lam not prepared to say the Judge was 
. wrong in allowing this question to be raised, 
or in declining to allow the defendant to 
recall two of his witnesses after his case had 
been closed, (see the Subordinate Judge's 
order of October 17th, 1905) or in admitting 
the documenta referred fo in the Subordinate 
Judge’s order of November 21st, 1905. 

If the property was impartible, although 
the line of succession is governed by the 


same rules as if the ee [us joint fami- 
(3) 83 B. 88; 10 Bom. L, R. 102 


oe 


. adoption did not take place until after 
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ly property, No. 18 had unrestristed powers 
to deal with it. See Sartaj Kuari v. Deoraj 
Kuari (4) and Sri Raja Rao Venkata Surya 
Mahipatt Rama , Krishna Rao Bahadur v. The 
Oourt of Wards (5), Rajah of Ralahast: v. 
Achigadu (6) and Zemindar of Karvetnagar 
v. Trustee of Tirumalar Tirupati &c., Devasta- 
nams (7). His sons could not question an 
alienation made by him and, if the estate 
divested, it could only divest subject to any 
alienations which had been made by the 
holder of the estate for the time being. No 
question as to the purpose for which thz 
alienations had been made would arise. 

If the estate is partible, the estate v 
devolved upon No. 18 on the death of Ñ 
was the ordinary estate by survivorst 
joint Hindu family. 

As to the 3rd „question, the quest 
ther the adoption of the 2nd defen 
the effect of divesting the estate w 
vested in No. 18 when the adopti 
place, was elaborately argued. 
















a of No. 18, z. e., after the interest which 

o. 18 took whelhar. he took it by survivor- 
2m or as the successor to an impartible 
estate, had passed from him. It may be said 
to be now settled law that an adoption made 
to the last male holder of the interest 
claimed by the adopted son would divest an 
already vested interest whether the estate 
was partible [See Sri Virada  Pratapa 
Raghunada Deo v. Sri Brozo Kiskoro Fatta 
Deo (8)] or impartible. [See Bachoo v. 
Mankorebat (9) . But Ithink I am right 
in saying it has never been” held that 
an adoption, [except where the property 
has reverted to the adopting mother herself, 
see Villanki Venkata Krishna Rao v. Venkata 
Rama Lakshmi €10)} which was not made 
to the last male holder of the interest claim- 
ed by the adopted son, operates so as to 
divest an estate already vested when the 
adoption was made; or, ín other words, it, has 
never been held that where the ” interest 
claimed by the adopted son had, at the time 
of the adoption, passed from the person 6n 


(4) 10 A. 272; 15 I. A. 5P, : 

(5) 22 M. 883; 26 L A. 83; 8 C, W. N. 415. 

(6) 30 M. 454; 17 M. L. Ju 807. 

(7) 32 M. 429; 2 Ind. Cas. 18; 19 M. L. J. 401. 

(8) b M. 89; 25 W. R. 298, 3 L A. 154. 

(9) 29 B. 51. .* 

(10) 1 M. 17454 4. A y 26 W. R. 21, e 
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whom it had devolved from the original 
owner to some other person, that person 
would bo ousted by the adoption. Here the 
adoption was made to No. 14 and at the 
time it was made, the last male holder of 
the interest claimed by the adopted son was 
No.18. At the time of the adoption the in- 
terest claimed by the adopted son had passed 
from the personon whom it had devolved 
from the original owner. l 
[t may be that the language of the judg- 
ment in Musammat Bhoobun Moyee Debra v. 
Ram Kishore Acharje Ohowdhry (11) is not 
altogether appropriate fo a ease where the 
rty whose estate is said to be divested has 
en by survivorship as a member of an 
‘vided family, but there is no authority 
w that the principle of that decision 
ot apply in the case of a joint Hindu 
[In fact, the authorities would seem 
all the other way. See, for instance, 
ra v. Gojarabat (12)]. 
that case their Lordships observe that 
opted son as such takes by inheritance 
and not by devise and they point out (page 
311) that the rule of Hindu Law is that in 
the case of inheritance the person to succeed 
must be the heir of the last full owner. | In 
the present case, ab the time of the adoption, 
the last fullowner was No. 18, but the 2nd de- 
fendant claims to succeed as the heir' of No. 14, 
The tendency of recent decisions would 
seem to be in the direction of limiting rather 
than extending the conditions in which an 
adoption can be made which has the effect 
of divesting estate or interests already vested 
when the adoption is made, In M antkya Mala 
Bose v. *Nandakwmar Bose (13) the rule 
that, where the widow of an adopted son is 
alive, the widow of the original owner cannot 
make an adoption which would oust the 
adopted son's widaw, was? extended to a case 
‘where the widow of the adopted son had died 
when the adoption was made by the widow 
of the original owner and the- estate had 
become vested in Her. The same view, was 
taken by this Court in Adro? Suryaprakasa 
Rao v. Nidamurty Ganraju (14). l 
* Asregards this question, the view whieh 1 
should be digposed to take 1s that, in the 
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case before us the adoption of the 2nd defend- 
ant did not operate so as. to divest the 
estate which had vested in defendants Nos. l 
and 2 at the date of the adoption.’ It is not 
necessary, however, to decide this point 
because, assuming the estate was divested by 
the adoption, I think there can be no doubt 
that the adopted son would take the pro- 
perty subject to the mortgage. The rights 
ofan adopted son do not relate back toa 
period earlier than the date of his adoption 
[ Bamundoss Mookerjee v. Musammat Tarinee 
(15) and Harek Chand Babu v. Bejoy Chand 
Mahtab (16)]. As Mr. Mayne points out, 
(section 197, Hindu Law, 7th Edition) “till 
he was adopted it might happen that he 
never would be adopted; and when he was 
adopted, his fictitious birth into his new family 
could not be antedated." Mr. Mayne goes on 
to observe that an .adopted son would not 
necessarily have to acquiesce in all the deal. 
ings with the estate between the death of his 
adoptive father. and his own adoption. He 
points out that when the estate has been held 
by a female the estate is limited by the usual 
restrictions which fetter an estate so held, 
and that, if she has created any incumbrances 
or made any alienations which go beyond her 
legal powers, the adopted son can set them 
aside. 

The questien of the effect of an alienation 
by a man holding a full estate with reference 
to a subsequent divesting as the result of a 
subsequent adoption does not seem to have 
been considered in any reported case. 

Itis obvious *%that the restrictions which* 
are incidental tothe estate of a widow are 
not incidental to the full estate of a male. 
With reference tothe estate of a full owner, 
Mr. Mayne observes (section 198, Hindu Law, 
7th Edition) "until adoption has taken place 
he is lawfully in possession, holding an estate 
which gives him the ordinary powers of 
alienation of a Hindu proprietor. No doubt, 
he is liable to be superseded but, on the 
other hand, be-never may be superseded? 
Jt would be intolerable that he should be pre- 
vented from dealing with his own on account 
of a contingency which may fever happen. 
When the contingency has happened, it would 
be -most inequitable that the ‘purchaser 
should be deprived of rightsevhich he ob- 


tained from one who, at the time, was per- 
(15) 7 M. I. A. 169. 
(16) 9 C. W. N. 795; 2 C. L. J. 87. 
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fectly competent to grant them." TR 
decision in the Berhampere case, Sri Varada 
Pratapa . Raghunadà Deo v. Sri Brozo Kishoro 
Paita Deo (8), that the brother who was oust- 
ed by the adoption to the last holder is 
not accountable for mesne profits between the 
date when he took possession and the date of 
the suit, supports the view that in the case of 
a male owner he is not, as Mr. Mayne put 
it, "prevented from dealing with his own on 
account of a contingency which may never 
happen.” The decision of the Full Bench of 
this Court in Ramachandram Pillat v. Kali- 
muthu Oheti (17) that the quantum of the 
interest taken by the alienee of an undivided 
co-parcener is to be determined with refer- 
ence to the number of co-parceners at the 
date of the alienation, may also be referred 
to. 

If the quantum of the interest is not affect- 
ed by the birth of a natural son, it would not 
-be affected by a fictitious birth by adoption, 
and, if the interest ofthe alienee is not affected 
as regards the quanium, itis difficult to see 
on what principle it can be contended that 
be is liable to be deprived of the property 
altogether. 

I am, therefore, of opinion that, in the pre- 
sent case, the adopted son takes subject to 
the mortgage. Assume I am wrong in the 
view I have indicated, and thaéitis neces- 
sary for the plaintiffs to show that the mort- 
gage-debt was contracted for purposes which 
were binding on the estate, l agree with the 
conclusion at which my learned brother has 
arrived, for the reasons state by him in the 
judgment which he is about to deliver, that 


the evidence establishes that the debt was 


binding on the estate. 

I am also of opinion, for tho reasons stated 

by my learned brother,ethat, as between the 
2nd defendant and his natural father, the 
9nd defendant has failed to show that the 
money was borrowed for immoral or illegal 
purposes. 
* As regards the question of penalty, Í agree 
with the Court below that the provisions as 
to interest were not of a penal character. I 
think that thts appeal should be dismissed 
with costs. E 2 

PaILLIPS, J.— Thig is an appeal by the 2nd 
defendant ageinst a mortgage decree passed 


by the Tuticorin Subordinate Judge in favour : 


(17) 21 M. L. J. 246; 2 M. W. N. 238; 9 M. L. T. 
889; 9 Ind. Cag, 596. 
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Nos. 1 and 2 in favour of the plaintiff's pre. 
decessors-in-interest. 

2, A very large number of questions both 
of fact and of law have been raised in the 
lower Court and in appeal, and, as the law 
points depend very largely upon the facts, it 
will be as well to begin by recording findings 
upon the facts, as such findings may do away 
with the necessity for dealing with some of 
the points of law raised in the case. 


3. The plaint bond (Exhibit A) was exe. 
cuted by the father of defendants Nos, 1 and 
2, one Sivathiya, in favour of two Chettis ^ 
who traded under the designations of R. M. 
A. R. À. R. and U. A. R. respectively, for 
Rs. 12,000 and the consideration is made up 
of 7 items, (1) Rs.°4,250 to discharge a prior 
bond in favour of Vakil Subbusami Aiyar, (2) 
Rs. 2,930-6.4 for payment of cet due to the 
Ettiyapuram zemindari, (8) Rs. 1,000 due 
on a pro-note executed to R. M. A. R. A. R. 
alone, (4) Rs. 65 for stamp and registration 
expenses, (5) Rs. 2,000 for a hundi for 
house-hold expenses and (7) Rs. 254-9-8 paid 
in cash before the Sub-Registrar. The ap- 
pellant contends, that with the exception of 
item (1), the consideration was borrowed 
by Sivathaiya for immoral purposes and 
has adduced evidence in support of his cone 
tention. 


4. As regards item (2), there is no evi- 
dence as to its application for immoral pur- 
poses, but it is contended that the plaintiffs 
have not proved that the sum of Rs. $,930.6.4 
was actually paid for cist. We have, 
however, Exhibit J, an ¢rasulnama or chellan, 
which shows that Rs. 2,930.6-4 was paid to 
one Subramania Aiyar. This chellan bears 
an endorsement "credited," which ~ is signed 
by some illegible initials, but this endorse- 
ment has not been proved. No doubt Sub- 
ramania Aiyar was aneemployee of the 
mortfagees’ firm, but in Exhibit J he's 
described as the "Kattalankulam Kattu- 
gutbagaidar’s man" 2. e. the mortgagor's 
man and the Ist plaintiff as the plaintiffs’ 
witness No. 8 proves Bis sifnature. The 
accounts, Exhibits E and K, also show the 
payment of this sum. Although there is no 
direct eyidertce that the money was actually 
it? is proved 
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that the money was paid to the mortgagor's 
man and that formal chellan for payment into 
the treasury was filled up. The mortgagees 
have, therefore, every right to conelude that 
the money was paid for the purposes for 
which it was borrowed. - 
5. Item (3) is Rs. 1,000 borrowed by 
Sivathaiya on a pro-note executed to R. M. 
A. R. A. R. on the 8th October 1892 (Hx. 
hibit B). 
. The pro-note recites no purpose, but the 
defendants’ witnesses Nos. 14, 15, and 16 say 
that the money was borrowed in Madura and 
that it was paid over by Sivathaiya to one 
Subbammaliu the presence of the lender, 
Adappa Chetti. This Subbammal is admit- 
tedly a dancing woman who was kept by 
Sivathaiya, The evidence of these witnesses 
is not satisfactory, for they are interested 
in defendants Nos. 1 and 2 and the defend- 
ants’ witnesses Nos. 14 and 15 cannot explain 
why they accompanied Sivathaiya to Madura. 
The plaintiffs’ witnesses Nos: 5 and 7 say 
that the money was paid in the Chettis’ 
shop, whereas the defendants’ witnesses say 
it was paid in Saptur bungalow, where 
Sivathaiya and Subbammal were staying. 
Item (5) is a kundi for Rs. 2,000 for the 
expenses of a suit. The defendants’ witness- 
es Nos. 7, 14, 15, 18 and 19 all say that this 
hundi was handed over to Subbammal, but 
there are many discrepancies in their evi- 
dence. Exhibit A shows that the hundz was 
drawn upon one Vairavan Chetti of the firm 
of R. M. M. of Tinnevelley, and that he was 
to pay the expenses of the contemplated suit. 
His accogints, Exhibits Hand El, show clearly 
that payments were made by him to Vakils 
and for the expenses of Original Suit No. 
50 of 1894 on behalf of the Kattalangulam 
Kattuguthagaidar, 72.¢.,, the mortgagor. 
These payments, tofrether with an excess pay- 
ment of Rs. 382 due to Vakil Subbusami Aiyar 
make up the Ks. 2,000 due on the kundi. These 
accounts, together, with the oral evidence of 
the plaintiffs’ witnesses Nos. 3, 4 and & com- 
pletely falsify the evidence of the defendants’ 
witnesses as to the payment to Subbammal, 
for they are unable to show, that Vairavan 
Chetti had “any ether funds belonging to 
Sivathaiya from which the payments in the 
accounts could hawe been made. e Sivathaya’s 
accounts have not pen produced by the de. 
fendants, 6 although i5 might be expeoted that 
they would give useful information. As reo- 
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gards item (6), we also have oral evidence 
tha& the money was paid to Subbammal. 
These same witnesses have given false evi- 
dence about item (5), and there is no reason 
why they should be believed as regards items 
(8) and (6). No doubt, the money was 
borrowed in October, 1892, and Original 
Suit No. 50 of 1894 was not filed until July 
1894 but the delay has been satisfactorily 
explained. The Subordinate Judge has given 
additional reasons for disbelieving the defence 
evidence in regard to these items and there 
is no reason to differ from his opinion. 
The letters Exhibits XVI aud XVII series, 
which tend to show that Sivathaiya wanted 
to give Rs. 4,500 to Subbammal, cannot 
have much weight in this case, for they 
were produced in a former suit Original Suit 
No. 68 of 1897 to show that the money 
lent by another Chetti in March 1893 was 
borrowed by Sivathaiya to give to Sub- 
bammal, and in that suit the plea was up- 
held (Exhibits XLI and XLlIa). If, therefore, 
the Rs. 4,500 referred to in Exhibit XVII (9) 
was obtained from the lender in the former 
suit it cannot have been borrowed under 
Eixhibis A. Further, Exhibit XVII (G) is 
undated, and the recital in it is consistent 
with the circumstances attending the exe- 
cution of Exhibit A. Exhibits XX VI aud 
XXVII are not shown to be inany way 
connected with the plaint transaction. As > 
regards the last item (7), there is no evidence 
except that of the defendants’ witnesses that 
it was paid ino Subbammal's hands. The 
Subordinate Judge's finding that the defend- 
ants have failed to prove that the money 
borrowed under Hxhibit A was for immoral 
purposes, must be upheld. 

6. Under Extibit A, seven villages are 
mortgaged and these are “Kattuguthagai” 
villages held in perpetuity at a low rent, 
and it will now be necessary to determine, 
(1) the nature of Sivathaiya’s estate in these 
villages, and (2) whether they are partible 
or impartible'property. Up to 1878, the vil- 
lages were held by one Kumaretu, and he died 
leaving two widows (defendants Nos. 6 and 7) 
and no sons. He is No. 14in the pedigree 
(Exhibit XXXI)? He was succeeded by the 
mortgagor Sivathaiya No. 18) who was his 
paternal unole's son, their respective fathers 
being Nos. 7 and 8 in the pedigree. The 
appellant sets up a “division between the 
ancestor of Nos. 7 and 8 (i.e No. 2) and hig 
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brother No. 8, and a subsequent division 
between Nos. 7 and 8. No document is 
available to prove either .partition, and the 
appellant relies on documents (Exhibits IT, 
V, XU, XI, XIV and XLII) which show 
that the junior members of the family dealt 
with certain lands as their ancestral property 
and an attempt has been made to show by 
oral evidence that the lands dealt with by 
the respective branches are equal in value. 
It is suggested that in the division between 
Nos. 7 and 8, the former took the Kattugutha- 
gai villages, and the latter, an equivalent 
extent of other ancestral property. The 
finding of the Subordinate Judge, that the 
Kattuguthagai villages are impartible, is not 
seriously controverted in appeal, and it is 
supported by ample documentary evidence 
dating back to 1857 (vide paragraphs 58 to 
66). Itis, however, urged that the defend- 
ants were not allowed an opportunity -of 
meeting the plaintiffs’ evidence as to the 
impartible nature of the state. The B diary 
and Civil Miscellaneous Petition No. 399 
show that the question was raised before 
the defence closed, and although no specific 
issue was framed on the point it is clear 
that the question was present to the minds 
of the parties. As the Kattuguthagai 
villages are impartible and held by only 
one member of the family at a time (this 
latter fact is not disputed), it ige most im- 
probable that one branch would take only 
the impartible property and leave all the 
partsble property to the other branch. «The 
oral evidence by which it is sought to prove 
that property in possession of the members 
of No. 8’s branch is equal in'value to the 
impartible property belonging to No. 7's 
branch must be rejected, for the valuation 
given by the witnesses is very materially 
opposed to the valuation given in séveral 
documents (Exhibits II, XIIa and XLII). 
The separate possession of the junior mem- 
bers is easily explained when we consider 
that the family held a valuable impartible 
egtate, the holder of which would have to 
make allotments for maintenance. The 
non-execution of a partition-deed in the 
ease of a familf holding such large properties 
partible and impartible ig so improbable 
that very good extngneous evidence would 
be required te prove partition, and such 
evidence is not available. The presumption, 
therefore, that Nos. 14 and 18 were 
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undivided must prevail, and this is also 
supported by the admission of No. 14’s 
widows (defendants Nos. 6 and 7) in Exhibit 
X that No. 18 was the rightful heir of 
No. 14. The lower Court's findings that 
the estate was impartible and that Nos. 14 
and 18 were undivided must, therefore, be 
upheld. 

7. After this suit was filed, and after issue 
but not service of notice on the defendants, 
the 2nd defendant was adopted by the 6th 
defendant with the consent of the sapindas 
as expressed is fixhibit I, and itis in virtue 
of this adoption that the 2nd defendant, the 
appellant, seeks to evade the plaintiff's claim. 
The adoption is said to have been made not 
only with the consent of the sapindas but 
also with the authority of the deceased 
Kumarettu (No. 14) to whom the adoption 
was made. The point is not of great import- 
ance in this case,» but the authority of 
Kumarettu is not proved. There is only 
oral evidence to prove the authority, which 
must have been given 25 years before the 
trial of this suit. No such authority was set 
up before the date of this suit, and the 
recital in Exhibit I goes to show that the 
sapindas who authorised the adoption did 
not believe that any authority had been given 
by the husband. It must, therefore, be held 
that the adoption was made with the consent 
of the sapindas. The question of whether 
this adoption is or is not valid has been 
the one most hotly contested in appeal but 
before proceeding to decide that question it 
will be advisable to see whether the appellant 
can succeed, even if the validity of his 
adoption be accepted. If his adoption be 
valid and effective, he would bo entitled to 
succeed to his father’s estate, but inasmuch as 
his adoption only took place in January 1905 
the estate of his father did not vest in him 
until that date, and*he would be bound by any 
legitimate alienations made by the inter- 
mediate holders of the estate, and he would 
be bound by the plaint alienation, if Siva- 
thaiyą had authority to make it. Taking th 
lowest view of the case, Sivathaiya would 
be entitled to make the plaint alienation in 
order to satisfy valid antecedent debts “for 
family necessity.” ° Items (1) and (3) 
are antecedent debts; although the latter 
was only incgrred 3 days before the execu- 
tion of Hixhibig A, it cannot be considered 
part of/ofe and the sanfe transaction, for 
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in bhe prior loan, the lender was only one 
of the lenders concerned in the plaint tran- 
saction, Item (2) was applied to the pay- 
ment of cist due to Ettiyaparam. No doubt 
a careful man ought to have been 
able to pay the cé out of his current 
revenue, bub Sivathaiya was not a 
careful man and incurred many debts, and a 
lender need be guided not by what ought 
to be the necessity of a borrower if he were 
a prudent Manager, but what were his neces- 
sities at the time of the loan. The recital in 
Exhibit A and the appropriation of the money 
towards the cist are, therefore, sufficient to 
discharge the burden on the lender of proving 
the necessity. The Rs. 65 for stamp and 
registration, item (4), were also for the 
family necessity as well as item (5), the 
kundi for Rs. 2,000. The fact that the suit 
for which ina Rs. 2,000 was required was 
dismissed, cannot affect fhe case. Even if 
the suit was based on a false claim, the 
creditors were not in a position to know the 
fact. That the claim was not patently false 
is shown by the fact that defendants Nos. 
l and 2 continued the litigation after their 
father’s death. The only other items are 
Nos. (6) and (7), and of the application of 
these there is no evidence adduced by the 
plaintiffs. Asregards the item of Rs. 1,500 
(6), the bond Exhibit A recites that it was 
borrowed for “household expenses; ” butas to 
item(7), Rs. 254-9-8 paid in cash, there is no 
recital at all, When a lender is dealing with 
& borrower who is not absolute owner of the 
estate mortgaged as security for the loan, itis, 
no doubt, incumbent on the lender to satisfy: 
himself ky reasonable inquiry that the loan is 
for the benefit or the necessity of the estate, 
for, otherwise, kis charge on the estate in the 
hands of the next holder is liable to be 
defeated, but it has been yemarked by their 
Lordships of the Privy Council iu Hanooman- 
persaud Panday y. Musammat Babooee Munraj 
Koonwaree (18): "Their Lordships think that 
the question on whom does the onus of proof lie 
ir such suits asthe present is one not capable 
of & general and inflexible answer,” and later 
„on, "the representations by the Manager 
accompanying a loan as part of the res gesat 
and as the contemporaneous declarations of 
an agent have been held to be evidence 
against the heir amd as their Lordships are 


informed that suc pw facte proof has 
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been generally required.,....... wre wen enn 
. they think it reasonable and right 
ihi it shold ba reďaired....,,sssssrsreversersse 
TO ..lbis obvious, however, that it 
might bo unreasonable to require such proof 
from one not an original party after a lapse of 
time and enjoyment and apparent acquies- 
cence.” Later on, in the same judgment, their 
Lordships lay down the principles which 
should govern the case, and remark that the 
lender is bound to Sue into the necessities 
for the loan............ — 
but they [2. e., their Lopdaliipa ]- think 
that, if he does so inquire and acts honestly, 
the real existence of an alleged and reasonably 
credited necessity is nota condition oe 
to the validity of his charge........... 
eese 800 he is nob bound io: see to 
the application of his money. The case under 
consideration by their Lordships was one of a, 
charge created by a mere Manager or de facto 
owner of an estate, and their remarks would 
apply, with even greater force, to the present 
case where the borrower was full owner of 
the estate charged and only liableto be divest- 
ed of his estate by an adoption, It is clear 
that the representations of the borrower are 
evidence of the necessity for the loan and 
may in certain cases be treated as prima facte 
proof ag between the lender and the heir. 
The question was recently considered by 
Abdur Rahim and Krishnaswami Aiyar, Jd., 
in Maharaja of Bobbi v, Raja Kaminayami 
Bangaru (19) and they remarked that the 
representations of the borrower “may in 
particular circumstances be sufficient to shift 
the onus from tfo lender to the person im- 
peaching the alienation.” This view certajnly 
appears to be warranted by the dictum of the 
Privy Council in Hanooman Persaua’s case(18). 
In the present case, the plaintiffs are not 
the actual lenders but*merely their heirs, and 
some 12 years have elapsed between the 
execution of the bond and this suit. The 
recitals in the bond are, in themselves, 
evidenee as to the necessity for the loan, and 
the plaintiffs Have been able to show that A 
large portion of the loan was borrowed for the 
family necessity and, therefore, so far as the 
remainder is concerned. I think it may fairly 
be held in this casetthat the proved or admitted 
facts throw the onus of pfoof on the defend- 
ants, A large proportion of the loan was 
(19) 21 M. L, J. 503; 9 M, L. T. 155; 2 M. W. 
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borrowed for purposes binding on the family, 
and it would, therefore, be only reasonable to 
presume that the balance was also borrowed 
for the same purpose onthe strength of the 
recitals in the mortgage-deed and the absence 
. of satisfactory evidence to the contrary. Even 
if Iam wrong in this view, Il agree with the 
conclusion of the learned Chief Justice that 
an adopted son cannot defeatan alienation 
made before his adoption by a fall male owner 
of the estate. The further plea taken for the 
plaintiffs that, as Sivathaiya was the holder 
of an impartible estate, his alienations cannot 
be questioned by the 2nd defendant, must 
also be upheld in view of the decision of the 
Privy Council in Sarte) Kuari 
Kuari (4), which was affirmed in the Prtiapur 
case (5), in both of which cases it was held 
that inaltenability of a partible estate must 
be proved by custom. No such custom has 
been proved in the present case and not much 
weight can be attached to the appellant’s 
Vakil’s objection that this point was not 
taken in the lower Court. 
impartibility was raised in the lower Court, 
and consequently all legal incidents attaching 
to the tenure set up must be held to have 
been in issue. The appellant must be 
presumed to have been aware of the law laid 
down in regard to impartible estates, and 
cannot now plead his i ignorance on the point, 

The validity of the 2nd defendant's adop- 
tion is impeached (a) because the consent of 
the sapindas as given in Exhibit I was not a 
valid consent as the motive for the adoption 
was corrupt, and (b) because the adoption was 
not to the last male holder. 

Bhe first objection cannot be supported, as 
it has repeatedly been laid down that so long 
' asthe assent of the kinsmen is valid, the 
adoption is valid. The Oollector of Madura v. 
Mutu Ramalinga Sathhpathy (20), and Sri 
Varada Pratapa Raghunada Deo v. Sri Brozo 
Kishoro Patta Deo (8) and Vellanki Venkata 
Krishna v. Venkato Rama Lakshmi (10), 
respectively. In this case it is not comtended 
that the assent was given “from corrupt 
motives. 

The second objection is the more important 
one. It was held by the Privy Council in 
Bhoobun Moyee’s case (11) %hat the adoption 
by a widow after fer husband's estate had 
vested successively in his son and in his son's 


widow, was invalid. 
(20) 12 M.LA. 397; 10 W.R.(P.O.) 17. 


v. Deoraj 


The question of: 
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As explained in the subsequent cases, 
Thayammal v. Venkatarama (21), and Padma- 
kumari Debia Ohowdhrant v. Court of Wards 
(22), not only is such an adoption invalid but 
the widow’s power to adopt is determined on 
the happening of certain events. The rule 
to be deduced from these cases appears to be 
that, when an estate is divested by au adop- 
tion not made to the last male holder but to 
a prior male holder of the estate, the adop- 
tion is not valid and does not divest the exist- 
ing holder of the estate. This rule has been 
applied by the Privy Council in cases where 
the parties were governed by Dayabhaga Law 
and in cases under the Mitakshara Law where 
the property was separate property and not 
joint undivided property, but it has not been 
laid down that it is inapplicable to joint 
family property under Mitakshara Law and 
the Advocate-General contends that it should 
also be applied in such a case. It was so 
applied by this Court in Rathna Mudaliar v. 
Raghunadha Bhattar (23) and in Adivi Surya- 
prakasa Rao v. Nidamurty Gangaraju (14), but 
in the latter case the properly had vested at 
the date of the adoption in the widow of the 
last male member of the family and was no 
longer joint family property. In this 
case, however, the finding that the estate was 
impartible somewhat alters the case. The 
succession to an impartible estate is not by 
survivorship ; for it has been held that a co- 
parcener in an undivided family has no in- 
terest is an impartible estate until the holder’s 
death. Although the successor must ba 
sought amongst the survivors of the undivided 
family, the succession is not by survivorship 
but by inheritance. I think, therefore, that the 
rule in Bhoobun Moyee’s case (11) would clearly 
be applicable here, for the effect of the adop- 
tion to No. 14, if it were effective, would be to 
divest the present holder (1st defendant) who 
has succeeded by inhe®itance to No. 18, 
Sivathaiya, who himself succeeded No. 14, 
In this view I am inclined to hold that the 
adoption would be invalig, but I agree with 
the elearned Chief Justice that the question 
need not be decided in this case. 

In view of my finding that the family of 
Nos. 14 and 18 was, undivided, it is unneces- 
sary to consider "whake woukd result, if the 
estate bad veated in defendants Nos. 6 and 7 


(21): 10 M 205. 
(22) 80. 9m, 8 I. A. 229.0 
G3) 8 M. L. J. 178. . 
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on No. 14's death and had been transferred 
by them to No. 18. 

The only remaining point for consideration 
is the question of interest. The plaint bond 
stipulates for an enhancement of the rate of 
interest from 12 to 15 per cent. from date of 
default and also for compound interest with 
yearly rests. In Abbake Heggadthi v. Kinhi- 
amma Shetty (24), a very similar stipulation 
was held not to be by way of penalty, and 
the Privy Council ruling in Sunder Koer v. 
Rai Sham Krishen (25), lays down no rule to 
the contrary. The Subordinate Jadge has 
found as a fact that the stipulation here was 
not by way of penalty, and I see no reason to 
differ from his finding. I, therefore, agree 
that the appeal shoyld be dismissed with 
costs. 


Appeal dismissed. 
(24) 29 M. 491. 
(25) 84 C. 1523; 4 A: LL. J. 109; 11 0. W. N. 249; 5 
C. L.J. 106; 17 M. L. J. 48; 9 Bom, L. R. 304; 2 M. L, 
T. 76. 


MADRAS HIGH COURT. 
ORIGINAL SIDE Arrear No. 32 or 1911. 
October 20, 1911. 
Present;— Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer. 

T. N. MUTHUVEERAPPA CHETTI 
alias T, N. BATCHA CHETTI AND ANOTHER 
— ÀÁPPELLANTS 
versus 


T. R. PONNUSWAMI CHETTY— 


RESPONDENT. 

Guardians and Wards Act (VIII of 1890),as. 7, 17 
—Guardianghip of minor —Right to minor's custody— 
Welfare of the minor to be considered — Legal rights. 

In an application for appointment as guardian of 
the person of a minor, the welfare of the child is the 
paramount consideration, although regard must 
also be had to the recognised rights of guardianship 
‘ under the law. . 

Re Gulbai and Lilbat, 32 B. 50; 9 Bom. L. R. 923; 
Bindo v. Sham Lal, 29 A. 210; A. W. N. (1907) 24; 
4 A. L. J. 22; Tota Ram v. Ram Charan, 38 A. 222; 
7 A. L. J. 1149; 8 Ind. Cas. 785; Krishnaswamy 
Ohqthi v, Cottah Mungammal, (1991) 2 M. W. N.,305; 
10 Ind. Čas. 288, Muthusammy Sastri v. Narayana 
Sastra, 21 M. L. J. 195; 8 Ind. Cas. 393; 8 M. L. T. 300; 
(941911) 2 M. W. N. 80; Sami Row v. Elianatha Row, 16 
M. L. J. 307, followed. 

The question whether there i$ any misconduct on 
the part of an applicant disqualifying him from being 
the guardian ofa minor is only subsidiary to the 
question whether itis he the best interests cf the 
minor that he should be appointed guardian. | 


- 
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The claims of persons recognized as having 
preferential rights of guardianship should be 
discarded where the Court comes to the conolu- 
sion that the best interest *of the child will not be 
secured by their being declared or appointed 
guardians. 

In this case, the High Court refused to appoint as 
guardian a person who resided outside tke limits 
of its ordinary Original Civil Jurisdiction, 


Appeal from the order of the Hon. Mr. 
Justice Bakewell, dated the 27th September 
1911, in the ordinary Original Civil Jurisdic- 
tion of the High Court. 

Mr. T. Eihiraja Mudaliar, for the Appel- 
lants. 

Mr. M. N. Doraiswami Aiyengar, for the 
Respondent. 

JUDGMENT,—This is an appeal 
against the order of Bakewell, J., in an appli- 
cation by the respondent to be declared 
the guardian of his minor girl aged about 
five years. The petitioner is living in the 
Civil and Military Station, Bangalore, and 
the child at the time of the application 
was and now is in custody of her deceased 
mother’s mother and father living in Madras. 
The learned Judge bases his order on the 
only ground that nothing was shown “dis- 
qualifying the respondent either in his conduct 
or in his opinion from having the custody 
of his child.” 

It would appear that the learned Judge 
treated the application as one to enforce the 
petitioner's légal right to the custody of his 
child and as similar to an action to recover 
the child from the appellants. The appel- 
lants, the child's maternal grandfather afid 
maternal grandmother, alleged in their 
affidavits that the petitioner and his wife 
(now deceased) had not been getting on well 
for sometime before her death, that she had 
been living with her husband, the respond- 
ent at Bangalore till May 1906, that she 
then came over to Madras apparently for her 
confinement, and while she was here the 
respondent instituted a suis against her for 
restitution of conjugal rights and another 
agninsh,.her parents for the recovery of hia 
wife. There were also criminal proceedings 
in which he charged his wife and her parents 
with theft. The child was born in Septem- 
ber 1906. After the death of the wife the 
petitioner demanded the restoration of the 
child by a lawyer’s notice; ut the appellants 
sent no reply to it. This was if December 
1907: The present application for being 
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declared guardian of the minor was in May 
1911. The respondent stated in his affidavit 
that he made one or two attempts to see his 
wife and child but the appellants would not 
allow him to see them. 

We may at once say that we agree with 
the learned Judge that no serious miscon- 
duct is proved against the respondent. But 
the question we have to decide is whether 
it is for the welfare of the minor thet the 
respondent should be declared or appointed 
her guardian, Recent decisions of the High 
Court have established the principle, that in 
an application of the kind in question, the 
welfare of the child is the paramount con- 
sideration although ‘regard must also be had 
to the recognised rights of guardianship 
under the law.’ As a matter of fact, the texts 
of the Hindu Law do not recognize any 
absolute rights of guardianship in any 
one, the Sovereign being entrusted with the 
guardianship of all minors and entitled to 
appoint the person as guardian in their 
interest. Re Gulbat and Lilbat (1); Bindo v. 
Sham Lal (2) and Tot« Ram v. Ram Charan 
(3) all recognised the principle that the 
welfare of the minor is the first consideration 
to be borne in mind. it has also been 
affirmed in the decisions of this Court in 
Krishnaswamy Ohetty v. Oottah Mangammah 
(4); Muthusawmi Sastry v. Narbyana Sastry 
(5) and Sam? Row v. Eliavatha Rao (6). 
The case in Bindo v. Sham Lal (2) is very 
sinrilar in its facts to the present case? Mr. 
Justice Bakewell distinguishes these cases 
on the ground that it was possible in some 
of them to consult the wishes of the minor 


and that the Court acted in accordance with | 


the minor’s wishes, but that it is not possible 
fo do so in this case as the minor is only 
five years old. But we do not think that 
this would enhance the rights of the respond- 
ent. It would make it the duty of the 
Court to come to its own conclusion as to 
what would best promote the minor's interasta. 
Te does not appear that, excepting the res- 
pondent’s wife, there is any female relation 
living with him competent to take proper 


care of the child. It would be hardly safe to 
(1) 82 B. 60; 9 Bom. L. R. 923, 
(2) 29 A. 210; A. W. N, (1907) 24; 4 A. L. J. 22. 
(8) 8 Ind. Cas. 785; 33 A. 222; 7 A. L. J. 1149. 
(4) 10 Ind. Oa. 283; (1911) M. W. N. 365. 
(8) 8 Ind. Cas, 393; 21 M. L. J, 195; 8 M, L. T. 800; 
(1911) 2 M. W. N. 36. 
(6) 16 M, L. J. 397, 
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presume that his wife, the child's step-mother, 
would be willing to do so. On the other 
haud, the grandmother, with whom the child 
has been living till now, might be trusted £o 
take good care of her. The maternal grand- 
father's father hes made a gift of a house in 
favour of the child's mother to which the 
child has now succeeded. There is good reason 
for believing that the maternal relations have 
strong affection for the child. We cannot also 
ignore the fact that the respondent who, as 
a fact, has never seen the child, was nob daor- 
ing the last years of his wife's life on the 
best terms with her. It was also urged 
for the appellants that the respondent would 
be the next heir to thé child’s property but 
we should not attach much importance to 
this fact in the case of a father applying to 
be declared the guardian of his child. It 
also appears that the respondent is not a 
person possessed of ample means, though we 
do not suggest that he would not bs able 
to bring up the child properly. 

The claims of persons racogniz3d as havy- 
ing preferential rights of guardianship have 
nob been recognised in several of the cases 
referred to above where the Vourt cme to 
the conolusion that the best interests of the 
chila did not lie in their being declared or 
appointed guardians. The potitioner him- 
self is residing beyond the limits of the juris. 
diction of this Court and it would not be very 
easy for the Court to control his conduct as 
guardian. The application is one which 
the Court is not bound to grant, unless it 18 
satisfied thatit is for the welfare of the 
child that an order should ba made, « 

In all the circumstances of the case, we 
are of opinion that the application of the 
respondent should not have been granted. 
We, therefore, revarse the order of the learned 
Judge and dismiss the application with costs 
both here and before the learned Judge. 

Application dismissed, 
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FINANCIAL COMMISSIONER'S COURT, 


PUNJAB. 
Civi, ÁPPEAL No. 101 or 1910.11. 
March 13, 1911. 
Present; —Mr. Meredith, F. C. 
NURA —APPELLANT 
cersus 
NASIR DIN alas NASIRA-—HRESPONDRNT. 

Custom—Succession—-Lambardar, office of —Adopted 
son a collateral —Muhammadan Chauhan Rajputs of 
Madh, District Hissar. 

Among Muhammadan Chauhan Rajputs of Mauza 
Madh, in the Hissar District, the adopted son of a 
deceased Lambardar, whois also s distant agnatio 
relation of the deceased, is entitled to succeed his 
adoptive father as Lambardar inthe presence of a 
first cousin of the deceased. 

Hira Singh v. Jiwan Sing 14 P. R., 1880, Rev; 
Nihal Singh v. Bhana, 2 P. R. 1883 Rev.; Maula Dad 
v, Hayat, 14 P. R. 1886 Rev; Shah Muhammad v. 
Diwan Bakhsh, 12 P. R, 1892, Rev; Ramjas v. Nihala, 
18 P. R. 1892, Rev., relied upon., 

, Barkat Ali v. Illahi Bakhsh, 2 P. R. 1899 Rev; Hira 
v. Wazira, 9 P. R. 1892, Rev; Sher Singh v. Subha, 10 
P. R. 1892, Rev; Suchet Singh v. Basant Singh, 11 P. 
R. 1892, Rev., distinguished, 


Appeal against the order of the Commis- 
sioner, Delhi Division, dated 13th May 
1911, -reversing that of the Settlement 
Collector, Hissar, dated 18th October 1910. 


ORDER,—Lakhwera, Lambardar of Madh, 
in the Fatehabad Tahsil of ths Hissar District, 
has died childless. There are two claimants 
for the vacant post; Nura, his unole's son, 
and Nasir, his uncle’s daughter’s son, who 
was adopted by him in 1903. Nasir is 
sister’s son of Nura, and is also a distant 
collateral of the 10th or 12th degree. 


The following pedigree- table shows the re- 
lationship :— 


SHAHZADA 


í 
Kandhal auja, * Manak, 


Lakhwera Sulsiman. 





| 
Adopted son, Nasir. , 


. EDEN RENE OSEE NRI EMEN MEME RSEN UE e 
f | 
Nura. Wazira. Kanhia, Musammat Tajan, 
* married ibra, 


. e . Nasir, 
The Collector appointed Nuga who has 
acted as sarbarah of the Lambaydar for the 
last six years. The Commissioner Yeversed 
this order on appeal, on the ground that an 
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adopted son ordinarily has all the rights and 
privileges of a real*son. Neither Court 
referred to the previous decisions on this 
point of the succession of an adopted son 
to the post of .Lambardar, which were 
summed up in Sir Louis Tupper’s judgment 
in the case of Barkat Ali v. Ilahi Bakhsh (1). 
It was taken as settled that an adopted 
son, being also a daughter's son, is not en- 
titled to succeed to the office of Lambar- 
durin the presence of near collaterals, if 
is not of the sams got as the de- 
ceased, Hira v. Wazira (2), and Sher 
Singh v. Subha (8) and Suchet Singh v. 
Basant Singh (4). In the present case 
the parties sre Mubammadan “ajputs of the 
Chauhan got. It was also held to be decided 
that an adopted son, being a near agnate of 
the deceased  Lambardar and of the same 
got with him, is entitled to sucesed if his 
succession is not opposed to custom or to the 
general feeling in the village on the matter, 
Hira Singh v. Jéwan Singh (5), Nihal Singh v. 
Bhana (6), Moula Dad v. Hayat (7) and Shah 
Muhammad v. Diwan Bakhsh (8) and Ramjas 
v. Nihal (0). There is no reference in the 
wajtb-ul-arz to any such custom, nor is such 
alleged to exist. There is ,no feeling in 
the village about the matter at all. Iu the 
case whether an adopted son who is a distant 
agnatic kinsnfan of the deceased is entitled 
to exclude a collateral as near as a brother's 
son. Sir Louis Tupper was of opinion that 
ib was*nob advisable to lay down any hard 
and fast rule as to the degree of relationship 
which would Tp or bar the claim and: 
that the whole circumstances of each 
partionlar case must be considered. In “the 
present case, Nasir isa distant agnatic re- 
lation of the deceased, he was adopted by him 
in 1903, since when lee has been managing 
half his land. <A registered agreement was 
executed on 19th March 1908 to this effect, 
Nura himself being a witness. He is the 
sister’a son of Nura and I agree with the 
Commissioner ¢hat he is entitled to succeed 


(1) 2 P. R. 1899, Rev. 
(2) 9 P. R. 1892, Rev. . 
(3) 10 P. R. 1892, Rev: 
(4) 11 P. R 1892, 
(5) 14 P. R.1880,Rev. * 
(6) 2 P. R. 1883, Rev. e 
(7) 14 P. R. 1886, Rev. 
` (8) 12 P. B. 1892, Rev. 
(9) 18 P. R. 1892, Rev. 
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Lakhwera, his adoptive father, as Lambardar 
in the presence of Nura, who is only the first 
cousin of the deceased. 
Appeal rejected with costs. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
SECOND Ürvin, APPBAH No. 363 or 1911. 
November 10, 1911. 

Present: —Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 
SHANKAR LAL AND ANOTHER—- 
DEFENDANTS— ÁPPELLANTS 
tor6us 
SARUPLAL AND ANOTHER —PLAINTIFFS —~ 


RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XLI, v. 22 


— Cross-objections by respondent—Appeal not maintain- i 


able, whether cross-objections sustainable, 

A. respondent is entitled to file cross-objeotions 
even where the appeal filed by appellant is not main- 
tainable at all. 


Second appeal from the decision of the 
Additional Judge, Saharanpur, dated the 
21st of March 1911. 

Mr. Nihal Chand, for the Appellants. 

The Hon'ble Dr. Sundar Lal (with him 
Mr. Durga Oharan Banerjee), for the Respond- 
ents. 

JUDGMENT.—Roshan Lal, the owner 
of certain property in the Saharafpur Dis- 
trict, died of plague in May 1907. After 
his death his step-mother appliedfor a 
succession certificate, and thereupon the 
defendants to this suit produced a Will in 
their favour which they allege} had been 
executed by Roshan Lal. The plaintiff in 
this suit &nd his brother, who is the father 
of oneof the defendants, appear to be the 
heirs of Roshan Lal. Mansa Debi, the step- 
mother, is admittedly not ®n heir. But she 
is in possession of the property. The 
plaintiff asks for a decree declaring that the 
Will is a forgery and void against him and 
that it should be delivered up and cancelled. 
The first Court found that the Will was not 
proved to have been executed by Roshan 
Lal. But it dismissed the suit on the 
ground that it as governed by section 
42 of the Specific Relief Act,eand that the 
claim for a declaration was not maintainable 
asthe plaintiff was entitled to claim pos- 
session of the property. In the deoree of 
the first Court dismissing the suit the finding 
that it was not proved that Roshan Lal had 
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executed the Will is distinctly set out, The 
defendants fearing, apparently, that this fiid- 
ing would prejudicethem hereafter filed au 
appeal, The plaintiff filed an objection under 
Order XLI, rule 22, to the effect that the suit 
was not one for a declaration of tithe under 
section 42 of the Specifics Relief Act, but 
was a suit under section 39 of the same Act. 
The Additional Judge dismissed the defend- 
ants’ appeal, and on the plaintiffs’ objeo- 
tions held that the suit was one under section 
42 of the Specific Relief Act, and that the 
plaintiff was not under the necessity of claim. 
ing any relief other than the cancellation of 
the Will. He, therefore, allowed the cross- 
objections and decreed the plaintiffs! claim. 
This is a second appeal by the defendants. 
The first question for consideration is, 
whether the lower Appellate Court had power 
to seb aside the decree of the first Court on 
the cross-objections filed by the plaintiff. 
According to the decisions of this Court, 
the defendants were nob entitled to file an 
appeal against the decree of the first Court 
for that decree was entirely in their favour, 
A question was raised as to whether a re- 
spondent is entitled to file cross-objactions 
where the appellants’ appeal is nob maintain- 
able at all. We are of opinion that a rə» 
spondent is entitled to do so in sacha casa 
as this, The respondent in the lower Ap- 
pellate Court had a right to appeal, and we 
think that he did not lose his right to file 
cross-objections merely because his opponents 
filed an appeal which was found to bs not 
maintainable. On the question on which 
the Courts below have differed, namely, 
whether the suit is governed by saczion 39 
or section 42 of the Specific Relief Act, wa 
think there can be no doubt that the suit 
is governed by section 39. Tho plaintiff 
nowhere seeks a declaration of his title. He 
asks only that the Will may bə declared void 
and delivered up to bs cancelled. The 
language used in the prayer fer relief leaves 
no doubt*that tue plaintiff intended to ress his 
claim upon section 39, That saction provides 
that any person against wuom @ written 
instrument is void......... TE SOY 
gue to have it adjudged void *.. Hoc ERE 
and the Court may in its disarah an 82 ad: 
judge it and order it to ba dédlivared up aud 
cancelled, Jt se$ms to us that, ordinarily, 
where a plaintiff is out of possession et&nd hae 
is in a position to claim a deoree for poss 
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session, he should not be permitted to obtain 
merely & decree for the cancellation of an 
instrament according to which, if genuine, 
he has no title to the land, ordinarily a 
Court would, we think, exercise its dis- 
cretion wisely if it declined to adjadge such 
an instrumenb void, and will do well to 
leave the plaintiff to a suit for possession. 
The result of allowing a suit to be main- 
tained under section 39 and another suit 
for possession to be brought immediately 
afterwards is, that the defendant is put to 
unnecessary expense. In the present case 
though the Additional Judge does not say 
very much aboutit, we think we must hold 
that he has exercised his discretion, and inas- 
much as he has decided that the document 
is void, and both the lower Vouris agree that 
the Will has not been proved, wa do not 
feel called upon to set aside his decree. The 
appeal is dismissed with costs which, in 
this Court, will include fees on the higher 
scale, 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
Suconp Oivi Arrear No. 137 or 1911. 
November 11, 1911. 

Present: —~Mr. Justice Chevis. 
MOHAMMAD —-PLAINTIFF— APPELLANT 
versus 
SUKHA SINGH--DREFENDANT— 


RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 18—Reg 
judicata—Alienation by grandfather— Vendee suing 
minor grandson for possession—Guardian ad litem con- 
Jessing judgment~Subsequent suit for possession by 
minor not barred —Inquiry into consideration and neces- 
sity — Negligence of guardian. 

Negligence on the part qf a guardian ad litem, even 
apart from fraud of collusion, is sufficient to prevent 
the quondam minor from being bound by the decree 
passed in the suit. 

Daulat Singh v. Raghubir Singh, A. W, N, (1894) 141, 
dissented from. , 

Ahmad Ali v. Amir Shah 85 P. R. 1898, followed. 

A.s grandfather alienated certain ancestral pro- 
perty. The vendeeobtained possession of the property 
by a suit in which A., then a minor, was a defendant 
aod was represented by (his mother as his guar- 
dian. In bhat sait, the mother confessed judg- 
ment. Subsequently, 4. brought the present suit for 
. possession of tie property on the ground that the 

alienation was nof for consideratfon and necessity; 
The lower Courts held the suit baered ns res judicata: 

Held, hat the former suit did not bar the present 
suit and that, in the interests of justice, A. was en- 
titled to claim an inquiry into the present suit, If on 


[1919 


inquiry it should be found that the alienation was 
for consideration and necessity, then the suit would fail 
on the merits. If, however, ib was not for necessity 
and consideration, the mother was negligent in not 
defending the suit and the decree in the previous 
suit was not binding on A. 


Second appealfrom the order of the Divi- 
sional Judge, Jhelum Division, dated 15th 
July 1909, confirming the order of the 
Munsif, lst class, Gujrat, dated 29th January 
1909, dismissing plaintiff's suit. 

Mr. B. O. Chatterjee, for the Appellant. 

Lala Amar Nath Ohopra, forthe Respond- 
ent. . 

JUDGMBNT,.— Plaintiff suos for posses- 
sion of certain land. The defence is that 
the land was sold by plaintiff’s grandfather 
Aladitta and by Hyat Bibi, daughter of a 
first cousin of Aladitta; that as regards 
Hyab Bibi’s land plaintiff cannot sue in the 
presence of her son Khushi Muhammad, and 
that as regards Aladitta’s land the sale was 
for consideration and necessity. The suit 
is time-barred and is also barred by the law 
of res judicata, the vendee having obtained 
possession by a suit in which the present 
plaintiff, then a minor, was represented by 
his mother. 

The first Court dismissed the suit, The 
learned Divisional Judge on appeal held 
that the suit was barred as res judictta 
as regardg Aladitta’s land and that as regards 
Hyat Bibi’s land plaintiff could not sue in 
the presence of her son, So the appeal was 
digmissed. 

Plaintiff appeals to this Court. As re. 
gards Hyat Bibi’s land Counsel states that 
plaintiff now prefers no claim, so it is only 
the land alienated by Aladitta whiche is now 
in question. 

As regards this land, 
Judge has disposed of the case simply 
on the question of ves judicata, For 
plaintiff i6 is urged that his mother having 
confessed judgment and not having properly 
defended the case, the former decision is no 
bar to the present suit, neither fraud, nor 
collusion is alleged, only neglect, For de. 
fondant it is urged that mere negligence, 
however, gross on the part of guardian 
ad litem, will uot prevent the decree in the 
former case being a bar to the present suit. 

[ cannot agree with the contention advanc- 
ed for the defendant. It is true that in 
Daulat Singh v. Raghubir Singh (1) it is laid 
down that mere negligence on the part of a 

(IJA W. N. (1894) 141. 


the Divisional 
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guardian ad litem, wil not prevent a decree 
being binding on the minor, but I prefer to 
follow the rulings of the Chief Court of this 
Province. In Ahmad Al v. Amir Shah 
(2) it was held that omission to appeal, 
notwithstanding that there were excellent 
grounds both on law and on facts for an 
appeal, amounted to gross negligence on the 
part of the guardian, and that the quondam 
plaintiff was not, in such circumstances, bound 
by the decree. I hold, therefore, that negli- 
gence on the part ofa guardian ad liem, 
even apart from fraud or collusion, is sufi- 
cient to prevent the quondam minor from 
being bound by tbe decree passed in the 
former suit, 

Now, if the alienation in question was 
really for necessity and consideration 
then the mother was right in” confessing 
judgment; if, however, it was not for 
necessity and consideration, the mother was 
negligent in not defending the sui. It 
follows, therefore, that if the mother's action 
was not negligent but well advised, the 
present suit must fail on the merits. So 
that ib may be assumed, without doing any 
injustice to the defendant, that the mother 
was negligent and that the former suit is no 
bar. Ifon inquiry it should be found that 
the alienation was for necessity and 
consideration, then the decision, as to the 
mother having been negligent may be 
incorrect but the suit will fail on the merits. 
In the interests of justice, plaintiff is entitled 
to claim an inguiry into the present suit. 

Counsel for defendant has also raised ques- 
tions of limitation and kana d but these 
have enot been decided ‘by the Divisional 
Judge. 

I accept this appeal and set iida the 
decision of the learned Divisional Judge, 
and send the case back for re-decision in 
accordance with the above remarks. 

Stamp on appeal to be refunded. Other 
costs of this appeal to follow the event. 


e — Case remanded. 


already made. 
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ALLAHABAD HIGH COURT. 
Civit Reviston No. 1 or 1911. 
November 14, 1911. 

Present: —Mr. Justice Tudball. 
JANKI PRASHAD —DzoOREE-HOLDER— 
APPLLICANT 
Versus 
THAKUR DAS MUKHERJEE AND OTHERS 


— JUDGMENT- DERTORS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 2 


_ (8) —Uncertified payment Court cannot allow it to be 


proved n execution —Revision—Error of law--Substan- 
tial justice not done. 

In execution of a decree, the Court should not 
allow the judgment-debtor to prove those payments 
which had not been certified under Order XXI, 
rule 2 of the Code of Civil Procedure, 1908, within 
the prescribed period. 

The High Court will interfere i in revision where 
the lower Court has been guilty of an error of law 
and substantial justice has not been done in tho 
case. 


Revision against fhe decree of the Small 
Cause Court Judge of Agra, dated the 
13th of April 1910, 

Mr. A. P. Dube, for the Appellant. 

Mr. J. N. Ohoudhri, for the Opposite Party. 

JUDGMENT.—This is an application 
for revision under section 25 of the Provincial 
Small Cause Courts Act. It rises out of the 
following circumstances:—In 1902, the ap- 
plicant advanced asum of Rs. 50 to the 
opposite parties on a promissory-note at the 
rate of Rs. 374 per cent. interest per annum. 
In February 1908, he sued to recover his 
money plus interest. His claim was for 
Rs. 54 odd, a payment of Rs. 5 having been 
He obtained a decree and 
put it into execution several times without 
success. Finally, in January 1903, when 
one of the judgment-debtors, who isa Rail. 
way servart, had been transferred to 
Allahabad, he put his decree into execution. 
He allowed certain payments as having been 
made. One of the judgfnent-debtors came 
to Court and filed an objection to the effect 
that he paid off the whole amount of the 
decree. He produced some nine receipts, 
six ofthese coveret sums which the decrees 
holder had allowed in his application as hav- 
ing been paid. In the case of one receipt, 
the decree-holder admitted having received 
a sum of Rs. 5 and urged that the figure I 
hed been ingerted and the receipt altered, 
In the case ef the other wo receipts, the 
decree-holder sotally denied that he either 
received “the money or granied the receipt, 
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The Court called on the judgment-debtors 
to prove the three disputed receipts, over- 
looking the terms of clause (3) of Order 
XXI, rule 2, of the Code of Civil Procedure. 
The receipts related to payments which 
had not been certified anc recorded ac- 
cording tothe terms of Order XXI, rule 2. 
The Court ought to have refused to go into 
the question of these payments, leaving it 
to the judgment-debtor to recover the money, 


if paid, from the decree-holder by a separate. 


The Court, however, called on the 
judgment-debtor to prove the payments 
covered by these three receipts. On the 3rd 
of March 1910, it ordered the judgment- 
debtor to secure an expert for examination of 
the receipts. This Ípparently was not done. 
On the 2nd of April 1910, an order was 
passed postponing the case to the 9th of 
April for the purpose of examining the 
judgment-debtor himself in proof of the 
receipts. On the 8th of April, the decree- 
holder, who personally conducted his case 
without the assistance of a legal adviser, 
wrote tothe presiding officer of the Court 
stating that he was illand that he would be 
unable to attend the Court on the 9th and 
asking for one week's postponement. On the 
13th of April 1910, the judgment-debtor was 
examined in the absence of the decree-holder. 
He made a brief bald statement supporting 
the receipts. Onthe 9th of April, the Court 
had ordered an account to be prepared and 
the case to be put up on Monday the 13th 
April, on which date it held, accepting the 


suit. 


evidence of the judgment-debtor, that the. 


decree had been satisfied and dismissed the 
deecreo-holder's application for execution 
with costs. On the llth of May, the 


. deeres-holder applied for restoration and re- 


hearing of the application. This was reject- 
ed onthe 15th of Augustel 910, on the ground 
that the deoree-holder bad not deposited 
the amount of costs decreed against him. 
He made a second application on the 2nd 
of September 1940 with a deposit. This 
Was rejected on the 26th of SeptemBer as 
being barred by limitation. He has now 
come on revision to this Court. It is 
quite clear that the losver Court has cəm- 
mitted an error in” making inquiry as to the 
payment or non-payment of the amount 
disputed. The terms of Order *X XI, rule 2, 
clause (3), are very plain and aumigtakeable. 
At the same time, the lower Court did make 
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some sort of inquiry, and if I could say with 
certainty that substantial justice had been 
done, I should have refused to entertain the 
revision. The receipts produced by the 
judgment-debtors are on the record and I 
have compared the disputed ones with the 
admitted ^ ones. There is 2  distinot 
difference in the hand-writing, although not 
such as to enable a non-expert to say with 
any degree of certainty that the disputed 
receipts are forgeries. There are certain 
other features, too, which go to create a certain 
amount of suspicion in the matter. These 
disputed receipts are supported by a very 
meagre bare ex parte statement of the judg- 
ment-debtor himself and by no other evi. 
dence. He was not even cross-examined as 
the decree-holder was absent. Without 
describing these disputed receipts as forgeries, 
still, [ think, the circumstances of the case 
are such that the lower Court was not 
justified in holding thatthe receipts were 
proved, and it would be certainly advisable 
that these receipts, the burden of proving 
which was on the judgment-debtor, should 
be established, if the latter deems fit to do 
so, by a regular suit rather be accepted in 
the present proceedings after a very meagre 
inquiry. I am far from satisfied that 
material justice has been done in the case. 
The lower Court has been guilty of an 
error of law and I think I can do justice 
to both parties by allowing the decree to 
be executed, leaving it to the judgment- 
debtors to establish by a regular suit the 
genuineness of their receipts and thereby 
recovering’ thdr money. I, therefore, admit 
this application, and seb aside the order of 
the lower Court dated the 13th of April 1910. 
The application for execution will be granted 
and the lower Court will proceed to execute 
the decree according to law. The decree- 
holder applicant will have his costs in the 
lower Court. So far as costs in this Court 
are concerned, each party will bear his own 
costs? 


Appeal allowed. 


“which case the last 
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CALCUTTA HIGH COURT. 
Suoonp Civit, APPBAL No. 1645 or 1910. 
August £6, 1911. 

Present;— Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

GOKUL KRISHNA DAS AND OTHERS— 
DEFENDANTS— APPELDANTS' 

vOYSUS 


SHASHI MUKHI DASI-—PraAtNTIFE— 


RESPONDENT. 

Partnership—Death of one partner—Dissolution— 
Continuation of partnership—Contract Act (IX of 1872) 
s, 258, cl. 10— Account stated or settled—Long acquies- 
cence-— Limatation-— Account to be taken from commence- 
ment unless account settled subsequently —Ordinary 
items not to be challenged in absence of fraud— Salary 
of partner when may be charged—Swms over-drawn by 
partner—Liabilitu to pay interest. 

A partnership was commenced in 1883 between the 
husband of the plaintiff, and the defendants. The 
husband of the plaintiff died in 1887. Since his death, 
the business was conducted on the assumption that 
the plaintiff was a partner : 

Held, that the original partnership must be held to 
have been continued by common consent, with this 
difference that the plaintiff re-placed her husband, 
aud this condition of things could be explained only 
on the hypothesis that the contract between the found- 
ers of the partnership was that it was not to be dis- 
solved by the death of any of the partners, 

Thé mere balancing of an accountin a book of accounts 
does net of itself constitute an account-stated, much 
less does it constitute an account-settled such ag the 
parties would not be entitled to re-open except on 
special grounds. 

But where an account has been rendered and has 
long been acquiesced in, unless frand be proved, a 
Court will not re-open it, although the account may 
be shown to be erroneous and although no final Behe 
ment was ever made. 

e Clancarty v. Latouche, (1810) 1 Ball ang B. 420 
and Scott v. Milne, 6 Bear. 215, on Appeal 7 Jur. 709, 
referred to. 

So long as a partnership. coni§nues, the statute of 
limitation does not apply between the partners 
as'to a claim for account; andthe time from which 
the account is to begin, in a general account of 
partnership dealings and transactions, is the com- 
mencement of the partnership, unless some account 
has since that time been eettled by the partners, in 
settled account will be the 
point of departure, 

Foster v. Hodgson, 19 Ves. 183 and Cook v. Colling- 
ridge, Jacob 607; 28 R. R. 155, 707; 1 L.J. Ch. (o. s.) 
74, referred to. 

Unless fraud is establishd, the ordinary items relat- 
ing to purchases and sales in respect of the business 
are not to be challenged. 

In the absence of any agreement to that effect, one 
partner cannof charge his co. -partners with ary sums 
in ens shape of salary, commigsion or r otherwise. Bat 
pardanashin lady is A 
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proper constitution of the suit. 
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Where some of the partners have ovor-drawn sums 
of money from the partnership-business and applied 
them to establish other firms from which they have 


| earned large profits, they must, when the partnership 
‘accounts are taken, nob only account for the money 


but also pay interest on the same. 

Appeal from the decree of the District 
Judge of 24-Perganahs, dated March L&th, 
1910, modifying that of the Sub-Judge of 
24.Perganahs, dated July 19th, 1909. 

Babus Bipin Bihari Ghosh (Junior) and 
Mohini Mohan Chatterjee, for the Appellants. 

Babas Tarakéshore Ohowdhury, Brojo Lal 
Ohakravari? and Satish Chundra Mukherjee, for 
the Respondent. 

JUDGMENT.—This appeal is directed 
against the preliminary decree in & suit for 
dissolution of a partngrship-buainess, for ad- 
justment of accounts, and for incidental 
reliefs. The claim of the plaintiff related to 
four firms, in respect of which she alleged 
that her husband, and after his death, she 
herself was partner with the defendants. 
In the original Court, the suit was dismissed 
on the ground that all the partners had not 
been joined as defendants. The District 
Judge, on appeal, reversed that decision, aud 
gave the plaintiff an opportunity for the 
Upon re- 
mand, the Subordinate Judge held that the 
plaintiff was entitled to a decree for dissolu- 
tion and gave directions as to the mode in 
which the business was to be dissolved and 
account taken. Upon appeal, the learned 
District Judge has affirmed this decision with 
two important variations, namely, first, that 
the plaintiff was entitled to a decree for dis- 
solution in respect of one of the firms only 
from the income of which the other firms 
appear to have been established by the de- 
fendants, and secondly, that the plaintiff was 
not entitled to interest on sums over-drawn 
by the defendants. The defendants have 
appealed to this Vourteand on their behalf, 


‘the decree of the District Judge has been 


assailed, substantially on two grounds, name- 
ly, first, that the direction as to the mode in 
which the accousts are t$ be taken are unjust 
and erroneous, and secondly, that the defend- 
ants are entitled to remuneration on account 
of their services in the management of tle 
firm. He pie has, Sonia ken me E 
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called on for hearing, it was argued on behalf 
of the defendants-appellants, that the suit 
was not properly constituted as parties in- 
terested in the partnérship had not been 
served with notice, either in the primary 
Court or in the Court of Appeal below. We 
thereupon directed notices to be issued upon 
such persons. But they have not entered 
appearance in response to the notice; in other 
words, in spite of the best efforts of the 
plaintiff, no one has come forward to claim 
an interest in the partnership transactions. 
We are satisfied that there is no substance 
whatever in the contention that the suit as 
framed, is open to the objection on the ground 
of defect of parties, We shall, therefore, pro- 
ceed to consider the objections urged against 
the decree of the District Judge. 

The first point taken on behalf of the 
defendants is, that the District Judge has not 
given proper directions as to the manner in 
which the accounts are to be taken. It has 
been suggested that the plaintiff is not en- 
titled to claim any account at all by reason 
of her laches. The partnership was com- 
menced on the 19th November 1883, between 
the husband of the plaintiff and the defend- 
ants. The husband of the plaintiff died in 
1887. It has been found that, since his 
deatu, the business has been conducted on 
the assumption that the plaintiff was a part- 
ner, Consequently, no question arises, 
whether the partnership was or was not 

‘dissolved in 1887, under clause (10) of sec- 
tion 253 of the Indian Contract Act. That 
section provides that, in the absence of a 
contract to the contrary, the relations of part- 
ners are determined by the death of any 
partner. There is no direct evidence to show 
what was the contract between the parties in 
this respect at the inception of the partner- 
suip: but the Subordinate Judge has held, 
and his view does not» appear io have been 
contested before tho District Judge, that tho 
conduct of the parties since 1887 shows that 
there must have been a contract between the 
original parties, that the paftnership wowld 
not be dissolved by the death of any partner. 
There is no room for the theory that, after 

. the death of the thusband of the plaintiff, a 
new partnership was constituted between 
herself and the surviving partners. The 
true view is that the original pagtnership 

was continued by common consent with this 
difference thah the plaintiff re-placed her 
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husband, and this condition of things can be 
explained only on the hypothesis that the 
contract between the founders of the partner- 
ship ‘was that it was not to be dissolved 
by the death of any of the partners. 
The position since 1887 has, consequently, 
been that the defendants have managed the 
business and kept the accounts; the plaintiff, 
as a parda-nashin Hindu lady, could hardly be 
expected to take an active interest in the 
actual management of the trading concern. 
She might, no doubt, have employed an agent 
to examine the accounts from time to time. 
Indeed, the case for the defendants is that 
the accounts were settled from year to year. 
This, however, has been negatived by the 
Courts below, aud in, our opinion, very pro- 
perly. It is well settled that the mere 
balancing of an account in a book of accounts 
does not of itself constitute an account-stated, 
mach less does it constitute an account settled 
such as the parties would not be entitled to 
re-open except on special grounds, Olancarty 
v. Latouche (1). The contention of the de- 
fendants that there has been a settled account 
cannot, therefore, be sustained nor can the 
position be maintained that there has been 
such acquiescence on the part of the plaintiff 
as to disentitle her to claim an account. No 
doubt, where an account has been rendered 
and has long been acquiesced in, unless fraud 
be proved, a Céurt will not re-open it, al- 
though the account may be shown to be 
erroneous, and although no final settlement 
was ever made: Scott v. Milne (2). Tha 
same principle is acted on in taking accounts, 
for charges long improperly made and 
acquiesced in or long omitted to be made and 
known so to be, are regarded, in the absence 
of fraud, as having been made or omitted by 
agreement: Thornton v. Proctor (8). This 
principle has obviously *to application to the 
present case. The defendants were fully aware 
that, as they were in charge of the business 
and kept the accounts, they were liable to 
render accounts to the plaintiff who, as a par- 
danashin Hindu lady, could not herself take 
part in the management, or control the ac- 
coants, As already explained, their case is 
that such accounts have been rendered. This 
defence has failed. «They cannot now very 
well turn round aud contend? that they were 

(1) (1810)1 Ball and B. 420. 

(2) 3 Beav. 216,0n Appeal 7 Jur, 709. 

(3) 1 Austr. 04; 3 R. R. 568. 
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under the impression that tho accounts, as 
entered by them iu the books of the firm, 
were accepted by the plaintiff. But, although 
the plaintiff is not disentitled to claim an 
account, the question may very well arise as 
to the extent to which the accounts are to be 
taken. No question of limitation obviously 
arises. As the partnership had not been 
dissolved before suit, Article 106 of the 
Limitation Act, 1877, would have no applica- 
tion, Harrison v. Delhi and London Bank (4), 
in other words, as putin Foster v. Hodgson 
(5), so long as a partnership continues, the 
statute of limitation does not apply at all 
between the partners. Article 120 would, 
consequently, govern the present suit. If, 
therefore, no question of limitation arises, the 
point requires consideration, what is the period 
for which the accounts have to be taken. 
There can be no question that the time from 
which the account is to begin, in a gerieral 
account of partnership dealings and traraac- 


tions, is the commencement of the partner-. 


abip, unless some account has since that time 
been settled by the partners, in which case 
the last settled account will be the point of 
departure: [Cook v. Collingridge (6).] In the 
present case, there has been no such settled 
account; consequently, the accounts must be 
taken from the inception of the partnership. 
Itis clear also, that the accounts, must be 
taken of all dealings and transactions up to 
the date of the dissolution: [ Peak v. Heak (7), 
Jones v. Noy (8).] It has been contended, 
. however, with considerable force by the 
learned Vakil for the defendants appellants, 
that as the plaintiff was entitled! to exercise 
her right of examining the books and ac- 
counts of the firm by an agent appointed by 
her for that purpose [ Bevan v. Webb (9)] and 
as she has never chosen to exercise such a 
right, it would be a great hardship upon the 
defendants if they were called upon now to 
justify the purchases and sales on account of 
the firm at this distance of time, many years 
after ihe transactions have taken place. The 
learned Vakil for the plaintiff-respondent 
has appreciated the force of this contention 
(4) 4. A. 437. e 


(5) 19 Ves. 183, 
Be (6) Jacob 607; 23 R. R. dis 767; P L.J. Ch. (o &) 


(7) Finch 190. e 

(8) 2 Myl. and K. 125; 89 R. R. 160; 3 L. J. Ch. 14, 

(9) $n 2 Oh. 59; 84 L. T. 609; 70 L. J. Ch, 536; 
6 W. R. 548. 
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and has stated that the plaintiff is not anxious 
to require the defendants to justify the 
ordinary items. Her grievance is that sums 
have been paid ont in an obviously un- 
authorised manner, and that the defendants 
ought to be called upon to account for such 
sums. The payments so made have been 
classified. under four heads, namely, first, 
sums paid by way of remuneration to the 
defendants; secondly, sums vaid to Mohesh 
Chandra Dey, the nephew of the husband of 
the plaintiff, or to creditors of Mohesb; thirdly, 
sums paid to Bindubashini, the widow of 
Mohesh Chandra, and fourthly sums paid to 
the defendants which they have invested in 
very profitable business., In so far as pay- 
ments of the first of these four classes are 
concerned, we shall deal with the matter 
when we consider the second ground urged 
by the appellants. In so far as the second 
and third classes of payments are concerned, 
the defendants are obviously liable to vendes 
an account. ‘Their ease throughout has been 
that Mohesh Chandra Dey was one of the 
partners of the firm and that after his death, 
his widow also continued to be a partner, 
This defence has completely failed. The 
payments made to Mohesh or his creditora or 
to his widow cannot, therefore, be justified on 
the ground that they were payments made 
toa partner. But ib has been suggested on 
behalf of the defendants that Mohesh had 
rendered services to the firm, for which he 
was entitled to remuneration. That is a 
question which remains to be investigated: 
if it is established that Mohesh was entitled 
to remuneration for services rendered, a rea- 
sonable amount of remuneration may De set 
off against the sums paid out to him, his cre- 
ditor or his widow. The remainder must be 
deemed as unauthorized payments for which 
the defendants are bund tg render an ac- 
count, In so far as payments of the fourth 
class are concerned, it is clear that the 
defendants are liable to render an account. 
‘If it is established that, they håve withdrawn 
sums frofn the partnership business and 
supplied them fcr purposes unconnected 
therewith, they are bound to render an 
account fo? the sums* so withdrawn, It 
follows, consequently, that the defendants 
are liable to render an account from the 
commencement uu the partnership business, 
that unless fraud ‘is established, the ordinary 
items relating to purchases and sales in 
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respeot ofthe business are nob to be chal- 
lenged, but that the defendants must render 
an account with regard to the four classes of 
payments just mentioned. 


The second point taken on behalf of the 
defendants is, that they were entitled to re- 
muneration on account of their services in 
the management of the firm. We are of 
opinion that this contention is well-founded. 
It may be conceded, as put by Lord Wynford 
in Thompson v. Williamson (10), underordinary 
eireumstanees the contract of partnership 
excludes any implied contract for payment 
of services rendered for the firm by any of 
its members; consequently, in the absence of 
any agreement to®that effect, one partner 
cannot charge his co-partners with any sums 
for compensation, whether in the shape of 
salary, commission or otherwise, on account 
of his own trouble in conducting the partner- 
ship business, and in this respect a managing 
partner is in no different position from any 
other partner. [Hutchson v. Smith (11)]. 
This doctrine has been applied even where 
the amount of the services rendered by the 
partners is exceedingly unequal. In such a 
case, œ remuneration to be paid to either 
partner for personal labour exceeding that 
contributed by the other is considered as 
left to the honour of the other, and it has been 
said that where that principle is wanting a 
Court of Justice cannot supply it. [ Webster v. 
Bray (12) ] where an allowance for trouble was 
made to the defendant, because it was offered 
by the plaintiff, [ Robinson v. Anderson (13)] 
where no allowance was offered and none 
was given by the Court: where, however, it 
is the duty of each partner to attend to the 
partnership business and one pariner in 
breach of his duty wilfully leaves the other 
to carry on the partnership business unaided, 
the Court may, upon dissolution of partner- 
ship, decree an allowance in favour of the 
partner who had carried on the business alone 
[ Airey v. Borham (14)}. In the case before 
us, the circumstances are peculiar; the plaint- 
iff is a pardanashin lady and is unable, by 
reason of her station in life, to take an active 
interest in the management of the partner- 


(10) ¥ Bligh (x. s.) 432. 
(11) 6 Ir. Eq. ]17. 

(12) 7 Hare 159. 

(13) 20 Beav. 98; 7 Do G. M. shd Ge 289. 
(14) 29 Bear. 620; 4 L. T. 391. 
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Ship business, the responsibility for the 
condust of which has naturally been thrown 
upon the defendants, In view of these facts 
we expressed our opinion that it was just 
and equitable that some allowance should be 
made in favour of the defendants. The 
plaintiff thereupon offered remuneration at 
the rate of Rs. 150 & year. In our opinion, 
this is reasonable and we direct accordingly, 
that when the accounts are taken, the defend- 
ants be credited with remuneration at the 
rate of Rs. 150 a year from the time of the 
death of the husband of the plaintiff. If the 
defendants have credited themselves with 
any sum in excess of Rs. 150 a year by way 
of remuneration, they must account for the 
difference. 

The point urged on behalf of the plaintiff 
against the decree of the District Judge 
raises the question whether the defendants 
are liable to pay interest on sums withdrawn 
by them from the partnership business. The 
learned District Judge has disallowed the 
claim for interest, and the learned Vakil for 
the defendants has sought to justify this 
view by reference to the case of Meymott y. 
Meymott (15). Hehas argued that, except 
where there has been fraudulent retention, 
as in Hutchson v. Smith (11), or an improper 
application, as in Evans v. Coventry (16), a 
partner aught not to be charged withintereston 
money of the firm in his hands, Webster v. 
Bray (12); Stevens v. Oook (17). It may be 
caneeded that this is a sound rule; but, in our 
opinion, it is of no assistance to the defend- 
ants. The ase for the plaintiff is—and her 
allegation has been accepted by the Courts 
below-—that the defendants have, from 
time to time, withdrawn large sums of money 
from the partnership business, and applied 
them to establish, other firms from which 
they have earned large profits. Under these 
circumstances, 16 is difficult to appreciate 
how the defendants can resist the claim for 
interest. If the money had been retained 


‘and laid out judioiously or appljed far the. 


legitimate expansion of the business of the 
firm, the plaintiff would have been entitled 
to the additional profit. This is clearly a 
case where some of the partners have, with- 

ie 31 How. 446; 32u. J. Oh. 218; 9 Jur. (N. s.) 
420 

(16) 8 DeG. and M. and G. 8$5; 26 L. J. Oh. 400; 3 
Jur. (N. 8.) 1225; 5 W, R. 430. 

(17) 8 Jur. (x. $.) 1416. 
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ont the assent of the other partners, wrongfully 
used in trade funds which were not their 
exclusive property. They are clearly lable 
to restore the property and to make the 
owner proper compensation. In our opinion, 
the plaintiff, under these circumstances, would 
be entitled at her option, either to take 
interest on the profits made by the use of 
the funds. Although she claimed the latter 
alternative in the original Court, she has 
not put forward any such claim before us; 
she has contented herself in this Court with 
a claim for interest. "This is clearly un- 
answerable [ Yates v. Fin" (18), Booth v. Parke 
(19), Docker v. Somes (20)]. When the ac- 
counts, therefore, come to be taken, not only 
must the defendants account forall sums 


over-drawn by them and applied for purposes 


unconnected with the firm, but also pay 
interest thereon at 12 per cent. per annum. 
from the date when the sums were over-drawn 
to the date of the final decree of the lower 
Court. 

The resultis that the appeal and the eross- 
objections must both be allowed in part; the 
decree of the District Judge will be varied 
and the accounts will be: taken in the manner 
explained in this judgment. Subject to the 
variations indicated, his decree will be 
affirmed. There will be no order as to the 
costs in this Court. 


Appeal and cross-objections allowed in part. 
(18) 13 Ch. D. 839; 28 W. R. 387; 49 L.J. Ch. 187. 
(19) Beaty 444. 

(20) 2 Myl. and K, 665; 3 L. J. Ch. 200. ` 
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PUNJAB CHIEF COURT. 

SgcoND Civi, APPEAL No. 920 or 1910. 
November 11, 1911. 
Present:— Mr. Justtoe Robertson. 
MUHAMMAD AND OTHERS— P LAINTIFFS— 
APPELLANTS 
versus 
Musammat BAKKO AND OTHERS—* 

M D&FENDANTS-— RESPONDENTS. 

Custom —Succession —Collaterals— Degree of relation- 
ship — Method. of calculation-—General rule—Mianwali 
Tahsil —Preswumnptian. 

The general rule in the Punjab for calculating the 
degree of relationship of collateraés is that the calcu- 
lation must be made froméhe deceased to the common 
ancestor of the clajmant, the deceased and the ances- 
tor being each counted as one. 

Ladhw v. Daulti, 126 P. R. 1890; Nur Muhammad v, 
Gulam Habib, 106 P. R. 1892; Karim Bakhsh v. 
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Jehandad Khan, 74 P. R. 1906; 187 P. L. R. 1906, 
followed, 

Mianwali Tahsil must be presumed to be governed 
by the general Punjab rule. The rule prevailing in 
the Bannu Tahsil, viz., that the calculation must be 
made from the collaterals claiming to the common an- 
cestor, each counting as one, cannot be applied to the 
Mianwali Tehsil, 

Second appeal from the order of the Divi- 
sional Judge, Attock Division, dated 16th 
June 1910, reversing that of the Munsif, Ist 
class, Mianwali, dated 12th January 1910, 
decreeing the plaintiff's claim. 

Mr. Nand Lal, for the Appellants, 

Mr. Nanak Ohand, for the Respondents. 

JUDGMENT.—The plaintiffs in this 
cass sue as reversioners of one Dauran Khan 
for possession of hia estate to which defend- 
ant, daughter of Dauran Khan, was also a 
claimant. It appears that Dauran Khan was 
not, as amatter of fact, the last male owner, 
but his son, KEan Beg, actually came into 
possession before his death. The lower 
Court has dismissed the claim on the ground 
that in Tahsil Mianwali daughters and sisters 
can only be excluded from inheritance of 
their fathersor brothers by collaterals not 
more remote than the sixth degree, and that 
the plaintiffs are not in fact related to tha 
last male owner, Khan Beg, within the 6th 
degree, 

This contention is practically accepted by 
both sides and I see no reason to doubt ita 
correctness. 

The sole question which is left for my 
decision is, how is the relationship of the 
collaterals of the deceased Khan Beg to be 
calculated? There can be no doubt that the 
general rule throughout the Punjab «or such 
calculation must be held to be that laid down 
in various judgments of this Court, inter alia 
Ladhu v. Daulti (1), Nur Muhammad v. Ghu- 
lam Habib (2), Karin Bakhsh v. Jehandad Khan 
(8). No doubt, itis possible that this rule is 
not quite universal as has been supposed, but 
thatit is general there can be little doubt, 
and the presumption in every case must be 
in faveur of it. [ff that rule be applied? 
which is that the calculation must be made 
from the deceased to the common ancestor o} 
the claimants, the degeased and the ancastor, 
being each counted as one, then the plaintiffs 
suit must fail; as this would show the colla- 

(1) 126 P. R.1890. ` : 


(2) 106 P, R. J 92. e 
(3) 74 P. R. 1900; 137 P. L. R. 1906. ,» 
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teralg as only related in the sevoeuth degree. 
The collaterals, however, claim that the 
proper method of calenlation in the Mianwali 
Tahsil is the sameas that laid down in the 
Riwaj-z-am of the Bannu Tahsil, z.e., the 
calculation must be made from the collaterals 
claiming to the common ancestor, each 
counting as one, and not from the deceased to 
the common ancestor. If that were so, the 
plaintiffs’ suit will succeed, as they will then 
be shown within the sixth degree. Plaintiffs 
rely mainly upon a Division Bench judg- 
ment of this Court, reported as Girdharit Ram 
v. Faizulla Khan (4). That, undoubtedly, 
lays down that, under the provisions of the 
Riwaj-t-am of the eBannu Tahsil, which 
they considered might be also applied to the 
Isa Khel Tahsi, the method of calculation 
put forward by the plaintiffs is correct. But 
this judgment deals witha special part of 
the country and lays down a rule on the 
strength of a special entry in the Riwaj- 
i-am of that tract. The question, therefore, 
is, are we to apply to Mianwalithe general 
rule obtaining throughout the Punjab or the 
rule found to obtain in {sa Khel and Bannu? 
The actual evidence that the rule is as laid 
down by the plaintiffs is not of any particular 
valae and may be neglected. After full 
consideration, I consider that Mianwali, being 
a Cis-Indus Tahsil, separated by the river 
Indus from the Tahsils of Isa Khel and Bannu 
and differing very materially from those 
Tahsils in character and population, must be 
presumed to be governed by the general rule 
of the Punjab. This presumption has not, to 
my mind, been rebutted and there is nothing 
in the Aiwaj-t-am of the Mianwali Tahsil 
to support the contention of the plaintiffs. I 
am, therefore, unable to see ary sufficient 
reason for accepting the appeal. It is 
accordingly rejected with costs. 
Appeal dismissed. 

(4) 48 P. R. 1908, 98 P. W. R.1908;166 P. L. R. 

1908. 
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PUNJAB CHIEF COURT. 

Saconp Crvi ApPzAn No. 92 or 1911. 
November 7, 1911. 
Present: —Mr. Justice Chevis, 
AMAR SINGH AND OTHERS— DEFENDANTE-— 
APPELLANTS 
verYSus 

HUSAINA AND OTHERS—PLAINTIFF3— 


RESPONDENTS. 

Punjab Pre-emption Act (TI of 1905), ss. 2 (2), 12— 
Occupancy rights under section 6 of the Tenancy dct 
—Sale to landlord by joint tenant—Right of other ten. 
ant to pre-empt—Lantlord’s right to defeat pre-emption 
—Remedy oy landlord in case of such sale to third per- 
son—Punjab Tenancy Act (XVI of 1887), ss. 6, 6, 63, 
56, 60. 

Where one of two joint occupancy tenants under 
section 6 of the Punjab Tenancy Act has sold his occu- 
paney rights to th» landlord, the other tenant is 
entitled to pre-empt. 

There is nothing in the Punjab Tenancy Aot or 
in the Pre- emption Act which gives a landlord any 
right of pre- -emption, or right to defeat a claim to 
pre-empt in the case ofa sale of a right of occu. 
pancy under any section other than section 5. 

Ghauhra v. Harbhaj, 16 P. R. 1905; 41 P. L. R. 1905, 
explained and distinguished. 

In the case of such a sale tothe landlord himself, 
he is estopped, by reason of being a party to the 
sale, from suing to avoid the sale "under section 60 
of the Tenancy’. Act, Ifthe sale is toa third person 
and the landlord has not given his previous consént 
in writing, he can sue to avoid the sale. 


Second appeal from the order of the 
Additional Divisional Judge, Amritsar, at 
Jullundur, dated the 18th August 1910, con- 
firming that of the Munsif, lst class, 
Amritsar, dated the 3lst January 1910, 
deordeing plaintiff's claim. 

Pandit Rambhaj Datta, for the A bellauts 

Chowdhuri Nabi Bakhsh, for the Respond- 
enta. 


JUDGMENT.—This is a pre-emption 
case in which one of two joint occupancy 
tenants has sold his oseupancy rights to 
the landlord and the other tenant sues to 
pre-ampt. The occupancy rights in question 
are rights under section 6 of the Tenancy 
Act. The first Court gave the plaintiff a 
decret, which the Divisional Judge upheld 
on appeal. The only question is whether 
such a sale is subject to pre-emption. 


For the landlord appellant it is urged 
that a landlord js given the first right of 
pre-emption even in eages of & sale of occu- 
paney rights held under sectign 5, and that 
the landlord's position should be even stronger 
in a case, where the occupancy tenure is held 
under section 6. 


Vol. XIII] 
LALJI PANDEY 9, BERHAMDEO PANDEY. 


In section 2 (2) of the Pre-emption Act, 
it is laid down that nothing in the Act shall 
_affect the provisions of section 53 of the 
Tenancy Act. Section 53 lays down that 
a tenant having a right of occapancy under 
section 5 must, if he wishes to alienate his 
occupancy rights, give notice to his landlord 
through the Revenue Officer, and that the 
landlord may then within one month buy the 
rights at a price to be fixed by that officer. 
This is, of course, a kind of pre-emption. In 
Ghauhra v. Harbhai (1), it is laid down, when 
dealing with the case ofasaleby a mukarraridar 
to the landlords, that the proprietors “have a 
statutory right of purchase under Chapter V 
of the Tenancy Act,” and so it is held that 
the co-sharer in the tenancy cannot pre- 
empt from the landlord. But the mukarrari- 
dar is a person whose status is higher than 
that of an occupancy tenant; so apparently 
it was considered thatin such a case the 
landlord was entitled to the full benefits of 
section 53. And the ruling was one under 
the old Jaw, 7.e., the Punjab Laws Act. But 
we have in the present case nothing to do 
with section 53 of the Tenancy Act, as the 
occupancy rights in question are not rights 
held under section 5. It is sections 56 and 
60, if any, which can benefit the landlord in 
the present case. 
a right of occupancy under any section other 
than section 5 shall not be transferred by 
private contract without the previous con- 
seat in writing of the landlord. (I omit the 
other words of the section, as there is no 
question here of attachment or sale in exe- 
cution of a decree or order of Court; what 
has occurred has been a transfer by private 
contract.) Section 60 lays down that any 
transfer in contravention of the foregoing 
provisions shall be voidgble at the instance 
of the landlord. But thisis not a case of 
& landlord seeking to avoid the transfer; on 
the contrary, the landlord seeks ta maintain 
the transfer, which is in his favour, and to 
defend it against a pre-emptor. So I fail 
to see how sections 56 and 60 can help the 
landlord in this case. The plaintiff is clearly 
entitled to preempt, according to the pro- 
visions of section 12 of the Pre-emption Aot, 
aud, granting, for the purposes of argument, 
that section 2,(2) of the Preemption Aot, 
combined with section 53 of the Tenancy 
Act, debars any one from pre-empting from 


(1) 16 P. R, 1905; 41 P. L. R. 1905. 


Section 56 lays down that 
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a landlord in the case of a sale by a tenant 
holding under section 5 of the Tenancy Act 
in favour of the landlord, still I am quite 
unable to find any thing, either in the 
Tenancy Act or in the Pre-emption Act, 
which gives a landlord any right of pre. 
emption or right to defeat a claim to pre- 
empt in the case of a sale of a right of 
occupancy under any section other than 
section 5. Whatthe landlord can do is, to 
withhold his consent to the transfer in the 
first place, but if the transfer once takes 
place, then the landlord’s position seems to 
me to be as follows. If the sale is in favour 
of a third person and the landlord has not 
consented, he can sue to avoid the sale under 
the provisions of section 60. But if the 
landlord has given his previous consent in 
writing, or if he is estopped by reason of 
being himself a party to the sale, then he 
cannot avail himself of the provisions of 
section 60, and the sale remains an ao- 
complished fact, not liable to attack by the 
landlord under the provisions of section 60 
of the Tenancy Act but subject to the per- 
emptory claim of any body who can prove 
his claim to pre-empt under the provisions 
of the Pre-emption Act, 

I uphold the decision of the lower Courts, 
and dismiss this appeal with costs. 

Appeal dismissed, 





CALCUTTA HIGH COURT. 
Civi R&rERENOE No. 2 or 1911. 
June 26, 1911. 
Present; —Mr. Justice Mookerjee.and 
Mr. Justice Carndnff, 
LALJI PANDEY-—PrArINTIFF — PETITIONER 
versus 

BERHAMDEO PANDEY —DzFENDANT— 


Oprosita Parry. 

Landlord and tenant —Damages —Rent —True test— 
Wilful omission by defendant to cultivate land | accord« 
ing to agreemeni—Swuit for compensation whether suit 
for rent — Money value oy crops —&mall Cause Court— 
Jurisdigtion, " ka 

Whether a suit is one for damages or for rent 
must depend upon the nature of the claim pub 
forward. If what the plaiutilfa claim is the money ” 
value of the crops to be delivered by the tenants to 
the landlords on account of ase and occupation of 
tho land held by them, its truo nature is ront. 

Panchu Chakar v. Nagendra Nath Pal Chowdhury, 
8 Ind. Oas. 96;*12 0. L. J. 499, Blied upon. 

Where the allégations in the plaint are that the 
defendants agreed to cultivate the land bat they 
wilfully omitted to raise any orops and’ that conse. 
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quently the plaintiffs were deprived of their share 
of the crops: 

Held, that the share of the crops which the de- 
fendants are alleged to have undertaken to deliver 
to the plaintiff was rent, and the suil was nob 
triable by a Small Cause Court. 


Reference by the District Judge of Mo- 
zafferpore, dated May Ist, 1911, in Suit No. 13 
of the Court of the first Munsif of that place, 

Baba Hira Lal Ohakravarti, for the Peti- 
tioner. 

Mr. M..M. Mustafa Khan, as Amicus Ourte. 

JUDGMENT.-—This is a reference 
under rule 7 of Order XLVI of the Code of 
1908 by the District Judge of Mozafferpore 
and raises questions of considerable nicety and 
importance. It appears that on the 30th 
January 1911, Lalji Pandey and others, aa 
plaintiffs, instituted a suitin the Court of 
the Small Cause Court Judge of Mozafferpore 
against the defendants, Burhamdeo Pandey 
and others, for recovery of what was described 
as damages for use and occupation of certain 
land. Thesubstance of the case for the plaint- 
iffs was that they were the superior landlords 
of the disputed land; that the defendants were 
in occupation and were bound to cultivate 
the lands; that they had omitted wilfully to 
raise any crops, and that consequently during 
the years 1315 to 1318, the plaintiffs were de- 
prived of their share of the crops. The plaint- 
iffs, therefore, sought to recover Rs. 29.10.3 
as the money value of what would have been 
their share of the produce which might have 
been grown in the land. The defendants entered 
appearance and on their objection on the 22nd 
March 1911, the Small Cause Court Judge held 
that the suit was not triable as a Small Cause 
Court suit: he, therefore, returned the plaint 
to the plaintiffs for presentation to the proper 
Court. The plaintiffs thereupon applied to 
the District Judge for revision of this order 
on the ground that the nafure of the suit had 
been misunderstood by tho Small Cause Court 
Judge and thatit was, as a matter of law, 
cognizable by that Court. The learned Judge 
has mide a reference to this Court, and has 
expressed an opinion that upon the decision 
in Kunjo Behari Singh v. Madhab Ohundra 
‘Ghose (1) and Kali Krishna Tagore v. Izzatun- 
nissa Khatun (2), the view" taken by the Small 
Cause Court Judge would not be supported. 

At the hearing of the reference the autho- 
rities on the subject have been olgarly analys- 


(1) 23 C. 884. 
(2) 24 C, 537, 
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ed and placed before us with great care by the 
learned Vakil for the-plaintiff, while the case 
for the defendants (who have not entered 
appearance) has been presented by Moulvi 
Mahammad Mustafa Khan, who at the request 
of the Court undertook to argue the case as 
amicus curis&, and we are indebted to him for 
the very full and able argument that he 
has addressed to us. 

The question for decision is, whether the 
suit is excluded from the cognizance of the 
Small Cause Court by reason of Article 8 of 
the Second Schedule of the Provincial Small 
Cause Courts Act of 1887. That Article pro- 
vides that a Small Cause Court shall not take 
cognizance of a suit for recovery of rent other 
than house rent. On behalf of the plaintiff 
it has been contended that the suit is for 
the recovery of damages and is. consequently 
cognisable in a Court of Small Causes; on be- 
half of the defendants, the contrary view has 
been presented that if the plaintiffs are entitled 
to recover any sum, that sum is in the nature 
of rent, and a claim in respect ‘thereof must 
be enforced in the ordinary Civil Court. 

In a case of this description the essential 
point to be ascertained is the status of the 
defendants. If the defendants are servants or 
labourers employed by the plaintiffs, the suit 
must be treated as one for damages. On the 
other hand,*if the defendants are tenants; it 
is conceivable that the claim may be one for 
rent. This fundamental distinction was point- 
ed out by this Court in Sreenath Dutt v. Dwary 
Dhallie (3). (Sutherland References from 
the Mofussil Small Cause Courts, p. 113.) In 
that case, it was ruled that where the cultivator 
is a mere servant of the landlord, a suit for 
damages will lie against him in a Small Cause 
Court; but if the cultivator is a tenant to 
whom the landlord hae sub-let the land, a salib 
for non-fulfilment of the contract by the tenant 
will lie under the Rent Act. This principle 
appears to have been recognised in the case 
of Kadg Mandal v. Ahadalé Molla (4), and if 
the distinction is borne in mind ib is not diff. 
cult to reconcile the cases mentioned in Shoma 
Metha v. Raiant Biswas (5). In this case ib 
was pointed out that a suit* for produce 
rent or its money galue is a suit for rent under 
the Bengal Tenancy Act şad not a suit for 
damages for breach of contract «nd is, theres 

(3) 2 W. R. S. O. C. Ref. 2 


(4) 6 Ind. Cas. 594; 14 C. W. N. 629. 
(5) 10. W, N, 55. 
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fore, not cognizable by a Small Cause Court. 


€ 


The learned Judges observed that this view 
was in accord with that taken by a Fall Bench 
of the Allahabad High Court in the case of 
Tajuddin Khan v. Ram Parshad Bhagat(6) and 
that the previous decisions of this Courtin the 
cases of Lachman Prosad v. Halas Mahtoon('7); 
Mullick Amanutali v. Ukloo Pasee (8); Mohunt 
Jumna Doss v. Gowsee Meah (9) did not mili- 
tate against this view. We, therefore, start 
with the position that the status of the de- 
fendants bas first to be determined, because if 
they are not tenants, the claim agaiüst them 
cannot possibly be for rent, although it does 
not follow that if they are tenants, the claim 
must necessarily be for rent. 

In the case before us the plaint, taken 
as 2 whole, indicates, we think, that the 
plaintiffs have treated the defendants 
as tenants. No doubt, they stated that 


Ahey called upon the defendants to quit the 


land when they found that they omitted to 
cultivate 16 in due course and that the defend- 
ants neither quitted the land nor brought 
it under cultivation. But it is to be ob- 
served thatthe claim has been laid in respect 
of the crops for four years and it has further 
been restricted to the one-half share of the 
whole produce which is explicitly described 
as the malik’s share. These circumstances 
indicate that the plaintiffs have treated the 
defendants as tenants. if their case was 
that the tenancy had been terminated, the 


guit ought to have been brought for recovery 


of the value of the entire erop on the foot- 
ing that the defendants were trespassers in 
occupation, and in that event the claim for 
any period in excess of three years would 
at once have been met by-the plea of limita- 
tion. If, then, the defendants are tenants, 
the question arises whethem the suit is one 


` for rent. 


It has been suggested by the learned Vakil 
for the plaintiffs that the suit is one for 
damages for use and occupation. In our 
opinion, that view cannot be supported, ‘A 
suit for damages for use and occupation can 
be maintained against a tenant who has occu- 
pied the premise» by the permission or 
sufferance of the landlord, though the terms 
of the tenancy have nog been settled with 


(6) 1 A. 217. 
(7) 11 W. R. 151; 2 B, L. R. 27 App. 
(8) 25 W. R. 140. 
(9) 21 W. R. 124. 


INDIAN -OASES, ol 


precision. [Rochester v. Pierce (10); Konat 
Lall v. Nitai Ohand (11)]. In theso circum- 
atances, the law implies a contract or pro- 
mise by the tenant to pay to the landlord a 
reasonable sum for such use and occupation. 
[Hellier v. Silcox (19) and Ohurchward 
v. Ford (13)]. In the case before us, if 
the allegations of the plaintiffs are accepted 
the terms of the tenancy have been settled 
with perfect accuracy. Their allegations are 
that the tenants agreed to cultivate the land 
and to pay them a half share of the produce 
that might be raised by due diligence. Con- 
sequently, although in the event of the failure 
of the tenant to deliver one-half share of the 
produce, the Court may be called upon to 


investigate the quantity and the money value 


of the crops, thore is no uncertainty as to the 
terms of the contract between the parties. 
It follows, therefore, that the suit cannot be 
treated as one for damages for use and occu- 
pation. This clears the way for determination 
of the question, whether the suit is one for 
rent. Now, the definition of ‘rent’ as given 
in section 3 clause (5) of the Bengal Tenancy 
Act is, whatever is lawfully payable or de- 
liverable in money or kind by & tenant to 
his laudlord on account of the use aud occu- 
pation of the land held by the tenant. It is 
olear, therefore, that 6he share of the crops 
which the defendants are alleged to have 
undertaken to deliver to the plaintif was 
rent. They have failed to deliver the crops, 
and the plaintiffs seek to recover the money 
value thereof. Is the nature of the relief 
which the plaintiffs seek altered by the failure 
of the defendants to perform their part of the 
contract? In our opinion, the answer ought 
to be in the negative. The learned Vakil for 
the plaintiffs did not dispute that if the de. 
fendants had grown the crops in due course 
and had appropriated “theme for their own 
purposes, a suit by the landlords to recover 
the value of their share of the crops could be 
treated only as a suit for rent. But he urges 
that the mpatter i is different when the defend- 
ants fail to raise the crops. We are unable 
to accept the suggested distinction as well 
founded on principle. The position of the 
landlord is precisely the same whether the 


failure of the tenants to deliver the crops is 
(10) (1808) 1 Campbell 466. 
(11) 7 Ind. Cas, 492; 12 C. L. J. 61%, 
(12) 19 L. J. Q. B.595; 14 Jur, 573. 
(13) 2 H. and N. 446; 115 R. E. 631; 26 Led. Ex, 
354; 6 W. R. 8931. 
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due to the fact that they have misappropriat. 
ed the crops themselves or have failed by 
reason of want of diligence to raise them at 
all In either event, the landlords are en- 
titled to be indemnified and the money which 
they recover from the tenants represents the 
compensation paid by the tenants to them on 
account of the use and occupation of the land 
held; that is, itis rent. It is not necessary 
for us to hold that whenever the tenant fails 
to raise the crops contrary to the terms of 
his contract, the sole remedy of the landlord 
is to recover the value of the crops. The land- 
lord may, sometimes, have an additional re- 
medy. For instance, if by reason of the failure 
of the tenant to cultivate the land, the land 
itself is deteriorated in value, or if it relapses 
into jungle, the landlord may well be entitled 
to claim damages and such damages may, in 
the contingency mentioned, very well repre- 
sent the cost of reclamation. The answer to 
the question, therefore, whether the snit is 
one for damages or for rent must depend upon 
the nature of the claim put forward. If what 
the plaintiffs claim, is the money value of the 
crops to be delivered by the tenants to the 
landlords on account of use and occupation of 
the land held by them,its trua nature, in 
our opinion, is rent. This view isin accord 
with that taken by this Court in the case of 
Panchu  Ohakar v. | Nogendra Nath Pal 
(14), in which it was ruled that the money 
value of services not performed by the tenant 
is in the nature of rent and a claim in respect 
thereof ean be enforced only in the ordinary 
Civil Courts. The learned Vakil for the plaint- 
iffs has placed much reliance upon the case 
of Vira Pillai v. Rangasamt Pillai (15). 
That case, however, is of no assistance to 
him. There the defendant had ceased to be 
a tenant and the suit brought against him 
was for damagesefor use and occupation of the 
land held by him asa trespasser. A suit 
of that description is obviously cognizable 
in a Court of Small Causes and a similar 
principle appears to have been acgepted in 


Bhoobun Mohun v. QUhander Nath (16), 
In. the case before us, as we have 
already explained, the tenancy has not 


yet been terminated. The defendants are 

still tenants in occupation and consequently 

the sum claimed by the plainjiffs, if recover- 
(14) 8 Ind, Cas. Pb; 12 C. L. J480.. 


(15) 22 M. 149. 
(16) 17 W. R. 69. 
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able at all, is recoverable only as rent and 
not as damages for use and occupation. 

The answer, therefore,; which we give to 
the reference is that the view taken by the 
Small Cause Court Judge is correct and the 
plaint has been rightly returned for presenta- 
tion to the proper Court. 

Order accordingly. 


PUNJAB CHIEF COURT.: 
Seconp O1vin Appean No. 229 or 1910. 
June. 28, 1911. 
Present: —Mr. Justice Rattigan and 
My. Justice Chevis. 
MUHAMMAD BADAR KHAN AND OTHERS 
—PzüAINTIFFS— APPELLANTS 
versus —— 


CHIRAGH SHAH —DzErFENDANT— 


RESPONDENT. 4 

Landlord and tenant—Sanjidar, position of — Denia 
of owner's right by sanjidar—--Repudialion —Acquies- 
cence by landlord—Swit by landlord for ejectment as 
irespasser—San]idar resiling from ^ vepudiation— 
Inability to eviction—Grant of muah rights by Govern- 
ment—Hffect on landlord’s suit. 

A sanjidar is a person who performs certain 
services in connection with takyas and in considera- 
tion thereof is given certain land to hold as a 
tenant under the owners. 

Although a tenant cannot, by any unilateral act 
on his part, determine a tenancy that subsists, 
between him and his landlord, yet if the landlord 
acquiesces in the tenant’s repudiation of that rela- 
tionship, the landlord is entitled to evict the former 
tenant asa mere trespasser and to apply to the 
Civil Court for his eviction as such. 

Sutyabhama Dassee v. Krishna Ohunder, 6 O. 55; 6 
C. L. R. 370; Ishun Chunder v. Shamachurn Dutt, 10 
O. 41; 12 C. L, R. 414; Khushal Singh v. Arjan Singh, 
41 P. R. 1894; Tulsi Ram v. Jhandu, 186 P. R. 1888, 
relied upon. 

It is not open to the Court to hold that a con-. 
tractual relationship which is disowned by both 
parties, still subsists gs between them, at all events, 
so far as those parties concerned, 

A sanjrdar under the plaintifs was granted certain 
muaf rights by Government. In a suit in 1907, 
the sanjidar filed a written statement, in which he 
repudiated the relationship of landlord and tenant 
witch plaintiffs alleged to subsist between them and 
him, and asserted that he himself was thè full 
proprietor of the property held by him. The 
plaintiffs accepted this repudiation of the relationship 
and sued to evict the sanjidar as a trespasser. The 
sanjidar gave up the position adopted by him in 
the former suitomd in the present suit admitted 
plaintiff's proprietary rigi&ts, claiming to be a sanjidar 
not liable to ejectment: e 

Held, (1) that the plaintiffs were entitled to eject 
defendant, The cause of, action accrued to the 
plaintiff upon the denial by defendant of their 
title as owners and his belated repentance could 


a 
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nob put an end to the right whioh acorned to the 
plaintiffs on that cause of action, 

(2) That the fact that the defendant was granted 
muaf rights by Governmeat did not debar the 
plaintiffs from suing for his eviction, because they 
were in nọ way concerned with what occurred bet- 
ween Government and the defendant. 


Second appeal from tho order of the Divi- 
sional Judge, Jullundur Division, dated the 
9th August 1909, confirming that of the Sub- 
Judge, 2nd class, Jullundur, dated the 16th 
March 1909, dismissing plaintiffs! claim. 

The Hon'ble Mr. Muhammad Skafi, for the 
Appellant. 

Mr. Lakhshmi Narain, for the Respondent. 

.JUDGMENT.—The fasts of the case 
are stated succinctly in the judgment of the 
learned Divisional Judge and more fully in 
that of the Sub-Judge. Plaintiffs are admit- 
tedly the owners of the property in suit, 
which comprises 2 fakyas and a certain area 
of land of which part is culturable and part 
used for purposes of a grave-yard. The 
defendant, Chiragh Shah, is the sor of 
one Chanan Shah and itis admitted that 
the latter was a sanjidar and held the pro- 
perty as such under the plaintiffs. Chanan 
Shah died in 1906 and there is some dia- 
pute as to whether Chiragh Shah succeeded 
his father as sanjidar. Mr. Shafi was not 
prepared to admit that Chiragh Shah was 
ever recognised as sanjidar by plaintiffs, but 
in view of the statements made by the lat- 
ter in the plaint, which they filed in their 
suit against Bava Ram Das and others (in- 
cluding defendant) in 1907, we have no 
hesitation in holding that plaintiffs recognised 
Chiragh Shah as sanjzdar on the death of 
his father and that they regarded him as 
such up to the date of their said suit in 
1907. It has not been clearly explained to 
us what the position of sfnjidar exactly is, but 
from what we can gather from the xüdterials 
on the record and the statements of Counsel 
before us, he is a person who performs cer- 
tain services in connection with the i&kyas 
antl in consideration therefor is given certain 
land to hold as a tenant under the owners. 
It is clear that up to the date of the suit 
in 1907 the defendant was regarded by the 
plaintiffs as their tenant and*as holding the 
land in suit upon t&s6 terms of rendering 
service aS a @onjdar. But in that suit 
defendant filed a written statement in which 
he repudiated the relationship of landlord and 
tenant which plaintiffs alleged to gubsiat 
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between them and him, and asserted that 
he himself was the full proprietor of the 
said property. Plaintiffs were naturally in- 
censed at the attitude thus taken up by 
defendant and decided to accept the latter's 
repudiation of the relationship therstofore 
subsisting between him and them and to 
treat him as a mere trespasser. They have 
accordingly brought this suit upon that basis 
and they now ask the Court to evict de- 
fendant on the ground that he is a trespas- 
ser. Defendant has thought fit in this case 
to give up the position which he adopted 
in the former suit, and he now admits plaiut- 
iffs’ proprietary rights and claims to be a 
sanjidar only, though not liable to ejectment, 
as he has acquired occupancy rights in the 
land. 

Mr. Shafi contends that the defendant's 
denial in 1907 of plaintiffs’ rights as owners 
gave the latter the right to determine the 
relationship of landlord and tenant and that 
when once the plaintiffs had accepted de- 
fendant’s repudiation of that relationship, 
the parties no longer occupied the position 
of landlord and tenant, plaintiffs thereafter 
being at liberty to treat the defendant as 
a mere trespasser, and to sue for his evic- 
tion in the Civil Oourts. The learned 
Counsel further argued that the mere fact 
that in this suit defendant had thought it ad- 
visable to repent of the position which he 
defiantly adopted in the former suit could 
not affect plaintiffs’ rights to claim his evic- 
tion as a trespasser. After careful consider. 
ation of the arguments of Mr. Shafi for the 
plaintiffs and of Mr. Lakhshmi Narain for 
the defendant, we are of opinion that there is 
forca in the former’s contention. Ib is true 
that a tenant cannot, by any unilateral act 
on his part, determine a tenancy that sub- 
sists between him and his landlord, but if 
the landlord &cquiesees in the tenants’ re. 
pudiation of that relationship he is, we think, 
entitled to treat “the former tenant as 
a mere trespasser and to apply to the 
Civil Court for his eviction as such. 
Sutyabhama Dassee v. Kreshna Ohandra (1); 
Ishan Chander v. Shamaeharan Dutt (2); 
Khushal Singh v. Arjan Singh (3); Pulsi Ram 
v. Jhandu (4), “In such a gase both parties 

(1) 6 0. 5%; 6 OL. R. 376. e 

(2) 10 C. 41; 12 O. L. R. 414. E 


(8) 41 P. R. 1894. 
(4) 186 P. R, 1868. 
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are at one in treating the former relationship 
as no longer in existence and it cannot be 
open to the Court to hold that a contractual 
relationship which is disowned by both par- 
ties, still subsists between them, at all 
events, so far as those parties themselves 
were concerned. Upon this view of the case, 
it is clear that plaintiffs, who were the 
admitted owners of the property must suc- 
ceed in the present suit as defendant is a 
mere trespasser with no rights. We cannot 
agree with the Divisional Judge that be- 
cause the defendant, as a sanjidar was grant- 
‘ed certain muafi rights by Government, 
plaintiffs are thereby debarred from suing 
for his eviction. Plaintiffs are in no way 
concerned with what has occurred between 
Government and defendant, and so Tar as 
affects them, the fact that defendant may 
hereafter be unable to perform duties in 
respect of which Government recognised him 
as a muofidar, is entirely irrelevant. 

Nor, again, can the fact that defendant 
has now seen the error of his ways aud is 
anxious to resile from the position taken 
up by him in 1807 deprive plaintiffs of their 
rights to ask for his eviction. Their cause 
of action accrued upon the denial by de- 
fendant of their title as owner and his sub- 
sequent belated repentance cannot determine 
the right which accrued to them upon that 
cause of action. The case might, perhaps, 
bave been different if defendant had by a 
bonu fide mistake been inadverteutly led 
to dispute plaintiffs title. But in 1907 
when he boldly asserted himself to be the 
owner ofethe property, he was fully aware 
of the falsity of his assertion, and he had 
no possible justification for taking up the 
position he did. We accordingly hold that 
plaintiffs are entitled to éreat defendant as a 
mere trespasser and to pray for bis evic- 
tion as such. We, therefore, accept the ap- 
peal and grant plaintiffs the decree prayed 
for with costs threughout., 
E i Appeal accedied. 
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ALLAHABAD HIGH OOURT. 
First Civit, APPrAL No. 58 or 1910. 
November 8, 1911. 

Present; —Mr. Justica Karamat Husain and 
Mr. Justice Chamier., 

Tala GANPAT RAI—DEFENDANT— 

ÁPPELLANT f 
VETSUS 
MUNNI LAL AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. ` 

Hindu Law— Joint family—Joint family business— 
Manager's power to contract debt—Presumption as to 
the debt being for benefit of family —Burden of proof 
~—Family necessity. 

There is no presumption that a debt contracted 
by the Manager ofa firm or family is contracted for 
the benefit of the firm or family, and a plaintiff 
who seeks to bind the other members of the joint 
family will have to prove that it was a debt con- 
tracted for their benefit, or with their consent, or 
that there was an urgent family necessity therefor. 

Sotru Padmonabh  Rangappa v. Narain Rao bin 
Vithal Rao, 18 B. 520; Sunkar Pershad v. Goury 
Pershad, 6 C. 321; Nagendra Chandra Dey v. Amar 
Chandra Kundu,7 O. W. N. 725; Krishna Ramaya 
Naik v. Vasudev Venkatesh Pai, 21 B. 808 at p. 815, 
followed. 

Sheo Prashad v. Sahib Lal, 20 C. 453, distinguished. 

First appeal from the decision of the 
Additional Judge of Agra, dated 24th Novem- 
ber 1909. 

The Hon'ble Mr. Mott Lal Nehru, Messrs. 
Mohan Lal Sandal and S. K. Dar, for the 
Appellant. e 

The Hon'ble Mr. Sunder Lal, and Dr. Satish 
Chandra Banerji, for the Respondents. 

JUDGMENT.—The following pedigree 
will show the relation of some of the parties 


to this case :— 
GORDHAN DAS. 





Ram Prasad, Khairati Lal, 


L ‘ Keshab Deo, 
Kashi Nath. 
[ 
Raghunath Das. Manohar Lal, 


The plaintiffs Manni Lal and Chhedi Lal 
instituted this suit against Ram Prasat, 
Raghunath Das, Manohar Lal, Keshab Deo, 
Kashi Nath, Ganpat Rai and Puran Chand 
on the following allegations :* Ram - Prasad, 
defendant No. le was the proprietor and 
Manager of firm styled Gordhan Vas-Ram 
Prasad at Agra. In order toecarry on the 
business of the said firm he borrowed from 
the plaintiffs Rs. 16,000 by hypothecating 
the family property known as the Putarig 


Vol. XIII] 


GANPAT RAI t£. MUNNI LAL. 


Mahal in the city of Agra under a registered 
bond dated the 25th of January 1908. Out 
of the amount of principal and interest due 
on the mortgage, Rs. 13,170 were paid by 
Babu Puran Ohand defendant No. 6, on the 
4th of September 1906. The balance 
amounting to Rs, 6,585 has not been paid 
by the defendants. Keshab Deo, after the 
execution of the mortgage-bond dated the 
25th of January 1903, in order to defraud the 
plaintiff and other creditors, sold a portion 
of the hypothecated property to Ganpat Rai 
by a deed dated the 14th of July 1905 
alleging himself tobe the adopted son of 
Khairati Lal. Keshab Deo and his re- 
presentative-in-interest Ganpat Rai are 
bound to pay the balance due on the mort- 
gage-bond inasmuch as the property of the 
family was mortgaged for the payment of 
debts contracted in the ordinary course of 
the business of the firm and for the benefit 
of Keshab Deo and his representative 
Ganpat Rai. The plaintiffs on the above 
allegations prayed for the recovery of the 
balance by sale of the property hypothecated. 
The pleas put forward by Ganpat Rai were 
to the effect that Keshab Deo was the 
adopted son of Khairati Lal; that the mort- 
gage-deed dated the 25th of January 1903 was 
a fraudulent transaction; that no copsideration 
passed for it; that the debts for the payment 
of which the mortgage-deed was executed 
were not contracted for any legal necessity nor 
were they of such a nature as to be binding on 
Keshab Deo or his representative, that Ram 
Prasad atthe time of the execution of the 
mortgage-deed was not the Manager of the 
firm, and that he had no authority to 
transfer the joint family property nor did he 
in that capacity execute the mortgage-deed 
in question. The Court below framed the 
following issues:—(1) whether Ram Prasad 


'. was the Manager and working agent of the 


firm Gordhan Das-Ram Parsad and whether 
he in the same capacity executed the miort- 
gagé-deed, dated the 25th of January 1903, 
and whether the said deed was executed for 
consideration; (2) whether Keshab Deo is 
an adopted son of Khairati Lal and how far he 
and his representative Ganpat® Rai are bound 
by the mortgage-dee@® in suit; (3) whether 
the plaintiffs :fre entitled tothe interest 
claimed. Is there any mistake in the 
calculation of the amount? (4) whether two- 
thirds of the house purchased by defendant 
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No. 6 are not liable for the plaintiffs! claim; 
(5) to what reliefs are the plaintiffs entitled. 
The Court found as a fact that Ram 
Prasad was the Manager and working agent 
of the firm Gordhan Das-Ram Prasad; that 
he executed the mortgage-deed in his capacity 
of a managing member of the firm; that 
the deed was executed for consideration; that 
Keshab Deo was the adopted son of Khairati 
Lal; that there was no sufficient evidence of 
the fact that the debts for the payment of 
which the mortgage deed was executed were 
gambling debts, and that Ganpat Rai, the 
representative of Keshab Deo, was bound 
by the mortgage in suit, On these findings 
the Court below decreed the plaintiffs’ suit. 
Lala Ganpat Rai, the vendee under the deed of 
14th July 1905, has appealed and the plaintiffs 
have filed objections. The substance of the 
pleas taken in the memorandum of appeal is 
that the mortgage-deed was executed withont 
consideration; that it was a fraudulent transac- 


‘tion; that Ram Prasad was not competent to 


borrow the money; that he was not the 
Manager of the firm at the time of the exe- 
cution of the mortgage-deed; that the mort. 
gage-deed was nob executed for the benefit 
of the firm or for legal necessity or for the 
benefit of Keshab Dao or with his consent, 
and that the share of Keshab Deo now in 
the possession of the appellant as a bona 
fide purchaser was not liable for the pay- 
ment ofthe debt contracted by Ram Prasad. 
The substance of the objections taken by 
the plaintiffs is that the adoption of Keshab 
Deo is not proved nor is it proved thas 
Khairati Lal authorized his wife to adopt 
a son. For the reasons stated by the learned 
Additional Judge in his judgment, we agrea 
with him bhab Ram Prasad was the Manager 


of the firm styled GofdhaneDas-Ram Prasad; 


that the mortgage-deed dated the 25th of 
January 1903 is not a fraudulent transaction, 
and that it was executed for consideration, The 
only points which remain for determination e 
are the following: Is Keshab Deo the adopted 
son of Khairati Lal? Are the debts for the 
payment of which the family property in 
question was morigagdd gambling debte? Ig 
the share of Keshab Deo which was purchas- 
ed by the appellant Ganpat Rai Hable for 
the payment % the mortgage- debt? The 
finding of the Court below *on the question 
of adoption is that Keshab Deo is the adopted 
son of Khairati Lal. The most important 
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piece of documentary evidence on that point 
is a copy of the arbitration agreement dated 
the 10th of July 1903 paper No. 46 (o) 
which is to be found in the paper book of 
First Appeal No, 302 of 1905. The opening 
words of that agreement are as follows: — We, 
Ram Prasad, son of Gordhan Das, the first 
party and Keshab Deo, adopted son of Khairati 
Lal, the second party, caste Bania Agarwal, 
residents of Belanugunj, Agra, declare as 
follows:— A reference to this agreement 
is to be found in the judgment of the High 
Court dated the 18th of February 1908 in 
First Appeal No. 35 of 1906. The learned 
Judge of this Court jin that judgment says 

‘The suit was instituted on the 2nd of May 
1904. Before its institution differences 
appear to have arisen between the members 
of the family as regards their interests in 
the ancestral property of Gordhan Das for 
we find that on the 10th of July 1903 Ram 
Prasad the head of the family and Keshab 
Deo, who claims here to be the adopted son 
of Khairati Lal, agreed to refer to arbitration 
all matters in difference relating to the move- 
abla and immoveable property of the family. 
In that document Keshab Deois desoribed 
as the adopted son of Khairati Lal and in it 
is & recital that the parties to the agreement 
dealt in merchandise and hundzs, ina shop 
called Lalji Mal-Gordhan Das at Kumer in 
the Bharatpur State, and another shop at 
Bharatpur Khas and another at Belangunj 
in Agra, and that they were equal partners 
in these shops," Keshab Deo in his state- 
ment dated the 26th of February 1909 in 
respect” of the arbitration agreement already 
referred to says as follows:—° I had a dispute 
with Ram Prasad. Then we executed an 
agreement for arbitration. I do not know 
where that agreement is? The witness looked 
at the copy of agreement filed with the 
record of the said ease paper No. 46 (o) and 
stated:—An agreement was executed but I 
do not remembér now the terms thereof. 
Shankar Lal, Chhote Lal and Khub' Chand 
were the arbitrators. Twoagreements for 
arbitration were executed but only one was 
registered. The agreement which was re- 
gistered was executed before the snit was 
instituted. The other was filed in the suit. 
This statement’ of Keshab ,Deo is, in our 
opinion, sufficient*lo prove the agreement and 
the recite#l in the agreement that he was the 
adopted son of Khairati Lal ab a time when 
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there was no collusion batween the parties 
is, in our opinion, a very strong piece of evi- 
dence in favour of the adoption of Keshab 
Deo by Khairati Lal. The mere fact that 
the mortgage-deed which is the basis of the 
suit, is of a prior date is, in our opinion, no 
sufficient reason for disregarding the recital 
in the above-mentioned document. In addi- 
tion to that piece of evidence we have the 
eutries in the accounts for Sambat 1947 to 
be found on pages 16 and 23 R. of the 
paper book in F. A. No. 35 of 1906. The 
entry on page 16 is as follows:—Debited 
io the account relating to Tika (marking of 
forehead) ceremony of Chiranjin Keshab Deo. 
The entry on page 23 isin the following 
terms: A detail of the expenses relating to 
Tika (ceremony) aud adoption is given at 
page 102 of the cash book under date Magsar 
Badi 5th. The statement of Badri Prasad, 
a witness for Ganpat Rai, dated 23rd Marsh 
1909, proves, that the accounts from which 
the above entries have been extracted belong 
to the shop at Kamehar. He says: "My ; 
father who is dead was a Munzeb of Gordhan 
Das. He worked at the Kamehar shop. He 
used to make entries in the account books. 
lean recognize his handwriting.” The 
witness having seen the writing ia Hind: on 
page 102 9f the cash book marked red for 
Sambat 1945 to 1948 relating to the shop 

at Kamehar stated: — This is in my father's 
hang writing. My father was a Munzeb for 
19 years." That being the documentary 
evidence of the adoption of Keshab ‘Deo the 
oral evidence of Chhote Lal and Kanhaiya Lal 
which has been believed by the learned Ad- 
ditional Judge is, in our opinion, reliable re- 
gardiug the adoption of Keshab Deo as the 
son of Khairati Lal. Taking into consideration 
the facts that Ganpat Rai is an outsider to the 
family that the adoption took place about 
the year 1889 and that fora party in the 
position of Ganpat Rai it is difficult to 
produce any direct evidence relating, to 
the adoption of Keshab Deo by Khairati 
Lal especially when we find that Keshab 
Deo in the case before usis siding with 
Ram Prasad we find that Keshab Deo’s 
adoption is proved. Besides, the treabmen: 
by the member of the family of Gordhan 
Das extending over 20 years Praises a strong 
presumption in favour of the adoption of 
Keshab Deo as the sonof Khairati Lal. 
For the above reasons, we agree with the 


- 


date. 
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learned Judge of the Court below that Keshab 


Deo is the adopted son of Khairati Lal. 

The next question is as to the nature of the 
debt for the payment of which the family pro- 
perty in dispute was hypothecated. After a 
careful consideration of the evidence on the 
record we have come to the conclusion that 
the bulk of the debts for which the mortgage 
was made were gambling debts, The transac: 
tions were similar to what is called “betting 
on difference in England, č. e., betting on the 
price of a certain commodity or stock on a given 
The entries on pages 13 and 23 of the 
respondents’ book leave no doubt in our mind 
that they relate to badnz or gambling transac- 
tions. The entry on page 13 has been 
translated as follows:—Magh Sadi 13th on 
account of loss in buying and selling Bengal 
cotton Rs. 7,824-11-0, Chait Badi 12th on 
account of loss in buying and selling ginned 
Bharaunch cotton Rs. 4,651-3-0, An expert 
who was produced on behalf of the respond- 
ents read the original of the 2nd entry as 
follows: Chait Badi baras rut jim Bharaunch 
ke differes ki. The last word differs is 
undoubtedly a corruption of the word 
difference: In substance, it means that on 
account of the difference in the price of 
the ginned Bharaunch cotton (so much will 
be paid), Jeth Sudi 6th on account of loss 
in the transactions of purchase and sale re- 
lating tothe month of April. The original 
of this has been deciphered by the above- 
mentioned expert as follows:—Jeth Badi 
Ohhathrut Jehun April mahina ke differs ki, 
that on account of the difference in the price 
of cotton and wheat in the month of April. 
The entry on page 23 is tothe same effect 
except that the words lent bechni are to be 
found in the entries of Magh Badi 18th and 
Chait Badi 12th. The entries on pages 13 
and 23 relate to the same transactions. The 
learned Additional Judge is, however, of 
opinion that there is no sufficient evidence 
that the debt was a gambling debt. He re- 
marks as follows: “The next objectton is 
that these debts were gambling debts similar 
to those which I believe are called 
differences in England, that is, gambling or 
betting on the price of a certain commodity 
or stock on,a given day. T my mind, there 
is no sufficient evfüence of this. It is 
said that the t8stimony of Goddar Mal and 
the condition of the firm’s books and also 
of the books of the Bombay firm Khatri 
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Das-Lachhman Narain to whom the debts 
are alleged to have been due show this. I 
may remark, however, that if this point was 
intended to be seriously pressed it seems 
curious that no question was addressed in 
cross-examination to Manni Ram the firm's 
Munieb who was examined on commission 
about the matter.” A reference to bhe record 
very clearly shows that interrogatories deal- 
ing with the nature of the debts were sent 
to Bombay at rather ə later date and the 
case was taken up by the Court below for 
argument before the answers to those 
interrogatories came back. The learned Vakil 
for the defendant finding that it was for the 
plaintiffs to prove that the nature of the debt 
was such that it was Winding upon Keshab 
Deo and his representatives and also finding 
that the evidence adduced on behalf of the 
plaintiffs fell short of proving that thought it 
was unnecessary to apply foran adjournment 
in order to get answers to those interro- 
gatories. We find also that when one of the 
plaintiffs Muuni Lal was examined several 
questions were asked in cross-examination by 
the Pleader for Ganpat Rai in respect of the 
so-called badn? transactions. Manni Lal in 
his cross-examination says: I lent the money 
to Ram Prasad alone and had the house 
hypothecated by him. During the life-time 
of Gordhan Das this firm dealt as commission 
agents for the sale of cotton grain hundis 
and parchas and made time bargains. I do 
not know when Gordhan Das died.” further 
on he states: There is an agreement as 
regards silver: The rate is Rs. 63. Profits 
and losses are taken into account on the due 
date. Bam Prasad used not to ester into 
badni contracts. His Gumashía used to do 
so. Ido not know if these losses were 
sustained on account of badni (time 
bargains)". This statement very distinctly 
shows that the Pleader for Ganpat Rai 
did ask questions relating to badnz transac- 
tions. We, therefore, disagreeing with the 
learned Judge of the Couwb below hold that 
the débis for the payment of which thé 
mortgage-deed of 25th January 1903, was 
executed by Ram Prasad were gembling 
debts. That being so, they cannot be re- 
garded’ as the debts confracted by Ram 
Prasad in his capacity of a Manager of the 
frm in the ‘course of the*ordinary business 
of the firm, ahd if the statement of Munni 
Lal that he lent the money to Ram Prasad 
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alone be taken into account it becomes 
evident that Ram Prasad was not raising 
funds for the ordinary business of the firm. 
There is no evidence to show that there was 
any urgent necessity for raising that money 
by the mortgage of the family oronerty, 
nor is there any evidence that Keshab Deo 
was in any way benefited by that loan or 
that it was raised with his consent. In 
these circumstances, ib is necessary to see 
what is the law applicable to the facts of 
the case. In Sotru Padmanabh Rangappa v. 
Narayan Rao bin Vithal Rao (1) itis laid down 
that there is no presumption that a loan con- 
tracted by a Manager of a joint Hindu family 
has been contracted for the family purpose. 
In Sunkur Pershad v. Goury Pershad (2) it is 
laid down: “The condition of a Hindu 
family is prima facie joint and, therefore, pro- 
perty held by the managing member of a 
Hindu family is prima facie joint; but as 
there is nothiug to prevent an individual 
managing member from contracting debts 
on his own account there is no presumption 
that a debt contracted by him is joint.” In 
Nagendra Ohandra Dey v. Amar Chandra Kundu 
(3) it was held that in order to make the 
brother of the Manager liable i$ was necessary 
to find (1) whether the: trading business 
wasa joint family business, (2) whether 
the note given was for the purposes. of 
the trading business of the family and 
(3) whether the amount covered by the 
note was appropriated to the purposes of 
such trading business. In Krishna Ramaya 
"Naik v. Vasudev Venkatesh Pai (4) it is laid 
down that there is no presumption that money 
borrowed by a Manager was borrowed for 
family purposes. The above cases are 
authority for the proposition that there is no 
presumption that a debt contracted by the 
Manager of the firm or family is contracted 
for the benefit of the firm or family and 
the plaintiff who seeks to bind the other 
members of the joint family will have to 
prove that it was & debt cqntracted for their 
benefit or with their ‘consent or that* there 
was an urgent family necessity therefor. 
Daring the course of his argument the 


learned Advocate for the respondents relied | 


(1) 18 B. 520, 

(2) 5 C. 321. ý ° 

(3) 7 0. W. N. 725. 6 M g 
(4) 21 B. 808 ab p. 818. 
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on Shes Pershad Singh v. Sahib Lal (5). But 
that case does not touch the points- whioh 
we have to determine. In that case the 
debt was incurred in the ordinary course 
of business and a decree was passed iu exe- 
cution of which the family property in dispute 
in that case was sold and the plaintiffs as 
members of a joint Hindu family sued fora 
declaration that their shares were not liable. 
The Calcutta High Court, with reference to 
the facts of the case, came to the conclusion 
that the plaintiffs were not entitled to the 
declaration they sought. As, in the case 
before us, the plaintiffs have failed to prove 
that there was any real necessity for the loan 
or that the loan in question was taken with 
the consent of Keshab Deo or that he in any 
way was benefited thereby and as there is 
evidence that the debts for the payment of 
which the family property was mortgaged 
were gambling debts we are of opinion 
that the share of Keshab Deo which was sold 
to Ganpat Rai is nob liable for the payment 
of those debts. 

The resalt is that we allow the appeal 
and seb aside the decree of the Court below 
in respect of the property which was sold 
by Keshab Deo to Ganpat Rai. The ob- 
jections taken by the respondents are also 
dismissed with costs. The appellant will 
have his costs including in this Court fees on 
the higher scale, 


Appeal allowed. 
(8) 20 O. 453. 


ALLAHABAD HIGH COURT. 
SgcoND Civi ÁPPRAGL No. 246 or 1911. ~ 
November 10, 1911. 
Present: ~Mr. Justice Karamat Husain and 
Mr. Justice Chamier., 
BALA PROSHAD —PrAINTIFF—ÁPPELLANT | 
versus 
PARTAB SINGH—Derenpant— ° 


RESPONDENT. 

Iimitation—Mortgage suit-—Sons o mortgagor not 
impleaded within limitation —Dismistal of suit even 
against the mortgagor. 

In a suit upon a m®rtgage the sons of the mort- 
gagor were net made parties @o the ee within limi- 
tation: 

Held, that the suit could not be disiaissel against 
the mortgagor because his sons had not been 
impleaded : in time, 


- 
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Second appeal from the decision of the 
Additional Judge of Aligarh, dated the 23rd 
day of December 1910. 

Mr. Gulzart Lal, for the Appellant. 

JUDGMENT.—This was a suit for sale 
upon a mortgage bond. The Court of first 
instance found that the defendant's sons 
should have been impleaded, and that as they 
were not impleaded within time, the suit 
must be dismissed. There was an.appeal to 
the lower Appellate Court which agreed 
with the first Court in dismissing the suit. 
The plaintiff comes here in second appeal. 
In our opinion the Courts below were wrong 
in the view they took. The sons of the defend- 


ant should have been made parties at the- 


instance of the Court and then the suit 
should have been tried against them as well 
as against their father. Even if the Courts 
below had come to the conclusion that the 
suit against the sons was barred by time, 
they could probably have given some sort of 
decree against the mortgagor alone if the 
claim against him was not barred by time. 
We, therefore, set aside the decrees of the 
Courts below and remand the case to the 
Court of first instance through the lower 
Appellate Court for re-admission and disposal 
according to law in the light of the obser- 
vations we have made. Costs will abide the 
event. . s 
i Oase remanded, 





MADRAS HIGH COURT. 

Seconp Civi, APPEAL No. 726 or 1910. 
November 7, 1911. 
Present:—Sir Ralph Benson, Judge, and Mr. 
Justice Sundara Aiyar.. 
SENGODA GOUWDEN —APPELLANT 

versus 
VARADAPPAN alias RASA GOUNDAN 


AND OTHERS— RESPONDENTS. 

Patta for trees given to one person and that for 
land to another person—Cancellation of patta for 
trees, effect of —Right of land pattadar to trees. 

Plaintiff held the patta for trees standing on suit 
land for over 20 years and defendants had ihe 
patta for the dand. Government having cancelled 
the trees patia two years before date of suit, 
defendants interfered with the enjoyment of the 
trees by the plaintifs In a suit by plaintiff for 
recovery of the trees: 

Held, (1) that in the absence of evidence as to 
resumption by Government and grant of trees to 
defendants, the effect of cancellation of the .trees 
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patta was not to vest the ownership of the trees 
in the defendants. 

(2) That plaintiff was entitled to rely on his 
possession for a preferential claim as against the 
defendants. 

Narayana Row v. Dharma Char, 26 M. 514 and 
Subdaraya Ghetti v. Aiyaswami Aiyar, 32 M. 86; 5 M, 
L. T. 80; 1 Ind. Cas. 749, referred to. 

A pattadar for trees has an interest, during the 
continuance of the patta, inthe trees itself and in 
all that is necessary for the growth of the trees, 
including the soil in which they grow. 

Reference under section 39 of the Madras Forest 
Act, 12 M. 208 and Thievu Pandithan v. Secretary of 
State for India, 21 M. 433, referred to. 


Second appeal against the decree of the 
District Court of Salem, in A. S. No. 
188 of 1909, presented against the decree of 
the District Munsif ef Namakal, in Original 
Suit No. 1192 of 1908. 


Mr. T. E. Vencatarama Sastri, for the Ape 
pellant. 

Mr. V. Visavanatha Sastri, for the Re- 
spondents. 


JUDGMENT.—In this case the plaintiff 
(appellant) held a patta for certain trees on 
land in certain survey fields and the defend- 
ants (respondents) held the patta for the 
land. The plaintiff had possession of the 
irees for more than 20 years prior to 1903. 
In that year the Revenue authorities cancelled 
the patta which they had given to the plaint- 
if. The defendants then interfered with 
the plaintiff's enjoyment of trees and de- 
prived him of their possession. The plaintiff, 
therefore, brought this suit to recover posses- 
sion of the trees and for mesne profits, 

The District Munsif gave him a decree but 
the District Judge reversed it on appeal and 
dismissed the suit. We think the decree of 
the District Munsif is right. 

The successive standing orders of the Board 
of Revenue, Madras, in regard to tree patitas 
are found at pages 5, 6 amd 7 of Maclean’s Edi- 
tion of 1878, and at pages 36 and 40 of the 
Government Editions of 1900 and 1907, res. 
pectively. 

The respectiverrights of parties in the pesi- 
tion of the plaintiff and defendants who, fcr the 
sake of brevity, are called tres patiadar and 
land pattadars respectively are discussed in the 
cases reported in’ Reference under section 
89 of Madras Forest Act(1) and Thtevu Pandi- 
than v. Secretary of State for India (2). It was 


| 
(1) 12* M. 203. ° 
(2) 21 M, 433. . 
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Sere held that the tree patíadar "has an in- 
. terest during the continuance of his patia 
in the tree itself and in all thatis necessary 
for the growth of the tree including the soil 
in which it grows.” 


"The District Judge held that the plaintiff's 
interest in the tree ceased to exist as soon as 
the patin was cancelled, and that he could 
-not rely on his possession, because it was 
not really adverse to the defendants but was 
. rather that of a licensee, and when the tree 
patta was cancelled the effect was to "com- 
plete the land paitadar’s natural and usual pro- 
prietary rights in his land by cancelling the 
limitation which the existence of the tree 
patta imposed on him.” 


We do not think that this view is correct. 
So far as appears in this case, the only effect 
. of the cancellation of this tree patia was 
that Government no longer made any demand 
. onthe patiadars for revenue in respect of 
the tree. It is not shown, or even contended, 
. that Government resumed possession of the 
trees, or made any grant of them to the de- 
fendants. The District Judge, no doubt, states 
that when both patéas were in existence the 
land patiadur was credited with whatever 
revenue was collected from the tree pattadar 
and that on the cancellation of the tree patta 
the whole revenue was payable by the land 
paitadar, But this cannot be taken to evidence 
a grant of the trees to the land patiadar, and 
the District Munsif points out that no revis- 
ed patta was issued to the latter enhancing 
the revenue payable by him. The Govern- 
ment is no party to the sait, and it is unneces- 
sary to consider so far, if at all, the position 
of the trée putiadar quoad the Government is 
affected by the cancellation of the tree patta. 
For all that appears, the rights of the tree 
pattadar may have been and probably were 
in existence befoge the land patia was 
granted, liven if it is assumed that Govern- 
ment by cancelling the tree paita could and 
did resume complete ownership of the trees, 
there was no grant of them to the defendants 
and there is no foundation for regarding the 
defendants as the owners of the trees. The 
plaintiff was in possession of the trees until 
dispossessed by the deferdant some two years 
prior tothe suit. The defendants having no 
title as Owners were mere trespassers, and the 
plaintiff was entitl&d to rely o "his posses- 
gion in & suit to eject them: Narazuno Row 
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v. Dharama Ohar (8) and Subbaraya Ohetti v. 
Atyaswamt Aiyer (4). 

On this ground we must set aside the decree 
of the District Judge and restore that of the 
District Munsif with costs in this and the 
lower Appellate Court. 


Appeal allowed. 
(3) 26 M. 614, 


(4) 32 M. 86; 5 M. L. T. 80; 1 Ind. Cas. 749. 





CALCUTTA HIGH COURT. 
Seconp Orvin Appzat No. 1528 or 1909. 
June 26, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
NANJI KOBR—Derenpant lat PARTY— 
APPELLANT 
versus 


UMATUL BATU L—Puaistirr— 


RESPONDENT. 

Interpleader suit—Sutt by tenant to determine who 
ts landlord-— Whether surt maintainable—Civil Proce- 
dure Code (Act V of 1908)), s. 88— Specific Relief 
Act (I of 1877), s. 42—Previousrent decree —Subsequent 
suit by tenant for declaration that previous plaintiff is 
not tenants landlord —Res judicata. 

The present defendant No. 1 sued the present 
plaiutiff for recovery of rent of the disputed pro- 
perty. The plaintiff resisted the claim on the 
ground that she held the land as tenant not under 
the then plaintiff but under the present defendant 
No. 2. The Court found that the present plaintiff 
held the land tinder the present defendant No. 1 
and a decree was made in favour of the latier. The 
plaintiff has now brought this suis for a declaration 
that she was the tenant under defendent No. 2 and 
not under the defendant No. 1: 

Held, that, as the suit was in the nature of an inter- 
pleader suit, it was not maintainable. 

Koylash Ohandra v. Goluk Ohunder, 2 C. W. N. 61 
and K. S. Bonnerjee v. Raj Chundra Dutt, 5 Ind. Cas. 
577; 87 O. 652; 14 C. W. N. 785 11 C. L, J. 577, 
followed. 


Held, further, that the suif was not maintainable 
under section 42 of the Sifecio Relief Act, as the 
defendant No. 1 was not interested to deny that the 
plaintiff was a tenant in respect of the disputed land; 
and as the plaintiff did not ask for an injunction 
to restrain defendant No. 1 from executing the 
decree ghe obtained, 

Held, also, that the present suit was barred by the 
rule of res judicata by the deoree in the previous suit, 
as it was not open tothe present plaintiff to seek 
for a declaration that she is nof the tenant of 
defendant No. 1. 


Appeal from thé decres of the Sab-Judge 
of Mozatfarpur, dated Jung Ist, 1909, reversing 


that of the Munsif of that place, dated De- 
cember 14th, 1908. 
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Babu Joy Gopal Ghosha, for the Appellant. 

Moulvi Shamsul Huda and Babu Tarakesh- 
war Pal Ohowdhury, for the Respondent. 

JUDGMENT.—This is an appeal on 
behalf of the first defendant in an action 
commenced by the plaintiff-respondent for 
declaration that she was the tenant of the 
disputed land, not under the appellant, but 
under the second defendant. It appears that 
in 1906 the first defendant sued the plaintiff 
for recovery of rent of the disputed property. 
The plaintiff resisted the claim on the ground 
that she held the land as tenant not under 
the plaintiff but under the second defendant 
in the present litigation, That defence 
failed on the merits, and the Court found 
that the relationship of landlord and tenant 
was proved to have existed between the 
parties to that suit, The result was that a 
decree for rent was made in favour of the 
present first defendant. On the dth October 
1907, the plaintiff commenced this action 
and she joined as parties defendants, the 
first defendant, the successful plaintiff in the 
previous litigation, and the second defendant 
. who was alleged by her to be -her landlord. 
There was also a third defendant added to 
the suit, nainely, the transferor of the first 
defendant. But we are not concerned with 
the third defendant at all because, so far as 
we can judge, no relief has been claimed as 
against him. The appellant defénded the 
suit on the ground that it was not maintain- 
able and that the question raised res judicata. 
The Court of first instance gave effect to this 
contention and dismissed the suit upon 
appeal; the learned Subordinate Judge has 
reversed that decision, 

The first defendant has now appealed to 
this Court and on her behalf, the decision of 
the Subordinate Judge has been assailed 
substantially on two grótnds, namely, first 
that the suit is in its essence an inter-pleader 
suit and is not maintainable, and secondly, 
that even if it be conceded that the suit as 
framed is maintainable the substantial gues- 
tiof in controversy between the parties is 
res judicata and cannot be re-investigated in 
the present litigation. In our opinion, these 
contentions are well cee and must 
prevail. 

In support of the frst "o it has 
been argued thik the plain object of the 
plaintiff is to have it established that not the 
first defendant but the second defendant is 
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her landlord in respect of the disputed land. 
In other words, the plaintiff has instituted 
this suit to have the controversy between theso 
two defendants finally determined. The suit, 
therefore, is clearly in the nature of an inter- 
pleader suif and consequently not maintain- 
able, in view of the decision of this Court in 
the cases of Koylash Ohanda Dutt v. Golak 
Ohunder Poddar (1) and K., S. Bonnerjee v. 
Hajchandra Dutt (2) See also Maclean 
on Interpleader, page 24, The learned Pleader 
for the respondent, however, has contended 
that the real object of the suit is to obtain a 
declaration that the first defendant is not the 
landlord of the plaintiff, and that vonsequently 
the suib is one for declaration within the 
meaning of section 42 of the Specific Relief 
Act. Weare not prepared to accept this 
contention as well founded. But, even if the 
suit be taken to have been instituted under 
section 42, itis fairly clear that it is open to 
two fatal objections. In the first place, we 
are not satisfied that a suit of this character 
is maintainable under section 42 of the 
Specific Relief Act. That section provides 
that any person entitled to any legal charac- 
ter or to any right as to any property, may 
institute a suit against any person denying or 
interested to deny, his title to such character 
or right, and the Court may, in its discretion, 
make therein a declaration that he is so en- 
titled and the plaintiff need not in sach suit 
ask for any further relief. Now, the legal 
character which the plaintiff claims in the 
present litigation is that of a tenant in 
respect of the disputed land. The first de- 
fendant is not interested to deny that she is 
such a tenant. In fact, the case of the dee 
fendant is that she is a tenant and has been 
rightly made liable for rent. Consequently, 
if the suit be treated as one under section 42 
it is clearly one not within the scope of the 
provisions of the law. In the second place, 
the suit, even if framed as one for a declara- 
tory decree, is barred under the proviso to 
section 42 which lays down ethat no Court 
shali make any such declaration where tho 
plaintiff, being able to seek further relief than 
a mere declaration of title, omits to do so. 
If the contention of the plaintiff is well 
founded she would be entitldd to an injunc- 
tion to restrain the first defendant from 
(1) 2 C. W.N. 51. . 


(2) 6 Ind. fas. 877; 14.0. W. N. 784; 37 C. 552; 11 
C. L. J. 577. . 


executing the 
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decree she has obtained. 
Consequently, a suit for a declaratory decree, 
pure and simple, would not be maintainable. 
The learned Vakil for the plaintiff-respond- 
ent, however, has farther contended that the 
suit cannot be treated as an interpleader 
suit, because his client does not profess to 
espouse the cause of the first defendant. 
She espouses the cause of the second defend- 
ant and is confident that the first defendant 
has improperly obtained a decree for rent 
against her. On this ground he urges that 
the plaint ought not to be treated as a plaint 
in an interpleader suit because the essence 
of a suit of that description is that the plaint- 
iff professes to be in the position of a stake- 
holder and merely Invites the Couré to deter- 
mine the controversy between the contesting 
defendants. We are of opinion that there 
is no substance in this contention. In order 
to determine the nature of the suit, we must 
examine its true scope and there can be no 
room for controversy that the real object of 
the plaintiff, which is manifest on the face of 
the plaint, is to have it determined as between 
the first and the second defendants that the 
one is not but the other is her landlord. We 
are of opinion that the suit as framed is not 
maintainable. 

The second objection taken by the learned 
Vakil for the appellant is that, even if the 
suit be treated as maintainable, the question 
in controversy is clearly barred by the doct- 
rine of res judicata. In support of this objec- 
tion reliance has been placed upon the cases 
of Ekabbar v. Hara Bewah (3); Hara Ohandra 
Bairagi v. Bipin Behary Das (4) and Panchu 
Mandal v. Ohandra Kant Saha (5). It has 
been contended, on the other hand, that the 
question is not res judicata, because the pre. 
vious suit was one for rent while the present 
litigation has been instetuted for the determi- 
nation of the question of title, and, therefore, 
in view of the decision of this Court in the 
cases of Natyanunda Barkar v. Ram Narain 


' Das (6): Sahadeb Dhali y. Ram Rudra Haldar 


(7) and Dwarka Nath Roy v. Ram Ohand 
Aich (8), there is no room for the application 
of the doctrine of res judicata. In our opi- 


(8) 8 Ind. Cas. 680; 13 O. L. J. 1; 16 C. W. N. 335. 
(4) 6 Ind. Cas. 860; 13 C. L, J. 38. 

(5) 12 Ind. Cas. 9; 14 C. L. J. 220. 

(6) 6 C. W.-N. 68. i 

(7) 10 0. W. N. 83. V 

(8) 26 Q, 428; 3 C. W. N. 266. 
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nion, this argament is obviously fallacious. 
In the suit for rent, the present plaintiff as 
defendant contended that the relationship of 
landlord and fenant had not existed between 
the parties. She farther alleged that she 
held the land as tenant of the present second 
defendant. This defence was investigated 
and overruled on the marits. Upon the 
evidence, the Court came to the conclusion 
that the then defendant was the tenant of 
the disputed land and held under the theu 
plaintiff. That was a decision upon a ques- 
tion directly and substantially in issue 
between the parties.. In fact, that was the 
only question which required determination in 
that case. The adjudication was by a Court of 
competent jurisdiction [Bidhumukhi v. Jiten- 
dra (9)]. Under these circumstances, it is diffi- 
eult to appreciate how upon pringiple it cau 
be seriously contended that this particular 
decision is not res judicata between the parties 
[ Kustswar v. Mohendra (10)]. In the present 
suit, the plaintiff does not allege that the 
relationship of landlord and tenant which 
was found to exist between the parties to that 
litigation has terminated since judgment was 
given in that case; consequently, it must be 
assumed that the relationship continues. It 
is clearly not open to the plaintiff to seek for 
a declaration that she is not the tenant of 
the first defendant. If she obtains such a 
declaration, its effect would be practically to 
nullify the decision given in the previous 
litigation. It may be conceded that there 
are expressions in the judgment of this Court 
in the ease of Nityanunda Sarkar v. Ram 
Narain Das (6) which may lend some 
apparent sapport to the contention of the 
respondent. But, as was fully explained by 
this Court in the case of Panchu Mandal 
v. Ohandra Kant Saha (5), the case of Nitya- 
nund Sarkar v. Ram Narain Dus (6) must be 
taken to have been decided upon its special 
facts and the learned Judges could not have 
laid down any general proposition of law 
inednsistenbt with the principle recognised. by 
their Lordships of the Judicial Committee in 
the case of Radha Madhub Holdar v. Monohur 
Mookerit (11). The case ofeSahadeb Dhali v. > 
Ram Rudra Haldar (7) was of an entirely 
different character, and there is nothing in 
the judgment of this Courj in that case 
(9) 10 C, L. J. 527; 4 Ind. Cas, 442, 


(10) 25 C. 136. 
(11) 15 C, 766; 16 T. A. 97. 
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party to his own Advocate, Pleader or Vakil. 
That payment is necessarily regulated by 
the agreement between the parties concerned. 
Section 28 deals with cases of this descrip. 
tion, namely, agreements by Pleaders with 
clients for payment for services rendered. 
That section provides that no agreement en- 
tered intoby any Pleader, Mukhtiar or Revenue 
Agent with any person retaining or employing 
him, respecting the amount and manner of 
payment for the whole or any part of any 
past or future services, fees, charges, or dis- 
bursementin respect of business done or to 
be done by such Pleader, Mukhizar or Revenue 
Agent shall be valid, unless, it is made in 
writing, signed by such person, and is within 
15 days from the day on which it is executed, 
filed in the District Court or in some Court 
in which some portion of the business in res- 
pect of which it has been executed, has been 
or ia to be done. It is obvious, therefore, 
that an agreement between a Pleader and his 
client respecting the amount and manner of 
payment for the whole or any part of ser- 
vices fees in respect of business done or to be 
done must be embodied in an instrument in 
writing signed by the client and filed within 
a specified period in a proper Court. Section 
29 then authorises the Court to modify or 
cancel such an agreement; that is, an agree- 
ment betweena Pleader and his client as 
mentioned in section 28. Section 30 provides 
that an agreoment of this description excludes 
further claims. Section 31 deals with Cases 
of negligence on the part of the Pleaders and 
need not be considered for our present pur- 
poses. Now, it cannot be disputed that section 
28 is, by the very generality of its language, 
comprehensive enough to include every agree- 
ment between a Pleader and his client for 
' the payment of fees for professional Services. 
It has been argued, however, that the scope 
of the section ought to be narrowed and that 
- it ought to be applied only to cases in which 
the agreement is for the payment of fees in 
excess of those prescribed under the rules 
framed ander section 27. Two objections, 
each of them inguperable, may obviously be 
taken tosuch a restricted interpretation. In 
the first place, thers is no gbod reason why 
we should construe thb words no agreement” 
in-section 28 a8 equivalent to the expression 
"no agreement for payment of fees in excess of 
those preseribed by the rules framed under 
section 27".' If we were to accede to the 
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contention of the first defendant, we would 
have toinsertin the statute words not to be 
found there. Inthe second place, whereas 
section 28 refers not merely to the payment 
of fees but also to the payment of charges or 
disbursements.in respect of business done, 
section 27 deals only with the fees payabie by 
a party to his adversary on account of fees 
due to Pleaders, Advocates or Vakils. Conse- 
quently, if section 28 is restricted to the case 
of fees in the light of the provisions contained 
in section 27, the same restrictions would 
have to be placed in the case of payments, 
charges or disbursements, although section 27 
does not deal with those matters at all. In 
our opinion, section 28 efabodies an extremely 
salutary rule and it would not be right for 
us to restrieb its scope and operation in the 
manner suggested by the learned Vakil for 
the first defendant. There is no question of 
hardship when the terms of the statute are 
perfectly plain. But we are not satisfied at 
all that even the most liberal interpretation 
and stringent application of section 28 would 
really cause any hardship to an honest pro- 
fessional man, A Pleader can always protect 
himself by a faithful adherence to the pro- 
visions of the law on the subject, which can- 
not cause him any inconvenience. We may 
add that section 27 deals only with the ques- 
tion of fees payable by a party to his adver- 
sary. Those fees have no relation to the 
fees actually paid by the adversary 
to bis own Pleader, Vakil or Attorney. 
lt is well known that the fees allowed in con- 
formity with the rules framed under section 
27 of the Legal Practitioners Act doenot by 
any means represent the fees which litigants 
have to pay to their own Pleaders, Vakils or 
Advocates. They are as a rule very much in 
excess of what has been described before us 
as “legal fees” but Sometimes they may be less. 

Unless the Pleader agrees with his client that 
he would accept whatever may be allowed 
by the Courtas against the adversary, the 
feo is a° matter of ‘agreement between the" 
Pleader and the client and irrespectiveof the 
fees allowed by the Court, the Pleader is 
entitled to claim the fees settled, provided he 
carries out the terms of section 28 of the 
Legal Practitioners Act. Under these circum- 
stances, in spite of the contrary view accepted 
by the learned Judges ofthe Madras and 
Allahabad High Courts, we are gnable to 
adopt the restricted interpretation suggested 
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by the learned Vakil for the first defendant. 

It has been finally suggested by the learned 
Vakil for the first defendant that some al- 
lowance might possibly be made to his client 
in the shape of reasonable fees for the services 
rendered. As was pointed out on a previous 
occasion, no such claim was put 
forward in the Court below, possibly on the 
assumption that a claim in respect of an 
unascertained sum could not have been urged 
by way of defenee to a suit for recovery of a 
specified amount. It is, therefore, not neces- 
sary for us to consider whether if such a 
claim had been put forward, the defendant 
would have been entitled to succeed. The 
cases of Raghunath v. Sriram (8), Razi- 
ud-din v. Karim Bakhsh (7), and -the deci- 
sions of the learned Jadges of the Madras 
High Court to which we have already refer- 
red, seem to support the view that, under such 
circumstances, a Pleader may be entitled to a 
for the services 
rendered. But it is worthy of note that the 
contrary view has been maintained by the 
learned Judges of the Punjab Chief Court. 
(Hazari. Lal v. Tilok Chand (10)]. 

It is worthy of note that the decision of 
this Court in the case of Sarat Ohandre Roy 
Chowdury v. Chandi Oharan Mitra (11), is not 
contrary to the view we adopt. In that case, 
the learned Judges came to the conclusion 
that there was no agreement for payment of 
any fees by the client to his Pleader and that, 
consequently, the only amount which the 
Pleader could legitimately claim was the 
amount paid by the adversary of his client in 
conformity with the rules framed under sec- 
tion 27 of the Legal Practitioners Act; and we 
may observe that this amount was directed 
by the Court to be divided equally amongst 
the four Pleaders who hgd been employed by 
the successful litigant. Inthe case before 
ug, the defence can succeed only upon proof 
of the alleged agreement for the payment of 
Rs. 100 as fees by the plaintiff to the first 
Wefendant. That agreement is in conéraven- 
tion of the provisions of section 28 and is, 
therefore, one of which the law will take no 


- notice if itis sought to be enforced hy the 


Pleader or set up in defence to a claim by the 


client for recovery of her money in the hands. 


of her Pleader. «Upona& consideration, then, 
of the authorities tp which ou’ attention has 
(10) 136 P. R. 1898. 
(5 Kd Ow. N. 900. 
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been drawn and upon the tine of 
the statute, we are clearly - “the 
previous judgment, to w iber 
of this Bench was a sist m abi v. 
Khetter Mohan (12)] is correó, : deci- 
sion will consequently stan b ; first 


defendant must pay the plaintà h costs ion, 
y O i 


this Court, We assess the heb. 
the two occasions at two gold mol. A aki 
Rule made a’ aero. 





(12) 16 C. W. N. 681; 11 Ind. Cas. 382. Y 
"S 
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RAMNATH ZU/«. s. € | 
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Tar SECRETA 

iN COUNCIL, 

Contract Act (TI; y 
of contract—Actuc epula 
sation, 


Where a cont ya & penalty in the 
event of its bra. -uó party complaining of the 
breach is entitled to compeusation even though he is 
unable to prove actual loss. The amount of com. 
pensation is to be such sum as the Court shall, under 
the circumstinces of the case, think reasonable, 
limited, of course, to the amount specified in the 
contract. 

First appeal from the decision of the Sub- 
ordinate Judge of Jhansi, dated the Sth March 
1909. 

The Hon’ble Mr. 
Appellant, 

Mr. Ryves, for. the Respondent. 

JUDGMENT.—This appeal arises ont 
ofa suit brought bythe plaintiff against the 
Secretary of State on foot of a contract of the 
18th of March 1904 for the construction of 
certain buildings ata place called Mahoba in 
the Banda District. The buildings were re- 
quired asthe residence and Officeof the Survey 
Officer and are situate in a place somewhat 
out of tha way. According to the terms of 
the contract, the works were to be completed 
on or before the ,30th of September 1904. 
Asa matter of fact, the coutract was not ful- 
filled until March 1905. The cgntract provid. 


Motilal Nehru, for the 


' ed also that in the event of any part of the 


work not progressing satisfactorily the Publie 
Works Department were entitled to take: 


^a oL vem andi 
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away that portion of the work and give ib to 
other contractors.» There was also provision 
for a penalty of Ks. 5 for every day that the 
work remained uncommenced or unfinished 
after the proper date, the maximum amount 
of such penalty being a sum of Rs. 870. 

It is common case that portion of the work 
was taken away from the plaintiff on 
the ground of unsatisfactory progress. It 
is also common case, as stated above, that the 
work remained uneompleted until the time 
we have mentioned. The plaintiff claimed the 
sum of Rs. 8,713-13-10. The defendant ad- 
mitted the claim tothe extent of Rs. 2,555.0.6 
after taking credit for Rs. 870 the maximum 
amount of the fine for the delay. 

The Court below gave a decree for 
Rs. 4,254.7-2, giving against the plaintiff 
for the penalty mentioned. 

The plaintiff not being satisfied with the 
credit decree has appealed to this Court. 

The first item to which our attention was 
invited was the sum of Rs. 870 the penalty. 
The learned Advocate on behalf of the ap- 
pellant claims that under no circumstances 
should this sum be allowed having regard to 
the finding of ‘the Court below. The 
finding he relies upon is that the defendants 
failed to prove actual loss. It is argued that 
time was not of the essence of the contract 
and that the learned Judge so finds. This 
being so, the plaintiff claims that the defend- 
ants having failed to prove loss is entitled 
tono damages. Wedo not think that thfs 
contention is well founded. The argument 
neglects to consider the provisions in the con- 
tract as to the fine for non-completion, It is 
quite true that if the contract had no provi- 
sion as to the payment of a fine in the event 
of non-completion and if time was not of the 
essence of the contract anf the defendant 
failed to prove loss he would be entitled to no 
damages or compensation. However, section 
74 of the Contract Act expressly provides that 
where the contract provides for a penalty in 
the event of breach, the party complainant of 
the breach is entitled to compensation even 
though he is unable to prove actualloss. The 
amount of compensation is to be such sum as 
the Court shall, udder all the circumstances, 
think reasonable, limite@, of course, to the 
amount specified in the contract, We think, 
therefore, that the'defendant was entitled to 
claim compensation. 


The next question is as to the amount. 
| 


p: x . 
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The learned Judge, finding that the defendant 
did not prove'actual loss says, the correspond. 
ence on the record shows that the urgenoy 
of the work was throughout insisted on”, 
Under these circumstances, we are unable to 
say that the learned Jadge was wrong in 
awarding the full amount of the penalty. 

Before we leave the question of the penalty, 
we may mention one other matter. The 
plaintiff contended that the delay (which he 
has to admit took place) was due to the ob- 
struction he suffered at the hands of the 
Public Works Department Officials, The 
learned Judge has found that, even assuming 
that obstruction was given tv the plaintiff, he 
has entirely failed to show that such obstruo- 
tion was the cause of the non-completion of 
the works. This finding has not been seri- 
ously controverted and, of course, is a complete 
answer to this part of the plaintiff’s case. 

It was further contended that there had 
been a waiver of the penalty. The only 
ground for this suggestion was that after the 
plaintiff had furnished his claim in full the 
defendants put forward their claim where the 
only mention of the fine is in penoil. In our 
opinion there is no evidence whatever of any 
waiver. The document. relied upon by the 
plaintiff clearly does not in any way show 
that the fine was waived, in fact rather the 
contrary. There are two entries relating to 
the fine, one shows what would be due if the 
fine was exacted, the other shows the amount 
if the fine was not exacted. Such entry could 
notin any way be regarded asa waiver of 
the claim. 

On the general merits of the case it*has 
not been shown to us thab the learned Judge 
has made a mistake, in fact, as to any parti- 
cular item of the claim of the plaintiff which 
he disallowed but it wes suggested that ho 
made a mistake in law in throwing the onus 
proband? on the plaintiff. At one period of 
the argument we were inclined to think that 
perhaps such a mistake of law had been 
made. It? appears that during the course of 
the work memoranda were from time to time 
signed by one of the officials in the Pablio 
Works Department, namely a Sub-O verseer of 
the name of Ram Chander. These memoranda 
purport on the face of them to give in detail 
the amount of wérk done up to*date. At the 
end is a certifickte to the effect that the 
works have been satisfactorily executSd and 
all materials delivered, that the necessary 
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measurements have been made by the Sub- 
Overseer and are clearly recorded in the 
measurement-book. These memoranda are use- 
ful for two purposes first of all they are sought 
to be at least a prima facie admission by both 
sides as to the state of the work on a particu- 
lar date, and secondly, they enable the contract- 
or to receive payments on account of his con- 
tract. It is difficult to understand how claims 
in respect of contract of such a nature could 
be satisfactorily adjusted between the parties 
without such periodic settlements. It must 
oftex happen that examination of the earlier 
work becomes impossible later on as the work 
proceeds. We were inclined to think that 
after the production*of these memoranda the 
plaintiff should be absolved from proving any 
of the items specified in the memoranda and 
that the onus ought to lie upon the defendants 
of showing that any such item was incorrect- 
ly certified, Under ordinary circumstances, 
we consider that memoranda of this descrip- 
tion ought to be deemed strong prima facie 
evidence of the completion of the contract as 
stated therein and that the onus should lie 
strongly on whichever side disputed the cor- 
rectness of the entries to prove that they 
were wrong. We find, however, in the present 
ease that both sides gave the go-by to these 
memoranda, They were disgracefully kept. 
The learned Judge says that they were wholly 
unreliable and incorrectly prepared, that there 
was great laxity of procedure and that the 
rules of the Public Works Department were 
neglected. The plaintiff did not come into 
Court relying, as he might have done, upon 
these memoranda as proving prima facie the 


case which entitled him to succeed unless the 


defendant proved the cohtrary. He came 
into Court on an independent case without 
any documents of any kgnd to support it, nei- 
ther books nor accounts or even slips of 
paper. The consequence was that the Court 
below had to take the evidence of both sides 
and to weigh amad consider that evidence as 
“best as it could. As the result the plaintiff 
failed as to a large part of his case. The de- 
fendants were also punished for the laxity 
and neglect of their official. A large amount 
of the items claimed by the defendants for 
materials which were alleged to have been 
supplied to the plaintiff were disallowed. 
The learned Judge appears to*have given the 
case gres care and consideration and no at- 
tempt has been made to show that he has made 
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any mistakeupon the evidence. For the rea- 
sons we have already stated, and having re- 
gard to the way the case was conducted by 
the parties both on their pleadings and in the 
Court below we are clearly of opinion that no 
mistake in law was made. 

The result is that the appeal fails and is 
dismissed with costs including in this Court 
fees on the higher acale. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Fırsr Civit, Arrear No. 197 or 1909. 
November 8, 1911. 
Present:—Mr, Richards, K. C., Chief Justice, 
and Mr. Justice Banerji. 
JANKI DAS-—PrAINTIFF — APPELLANT 
tersus 
TIKA RAM AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Arbitration — Award given after a. very long time— 
Notice to revoke submission—Validtty of award —Effect 
of delay. 

The plaintiff and defendants entered into an agree- 
ment submitting their disputes to arbitration on 29th 
of September, 1905. Shortly after the reference, the 
arbitrators met and did something in that connection. - 
Nothing, however, was done after that for a long 
time. On 16th of August 1906, plaintiff served a 
notice to revoke the arbitration. After the notice 
the arbitrators met again on the 20th of August and 
continued to sib for several days. No one took 
the least notice of the notice of revocation. The 
award was given on 24th of August 1906: 

Held, that under the circumstances the award was 
not invalid and could not be set aside. 


First appeal from the decision of the 
Subordinate Judge of Agra, dated the 5th 
of June 1909. 

Mr. Ryves (with him Dr. Tej Bahodur 
Sapru, Messrs. Govind Pershad and Gulzart 
Lal), for the Appelfant. 

Mr. Ohoudhzi (with him Hon’ble Dr. Sunder 
Lal, Hon'ble Mr. Moti Lal Nehru and Dr. Satish 
Uhandra Banerji), for the Respondent. 

JUDGMENT.—This appeal arises ont 
of a suit to set: aside an award dated the 
24th of August 1906. Three brothers Janki 
Das, Tika Ram and Baldeo Qas had a dispute 
about certain property, moveable and immove- 
able, belonging® to their common ancestor, 
Accordingly, on the 29fh of September 1905, 
they submitted their dispute? to arbitration. 
Two of the brothers joined hands together and 
Janki Das, the plaintiff in the present suit, 
was the opposite party. - Two arbitrators 
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. were appointed for Janki Das and two 
.arbitrators for Tika Ram and Baldeo Das. 
. An Umpire Chandan Lal was also appointed. 
The award which is sought-to be set aside 
is alleged by the defendant to be the award 
of these arbitrators and the Umpire. The 
plaintiff attacks the award on three grounds. 
He says, first, that there was such gross delay 
on the part of the arbitrators that he was 
justified in serving a notice on the 16th of 
August 1906 withdrawing from the arbitra- 
tion and that the submission must be taken 
to have been revoked. His second ground 
is that, in point of fact, no valid award was 
made, and that the so-called award was not 
.even signed by the Umpire. There was a 
third ground, which has not been pressed in 
the argument,'namely, that the award did 
finally dispose of all the matters in dispute. 
The learned Subordinate Judge came to 
the conclusion on the evidence that the arbi- 
tration was a genuine arbitration and that the 
award was good. 
. We have come to the same - conclusion. 
With regard to the alleged delay, we find 
upon the evidence of Chandan Lal, who was 
examined on ‘behalf of the plaintiff that 
shortly after the submission was signed the 
. arbitrators all:met, they framed rules for the 
due carrying iout of the arbitration, the 
parties were required to make their differ- 
ent cases in writing, they were examined, 
questions were put to them both by the 
arbitrators and by each other and oppor- 


| 
| 
| 
| 


tunity for cross-examination was allowed. - 


It seems to us that the arbitration was 
carried out, in a much more business-like way 
than proceedings of this kind usually 
are, <After these meetings (which wonld 
appear to have been amply sufficient to 
have decided the somewhat trivial dispute 
between three brothers concerning their 
family matters), not much appears to have 
been dcne until the 20th of August 
1906. This is not altogether surprising;*the 
tribunal consisted of five persons and there 
may have been some difficulty in getting 
- them together, They did not all reside at 
the same place, und one of them at least was 
an invalid. Furthermore, tlfe probabilities 
are that, as the result 9f the investigation of 
the matters in dispute which took place in 
October and iu November 1905, it was pretty 
clear to all the parties what the result of 
the arbitration would be. However this may 
| 
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be, the plaintiff does appear to have served 
a notice attempting to revoke the arbitration 
on the 16th of August 1908. After that, the 
tribunal met again on the 20th of August and 
continued to sit for several days. No one 
appears to have taken the least notice of the 
notice served by the plaintiff. Chandan Lal, 
hisown witness, although. he denies now having 
signed the award, admits that the arbitrators 
met and he sat with them, though he says he 
took no part in the proceedings and formed 
no opinion. Theother twoarbitrators Badri 
Parshad and Jamna Prasad, who were ex- 
amined, give a totally different version of the 
affair. They say that the arbitration conti- 
nued in August, that the award was the work 
of the arbitrators and that it was dictated 
by the Umpire and signed by them all. Tha 
learned Subordinate Judge has accepted 
their evidence and we think he was amply 
in doing so. The evidence of 
Ohandan Lal is improbable to the last decreas. 

It is said that further delay took place 
between the date of the award and its re- 
gistration, and that this circumstance 
supports the plaintifi’s case and suggests 
that the award was not bona fide and 
the name of the Umpire, Chandan Lal, 
was forged. We cannot find that there was 
any extraordinary delay. After the award 
was drawn up by non-professional persons it 
had to go to à Pleader to advise as to what 
was to be done therewith. After his advice, 
it had to go to the Collector in order that tha 
amount of the stamp should be adjudicated 
upon. In all probability tue Collector sent 
it to the treasury. Wecan well believe*that a 
considerable amount of time was taken up 
in making the usual and necessary inquiries, 
The award could not be registered until all 
this was done and theeduty actually paid. 

We, therefore, think that the plaintiff's 
case fails upon the two main grounds, namely 
the delay on the part of the arbitrators in 
completing the award, and also on the allega- 
tion tha? it was not signed by the arbitrators 
and Umpire. 

The third ground was not urged by learn. 
ed Counsel and, so far as we can see, the 
award was a perfectly valid one and, there. 
fore, the appeal fails. We accordingly dis. 
miss the appeat with costs ifsluding iu this 
Court fees on thb higher scale. 

Appeal dismissed, 
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PUNJAB CHIEF COURT. 
SgcooND Crvic Arrear No. 1094 or 1909. 
November 28, 1911. 
Preseni:—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

MEHR SINGH AND orTHERS—PLAINTIFFS— 
APPELLANTS 
VETSUS 
DEVI DYAL AND OTHERS—DEFENDANTS— 


RESPONDENTS, 

Custom—Succession—Sehgal Khatris of Gujranwala 
and Eminabad—Hindu Law—Joint undivided pro- 
perty—Separation of two branches of a jowt Hindu 

family —Separate and exclusive enjoyment of different 
` portions of property by each branch for above 40 years 
a a A ae EU aoe Sa sued unnecessarily — 

0808. 

The onus of proving tleat Sehgal Khatris, residing 
in a town, who do not own agricultural property and 
have never carried on agriculture As a means of 
livelihood, are governed by custom, at variance with 
Hindu Law, in matters of succession to non-agricul- 
tural property situate in a town, is on the party who 
sets up such a custom. The Riwaj-t-am as well as the 
Wajib-ul-arz which govern agricultural Khatris do 
not apply to non-agricultural Khatris. 

Where the following facts are proved:— 

(1) that the two branches of a joint Hindu family 
separated in food and residence more than 40 years 


ago; 
52) that each branch held and enjoyed separately 
for over 40 years the two portions of a family pro- 
erty; 

(8) ‘that during the said period each branch treated 
as its exclusive property the share in its possession; 

(4) that each branch alienated from time to time 
some fractions of the share in its possession and the 

other branch acquiesced in such alienations; 

' And there were also certain documents which taken 
together were inconsistent with the continuance of 
the family as joint: 

Held, (1) that there is a justifiable inference that 
there was an agreement to partition the property in 
{nterest and right; 

(2) that there was a disruption of the joint family; 

(3) that, though there was no actual division of 
the property by: metes and bounds, a separation in 
interest and right as regards the property did take 
place, and that thenceforth’ it was the subject of 
ownership in certainedefindll shares with the result 
‘that the character of undivided property and joint 
ownership was taken away from it, and; 

(4) that such partition in law is as effectual as 
a partition by metes and bounds of undivided pro- 
perty held by the members ef a joint Hindu family. 

Where a defendant is sued unnecesghrily and 
after dismissal of suit is made a respondent in 


appeal without just cause, he is entitled to costs in 
both the Courts. 


Appeal from the “order of the District 
Judge of Gujranwala, dated 19th June 1909 
dismissing plaintiffs’ claim. 

Rai Bahadur Lala Lal Ohasd, for the Appel- 
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Lala Dwarka Das, for Respondents Nas: 
1 and 2. 

Khwaja Zza-ud- Din, for Respondent No. 3, 

JUDGMENT. —This is an appeal from 
the decree of the District Judge of Gujran- 
wala dismissing the suit brought by the. 
plaintiffs-appellants for possession of 2/3rds 
share of a kave known as kavelit Mal- 
wian, sibuated in the town of Eminabad, 
Tahsil and District Gujranwala. Attached as 
an appendix to this judgment is a pedigree- 
table which shows the relationship of the 
parties. The common ancestor, Sardar Mihan 
Singh, had three sons, Sahib Singh, Sukha 
Singh and Mahtab Singh. Sahib Singh died 
about Sambat 1890 leavingason Gurdit Singh. 
Gurdit Singh had two wives. Musammat 
Ganesh - Devi and Musammat Nand Kaur, 
By his first wife, Musammat Ganesh Devi, 
he had a son, Partab Singh, who predeceased 
his father leaving a widow, Musammat Jai 
Kaur and two daughters, Musammat Jahan 
aud Musammat Lachhmi, Musammat Ganesh 
Devi had also adaughter, Musimmat Hukam 
who left a son, Devi Dial; who 
is defendant No. l in this case. Musammat 
Gaban, daughter of Partab Singh, left a son 
Sant Ram who is defendant No. 2. 

Sukha Singh, the second son of Sardar 
Mihan Singb, had four sons, Jodh Singh, 
Wir Singh, Sham Singh and Ganda Singh. 
Plaintiff No. 1, Sobha Singh, is # son of 
Sham Singh and plaintiffs Nos. 2 and 3, Sher 
Singh and Natha Singh, are the son and 
grandson respectively of Wir Singh. Jodh 
Singh has left descendants some of whom are 
pro forma defendants in the case. : 

Mahtah Singh, the third son of Sardar 
Mihan Singh, had two sons, Dal Singh and 
Gurmukh Singh, of whom the latter is 
said to have left ,Eminabad more than 40 
years ago and settled in Gujranwala. His ` 
sons have been impleaded as pro forma de- 
fendants. 

It will be seen from the above that the 
plaintiffs are from among the descendants of 
Sukha Singh, while defendants Nos, 1 and 2, 
who are the principal defendants in the case, 
are descended from Sahm Singh defend- 
ant No.3. Ram Singh is a brother of Musam- 
mat Nand Kaur, widqw of Gurdit Singh, and 
he is the only party whg is not a mem- 
ber of Sardar Mihan Singh’s family. The 
plaintiffs sued defendants Nos. 1 to 3 for 
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a 2/3rds share of the kavelit in dispute 
substantially on the following allegations: — 

(1) That the havei? in question had been 
built, owned and left by Sardar Mihan Singh, 
the common ancestor of the parties. 

(2) That the three sons of Mihan Singh 
were members of a joint. Hindn family 
and as such were joint owners of the said 
haveli. more than 40 years ago, Gurmukh 
Singh, son of Mahtab Singh, exchanged his 
l/3rd share in the hAaveld with the 1/8rd 
share held by Sahib Singh, son of 
Gurdit Singh, ‘in another ancestral havelz 
situate at Gujranwala with the result that 
Gurdit Singh became owner of 2/3rds share 
in the AavelZ in question, while the dəs- 
eendants of Sukha Singh became owners of 
the remaining 1/3rd share. The descendants 
of Gurdit Singh and Sukha Singh, however, 
continued to reside in the kavelit as members 
of a joint Hindu family. 

(3) That Gurdit Singh before his death, 
more than 35 years ago, executed a Will 


in respect of his property in favour of his 


two widows, Musammat Ganesh Devi and 
Musammat Nand Kaur, and his: widowed 
daughter-in-law, Musammat Jai Kaur, and 
under that Will the said widows held the 
estate leit by Gurdit Singh in lieu of their 
maintenance one after the other. 'The last 
surviving widow being Musammat Nand 
Kaur, who died a few months before 
suit. 

(4) That the Aavelz in dispute was “the 
joint property of the descendants of Sahib 
Singh and Sukha Singh who constituted a 
joint Hindu family and had always been 
held and treated as such; that according to 
Hindu Law and custom the plaintiffs, who 
are the collaterals of the late Gurdit Singh 
and co-sharers in the “havel: in question, 
were entitled to the possession of the 2/8rds 
share left by the above-mentioned widows, 
aud that defendarts Nos. 1 to 3 had no 


fright in the presence of the plaintiffs to’ 


/ the said havelz and were in unlawful pos- 
' session of the eame. 

In answer to the plaintifs’ claim Ram 
Singh, defendant No. 8, pleaded that he was 
not in possession of any part of the haveiz 
and that he had bedh sued wibhont just 
cause. Defendants Nos. 1 and 2, who have con- 
tested the suit throughont, filed a written 
statement traversing the material allegations 
contained in the plaint and pleaded in 
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effect that the kawel? in dispute had been built 
not by Sardar Mihan Singh, the common 
ancestor of the parties, but partly by 
Sardar Sahib Singh and partly by .his son, 
Sardar Gurdit Singh; that the portion of 
theAaveli occupied by the descendants of Sukha 
Singh had been given to Sukha Singh by Sahib 
Singh for purposes of residence, that Gardts 
Singh and Sukha Singh and after their res- 
pective deaths their heirs and -descendants 
were not members of a joint Hindu 
family holding the  havel in 
in joint ownership as co-parceners; that 
under the Will of Gurdit Singh executed 
by him in 1862 his widows and his daughter- 
in-law had become exclusive owners of the 
portion of the Ravel? in suit, their possession 
not being merely in lieu of maintenance 
for their respective lives; that the widows 
had from time to time alienated certain 
portions of the kaveli in exercise of their 
rights of ownership; that the plaintiffs and 
their predecessors-in-interest had by their cons 
duct recognised the widows’ exclusive owner- 
ship in the havelz in dispute and were, there- 
fore, debarred from claiming the same as 
part of the property of a joint family; that 
the parties were bound by Hindu Law 
under which defendant No.1 as daughter’s 
aon of Gurdit Singh and defendant No. 2 
as his great-grandson succeeded to the harels 
in dispute in preference to the plaintifis. In 
replication the plaintiffs varied their original 
allegations in the plaint as to the construc- 
tion of the kavell by saying that it was 
built jointly by Sardar Sahib Singh and 
Serdar Sukha Singh with the money of 
Musammeg Maina Devi, widow of Sar- 
dar Mihan Singh. They, however, reiterated 
their original allegations to the effect that 
the haveli as the anaestral property of the 
parties in which Gurdit Singh had a 2/3rds 
share and Sukha Singh 1/8rd share; that 
the whole Aavel had been held and occa- 
pied as the undivided property of a joint 
Hindu family; that fhough shares in the 
hareli had been allotted as aforesaid there 
had been no separation of those shares by par- 
tition; that the Will of Gurdit Singh had 
not affected the joint character of the haveli, 
the widows having had only a life-interesb 
in the same sander that Well; that under 
Hindu Law and the custom &ppliesble to the 
parties thé plaintiffs had a preferential'right of 
succession to the kavel in dispute as against 
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the contesting defendants, and that the plaint- 
iffs had not abandoned their rights in the 
life-time of the widows. 

Upon the pleadings of the parties, the Dis- 
trict Judge framed eight issues which are 
set forth in his judgment. 


The more material of those issues are the 


first four, which run as follows:— 


(1) Did any portion of the havel known 
as havelz Malwian belong to the late Sukha 
Singh, son of Sardar Mihan Singh? And, 
if s0, in what capacity? ` 

(2) In case he owned it as heir to Sar- 
dar Mihan Singh, did he not get his 1/3rd 
share partitioned ip the life-time of Sahib 
Singh? 


(3) Are the parties governed by eustom? 


(4) If they are governed by Hindu Law, 
eanuob the defendauts, Devi Dial and Sant 
Ram, be given priority to the plaintiffs ? 


On the Ist issue the District Judge held 
that the havel? Malwian had been built by 
Sahib Singh and not by Mihan Singh; that 
the portion of it which was oscupied by 
Sukha Singh’s descendants had been gifted 


to Sukha Singh by Sahib Singh; and that, 


therefore, the 2/3rds share of the haveli in 
dispute could not be treated as part of the 
undivided proverty of a joint Hindu family. 
He further held that, on the facts found by 
him, the principle of survivorship could not 
apply to a case of this kind, and that plaint- 
iffs as desceudants of the donee, Sukha Singh, 
could not claim possession of any portion of the 
haveli from the defendants. On this view of 
the case, a finding on issue No. 2 was 
unnecessary and was not recorded. On the 
3rd and 4th issues the District Judge held that 
the parties, who were high caste Khatris, 
and residents of*a town, were governed in 
matters of succession by Hindu Law and not 
by custom, and that under Hindu Law the 
defendants excluded the plaintiffs from suc- 
cession to the property*in suit. On the 7th 


issue, which related to the alleged acquies- ` 


sence of the plaintiff in the exclusive title 
of the widows to the heveld in suit, the 
District Judge Mound in defendants’ favour 
holding that alienation of different portions 
of the kareli had been made, by the widows 
to the knowledge of the plaintiffs and 
their predecessors. in-interest. On these fnd- 
ings, the plaintiffs’ suit has been dismissed. 
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In appeal, the points raised before the 
District Judge hav& been argued before us 
at considerable length on both sides, and, 
after giving our best consideration to the 
arguments advanced, we think that the decree 
passed by the District Judge is correct and, 
must be upheld. On the view that we 
take of the case, it is unnecessary to decide 
definitely whether the kavel? in question was 
built by Sardar Mihan Singh, the 
common ancestor of the parties, or by 
his eldest son Sardar Sahib Singh, 
though we are inclined to agree with 
the District Judge that it was built by Sahib 
Singh. In our opinion, even if the havelz was 
built by Sardar Mihan Singh and, therefore, 
his three sons, Sahib Singh, Sukha Singh, 
and Mahtab Singh inherited it as 
joint property in their capacity of mem- 
bers of a joint Hindu family, there was 
a description of the joint family followed by 
a division of the kavelit between the co-owner 
in the life of Gurdit Singh, more than 40 
years before the date of suit; and everything 
on the record points to the portion of the 
haveli uow in dispute having been treated 
ever since as the separate and exclusive pro- 
perty of Gurdit Singh and of his heirs and 
descendants. The plaint and the plaintiff's 
replication goa great way to support this 
view. In para. 2 of the plaintit is admitted 
that more than 40 years ago Sardar Gurmukh 
Singh, the only son of Mahtab Singh, (who 
wat third son of Sardar Mihan Singh), aban- 
doned his own share in the kareli in question 
in favour of Gurdit Singh after taking in ex- 
change one-third share of the latter in the 
ancestral Aaveló at Gujranwala; and it is 
stated that, in consequence of this exchange, 
Gurdit Singh became owner of a two-thirds 
share in the have, Sukha Singh’s descend- 
ants becoming owners of the remaining one- 
third. Reference is also made in the plaint to 
the Will made by Gurdit Singh in favour of his 
widows, which is dated 16th November 1862 
(page 15 of the paper-book), and though 
Gurdit Singh died admittedly more than 35 
years ago, his widows and his daughter-in- 
law have admittedly remained in possession 
of the said two-thirds share during their 
respective lives, the plaintiff and the other 
descendants of Sakha Singh who are fairly 
numerous, being content with the one-third 
share which Sukha Singh occupied in the 
life-time of Gurmukh Singh. In their rep- 
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lication also, the plaintiffs concede that 
Gurdit Singh gave his one-third share in the 
haveli at Gujranwala to Grurmukh Singh and 
took his one-third share in the haselz, in ques- 
tion, as a result of which he became owner of 
two-thirds share,in the latter hareli while the 
descendants of Sukha Singh became owners 
of the remaining one-third share (page 46), 
They further admit that they had all along 
.been in possession only of the said one-third 
share, and though they add that "shares were 
allotted on account of a large number of family 
members," they do not make any attempt to 
explain why, after the death of Gurdit Singh, 
his two widows. and his daughter-in-law 
alone continued to occupy two-thirds share of 
the katel? as before, and why their own 
. branch, consisting asit did of a large number 
of members, contented itself with occupying 
the one-third share which Sukha Singh had 
originally occupied. No doubt, both in the 
plaint and in the replication the plaintiffs 
insist upon the whole havel having remained 
throughout as the undivided property of 
théir alleged joint family; and in their repli- 
cation they even say that the descendants of 
Gurdit Singh and Sukha Singh have 
been in proprietary possession of the 
haveli “without! specification of shares." 
But the facts admitted, in the pleadings 
clearly amount to a separation of in- 
terests in the kareli in question and there 
is ample evidence on-the record, to which 
we shall presently:refer, of the actual separate 
enjoyment by the heirs and descendants of 
Gurdit Singh and of Sukha Singh, respect- 
ively, of the two-thirds share and one-third 
share above referred to, the two branches 
of the family having been also separate 
both in food and residence, at least ever 
since the death of Gurdit Singh and very 
possibly since the death of Sahib Singh. 

The principles which govern the partition 
of joint property belonging to an undivided 
Hindu family have been laid down in several 
decisions of their Lordships of the Privy 
Council; and the,question for decision in 
cases like the pxesent is whether or not, 
with reference to, those principles, the facts 
of the case in hand establish a separation of 
interests between: the "various members of 
a joint family as Tegards the particular piece 
of property in dispute which would amount 

„to a division of the same without actual 
‘partition of it by metes and bounds. In the 
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leading ease of Appovier v, Rama Subba 
Aiyar (1) their Lordships of the Privy 
Council laid down the law in effect as 
follows:— ‘When the members of an un- 

divided family agree among themselves 

with regard to particular property, that it 
shall thenceforth be the subject of owner- 

ship in certain defined shares, then the char- 

acter of undivided property and joint 

enjoyment is taken away from the subjest- 

mabter so agreed to be dealt with; and in tha 

estate each member has thenceforth a definite 

and certain share which he may claim the 

right to receive and enjoy in severalty, 

although the property itself has not been 

actually severed and divided.” There may ba 
a division of title, withont division of the 
subject to which the title is applied: a divi- 

sion of the right without a division of the 

property by actual partition by metes and 

bounds. In the later case of Doorga Pershad. 
v. Musammat Kundun Koowar (2), their Lord. 

ships say that the fair inference from the 

decisión in Appovder’s case (1) seems to be that, 

inasmuch asthere may bea division of the 

kind there spoken of, viz., a division which, 

though not carried out by a partition by 

metes and bounds, would nevertheless alter 

the status of the family, the question in every | 
particular case must be one of intention, 

whether the intention of the parties, to be in- 

ferred from the instruments which they have 

executed and the acts they have done, was 

to effect such a division. 

Ina recent casein Bala Bux v. Rukhmabad (3) 
in which the plaintiff, a Hindu, claimed to 
be entitled on the death of his uncle in 1882 
to the property of a joint family by right 
of survivorship, one of the members of which 
had separated himself in 1869, and no agree- 
ment by the other members to remain united 
or to reunite had been proved. The Judicial 
Committee laid down the law as follows: — 
"Thereis no presumption when one co- parcener 
separates from the others that the latter 
remain united, Where it is necessary, in order 
to ascertain the share of the ontgoing co- 
parcener, to fix the shares in which the others 
are, or would be entitled toethe separation 
of one may be said to be the virtual separa- 
tion of all. And an agreement, amongst the 


remaining co-parcgners to remain united or 
(1) 11 M. I. #. 75:8 W. R. 1 (P.O). 
(2) 13 B. L. R. 235; 21 W. R. 214 1 I. A. 68. 
(8) 80 O. 725, 5 Bom. L, R. 469; 7 C. W.N.642; 
30 f. A. 180, 
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to reunite must be proved like any other fact.” 
In another case reported as Balkishen Das 
v. Ram Narain Sahu (4) their Lordships of the 
Privy Council were of opinion that an ?grar- 
nama executed by the members of a joint 
Hindu family, which stated in clear terms 
that defined shares in the whole joint property 
had been allotted to the several co-parceners, 
had the effectin law of causing a separation 
in estate and interest between all the co- 
parceners: and, following the principle laid 
down in Appovier’s case (1), they ruled that 
the property of the joint family had been 
divided by the allotment to them of defined 
shares by the  iqrarnama. The whole 
question of the partition of joint property 
held by an undivided Hindu family by allot- 
ment of defined shares to its members 


without actual partition by metes and bounds: 


was again considered by the Privy Council 
in a very recent case reported as Parbati v. 
"Nawnihal Singh (5). In their judgment 
in that case, their Lordships reiterated the 
principles laid down in Appovier’s case (1) and 
in the case of Balkishen Dus v. Ram Narain 
Sahu (4) above referredto, and held that 


an agreement between the members of a 


joint Hinda family, whether oral or in 
writing, to hold and enjoy their joint property 
in certain defined shares, which agreement 
was duly acted upon as evidenced by the 
transaction and conduct of the members of 
the family with respectto the management 
of their property, has the effect of partition- 
ing the same, though no actual division by 
metes and bounds,is established. Referring to 
Appotier’s case (1) and the case of Balkishen 
Das (4), their Lordships observed in their 
judgment: “In both these cases the members of 
8 joint Hindu family, some of them being 
minors, acting by andethrough their parents, 
executed instruments in writing providing, 
in the first case, that part, and, in the second 
case that the whole, of the joint family 
property should belong to and be enjoyed by 
the different members of the familf in speci- 
fied shares. The effect of this was held to be 
that, astothe property so dealt with, there 
was a division, of rights; the status of the 
family was changed; 
perty severed and converted from something, 

(4) 30 C. 738; 30 I. A. 139,7 Q W.N. 578. 

(5) 81 A. 412; 39Ind. Cas. 195; ll'J3om. L. R. 878; 


.10 C. f, J. 121; 18 C. W. N.983; 6 M.L. T. 427; 
GA. L. J. 597. 
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to use the language of English law, like a 
joint tenancy into a tenancy in common, and 
the previously undivided family became by 
operation of law divided” (see page 421 of 
the report). After quoting some passages . 
from the judgments in the above-mentioned 
cases, their Lordships observed: “There is 
not a suggestion in either of the above men- 
tioned judgments that the agreement to 
partition the joint family property in interest, 
and right must be embodied in a deed or 
instrument in writing. It might be a parol 
agreement." In another part of the judg- 
ment, in discussing the documentary evidence 
adduced to show that there had been a dis- 
ruption of the joint family and a separation 
of interests as regards the property held by 
it, their Lordships say: "but of the numerous 
documents given in evidence many are abso- 
lutely inconsistent with the continuance of 
the family as a joint Hindu family owning 
the family property jointly: none are incon- 
sistent with the partition in interest and 
right of that property in the manner indicated 
in the petition; and some are inexplicable on 
any other assumption.” 

“Tf there be one thing more than any other 
inconsistent with the existence of a joint 
Hindu family, it is that the eldest male and 
manager forthe family, should treat one 
member as the ownerof his share of the 
entire property, and account with that mem- 
ber for the income of the property on that 
basis.” . 

Again, at page 428 their Lordships say: 
"Yt is unnecessary to examine all the other 
documents in the case. Few, if any, of them 
are inconsistent with the defendant's case; 
many of them are quite inconsistent with 
that of the plaintiff. The High Court ex- 
amined them in *great detail They deal 
with them, however, in what, in their Lord- 
ships’ opinion was an erroneous method. 
They apparently only considered whether 
eatdh document was by itself sufficient to 
rebut the prima: facte presumption that, as 
the plaintiff's family were admittedly a joint 
Hindu family before 1861, it continued to 
be joint, and omitted to take into account 
the cumulativé effect of all these documents.” 

We now proceed&o consider whether or 
not, with reference to the principles laid 
down and the observations made by the 
Judicial Committee of the Privy Council in 2 
the above-mentioned kcases, the two-thirds 
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share of the havel: in dispute can be held to 
be the separate 'property* of Gurdit Singh's 
branch, for it isi obvious that, if it can be so 
held, the plaintiffs who are deseended from 
Sukha Singh, would have no right to succeed 
to the said share in the presence of Gurdit 
Singh’s daughter's son, defendant No. 1, unless 
the latter were excluded from succession by 
some custom at variance with Hindu law. 
As we have already observed, according to 
the plaintiffs’ own admission, the $rds share 
of the Aatelí in suit has been in possession 
of Gurmukh Singh’s branch ever since Gur- 
mukh Singh exchanged bis ird share in the 
Gujranwala Aaveli with his 4rd share in this 
havel and it is admitted that after the death 
of Gurdit Singh his two widows, Musammat 
Ganesh Devi and Musammat Nand Kaur and 
bis widowed daughter-in-law, Musammat Jai 
Kaur, oceupied the portion in dispute and 
that, after the death of the last surviving widow, 
it has been in the possession of defendants 
Nos. land 2, There is important evidence on 
the record to prove that Gurdit Singh and 
after his death his two widows treated the 
9/3rds share of the havel as their exclusive 
property, and that the plaintiffs have ac- 
quiesced in the exercise by them of rights of 
ownership in respect of the same. On the 
16th November 1862 Gurdit Singh executed 
a Will in favour of his two widows and his 
widowed daughter- i in-law (page 15 of the 
paper- book), and in that Will he refers to the 
portion of the Aaveld which is now in dispute 
as his own exclusive property. No doubt, 
the recitals in that Will are in no way binding 
on the plaintiffs, but the important point to 
note is that in that Will, which is the only 
document executed by Gurdit Singh in which 
he refers to the nature and extent of his own 
interest in the hareli at Egninabad, and of the 
existence of which, as appears from the plaint, 
ihe plaintiffs were fully aware, the 9/9rda 
share now 1n question is claimed by Gurdit 
Singh as his separate property, and no steps 
whatever have ever been taken by the 
plaintiffs to contest that claim. The only 
reasonable inference that can be drawn from 
the conduct of the plaintiffs in: relation to 
the Will in question is that they were aware 
that a separation of inferest had taken place 
between the members of the family as regards 
the Eminabad kavelit which amounted to a par- 
tition of the same, though no actual division by 
metes and bounds had taken place. After the 
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death of Gurdit Singh, they allowed the widows 
to hold and enjoy the 2/3rds share in dispnte 
in accordance with the directions contained in 
the Will, and both the members of the family 
and outsiders treated the widows as exclusive 
owners thereof and dealt with them on that 
basis. On the 6th September 1875, Musammat 
Ganesh Devi, Musammat Nand Kaur, and 
Jai Kaur sold to Nihal Singh, brother of plaint- 
iff No. 1, (who is defendant No. 4 in this case), 
a portion of the havelz in their possession 
known as Mastgarh and the vendee Nihal 
Singh subsequently sold that portion fo one 
Lala Amar Nath. In the sale-deed the 
widows claim to be owners of Mastgarh 
by right of inheritance, *and the boundaries 
of the property sold, as contained in the 
deed, show that they also claim to be ex- 
elusive owners of the big deorh? to the north 
and refer to the southern portion of the Aavelz 
as belonging to Sardar Sukha Singh. No ob- 
jection whatever to this sale was made by any 
member of the family and the sale in ques- 
tion remains unchallenged up to the present 
moment. Onthe 24th December 1876, Sobha 
Singh, plaintiff, executed a written lease in 
favour of Musummat Nand Kaur in respect of 
a portion of the havelz consisting of one 
dalan and two kothria on an annual rental 
of Rs. 2-0-0. In that lease, Sobha Singh 
refers to Musammat Nand Kaur as owner of 
the house aud agrees to vacate the same on due 
notice being given by her for the purpose. 
The execution of this lease is admitted by 
Sobha Singh (page 59). Onthe3lst Baisakh 
Sambat 1935, A. D. 1877, Sobha Singh 
plaintiff sold a 1/12th share of a fawelz, 
which was admittedly part of the Aaveli, to 
his own brother, Nihal Singh, and in the 
sale-deed he refers to himself as the owner 
of the share sold, one of the boundaries of 
the same being entered fs the tawela of 
the heirs of Sardar Gurdit Singh, deceased. 
On the 17th May 1879, three sale-deeds 
were executed by different members of 
the plaintiffs! brarch of the family in 
respect of different shares in the tawela, 
viz, 1/6th share by Nibal Singh, ith 
share by Sher Singh, (plaintiff No. 2), and 
1/12th share by Hakim Singh, son of Jodh 
Singh, the vendees in each sale being Diwan 
Anant Ram and Amar Nath Hach vendor 


` refers to the share sold by him 23 the share 


to which he is entitled as owner, in his 
own right: and it is noteworthy that the nor- 
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thern and the southern boundaries of the 
shares sold are put down in each deed as 


respectively the house of the heirs of Sardar . 


Gurdit Singh and the deorhz of the said house. 
On the 9th September 1882 one Islam took a 
lease from Musammat Jai Kaur and Devi 
Dial, defendant No. 1, of a portion of the 
hareli known as dharamsala (page 14), and 
Sobha Singh, plaintiff, admits that he wrote 
the deed of lease on the record (page 48). 
Lastly, Ganesh Das, witness, proves that he 
wrote a lease dated the 4th July 1888 on be- 
half of one Jumma in favour of Musammat 
Nand Kaur, Musammat Jai Kaur and Devi 
Dial in respect of a kothri in the big deorhz 
of the havel? which Jymma had taken on rent. 
The above-mentioned documents, taken to- 
gether, lead irresistibly to the conclusion 
that there had been a disruption of the joint 
family of the parties in the life-time of Gurdit 
Singh, and that though there may have 
been no actual division: of the Eminabad 
hareli by metes and bounds there took place 
& separation in interest and right as regards 
this kareli between Gurdit Singh and Sukha 
, Singh and that thenceforth ib was the sub- 
ject of ownership in certain defined shares 
with the result that the character of un- 
divided property and joint ownership was 
taken away from it, On the one hand, the 
widows and daughter-in-law of Gurdit Singh 
held, enjoyed and dealt with the portions 
of the haveld included in their 2/3rds share 
which they have always been in possession 
of, as their exclusive property, and, on the 
other hand, the descendants of Sukha Singh 
treated their own 1/8rd share including 
parts of the tawela attached to the havelz 
as their exclusive patrimony and dealt with 
it on that basis. From the circumstances and 
the facts of the case we are, therefore, justi- 
fied in concluding th&t in the life-time 
of Gurdit Singh there must have been an 
agreement between him and Sukha Singh 
and Gurmukh Singh, son of Mahtab Singh, 
to partition the Nminabad kareli in interest 
and right; and, as laid down by their” Lord- 
ships of the Privy Council, such partition 
is in law as effectual as a partition by metes 
and bounds of ugdivided property held by 
the members of a joint Hindu family. 
Further, in the words of their Lordships 
in Parbati v. Nadunthal Singh (5), “of the 
numerous documents given in* evidence 
many are absolutely inconsistent with. the 
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continuance of the family as a joint Hindu 
family owning the.family property jointly, 
none are inconsistent withthe partition in in- 
terest and right, of that property ****** and 
some are inexplicable on any other assump- 
tion.” As their Lordships observe in the same 
case, each document discussed above may not 
be sufficient by itself to rebut the prima facie 
presumption that as the parties’ family was 
originally a joint Hindw family it continued to 
be joint, but the cumulative effect of all these 
documents is overwhelming, and the only 
conclusion that can be reasonably drawn 
from the facts proved in this case is that 
there was a disruption of the family more 
than 40 years ago accompanied bya divi- 
sion of the Ravel? in question in interest 
and right which took away from it the 
character of joint property. On the death 
of Gurdit Singh, therefore, the plaintiffs were 
not entitled to the 9/3rds share in suit by 
right of survivorship under Hinda Law and 
they were excluded from succession by Gur- 
dit Singh's daughter's son, defendant No. 1. 
It now only remains to consider whether, 
in matters of succession, the parties are 
governed by any custom at variance with 
Hindu Law, for, if uo such custom is es- 
tablished, Hindu Law must govern this case. 
[n this connection we have to observe 
that in their plaint the plaintiffs have re- 
lied on both Hindu law and custom as 
furnishing the rule of decision as regards 
their, alleged right to succeed to the havel? 
in dispute, and in their replication they took 
up the same position, appealing both to 
the principles of Hindu Law, as expound- 
ed by Mayne iu his Hindu Law and 
Usage, and to the Riwaj-z-am of the Gujran- 
wala Tahsil prepared. at the Settlement of 
1867 (page 46 of the paper-book.) On the 
other hand, the defendants, both in their 
written pleas and in their oral statements, 
said that they were bound by Hindu Law 
and {not by custom. On the issue 
framéd in this connection, the District 
Judge has held that the parties are governed 
by their personal law and not by custom; 
and we have no hesitation iw agreeing with 
him in that view. The parties are Sehgal 
Khatris residing in a town, they own no 
agricultural land and have never carried on 
agriculture as a means of livelihood, and the 
property in suit is a havelz situate in a 
town. Under. these circumstances, the onu 
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lay heavily on the plaintiffs of proving that 
they were governed not by Hindu Law but 
by custom, and we do not. think that that 
onus has been discharged by them. The 
-~ Riwaj-t-am of the Gojranwala district, pre- 
pared at the Settlement of 1867, on which 
the plaintiffs rely, governs agricultural Khatris 
and not the parties who have no connection 
whatever with agriculiure and live in a town, 
and, forthe same reasons, the Wajzb-ul-arz 
of Mauza Eminabad prepared in 1855 cannot 
be held to govern the succession to the 
property in question. No instances of any 
value in support of the applicability of 
custom to the Sehgal Khatris regarding 
right of succession to non-agricultural pro- 
perty, such as the Kaveld in suit, have been 
cited, the balance of oral evidence on the ques- 
tion under consideration being, on the whole, in 
favour of the contestiug defendants’ position. 
. Ov behalf of defendant-respondent No. 3, 
Ram Singh, it has been urged by Khawaja 
Zia-ud-din that his client was impleaded as 
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a defendant in this case quite unnecessarily 
as he had never been in possession of any 
part of the havelé, We notice that Ram 
Singh disclaimed all interest in the subject- 
matter of the suit in his pleas and no 
evidence whatever was adduced by the plaint- 
iffs to show that he had any interest in 
the same, and that ib was necessary for 
them to sue him as a defendant. In the 
appeal also he has been made a respond- 
ent without just cause and, therefore, apart 
from the merits of the case, the appeal as 
regards him must fail and is hereby dismissed 
and he will get his costs in both the Courts. 

For the above reasons, we hold that the 
plaintiffs-appellanta have failed to prove 
that they are entitled to succeed to the 
9/3rds share of the haveld in dispute to the 
exclusion of defendants-respondents Nos. 1l 
&nd 2, and, maintaining the decree of the 
lower Court, we dismiss this appeal with 
costs throughout. : 

Appeal dismissed. 


APPENDIX.—Pedigree-table. 
MAHAN SINGH 


f 
Sahib Singh 


Gurdit Singh, wives Musammat Ganesh Devi 
and Musammat Nand Kaur 





Partab Singh, Musammat Hukam Devi 
wife Musammat Jai Kaur 
Devi Dial, defendant. 








| 
Sukha Singh 


` 
Mahtab Singh 


( 
Dal Singh Gurmukh Singh 


Mul Singh, widow 
Musammat Kishen Devi. | 


| i | 
Bela Singh Manohar Narinjan 














Bishen Jowala 
Musammat Gahru Musammat Lachhmi. | Singh, Singh. Singh. Singh, 
Balwant 
Sant Ram, defendant. Singh. ` 
f I | 
Jodh Singh Shamir Singh Wir Singh Ganda Singh. 
| : eC iu MEET PERDE 
| 3 k 
Tara Singh. Mihan Singh Hukam Singh| Sher Singh, Jamiat Singh 
plaintif No. 2. 
7 Natha Singh, 
.7 plaintiff No. 3. 
^) e 
Hem Singh, Buen Singh, s > 
t No. 5. defendan . 9. 
a eee ah Bs Sobha Singh, Hakim Singh. 
.- defendant No. 4. plaintiff No. 1, 


*Dalip Singh 
- E 
: 


) 
Dinan fiagh, Gian Singh. 





Kesar Singh, 
defendant No. 6. 


| 
Sundar Sireh, 


Sapifran Singh, 
defendagt NO. 8. 


defendant No, 7. 
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PUNJAB CHIEF COURT. 

Seconp Orvis APPEAL No. 46 or 1909. 
November 16, 1911. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

UMAR DIN altas BAGGAÀ —PrAINTIFF— 
APPELLANT 
versus 
BUDHE KHAN AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Custom-—Alienation —Necessity— Duty of alience to 
inquire that an antecedent debt is a just debt— Antece- 
dent debt a decretal debt —Alienee an outsider—Rule 
as to inquiry. 

Where an alienee, who is an outsider, finds that 
the alienor’s debt, regarding which he must make 
. inquiry, is a decretal debt he need not make any 
further inquiry, and th reversioners will not be 
allowed to go behind the decree. But this rule will 
not apply where it is clear that the alienee’s sus- 
picions should have been aroused by the surrounding 
circumstances, or where it is proved that he actually 
had knowledge of the bad faith of the decretal 
transaction. 


Second appeal from the order of the Di- 
visional Judge, Hoshiarpur, dated 20th 
October 1908, reversing that of the Subordi- 
nate Judge, 2nd class, Hoshiarpur, dated 
90th June 1908, decreeing plaintiff's claim. 

Bakhshi Tek Ohand, for the Appellant. 

Sheikh Umar Bakhsh, for the Respondents. 

JUDGMENT.—Two appeals have been 
filed by Umar Din alias Bagga in connection 
with alienations by his father, defendant 
No. 1. In both the Courts below the two 
suits have been dealt with together. 

The history of the case is as follows:—On 
11th May 1897, Nabi Khan and Wadhu Khan 

mortgaged to Daulat Ram 91 kanals and 12 
 marlasofland for Rs. 700. On lst March 
1900, they executed a further mortgage deed 
of the same land for an additional sum of 
Rs, -212. These mortgages were without 
possession, but, „inasmuch as the mori- 
gagors failed to pay munafa, Daulat Ram 
brought a suit for possession on 20th May 
1901, putting down Rs. 1,212 as the burden 
on the land. Oa26th June 1901, the mort- 
* gagors pub in a written statement cortending 
that undue influence bad been exercised and 
that, asa matter of fact, munafa had been 
paid; but on 2nd July 1901, the parties 
filed a compromide in which the mortgagors 
agreed that & decree for possession might be 
passed in lieu of Rs. 1,375, Re 150 of which 
was the money gue to one” Shiv Nath on 
another mortgage. 
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Next, on 14th September 1904, Nabi Khan, 
Wadhu Khan and Musammat Viro sold 
59 kanals and 14 marlas out of the aforesaid 
land to defendants, Basanta, Rupa and others, 
for Rs. 1,452 and upon this sale a pre-emp- 
tion suit was brought, the plaintiff being 
Budhe Khan and Babu Khan, defendants, 
reversioners of the vendors, the suit was 
contested; but ultimately, on 11th May 1905, 
the pre emptors obtained a decree for pre- 
emption on payment of Rs. 77 to the vendee, 
the sum of Rs. 1,375 being left with them 
to pay to Daulat Ram, mortgagee, ab their 
pleasure. Finally, the present suits were 
brought on the 3rd February 1908. One 
suit is for a declaration that the sale-deed of 
14 September 1904 should not affect the 
reversionary rights.of the plaintiffs after the 
death of the vendees, and tha other suit 
is fora similar declaration with regard to 
the mortgages aforesaid. The first Court 
drew up issues and gave plaintiff a decree 
subject to payment of Rs. 924.6, to the morte 
gagees and Rs. 77 to the pre.emptors, but 
the lower Appellate Court dismissed the 
plaintiffs snit on the short ground that 
Hs. 77 was certainly paid in good faith by 
the vendees and that the item of Rs. 1,375 
could not be impugned, because it had become 
merged in a decree of a competent Court. 

The plaintiff now comes up to this Court 
with further appeals, and we have heard an 
able argument upon the point decided by the 
learned Divisional Judge. We need not go 
into the auestion of the passing of considera- 
tion or the existence of “necessity” for the 
various items in the mortgage-deeds, for we 
agree with the Divisional Judge that the 
plaintiff cannot contest the mortgage-deeds 
in these suits of his against the vendees and 
the pre-emptors. Ve need only refer to 
Devi Ditta v. Saudagar Singh (1) (middle) 
and to recall to mind the numerous dicta of 
Judges of this Court as to the duty that lies 
upon an alienee, who is taking ancestral 
property on sale or mortgage from a pro- 
prietor who is subject to Punjab custom. 
But, shortly, the two principles with which 
we are concerned are these, The payment 
of a just antegedent debt is “necessity;” 
secondly, the alienee myst make in good faith 
reasonable inquiry into the question whether 
the alleged debts due by the alienor were for 


consideration and "necessity," In connection 
(1) 65 P. R. 1900. 


| 
Vo XI) 
| 


GOKUL CHAND, t. SHIB CHARAN, 


with these principles, there is, at the page 
quoted above, in the Punjab Record for 1900 
an apt illustration by Mr. Justice Ohatterji 
in the course of which he says that, when a 
vendee is an outsider and the debt in question 
is a decretal debt, the reversioner cannot go 
behind the decree. This is, of course, obiter 
dictum but we agreethat itis correct; and 
the meaning of it, put in other words, is that, 
when a vendee or a mortgagee in cases like 
the present finds thata debt regarding which 
he must make inquiry is based upon an un- 
satisfied decree, he need make no further 
inquiry regarding it. Of course, if it can 
be shown that the alienee actually had 
knowledge that there was bad faith in the 
transaction, or if it is clear that the alienee's 
suspicions should have been aroused by the 
surrounding circumstances, then, perhaps 
Mr. Justice Chatterji’s dictum would require 
qualification; but if a genuine outsider pro- 
poses to buy a land from a proprietor and in 
good faith undertakes to pay off a decree dus 
by the alienor to a previous creditor, we think 
that the matter is concluded and that the 
reversioners cannot be allowed to interfere. 
But inthe present case arguing for the 
plaintiff Mr. Tek Chand contends that there 
is reason to believe that the vendees in the 
case were aware that the original mortgage 
debts were not for “necessity.” He based 
this contention upon two propositions; first, 
that the vendees are residents of the same 
village Bahadurpur in which the land is 
situated and in which the vendors live; 
\secondly, that although some seven years 
have passed since the purchase, the vendees 
or the pre-emptors have not yet redeemed the 
land. We donot think that these two con- 
siderations prove Mr. Tek Chand’s point. In 
the plaint itself, the vengees are stated to be 
living at Ranchiin Chota Nagpur and not in 
the Punjab. Thereis no evidence as to how 
long ago they went to live at Ranchi but thia 
much 18 clear that the vendees are not agri- 
culturists but contractors and traders, “and 
that all their interests appear to be in other 
and distant places. It cannot, therefore, be 
presumed that they were aware of the real 
facts concerning the mortgages of 1897 and 
1900. Then, itis quite natural that the 
vendees or pre-gmptors should not yet have 
redeemed the land from the mortgagee. The 
sum of money to be paid is large, and litiga- 
tion has been going on. It is easy to under- 
| 


| 
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stand that the vendees or pre-omptors woald 
not like to pay Rs. 1,375 to the mortgagee 
until they were quite satisfied that all possible 
attacks upon their title had come to an end. 
The onus of proof that the vendees did not 
act in good faith is certainly on the plaintiff 
in the circumstances of the case and we do 
not think that he has discharged that onus. 
We, therefore, dismiss both the appeals 
with costs. 
Appeals dismissed. 





ALLAHABAD HIGH COURT. 
Second Ütvin APPEAL No. 279 or 1911. 
November 4, 1911. 
Present;—Mr Justice Chamier. 
GOKUL CHAND —DEFENDANT—A PPELLA NT 
versus 
SHIB CHARAN-—PratxTIFF —RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 106—Lessee 
for a fined term— Notice lo quit delivered at a shop 
where defendant did not reside —Validity of notice to 
quit — Lessee holding over—Notice, whether necessary. 

A notice to quit, sent by post and delivered by the 
postal peon toa person other than the defendant at 
the shop from which the defendant was sought to be 
ejected, but where the defendant did not reside, is 
not a good notice within the meaning of section 106 
of the Transfer of Property Act. 

If a lessee for a fixed term of years remaing in 
possession of a house after the expiration of the 
term of the lease in defiance of the authority of the 
lessor, he is not entitled toa notice to quit under 
section 106 of the Transfer of Property Act. 


Second appeal from the decision of 
the Additional Judge of Moradabad, dated 
28rd December 1901. 

Mr. Haribans Sahat, for the Appellant. 

Mr. Ohaudhri, for the Respondent. * 

JUDGMENT.—This was a suit by the 
respondent for the ejectment of the appellant 
from the southern portion of a shop situated 
in the town of Morafiabad The shop was 
originally the joint property of the re- 
spondent and the appellant. The respondent 
in 1900 sued for partition of’ the shop and 
separate possession ef his share of it. Thee 
suit terminated in a compromise, according to 
which the shop was divided between the 
parties, the respondent getting the southern 
portion, and the appellant the northern 
portion of it. But it was agreed that the 
respondent should give to the appellant a 
lease of the sotghern portion for eight years, 
It was parfof the compromise that the ro. 
spondent should give the appellant a Tegistered 
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lease. No lease was ever given but the 
appellant oecupied the southern portion of 
the shop as the tenant of the respondent and 
it has been found by the Courts below that 
the term of eight years for which the appellant 
was to hold possession as tenant terminated 
on the 20th September 1908. Immediately 
after the expiry of the term, the respondent 
endeavoured to get the appellant to vacate 
the southern portion of the house. But the 
appellant resisted all efforts to dislodge him. 
Ultimately, on the 21st February 1910, the 
respondent brought the present suit. The 
appellant resisted the suit in the Court of 
first instance on the ground that the re. 
spondent’s next friend agreed to allow the 
appellant to remain in possession of the 
respondent's share of the house until the 
respondent attained majority. That 
defence failed. - In appeal to tbe District 
Judge, the appellant took two points nei- 
ther of which has been discussed before me. 
At the hearing he was allowed to raise a 
third point, namely, that the respondent was 
not entitled to maintain the suit as no notice 
to quit, as required by section 106 of the 
Transfer of Property Act, had been served on 
the appellant. The lower Appellate Court 
called onthe Court of first instance for a 
finding on the question whether any notice 
to quit had been given by the respondent to 
the appellant. The first Court then found 
` that the tenancy terminated on the 20th of 


the month and that due notice to quit on the ` 


20th of February 1910 had been given to the 
appellant through the post. That finding 
was affirmed by the lower Appellate Court. 
In second appeal to this Court it is contended 
that the notice which was given does not 
comply with section 106 of, the Transfer of 
Property Act, because it was not given 
either personally t$ the'appellant or to any 
of his family, or servant at his residence, or 
affixed to a conspicuous part of the house. 
It appears that the notice was sent by post 
and was taken by the postal peon to the shop 
now in question, The appellant says that 
“he does not reside in the shop. This point 
does not seem to have been taken in the 
lower Appellate Gourt, but there is good 
reason for thinking that the appellant does 
not reside in the ghop, for the respondent 
himself desoribed the appellantes in the plaint 
as residenf of anotller part of Moradabad. It 
seems to nfe that it must be held that the 
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notice does not comply with section 106 of 
the Transfer of Property Act. The respondent, 
however, contends that section 106 has no - 
application to the present case. The relevant 


` portion of that section is as follows:— In the 


absence of a contract, a local law or usage to 
the contrary, a lease of immoveable property 
for any other purpose (which includes a lease 
of the kind now in question) shall be deemed 
to be a lease from month to month terminable 
on the part of either lessor or lessee by fifteen ` 
days’ notice expiring with the end of 
the month of tenancy.’ It is quite 
clear that between 1900 and September 1908 
this was not a lease from month to month. 
lt was a, lease for eight years by virtue of the 
compromise, notwithstanding that the parties 
intended that there should be a registered 
document, for the compromise was incorporat- 
ed in a decree, It is contended that the 
appellant remained in possession after the 
20th September 1908 and from that date was 
a tenant from month to month. But the 
evidence shows that the respondent endeavour- 
ed to get the appellant sutofthe house as 
soon as the lease terminated. There is no 
ground for holding that the appellant remain- 
ed in possession with the consent of the 
respondent. The appellant retained posses- 
sion in defiance of the respondent and was 
not entitled to any notice to quit before the 
suit was brought. In my opinion, section 106 
of the Transfer of Property Act does not 
apply to this case. Therefore, the respondent 
was entitled to a decree for possession of the 
southern portion of the shop, notwithstanding 
that the notice to quit does not comply with 
section 106. Theappeal is dismissed with 
costs. | 


4 Appeal dismissed, 





ALLAHABAD HIGH COURT. 
SECOND CIVvIL Arrear No. 181 or 1911. 
November 9, 1911, | 

Present:—Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 
QUDRAT ULLAÁH —PLAINTIFF—A PPELLANT 
versis 


CHUNNI MAL—Dnrenpanr—Reseonpant. 

Evidence Act (I of 1872), s. 114—Presumption, 
extent 0f —Documaent alleged to have been lost by ong 
of the parties, but loss not proved, 
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Q. sued C. to redeem a mortgage on payment 
of Rs, 115, a portion only of. the mortgage-money. 
The balance, Q. stated, having been paid to the 
mortgagee. He further stated that some of the pay- 
ments woull be proved if the mortgage-deed were 
_ produced as they were endorsed on that document. 
C. did not produce the mortgage-deed but stated 
that it had been lost. He could not, however, prove 
the Joss: | 

Heid, that under the circumstances the presump- 
tion under section 114 of the Evidence Act could 
not be pushed to the extent that the mortgage-deed, 
if produced, would have proved that only Rs. 115 
remained due on the mortgage, the rest having been 
paid off to the mortgagee. 


Second appeal from the decision of the 
Additional Judge of Moradabad, dated the 
8th November 1910. 


Mr. Surendo Nath Sen, for the Appellant, 
Dr. Tej Bahadur Sapru, for the Respondent. 


‘JUDGMENT, 

UHAMIER, J.—This was a suit by the 
appellant for the redemption of a mortgage 
made by one Chajju Khan in favour of the 
respondent Chunni Mal on March the lith 
1898. Chajja: Khan transferred all his 
rights in the property to the appellant on 
November the 16th, 1908. The deed seems 
to have been before the Courts below, but it 
cannot now be found on the record. It is 
said to contain'a statement that the amount 
remaining due on the mortgage was Hs. 115. 
The appellant prayed for a decree for redemp- 
tion of the property on payment of Rs. 115, 
alleging that the remaining amount claimable 
under the mortgage had been paid to the 
mortgagee. The respondent Ohunni Mal 
pleaded that no payments had been made 
to him at all. Iu paragraph 3 of the plaint 
the appellant said that the original mortgagor 
had asserted that some of the amounts paid to 
the mortgagee.were endorsed on the docu- 
ment and others were pro®ed in other ways. 
The respondent Chunni Mal was called upon 
to produce the mortgage-deed. He said that 
he had lost it in September 1909. The 
Munsif found that it was proved that the 
document had been lost. He also found that 
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the appellant had failed to prove that any. 


payments had been made, and he passed a 
decree for redémption on payment of 
Rs. 718-7.6. ‘His decree was affirmed on 
appeal by the Additonal Judge with a 
trifling modifieatàon as to costs. But the 
learned Additional Judge held that Chunni 
Mal had failed to prove the loss of the mort- 
gage-deed, He found in effect that Ohunni 
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Mal had invented the story of the loss of the 
document. He evidently thought that Chunni 
Mal was keeping back the mortgage-deed. 
In second appeal itis contended that the 
lower Appellate Court ought to have presum- 
ed that, if the mortgage-deed had been pro- 
duced, it would have proved that all the sums 
alleged by the appellant to have been paid 
were in fact paid, leaving only Rs. 115 due on 
the mortgage. It is suggested that the 
learned Judge failed to notice that he was 
entitled, under section 114 of the Indian 
Evidence Act, to make this presumption 
against Chunni Mal. Itis rather difficult to 
gay with certainty whether the learned Ad. 
ditional Judge had or hsa notin his mind 
But there 
is one passage in his judgment which suggests 
that whether he had that section in his mind 
or not, he realized that the non-production 
of the mortgage-deed by Chunni Mal was a 
strong point against him, for after discussing 
the appellant’ 8 evidence and other matters, 
he says, the only circumstance against the 
contesting defendant is that the loss of the 
bond is not proved in my opinion." Speak- 
ing for myself, I am not satisfied that the 
learned Judge bore in mind the rule contain- 
ed in section 114 of the Evidenes Act which 
permitted him to presume that the mortgage. 
deed, if produced, would have been unfavour- 
able to Chunni Mal. But, under the present 
Code of Civil Procedure this Court is entitled 
in second appeal to find the facts where the 
lower Appellate Court has failed to record 
a proper finding and it seems to me useless 
to send this case back in order thet this 
presumption of fact may be dealt with. On 
the question whether the presumption should 
be pushed to the extent desired by the appel. 
it ẹ should be presumed 
that the mortgage-deed, if” produced, would 
have proved that only Rs. 115 remained 
due on the mortgage, I think that that 
would be going too far. It is quite clear from 
paragraph 3 of the plaint that it was not 
the case of the appellant in the Court of 
first instance and that he never was led to 
suppose that all the payments to that extent 
were endorsed on the mortgage-deed. If it 
was never his case that all the payments 
were endorsed en the mortgage-deed, it is 
impossible tg présume that the deed, if pro- 
duced, would have proved paymenjs. The 
probability is that neither side has told the 
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truth. One party has alleged thata much 
larger sum has been paid than has in fact been 
paid, and the other party has met the allega- 
tion with the false statement that nothing 
has been paid. On the pleadings, and with 
reference to the other circumstances of the 
case, I am not prepared to push the presump- 
tion to the extent desired by the appellant 
who has failed to prove that any sums 
were paid on account of the mortgage. lam 
of opinion that the decree of the Court below 
is right and I think it should be affirmed. 

KaRAMaT HUSAIN, J.—I agree in the order 
proposed by my learned colleague. 

By tae Coort.—Order of the Court is, that 
the appeal be dismifsed with costs including 
in this Court fees on the higher scale. 

The objections are dismissed with costs. 

Appeal dismissed, 





PUNJAB CHIEF COURT. 
Civin Revision Case No. 700 or 1911, 
November 30, 1911. 
Present: —Mr. Justice Chevis. 
PREM SINGH AND ANOTHER—DEFENDANTS— 
PETITIONERS 
versus 
MOKAND SINGH—P tamntirrF— 

RESPONDENT. 

Custom—Buccesston— Religious institution —Dharm- 
sala—Mahantship— Rule of succession—Necessity to 
ascertain——Right of owner's descendant to oust trespasser 
— Ejectment swit—Trespasser—Plaintiff bound to prove 
his own title, 

A plaintiff must prove his own title before he can oust 
a trespasser, even though the defendant has no title. 
In a dispute about succession to the mahant. 
ship of a Dharmsala or other wakf property, the first 
duty o? a Court is to ascertain'the rule of succession 
which obtains as regards the particular shrine. 
Bhat Bhagat Singh v. Harnam Singh, 49 P. R. 1892; 
Gyan Parkash v. Hazwra Singh, 3 P. R. 1899, followed. 

The mere fact that plaintiff is a descendant of the 
original owner of the Dharemsala does not entitle him 
to oust a trespasser, 

Petition, under section 70 (1) (a) and (b) 
of Act XVIILof 1884 as amended by Act 
XXV of 1899, for revision of the order of 
the Divisional Judge," Amritsar Division, 
dated the 24th February 1911, affirming 
that of the District Judge, Amritsar, dated 
the 30th May 1910, degreeing plaintiff's claim. 

Messrs. Pestortjt Dadabhoy and Arthur Grey, 


for the Petitioners. 
Lala Hukam Ohand, for theeRespondent. 
JUDGMENT 4-Thissuitrélategto a Dharm- 
sala at Amritsar. According to plaintiff, who 
sues for possession, the Dharmsala belonged 
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to Guru Bhag Singh who putin Rangi Ram 
Singh as Manager, and plaintiff claims on 
two grounds,— 

(1) As nearest heir of Rangi Ram Singh 
(propounding a genealogical tree according 
to which Guru Bhag Singh 1s plaintiff's spiritu- 
al grandfather and is also Rangi Ram Singh’s 
Spiritual uncle), and (2) as being now the 
owner in succession to Guru Bhag Singh. 
The plaintifi’s claim is utterly denied, and 
the defendants pleadthat Prem Singh, de- 
fendant, was nominated by Rangi Ram Singh 
as his successor and that Rangi Ram Singh 
left a Willin Prem Singh’s favour, and that 
Prem Singh was chela of Rangi Ram Singh, 

The lower Courts have found that the 
defence is groundless and that Prem Singh 
has no rights. Butas the Courts rightly 
observe even thongh defendants have no title, 
plaintiff must prove his title before he can : 
oust even a trespasser. 

The Courts have presumed to be genuine au 
old ckrarnama professing to have been executed 
on 30th April 1860 by Rangi Ram Singh 
in which he acknowledges that the Dharm- 
sala belongs to Guru Bhag Singh and that 
he has been put in by Bhag Singh to do 
service. I seeno sufficient ground for holding 
in revision that this deed is not a genuine 
one, But I do not see that it necessarily 
follows that everything stated in the docu- 
ment is correct. The first Court holds that 
the property is wagf. The Divisional Judge 
holds that the mahantshzp reverts on the death 
of Rangi Ram Singh without leaving a chela 
to Guru Bhag Singh, and that the latter is 
plaintiff’s grandfather and that the spiritual 
succession is the same as natural succession, 
going from father to son as in the case 
of a Patiala shrine to which this Dharmsala 
is subordinate. 

A good deal seems to me to have been 
taken for granted which has not been proved 
nor even pub in issue. I understand that 
the Divisional Judge has not granted plaintiff 
a decree on the strength of the Dharmsala 
being private property, but on the ground 
that he has now succeeded to the mahanéship. 
But what the rule of succession is as regards 
this particula® shrine has never been put 
in issue. The rule of succession has to be 
ascertained in such cases [fide Bhat Bhagat 
Singh v. Harnam Singh (1); Gyan Parkash v. 
Hazura Singh (2)]. The shrine in question 

(1) 49 P. R. 1892. (2) 3 P. R. 1899. 
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may or may not be subordinate to some shrine 
in Patiala (though no Patiala shrine was even 
mentioned in the pleadings), and the rule 
of succession here may or may not be the 
same asin the Patiala shrine; what the 
rule is in the Patiala shrine is also a mat- 
ter which has never been put in issue. A 
rule of succession which is fairly common 
in cases in which the last mahani has no~ 
minated no chela, to succeed him is, that a 
successor is nominated by the bhik and 
duly installed, bntit is not claimed that 
plaintiff has succeeded by this method, and 
this rule is by no' means the universal rule. 

For the plaintiff it is contended that this 
isa suit by a man who has succeeded to 
the mahantship to oust a trespasser, and, 
further, that even if plaintiff has not re- 
gularly succeeded to the mahantship he is 
still entitled as being a descendant of the 
original owner to oust a trespasser, But 
for defendant itis urged, in reply to the 
latter point, that even taking it that Rangi 
Ram Singh was only agent of Guru Bhag 
Singh this relationship ceased on Bhag Singh’s 
death and that Rangi Ram’s possession was 
thereafter adverse to any successor of Bhag 
Singh, and .that plaintiff’s claim as owner 
to oust defendants is, therefore, time-barred. 

It appears to me that the necessary points 
have not been pub in issue and inquired 
into and I remand the case for inquiry by 
the first.Court into the following issues: —~ 

(i) Has plaintiff succeeded to the mahapt- 
ship, according to the rule of 
succession governing this shrine? 
Onus on plaintiff. 

(v) If not, is plaintiff the owner of the 
shrine and is he, as such, entitled 
to take possession in the absence 
of a mahant ? 

Onus on plaintiff. 

(ii) Is plaintiff's claim qua owner time- 
barred ? 

Onus on defendants. 

Return to be made through the Divisional 
Judge, who should record his opinion, within 
four months. 

Execution of decree to be stayed meanwhile. 


-Qafe remanded, 
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CALCUTTA HIGH COURT. 
MisoELLANEOUS Civit, Appeat No. 480 or 1910, 
June 22, 1911. 

Present; —Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 

BIROO GORAIN AND OTHERS —JUDGMENT- 
DEBTORS— APPELLANTS 
v6TSuS 


: JAINURAT KORER—DEGREE-HOLDER— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, O. XX 
r. 2, cls. (2) and (8) — Adjustment of decree out of Court 
—Not certified to Court—Fraud of decree-holder, whether 
Court can enter into investigation of—Limitation Act 
(XV of 1877), s. 18 —“ Kept from knowledge of right” 
Exercise of right-~Difference belween—Substantial coms 
pliance with cl. (2), r. 2, O. XXI. 

If the adjustment of a decree ont of Court has 
not been certified as required by rule 2 of Order 
XXL of the Code of 1908, the Court executing the 
decree cannot take notice of it, In such a caso it is 
not open to the Court to investigate, under section 
47 of the Code, allegations of fraud made by the 
judgment-debtor against the decree-holder, 

Gadadhar Panda v. Shyam Churn Naik, 12 C. W. N. 
486, explained. 

Ramayyar v. Ramayyar, 21 M. 356, dissented from, 

Periatambi v. Vallaya, 21 M. 408; Ganapathy v. 
Changa, 29 M. 312, referred to. 

Kamini Debi v. Aghore Nath, 4 Ind. Cas. 402; 11 C. 
L. J. 91; 14 C. W. N. 357; Nistarint Dassi v. Kazim 
Ali, 12 0. L. J. 65; 7 Ind. Cas. 258; Man Mohan Kar. 
makar v. Dwarkanath Karmakar, 7 Ind. Cas. 56; 12 O 
L. J. 812 and Hiramony Biswas v. Musa Khan, 7 Ind. 
Cas. 625, followed. 

Even if itis established that the conduct of a 
decree-holder is fraudulent, the judgment-debtor is 
not entitled to obtain an extension of the time with. 
in which to make an application to the Court 
under clause 2 of rule 2 of Order XXI, because the 
judgment-debtor is not, by means of fraud, kept 
from the knowledge of his right to make the ap. 
plication, within the meaning of section 18 of the 
Limitation Act, bat from the exercise of hise right 
to make the application. 

In such a case itis open to the judgment-debtor 
to institute a suit for damages for the fraud. 

Poromanand Khasnabish v. Khepoo Paramanik, 10 Ò. 
354, followed. 

While an appeal from "a decree was pending, 
the decree-holder applied for execution, The judge 
ment-debtor appellant obtained anad interim stay of 
execution. After that the jujgment-debtor made an 
application to the Court of Appeal etating that the 
ease had bgen adjusted and that he wanted to with. 
draw the appeal. Accordingly, the appeal was dis. 
missed and the decree-holder respondent waived his 
right to costs. An application for execution 
which was pending in the, Court below was also 
dismissed. Subsequently, the décree-holder again 
applied for execution of the decree: 


Held, that, under.the circumstanaps, the judgment. 
debtor by his a plication to the Court of Appeal had 
in substance complied with the redtirements ra clausq 
2, rule 2, Order XXI of the Code. 
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Appeal from the order of the Sub-Judge 
of Patna, dated August 6th, 1910. 

Babu Karunamoy Bose, for the Appellants. 

Babus Dwarka Nath Ohakrvartt, Lalit Mohan 
Banerji, and Smritish Chandra Ghose, for the 
Respondent. 

JUDGMENT.—We are invited in this 
appeal to set aside an order by which the 
Court below has summarily refused to en- 
tertain an objection of the judgment- 
debtors that the decree under execution has 
been completely adjusted out of Court. The 
circumstances under which this objection 
was taken are patent on the face of the record. 
The decree under execution was made in a 
suit for rent on’ tho 24th of September 
1908. An appeal was referred to this Court 
on the 8th January 1909, Three days later, 
ihe appellants applied for a Rule to stay 
proceedings in the execution which had 
already been commenced in the Court be- 
low. The Rule was granted and an ad interim 
stay was directed. On the 5th February 
1909, the appellants presented an application 
to this Court in which it was stated that 
the matter in difference between the parties 
had been adjusted and that,in pursuance 
thereof, they had agreed to withdraw the 
appeal, This application was directed to be 
heard on the 8th of February. On that 
date in the presence of the Vakil for 
the appellants and the Vakil for the 
respondents the Court granted the applica- 
tion. The appeal was dismissed and the 
rule discharged ; the respondent also waived 
her right to the costs of the proceed- 
ingsan this Court. On the 22nd of Feb. 
ruary, the Vakil for the respondent address- 
ed a letter to the Deputy Registrar in which 
he prayed that as the appeal had been 
withdrawn, the ,ordey of this Court might 
be sent down to the Court below as the 
records were required for the purpose of 
. another case. Five days later, the order 
of this Court was communicated to the 
Court below and the records were? also re- 
turned. In the order which was drawn up, it 
was stated that the appellants had intimat- 
ed to the Court that the matter in dif. 
ference between the parties had been ad- 
justed andon that footing the appeal had 
been dismissed? without costs: 

. On the 2nd March 1909,theeCourt below 
recordéd an order to the effect that the record 
had been received back and directed the 
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decree holder to take proper steps. On the 
8th March the application for execution was 
dismissed as no steps had been taken in that 
behalf by the decree-holder. In this manner 
the application for execution which had been 
presented on the 4th November 1908 was 
disposed of by the Court below. It now 
transpires that on the 18th March 1909, the 
decree-holder presented a second application 
for execution, but it was dismissed for 
non-prosecution on the llth May following. 
On the 6th of June 1910 the decree-holder 


presented the application on the basis of >- 


which the praceedings now  befóre us were 
initiated. "The decree-holder ignored. the 
settlement alleged by the judgment.debtors 
in their application to this Court on the 
5th February 1909 and prayed that execution 
might proceed on the footing of the applica- 
tion of the 4th November 1908, Notice was 
served upon the judgment-debtors who 
promptly preferred objections on the 25th of 
July 1910, These objections were of a 
two-fold -character, namely, first, that the 


. execution could not proceed because the 


decree had been adjusted in full, and, 
secondly, that if the execution could proceed, 
the decree-holder was bound to proceed 
against the properties mentioned in the 
prayer clause of the plaint before she could 
be allowed to proceed against the other pro- 
perties of the judgment-debtors. The Sub- 
ordinate Judge overruled these contentions 
and held that as the alleged adjustment 
had not been certified, it was not compe- 
tent to the Court to take notice of it, 
The Subordinate Judge further held that 
upon the face of the objections the adjust- 
ment, if true, was between the decree-holder 
and persons who were not parties to the 
execution proceed'ngs, and consequently the 
adjustment could not be of any value to 
the  judgment-debtors. The Subordinate 
Judge also held thatthe discretion of -the 


. deeree-holder to proceed in execution of her 


decree in any manner she chose, was nob 


restricted by the facts stated in the prayer . 


clause of the plaint. Š 

The judgment-debtors have now appealed 
to this Court® On their behalf the decision 
of the Subordinate Jifdge has been attacked 
substantially on three groifhds, namely, first, 
that although the adjustment has not been 
certified in the manner contemplated by rule 


2 of Order XXI of the Code of 1908, as the 


2 
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conduct of the decree-holder is fraudu- 
lent, it is open to the, Court to investigate 
the allegations of fraud under section 47 of 
the Code of 1908; secondly, that the pro- 
visions of rule 2 of Order XX{ of the Code 
have in substance been complied with; and 
thirdly, that if it is open to the decree-holder 
to proceed with the execution, she cannot 
sell the properties of the judgment-debtor 
In any manner she choses, but must pro- 
ceed first against the propertiés mentioned 
in the prayer elause of the plaint. 

In so far as the first of these objections is 
concerned, reliance has been placed upon the 
cases of Gadadhar Panda v. Shyam Ohurn Natk 
(1); Ramayyar v. Ramayyar (2) and Trimbak 
Ramkishna Ranade v. Hari Laxman Ranade 
(8). In our opinion, there is no foundation 
for this contention. Order XXI, rule 2, of the 
Code provides in clause (3) that payment, 

which has not been certified or recorded as 
aforesaid, (Z.6,,' as explained in clause 1 
or 2, at the instance of either the decree- 
holder or the judgment-debtor), shall not 
be recognized by any Court executing the 
decree." The contention of the learned Vakil 
for the appellants in substance is that in 
cases where the conduct of the decree-holder 
18 fraudulent, lit is open to the Court, 
in fact itis incumbent on the Court, to 
investigate the allegation of fraud under sec- 
tion 47 of the Code of 1908, notwithstanding 
the clear and specific provisions of clause (3) of 
rule 2of Order XXI. This argumentis obviqua- 
ly fallacious. A proceeding under rule 2, Order 
XXI, is à proceeding under seotion 47 of the 
Code, inasmuch' as it decides a question 
between the parties to the suit and relating to 
the execution, satisfaction or discharge of the 
decree made in the suit, Ifthe contention 
advanced on behalf of the appellants were to 
prevail in all cases where fraud ig imputed to 
the decree-holder, the provisions of clause (3) 
of rule 2, Order XXI would become nugabory; 
in other words, the provisions of rule 2, would 
be superseded by the wider previsions of 
section 47. We are, therefore, unable, upon 
the clear provisions of statutory law, to give 
efect to the contention of the learned Vakil 
for the appellants. i: 

As regards judicial decisions to which our 
attention has been’ drawn, Gadadhar Panda 

(1) 12 0. W. N. 485. 


(2)21 M. 856. | 
(8) 34 B. 575; 12 Bòm. L. R. 686,7 Ind. Cas. 940. 
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v. Shyam Ohurn Naik (1) does not, when 
analysed, support the contention of the Ape 
pellants. No doubt, there are isolated ex- 
pressions in that judgment which would supe 
port the view thabib is competent to tha 
Court to deal with a case under section 244 
of the Code of 1882 when an allegation of 
fraud is made in relation to a case of pay- 
ment ’or adjastment of a decree. But it is 
worthy of note that no question of limitation 
arose in that case. It cannot be hell that 
the learned Judges intended to Jay down that 
although the period of limitation within 
which an application by the judgment-debtor 
under clause (2) of rule 2 of Order XXI is to 
be presented to the Court has expired, itis 
still open to him to secure an investigation 
of the very same matter by application 
under section 47 of the Code of 1903. The 
only case which supports the contention 
of the appellants is the decision in Ramayyar 
v. Ramayyar (2). It is sufficient, however, 
to point out that a contrary view was taken 
by the learned Judges of the Madras High 
Court in Periatambi v. Vallaya (4) and tha 
decision in Ramayyar v. Ramayyur (2) waa 
expressly dissented from in Ganapathy v. 
Chenga (5). On the other hand, a series of 
decisions of this Court, amongst which may 
be mentioned Kamini Debi v, Aghore Nath 
Mookerjee (6); Nistarint Dasi v. Kazim Ali 
(7); Monmohan Karmkar v. Dwarkanath 
Karmakar (8) and Hiramony Biswas v. Musa 
Khan (9), show conclusively that the conten. 
tion of the appellants ought not to prevail. 
The authorities on the subject were fully 
reviewed in the case of Monmohun Karmatar 
v. Dwarkanath Karmakar (8) where it was 
pointed ont that im &a casa in 
which an application under olauss (2) of 
rule 2 of Order XXI would be sucesssfully 
met by the objectio® ofe limitation, the 
judgment-debtor was not entitled, under 
the colour of section 47 of Code of 1903, 
to obtain an investigation of the objsciion 
that the decree had «been satisfied or ad. 
justed out of Court. We adhere to the 
view taken in that case. We ara also cleverly 
of opinion that the decision in T'rZmbas Kim 
Krishna Ranade v. Hart "Lazmen Ranade (3) 


(4) 21 M, 409. 


(5) 29 M. 312. 
(6) 11 C. L. J. 914 14 C. W. N. 33% 4 Ind, Cus. 492, 


(7) 12 Q. L. J, 606347 Ind. Cas. 258. 
(8) 12 C. D. JA 312; 7 Ind. Oas. 5$, T 


(9) 7 Ind, Cas. 625, 
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is of no assistance to the appellants. We 
may further point out that even if it is 
established that the conduct of the decree- 
holder is fraudulent, the judgment-debtor 
is not entitled to obtain an exclusion of 
the time within which an application is to 
be made to the Court under clause (2) of 
rule 2 of Order XXI, Section 18 of the 
Limitation Ast, which deals with the effect 
of frand, is clearly of no avail to the 
appellants. That section provides that 
when any person having a right to 
make an application has by means of fraud 
been kept from the knowledge of such right 
or of the title on which it is founded or 
where any document necessary to , establish 
such right has been fraudulently ‘concealed 
from him, the time limited for making an 
application against the person guilty of the 
fraud or accessory thereto * * * * * 
shall be computed from the time when the 
frand first became known to the person 
injurioasly affected thereby, or in the case 
of the concealed document, when he first 
had the means of producing it or compelling 
its production.” It is not suggested on be- 
halt of the appellants that they were kept 
by means of fraud from the knowledge of 
their right to make the application mention- 
ed in clause (2) of rule 2 of Order XXI. 
Their grievance is that they have been kept 
by means of fraud from the exercise of 
their right to make this application. Con- 
sequently; if we were to accede to the con- 
tention of the appellants, we should have 
to substitute for the phrase "from tbe 
knowléige of such right." the phrase “from 
the exercise of such right.” But, clearly, 
the knowledge of a right and the exercise 
thereof are fundamentally distinct things. 
We are, therefoxe, o#opinion that, in so far 
as the first contention of the appellants is 
concerned it must fail, notwithstanding the 
earnest appeal which the learned Vakil for 
the appellanta” made tp us that the view we 
propose to take might involve con8iderable 
hardship to innocent persons. But if the 
judgment-debtor, notwithstanding the  ex- 
press provision, of clause 2, rule 2, Order 
XXI, still enters into an adjustment with 
ihe decree-holder coub of Court and omits to 
take the necessary precautjón of making 
an application tithin the tim» allowed by 
law, hee has no just ground of complaint 
when the decree-holder takes advantage of 


. might, 
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his omission to seek, the protection of the 
law. Further, ib 18 "not by any means clear 
that the judgment-debtor in & ease of this 
description is really without any remedy, 
because it is well settled, as pointed out in the 
case of Poromanand  Khasnabish v. Khepoo 
Paramanick (10), thatit is open to- the 
judgment-debtor who has been defrauded 
in this manner to institute a suit for damages 
for the fraud. It is also clear as laid down 
in Madhub v. Novodeep (11); Queen-Hmpress 
v. Bapujt Dayaran (12); Queen- Empress | v. 
Mutthu Ramon (13) and Queen-Hmprees v. 
Pillala (14), that the decree-holder, who has 
recourse to such a fraudulent act, renders 
himself liable to proceedings under the 
Criminal Law. In the present case, there- 
fore, even if the appellants were to fail in 
their contention, they would not be wholly 
without a remedy. The first contention of 
the appellants, therefore, fails. 

In so far as the second contention is con- 
cerned, it raises the question whether the 
judgment-debtor has notin substance com- 
plied with the requirements of caluse (2), 
rule 2, Order XXI. The learned Vakil for 
the appellants has contended that the peti- 
tion of objection presented to the Court 
below onthe 25th of July 1910 may be 


treated as in continuation of the application . 


made to this Court on the 5th of February 
1909 in which the fact of the alleged ad- 
justment was notified to the Court. In our 
opinion, this contention is well founded and 
must prevail. No doubt, an application 
under clause (2), rule 2, Order XXI, onght 
to be presented tothe Court in which the 
decree is under execution; and it ought to 
call upon the Court to issue a notice to 
the decree: holder to show cause why the 
adjustment should “not be recorded as cer- 
tified. Tested from this point of view, 
the application of the th February 1909 
at first sight, be deemed open to 
objéction. But the circumstances of this 
case areof a very special character. No 
doubt, an application for execution of the 
decree of the Court below was pending be- 
fore the Subordinate Judge, but the decree 
itself was under appeal to this Court; and 


the only decree which® could ultimately be 
(10) 10 C. 354, 
(11) 16 C. 126, 
(12) 10 B. 288. 
(18) 4 M. 828. 
(14) 9 M. 101, 
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enforced by the deoree-holder against the 
iudgment-debtor would be the decree of this 
Court, whether that decree be one of 
afirmance, reversal or modification. Conse- 
quently, when the judgment-debtors notified 
to this Court that the decres had been ad- 
justed, it could not be said that they had 
not acted in accordance with law. No doubt, 
that application did not call upon the decree- 
holder to certify the alleged adjustment, 
butit was nob necessary to take such a 
stepat that stage. In fact, although the 
allegation of adjustment was made, it was 
not repudiated by the learned Vakil for the 
decree-holder ‘respondent. On the other 
hand, the Vakil for the respondent gave up 
: his coats not ‘only in the rule but also 
in the appeal. ‘The fact undoubtedly points 
to the couclusion that there must have 
been some arrangement between the parties. 
If is also inconceivable that if no arrange- 
ment had been ' entered into between the 
parties, the judgment-debtor after having 
paid Rs. 365 as (Court: -fees on the memoran- 
dum of apre eal ' | presented on the 8th of 
January 1:09 should have voluntarily 
asked for leave to withdraw the appeal on 
the 5th of February 1909. It was only 
after the decree-holder had applied to the 
Court on the 6th June 1910 to execute the 
decree, ignoring ihe alleged adjustment, that 
it became necessary for the judgment-debtor 
to apply to the Court to compel the decree- 
holder to certify the adjustment in question, 
We, therefore, hold, under the circumstances 
of the case that! treating the application 
of the 5th February 1909 presented to this 
Court and the petition of objection pre- 
sented tothe Court below on the 25th July 
1910 as parts of the samegtransaction, there 
was sufficient compliance with the ` provi- 
sions of the law. |The Court is never astute 
to impose a technical bar so as to give 
effect to a scheme of fraud, and if would be 
lamentableif we were. consiraided to hold 
that the application of the 5th February 
1909 in which the, allegation of adjustment 
was made, was of wo avail to the judgment- 
debtor for the purposes of proqeeding under 
clause (2), rule 2, Order XXI. In our 
opinion, the Subordinate Judge ought to 
have entertained the objection taken in the 
. ` -application of the 25th July 1910 and in- 
vestigated it on the merits. The Reo" 
| 
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contention of the appellants must, therefore, 
prevail. 

In so far as the third contention is con- 
cerned itis not necessary for us to deter. 
mine whether if is well founded. Bat we 
must point out that the decree now under 
execution is a perfect specimen of the mode 
in which a decree ought never to be drawn 
up. The decree as it stands ‘is unintelligible 
and cannot be executed without reference to 
the judgment, possibly alas without reference 
to the pleadings. If the question arises later 
on as to whether, in the event of execution 
of the decree, the decree-holder is in any 
way fettered as to the manner in which she 
should proceed against the properties of the 
judgmeni-debtors, the question must be 
re-investigated by the lower Court with 
reference to all the proceedings in the suit. 
The question, therefore, will be left open for 
fature investigation. 

The result, therefore, is that this appeal is 
allowed, the order of the Sub-Judge sot aside 
and the case remanded to him in order that 
the objections taken by the judgment-debtors 
in their application of the 25th July 1910 may 
be investigated as evidence. 

Appeal allowed, 

We must add that the Subordinate Judge 
took & very narrow view of his duties in 
this matter, when he held that as, upon the 
face of the pleadings the alleged adjust. 
ment purported to have been entered into 
between the judgment-debtors on the one 
hand and persons who are strangers to the 
proceedings, on the other, the adjustment 
could not be of any avail to the judgment. 
debtors. But the allegation of the judgment- 
debtors is that the adjustment was entered 
into for the benefit wt the deeree.holder 
with her husband and her father-in-law, 
If this be so, the Court will discover the 
real nature of the transaction, and not im- 
pose technical bars to effectuate a scheme 
of fraud; that is, in a fnatter of this deserip- 
tion, the Court is bound to look to the sub- 
stance and not to the mere form of the 
transactions placed before ib. 

The appellants are entitled*to their costs 
in this Court. We assess the hearing fee at 


five gold mohurs. e 


» 
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PUNJAB CHIEF COURT. 
Civic Revision No. 3204 or 1910. 
November 19, 1911. 

Present; —Mr, Justice Robertson. 
BALMOKAND AND oTRERS—ÜRREDITORS — 
PETITIONERS 
VErsus 


AYA SINGH AND OTHERS— A PPLICANTS— 
- RESPONDENTS, 

Insolvency Act (III of 1907), s. 87 — Transfer to give 
preJerence — Morígage in favour of a creditor discharg- 
tng his debts—Debior unable to pay his debts at 
the time—Annulment of transfer—Transfer of Property 
Act (IV of 1882), s. 58. 

A debtor, who was clearly anable to pay his debts, 
executed a mortgage of what appeared to be his whole 
valuable assets in favour of some of his creditors by 
which their own debts were discharged, same of these 
debts being on account of hundis whioh had not then 
become due. A po:tion of the mortgage-money 
was to be paid in cash to the debtor before the Sub- 
Registrar. Within three months from the date of 
the alienation, the other creditors applied that the 
debtor be declared an insolvent. Hveutually, the 
debtor was declared an insolvent on this applica- 
tion: 

Held, that the transfer was made witha view to 
give preference to some creditors over the others and 
should be annulled under section 37 of the Insol- 
vency Act. 

The terms of section 53 of the Transfer of Property 
Act and the terms of section 87 of the Insolvency 
Act are not identical. There is this material differ- 
ence that inthe case of transfers to be set aside 
under the provisions of section 53 of the Transfer of 
Property Act, actual fraud must be proved; whereas, 
under section 87 of the Insolvency Act, ib is only 
necessary to show that the transfer has been made 
with a view to show preference to one creditor, to 
whom a debt may be validly due, over another 
creditor, 

Petition, under section 47 of Act III of 
1907, for revision of the order of the Divi- 
sional Judge, Rawalpindi Division, dated- 
the 15th June 1910, confirming that of 
the District Judge, Rawalpindi, dated the Sth 
March 1910, adjudicatme in the matter of 
the insolvency of the firm of Aya Singh and 
Sons, Rawalpindi, and annulling the mort- 
gage executed by the insolventin favour of 
Balmokand and ‘others an Ist March 1909. 

Mr. Pestonjt Dadabhat, for the Pet&ioners. 

Babu Sewa Ram Singh, Messrs. Nund Lal 
and Nanik Chand, for the Respondents, 

. | JUDGMENT.,—This application -for re- 

vision, for ib is no more, has been argued at 
great length before me, but it will not be 
necessary to dispose of it in 4 long judgment, 

As regards th8 first point, ‘whether or 
not the District Judge was right in declaring 


the debtors’ firm to be insolvent, there is 
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no doubt whatever. Harnam Singh's own. 
statement is clear, and in Balmokand peti- 
tioner’s own evidence ample reason for such 
an order was shown. It is not now seriously 
contended that that part of the order was 
wrong, and I accordingly hold that the firm 
of Aya Singh and Sons was correctly declared 
insolvent. 

As regards the second point whether the 
mortgage executed by the debtors in favour 
of Balmokand and other petitioners should 
be declared to be valid, the case requires 
a little further consideration. It appears 
that on 1st March 1909 a mortgage-deed was 
executed by Aya Singh and Harnam Singh 
for Rs. 18,000 in favour of three per- 
sons, Balmokand, Ram Narain and Gokal 
Chand, the present petitioners. The 
debts due from the mortgagor to Balmokand 
and Ram Narain and to Fakir Chand, a rela-- 
tion of theirs, were paid off by this 
mortgage-deed and the balance in cash, a 
sum of Rs. 5,600, was to be paid before 
the Sub-Registrar on registration. It is to 
be noted that some of the debts to Bal- 
mokand and others discharged by this deed 
were on account of kundzs, the payment of 
which was not yet due, the property mort- 
gaged constituting the whole immoveable 
property and practically the whole of the © 
valuable assets of the debtors. Immediately 
on hearing of this, a petition was presented by 
certain creditors of Aya Singh and Harnam- 
Singh on the 4th May 1909, £e. within 
three months of the alienation, upon which 
an order declaring the debtors to be ingol- 
vent was finally passed by the District Judge 
on the 55h March 1910. In that order the 
matter of this alienation by mortgage was 
dealt with in the following words:— 


“There can be no doubt as to the insol- 
veney of the firm of Aya Singh and Sons 
orthat Aya Singh having mortgaged the 
greater part of his immoveable property in 
favour of some of his creditors has absconded. 
He has, therefore, given undue preference 
to some of his creditors and has under sec- 
tion 4 (c) committed an at of insolvency. 
For the reasons given I order that the firm 
of Aya Singh be declared insolvent, and 
under section 37 of the Actethat the mort- 
gagedeed dated the Ist March 1909 be 
deemed fraudulent and void and that it ia 
hereby aunulled, the petition having been 
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presented within threg months of the said 
date, 7. e, on- the 2nd May 1909". 

The main contention in argument before 
me has been that, admitting that the order 
declaring the debitore to be insolvent may 
have been correct, the order annulling the 
mortgage was not so inasmuch as the 
morigage was a bona fide transaction intended 
to benefit the creditors. The section of 
the Act which deals with this point runs 
as follows:— 

"(1) Every transfer of property or of any 
interest therein, every payment made, 
every obligation incurred, and every 
judicial proceeding taken or suffered by any 
person unable to pay his debts as they be- 
come due from his own money in favour 
of any creditor with a view of giving that 
creditor a preference over the other creditors. 
shall, if such person is adjudged insolvent 
on sa petition presented within three months 
after the date thereof, be deemed fraudu- 
lent and void as against the receiver and 
shall be annulled by the Court. 

"(9) This section shall not affect the rights 
of any person who in good faith and for 
valuable consideration has acquired a title 
through or under a creditor of the insolvent.” 

It is argued that this mortgage was not 
executed with a view to give certain credi- 
tors a preference over the other oreditors 
within the terms of that section. It 
is difficult, of course, to seo into , the 
mind of an alienor and we are only competent 
to jadge by his actions. Itis argued that 
a specific issue should have been framed in 
respect of this mortgage and opportunity 
given to the mortgagees to produce evidence 
on the subject.” 

We will deal with this point first. 

: It appears that on the 45th July a gener- 
alissue regarding the insolvency of the 
debtors was drawn up but no specific issue 
as regards this mortgage. Balmokand was, 
however, present, and on that day he °was 
instructed to produce evidence on the 27th 
July. On the ,27th July no evidence was 
produced nor at, any subsequent stage nor 
does asy application appear to have been 
made to the Court for the" production of 
evidence. It is, howé'ver, contended that the 
whole attentior? of the Court and the parties 
was concentrated on the necessity of pro- 
ducing Aya Singh who had absconded and 
never appeared, There were two changes 


“On the 5th March 1910, 
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of Officers during the progress of the case, 
the case came 
before Captain Frizelle. On that occasion 
Harnam Singh was present and was era- 
mined and it would have been open to the 
petitioners to have subjected him to any 
cross-examination which they cousidered 
necessary and desirable. On that oocasion 
Balmokand: was represented by Counsel and 
the first Court records that he admitted the 
execution of the mortgage-deed dated the 
Ist March 1909 in favour of his client but 
claimed that it should be secured. There is 
nothing to show that he desired to pro- 
duce any evidence on the point nor is it 
very easy to see what evidence he could 
produce. The facts are patent on the record. 
Nor does he allege in his grounds of appeal 
to the learned Divisional Judge that asy 
specific application was made for an oppor- 
tunity to call evidence or any application 
made to frame a specific issue &s to the 
validity of the mortgage-deed. The oir- 
cumstances, therefore, appear to be these: — 
Aya Singh and Harnam Singh were clearly 
unable to pay their debts. They executed 
a morigage-deed of what appears their whole 
valuable assets in favour of Balmokand and 
other ‘petitioners by which their own debts 
were discharged, some of these debts being 
on account of Aundés which had not then 
even become due. It is urged that the 
balance was to have been used for the liquida- 
tion of the debts of other creditors, bat 
it was not necessary to effect any such aliona- 
tion as this, in order to divide the purchase- 
money among the creditors. The sZfuthori- 
ties quoted in favour of Mr. Pestonji’s con- 
tention in support of the validity of this 
alienation in all cases deal with transfers in 
which section 53 of Taansfgr of Property Act 
is concerned. Theterms of section 53 of 
Transfer of Property Act and the terms of 
section 37 of the Insolvency Act are not 
identical; there is thig material difference that » 
in the odse of transfers to be seb aside under the 
provisions of section 53 of the Transfer of 
Property Act actual fraud must be proved, 
whereas under section 37 of the Insolvency 
Act it is only necessary to show that the 
transfer has been made with a view to show 
preference to ong creditor to thom a debt may 
be validly Que over anotherecreditor. This is 
a marked distinction between the ases and 
it appears to me that the circumstanceg 
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under which this alienation was made make 
it perfectly clear that it was made with a 
view to give preference to one creditor 
over another and that the order annulling 
it under section 37 was perfectly correct. 

I accordingly reject the petition with costs 
throughout, . 


Appeal rejected. 


. CALCUTTA HIGH COURT. 
Seconp Civit, Appears Nos. 1713 axp 1714 
or 1909. 

August V, 1911. 
Present: —Mr. Justice Mookerjse and 
Mr. Justice Carnduff. 
SITAL PROSAD-—A»rPRLLANT 
tersus 


BAJRANGI SAHAI-—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 2, O. XXII, 
v. S — Legal representative, determination of question 
as to decree— Appeal—Death of party before new Civil 
Procedure Code ~Order after new Civil Procedure Code 
— Application of new Code. 

An order under rule 5 of Order XXII of the Code 
of 1908 determining the question as to who is the legal 
representative of a deceased party, is not a decree 
and is not appealable under the new Code, though it 
was appealable under the oid Code. 

Where the party died in 1908 but the order was 
passed in 1909 under Order XXII, ruled: Held, that, 
the order must be treated as one under the new Code 
and it is nob appealable. 


Appeals from the order of the District 
Judge of Darbhanga, dated June 2nd, 1909, 
affirming that of the Sub-Judge of that place, 
dated May 4th, 1909. 

Babus Jogesh Ohundra Roy and Suredra 
Nath Ghoshal, for the Appellant. 

Babu Karunamoy Bose, for the Respondent. 

JUDGMENT. 
SECOND APPEAL No, 1713 or 1909. 

Tha only question of law which calls 
for decision in this appeal is, whether an 
order under rule 5 of Order XXII of the Code 
of 1908 is liable o be questioned on appeal 
“as if it were & decree. Seven persons as olaint- 
iff commenced a suit against eight persons 
as defendants fora declaration that they were 
the reversionary heirs pf one Phekulal and 
` that certain alienations made by the widow 
of Phekulal were unauthorised and did not 
bind tho estate ir bheir hands. During the 
pendeney:of the guitin the Gouré of first 
instauce, the first plaintiff Sheo Sahai died. 
Thereupon, on 2186 September 1908, the other 
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plaintiffs applied to have it noted that they 
were the representatives-in-interest of the 
deceased. On the 20th February 1909, the 
appellant before us, Sital Prosad, made 
an application to have it recorded that he, 
as the son of the daughter of Sheo Sahai, 
was entitled to carry on the suit. The result 
was that a question arose between Sital 
Prosad and the other plaintiffs as rival claim- 
ants to the interests originally vested in Sheo 
The Subordinate Judge on the 4th ` 
May 1909 held that Sital Prosad had failed 
to satisfy. him that he was the representa- 
tive-in-interest of Sheo Sahai, and accord- 
ingly dismissed his application. Sital Prosad 
then appealed to the District Judge. Objec- 
tion was taken ab once that the appeal was 
incompetent and this objection prevailed. 


' Sital Prosad has now appealed to this Court 


and on his behalf it has been contended that 
the order in question must be taken to have 
been made by the Subordinate Judge under 
the Code of 1882 and that consequently the 
appeal to the District Judge was competent. 
In the alternative it has been argued that the 
order was in the nature of a decree and that 
consequently a first appeal and a second 
appeal are both competent, In our opinion 
there is no foundation for either of these 
contentions.. Ib will be observed that although 
Sheo Sahai died in 1908 before the new 
Code of Civil Procedure came into force, the 
application by the other plaintiffs for sub- 
stitution was made on the 2lst September 
1908 while the application by Sital Prosad 
was made on the 20th February 1909. They 
wers, however, both considered and disposed 
of under the new Code and the order of the 4th 
May 1909 must be treated as an order under 
rule 5 of Order XXII of the Code of 1908. 


Now, it has not beenedisputed that, although 


an appeal was allowed against an order 
under section 367 of the Code of 1882 by 
clause (18) of section 588, an order under 
rule 5 of Order XXII, is not appealable as an 
order under Order XLIII. But it has been 
argued thatthe order is in thenature of a decree, 
A reference to section (2) of the-Code, however 
shows that there is no foundation for this con- 
tention. The term "decree" as defined in that 
section means the formas expression of an ad. 
judication which sofar as regargs the Court ex- 
pressing it, conclusively determines the right 
of the parties with regard to allor any ef 
the matters in controversy in the suit. The 
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matter in controversy in the suit is the 
validity of the alienation made by the 
widow of Phekulal. Whether Sital Prosad 
or any ofthe other plaintiffs is the legal 
representative .of the first plaintiff, Sheo 
Sahai, is obviously not a question in 
controversy im the suit. Consequently, it 
cannot be suggested that an order under 
rule 5 is in the nature of a decree. In fast, 
ibis plain that an order under rule 5 really 
embodies à summary investigation in 80 far as 
the contesting claimants are concerned. It is 
not intended that such determination should 


_ have any operation beyond the scope of the 


suit itself; tlie rights of the conflicting 
claimants must, if necessary, be determined 
in & separate snit properly framed for that 
purpose. | ; 

The result is that this appealis dismissed 
with costs. à 

Itis conceded that this judgment will 
govern the other appeal (Second Appeal No. 
1714 of 1909) which is also dismissed with 
costs. 

; Appeals dismissed. 

| 





MADRAS HIGH COURT. 
SECOND CIVIL Appears Nos. 444 To 456 
or 1910, | 
September 20, 1911. 
Present:— Mr. Justice Sundara Aiyar and 
Mr. Justice Phillips. 
P. B. VEDACHELLA MUDALIAR anp 
ANOTHER— APPELLANTS 
i VETEUS 
VIJAYARAGHAVACHARIAR AND OTHERS 


— RESPONDENTS, 

Madras Estates Land Act (I @ 1908), s. 77 and Sch 
8-—“rrear” whether includes interest— Suit for, M 
terest on rent due— Jurisdiction of Revenue Courts, 

The word "arrear" in section 77 and the correspond. 
ing provision in Schedule A of the Madras Estates 
Land Act (I of 190.//, includes interest due and epay- 
able on arrears of rent, 


Revenue Courts have jurisdiotion to entertain suits 
for interest due on arrears of rent, 1 


Second appeals against the decrees of the 
District Court of Chingleput, i$ A.S, Nos. 368 
370, 360, 362, 367, 379, 373, 374, 375. 376 
to 379 of 1909, eespectively, against the deci- 
sion of the Sub-Collector of Chingleput jin 
Summary Suits Nos. 139, 134, 17, 25, 48 
145, 14, 16, 24, 86, 42, 46 and 131 of 1909. 


Mr. R, Subramamania Atyar, for the Appels 
lanta. 
Mr. 0. V. Ananthakrishna Atyar, for the Res 


` Bpondents. 


JUDGMENT.—In this case the Sub- 
Collector and the District Judge concurred in 
„holding that a suit for interest on arrears of 
rent is not cognisable by the Revenue Courts 
under the provisions of Madras Act I of 
1908. The definitions of rent and of arrears 
in the Act no doubt, prima facie, support that 
view, rent being defined in section 3 ‘as 
"whatever is lawfully payable in money or in 
kind or in both to a landholder for the use or 
occupation of land in his estate for the pure 
pose of agriculture” and arrear being defined in 
section 60 as ‘an instalment of rent not paid 
on the day on which it falls due." Section 
61 then enacts that “an arrear shall bear sim- 
ple interest at the rate of one half per centum 
per mensem from the date on which the 
arrear fell due until it is liquidated.” Sec- 
tion 77 (clause 1) lays down that ab any 
time after an arrear of rent has become due 
the landholder may institute a suit before the 
Collector for the recovery of the arrear. It 
does not say of a suit for “arrear and interest! 
though sections 60 and 61 taken together 
would, prima facie, tend to show that the word 
arrear’’ does not of itself include interest. 
Clause 2 of section 77, in stating what other 
remedy is open to the landholder for the 
realisation of arrears, says that he may dis- 
train the moveable property of theryot. It is 
clear from section 78 that the landholder is 
entitled to distrain unless both the arrear and 
interest which it says he is entitled*to in- 
elnde in his demand are paid. This is 
made clearer by section 127 which refers to 
the sale of the immoveable property for arrears 
of rent and interes. Qn going carefully 
through the sections of the Act, we cannot 
but come to the conclusion that the word 
“arrear” was intended to include also the in- 
terest due on it (Seesections 78 (2) (a), 87, 112 
and 122). We can see no reason for suppos. " 
ing that the Legislature intended to give 
jurisdiction to the Revenue Courts exclusive- 
ly to try suits for arrears of rent and to ex- 
clude from their jurisdiction claims to inter- 
esb and arrears. Prima facie, Revenue Courts 
were regarded as best fitted # try claims for 
rent between “landholderss and vgoís. Al- 
though the language of the sectiofs is by 
no means as clear ag might be desired, we 
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are satisfied that the intention clearly was to 
inclade interest in the expression “arrear” in 
Fection 77 and in the corresponding provision 
in Schedule A. The decrees of the lower 
Courts must, therefore, be reversed and the 
suit remanded to the Sub-Collector for dis- 
posal on the merits. Each party will bear his 
own costs throughout upto date. 

Second Appeals Nos. 445 and 456 of 1910 
follow. 

Seconp APPEALS Nos. 446 ro 455 or 1910. 

For the reasons given in our judgment in 
Second Appeal No. 444 of 1910, the decrees 
of the lower Courts in so far as they Cisallow 
interesi on the arrears of rent claimed up to 
the date of pluint will be set aside. The 
decrees will be confirmed in other respects. 
The suits must be remanded to the Sub-Col- 
lector in so far as the claim for interest up to 
the date of plaint is concerned, for disposal 
according to law. No order about costs in 
this Court, 

Decree modified. 


PUNJAB CHIEF COURT. 

Orvm ÀPPEAL No. 444 or 1910. 
November 27, 1911. 
Present:—Mr. Justice Chevis. 
Musammat SAHIB—Derenpant— 
APPELLANT 
versus 
USMAN AND OTHERS—PLAINTIFES— 
RESPONDENTS. 

Custom— Succession— Biloch Khosas of Sanghar Tah- 
sil, Distrect Dera Ghazi Khan—Collaterals of 6th degree 
whether ceclude a daughter — Burden of proof. 

The Riwaj-t-am of a village provided as follows:— 
“No limit has been observed in the past as to the deg- 
ree of relationship, but the 8rd degree has now been 
fixed in consultation as the Jimit up to which colla- 
terals can exclude a daughter : 

Held, that such an arbitrary rule can have no 
weight. 

Civil Appeal No. 76 of 1896, followed. 

Where among Bilech Khosas of Tahsil Sanghar, Dis- 

“trict Dera Ghazi Knan, the cdntest was between the 
daughter of a late owner' and his collaterals in the 6th 
degree, and the daughter admitted that collaterals up 
to tho 3rd degree only could exclude her: Held, that it 
was for the daughter to preve that collaterals of the 
Gth degiee did not eZclude her. 

Secoud appeal from the order of the Divi- 
sional Judge, Maltan Division, dated the 
17th November 1909, affirmifg (hat of the 
Munsit, lat class, Dera Ghazi Khan, dated the 
14th September 1909, decreeing plaintiffs’ 


olaim, 
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Mr. Nand Lal, for the Appellant. 
Mr. Raushan Lal, for the Respondents. 


JUDGMENT.—The parties are Biloch 
Khosas of the Sanghar Tahsil of . 
the Dera Ghazi Khan District. The 


contest is between the daughter of the 
late owner and the collaterals in the 
6th degree. The lower Courts have 
decided in favour of the collaterals and the 
daughter appeals to this Court. 


The collaterals rely on ordinary custom. 
The daughter relies on an alleged custom 
whereby collaterals up to the 3ed degree 
and no further exclude a daughter. 


Reliance is placed on the Riwaj-i-am of 
1372.73 in support of the daughter's conten- 
tion, bu& though the rule is here laid down 
as stated by her it is not worded as an exist- 
ing custom, but frankly owns that no limit 
has been observed inthe past as to the 
degree of relationship, and that the 3rd degree 
has now been fixed in consultation as the 
limit up to which collaterals can exclude a 
daughter. Such an arbitrary rule can have 
no weight, as has been laid down in Civil 
Appeal No. 76 of 1896, which is a similar 
case though not relating to Khosas. 


And the Ewa; v am of the later Settle. 
ment lays down that a daughter gets no 
share, except that she can geb a share up to 
that allowed by Muhammadan Law if her 
father has left it her in writing. Counsel 
for appellant quotes a ruling dated 20th 
December 1893 of an Honorary Civil Judge 
holding powers of a 2nd grade Munsif; there 
was no appeal in this case aud I cannot 
take it as binding on me, nor ean I consider 
a single judgment of this sort as sufficient 
to prove a custom. e 


As to the instances cited by the witnesses, 
Counsel calls my attention to oue cited by 
Ghulam Hussain bunt as it relates only to a 
cases of one daughter succeeding to the whole 
property to the exclusion of the other daugh- 
ters I fail to see what use it is, Other 
instances Counsel admits are not in point. 


lt is for the daughter, having admitted 
that collaterals exclude a daughter, to prove 
that only collaterals, up tothe 3rd degree 
can so exclude and this she hfÉs failed to do. 

Then itis alleged that she succeeds by 
gift. The deed of gift has been excluded by 
the lower Courts for want of registration 
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Counsel relies on Imam Bakhsh v. Karim 
Shah (1) but here the deed is a sim- 
ple deed of gift, to take effect at once, 
so the ruling cited is inapplicable. Counsel 
then argues that the daughter held possession 
even prior to the, writing of the deed, which 
was merely the record of an already accom- 
plished fact. The deed, however, does not 
say this, and the plea seems to me a new 
ohne. Even if ground No. 6 of appeal to the 
Divisional Judge meant to plead this, the 
plea was apparently never raised in the first 
Court; had it been raised, an issue could 
have been framedjand the matter inquired 
into, I think the Courts have rightly held 
the deed to be inadmissible in evidence. I 
uphold the decree of the lower Courts and 
dismiss the appeal with costs. 


/ Appeal dismissed. 
(1) 16 P. R, 1895. 





PUNJAB CHIEF COURT. 
Seconp Civi! AppgeaL No. 756 or 1902. 
November 24, 1911. 

Present: —Mr, Justice Johnstone and 
Mr. Justice Shah Din, 

SHADI KHAN-—DEFENDANT—- ÁPPELLANT 

l versus 
Musammat BEEBER UMDAN BEGAM — 


PLaINTIFF—~RESPONDENT, 

Muhammadan Law—Dower—No dower named at 
marriage—Excessive amount named in earnest-—Bwoes- 
give amount named for "show'—''Proper dower,” tests 
for determining —Limitation Act (IX of 1908), s. 6— 
Pauper appeal barred technically —" Sufficient cause" 
jor extending time. 

Where no dower is proved to have been named at 
marriage, “proper dower” according-to Muhammadan 
Law should be allowed. 

Where a dower, excessive in respect of the means 
of the husband, was promised i@ earnest, it cannot be 


reduced in tho absence of custom allowing reduo- : 


tion. 

Where an excossive danu was promised but only 
for “show”, “proper dower” should be allowed, and 
in estimating the amount of such dower the status, of 
the husband should be taken into account. 

Obiter —'Proper dower” varies according to social 
position of the woman's family, the wealth of her 
husband, her own personal qualifications, the circum- 
stances of the time afd the conditions of society 
surrounding her, . 


Against a decree dated 18th May 1908, the de- 
fendant applied toghe Chief Court on l6th June 
1908 for leave to appeal as a pauper. An inquiry as 
to his financial condition having been ordered on 
24th February 1909, :the District Judge repo::ed 
that he wasa pauper: After that his father died 
leaving property which he inherited. Upon this the 
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Chief Court held that he was not a pauper and in 
compliance with the Court’s order he paid the neces- 
sary Court-fee on 21st June 1909: 

Held, that under the circumstances, the appellant 
was entitled to the benefit of section 5 of the Limita- 
tion Act. 

Intzam Begam v. Waziran, 47 P. R. 1899; Durga 
Charan v. Dookhi Ram, 26 O. 925, followed. 


Second appeal from the order of the Dis- 
trict Judge, Ferozepore, dated 18th May 1908, 
decreeing plaintifi’s claim in part. 

Shaikh T'aj-ud-Din, for the Appellant, 

JUDGMENT. 

'JouNsTONE, J.—We have postponed con- 
sideration of our judgment in this case for a 
week because respondent, though served, did 
not appear and Counsel for,appellant intimated 
that he had not heard from his client, these 
circumstances raising a suspicion that the case 
had been settled out of Court. We have now 
ascertained from respondent who appeared 
in person, that no compromise had taken 
place and we, therefore, proceed to judg- 
ment 

The first point for decision is, whether the 
appealis or is not barred by time. The 
lower Court’s decree bears date 18th May 
1908. On 15th June 1908 defendant- 
appellant applied for leave to appeal as 
a pauper. Inquiry into his financial con- 
dition was ordered and on 24th February 
1909, the District Judge reported him 
a pauper. After that, however, his father 
died leaving property which he inherit- 
ed and this Court then held that he was not 
a pauper. On 2lst June 1909, obeying this 
Court's order, he paid the necessary Court- 
fee, Rs. 125. We have been referred to 
Intizam Begam v. Waziran (1), Durga Charan 
v. Dookhi Ram (2). The latter case being very 
similar to the present in its facts in this con- 
nection and it seems to us impossible to dis- 
misstheappealastime-bS8rre&, Technically, it 
may be time-barred, but it seems clear to us 
that the case1s eminently one in which section 
5, Limitation Act, should be invoked. Appellant 
was really a pauper until his father died and 
after thag he carried out the order of this 
Court to the letter. We hold, therefore, that 
the appeal is within time. 

The claim was agafnst a husband for 
"prompt dower.” It is said that Rs. 30,000 
was claimable as such but that on account of 
poverty plaintiff,wonld content herself with 


asking for H^. 10,000.  Plafotiff impleaded 
(1) 47 P. R. 1899. 
(2) 26 C. 925, 
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ber father-in-law as well as her husband, 
The former according to plaintiff having stood 
as surety. The promise to pay Rs. 30,000 
prompt dower was admittedly oral. Father 
and son pub ina joint written statement in 
which they urged that if was never intended 
that such a promise as that of Rs. 60,000 as 
dower should be enforced, sums of that sort 
being stated among Pathans merely for pur- 
poses of ostentation, that in this caseidower was 
fixed “according to Muhammadan custom”; 
that dower should only be allowed “according 
to the position of the parties", that defendants 
are poor and so forth, and that the suit should 
be dismissed with coasts, 

Issnes were drawa up thus,— 

(1) Was plaictiff’s prompt dower on her 
marriage fixed at Rs. 30,000? . 

(2) Did defendant make a verbal contract 
with plaintiff for payment of this dower? 

(3) Did defendant No. 2 contract with 
plaintiff to be surety for payment of such 
dower by defendant? 

(4) If plaintiff succeeds in her claim for 
dower is defendant No. 2 jointly liable with 
defendant No. 1, therefore, (whatever its 
amount) by reason of their being joint owners 
of property? 

(5) If plaintiff is entitled to dower from 
defendant No. 1, what is the proper amount 
of it? 

The onus was laid on plaintiff in respect 
of the first four issues and “on the parties” 
' in respect of the fifth. 

The last issue was— 

(6) Is plaintiff in possession of any pro- 
perby taken from either or both defendants 
which should be get off as part of that amount? 
Onus on defendant. 

The District Judge finally decreed 
Rs. 2,000 against defendant No.1 alone with 
. costs.  Defendant*No?2 having died, we need 
not go into the question of his liability at all. 
The reasoning of the District Judge may be 
briefly summarised thas: — 

The engagement to pay Rs. 60,000 was 
entered into but only "for show” and is not 
enforceable. Defendants have failed in their 
attempt to prove that Rs. 53 was all that was 
promised. In the early part of the case de- 
fendants never thought of alleging that a 
small sam like this had actually been pro- 
mised. Defendants tried toscompromise the 
claim bg offering Rs. 1,750 and this fact 
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should be used in estimating what is a 
reasonable sum to award. 

Defendant No. l's eldest brother actually 
paid «as, 2,000 as prompt dower to his bride. 
The circamstances to be taken into account 
are the social position and wealth of the par- 
ties, the custom prevailing in their families 
and the status of the bride.” The bride- 
groom belongs toa well-to-do family, but the 
bride does not. Therefore, Rs. 2,000 is a 
fair amount. 

The appeal is based on the contentions that 
the Court below erred in estimating the “pro- 
per dower’, and that the amount alleged 
being found a mere sham, Rs. 13-4, the 


“minimum sharat "prompt dower” should have 


been decreed. There having been no appear- 
ance for the. plaintiff-respondent and, there- 
fore, no arguments on her behalf, we must 
take it that she simply supports the view of 
the Court below. 

The first question then is, what was actual- 
ly mentioned at the marriage as the dower to 
be paidP Lower Court says Rs.60,000. De- 
fendants said in their pleadings that dower 
was promised “according to Muhammadan 
custom" and they attempted to prove by evi- 
dence that Rs. 53 was named. In my opi- 
nion the lower Court is right in holding that 
this attempt was a complete failure and on 
the other side we have plaintiff's witnesses 
Nos. 1, 2,3, 5 and 6 who swear that Rs. 60,000 ` 
was named. Whether this was named in 
earnest or not, I am convinced it was named 
and I would hold accordingly. 

The next question is, whether the parties 
intended this large sum should be paid, a 
question to be answered in the light of sur- 
rounding circumstances. As defendant 
promised the sum, it is for him to show the 
promise was knowa by the opposite party to 
have been a mere sham. Thereis no direct 
evidence that this waa so, and the indirect 
indications in the file are these. First, in a 
suit filed in the same year in which this mar- 
riage took place (1902), between Pathans of 
the adjoining District of F'erozepore, it waa 
held that a dower of Rs 60,000 had been pro- 
mised probably in earnest “and the contract 
was -enforced See page 2, paper-book. The 
only essential differenge between that case 
and this is that there the ghusband was a 
wealthy man, while here he is said to be “not 
wealthy” bui merely well-to-do. Secondly, . 
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plaintiff's witness No. 2 says Rs. 60,000 is 
customary ‘amongst us Pathens” and adds that 
at the wedding Rs.1,000 or 1,100 worth of 
jewels and clothes were given. This implies 
no inconsiderable opulence in the husband 
andis recognition. that the bride was a 
woman of some importance. Thirdly, plaint- 


—_—_—— = — — rere od 


iff’s witnesses, Nos.3, 5, 6 and 7 all corro- 


borate this account of marriage gifts to plaint- 
if. What witness No. 3 gave his own wife 
who was of an unknown tribe, not Pathan, 
is neither here nor there. Fourthly, plaint- 
iff’s witness No. 5 gays defendants were worth 
Rs. 20,000 or Rs. 25,000 and plaintiff’s father 
Rs. 8.000 or Rs. 9,000, Fifthly, witness No. 3 
says defendant-appellant was first married to 
his daughter and promised her Rs. 60,000 as 
dower, but, when she was dying, got her to re- 
mitit. If T is true, defendant-appellant did 
not consider the promisea mere sham; and 
I see no good reason to doubt the statement. 
What plaintiffs witness 
paid as dower to his wife is immaterial as we 
do not know she was one of plaintiff’s female 
relatives. 

Turning to defehduniis evidence, the first 
witness does not help. What his sister gotas 
dower proves nothing. A similar remark 
applies to the fourth witness and the dowers 
of his wives and to'defendant No. 2 examined 
as a witness page 24, as regards the dowers of 
his wife and defendant No, 1’s second wife, 
neither being stated to be a female relative of 
plaintiff. s 

My conclusion from bhe above is that defend- 
aut No. l has not proved that the promise to 
pay Rs. 60,000 was a mere sham in the proper 
sense of the phrase., The District Judge has, 
however, found that this sum was named 

“simply for show,” and I am, therefore, perhaps 
precluded, in the absence of a®zument by plaint- 
iff against the District Judge’s finding, from 
holding the opposite; but I consider that I 
am not precluded from holding, on the above 
evidence, that the parties though they may 
have recognised that Rs. 60,000 was an 
excessive amount did not have in their 
minds any idea that, plaintif, as the price 
for surrendering her person to defendant 
No. 1, was valued at-a nominal sum like Rs. 53. 
The third question is what is the “proper 
dower” in the present case on the hypothesis 
that Rs. 53 was' not named and that 
Rs. 60,000 was named only for show. In con- 
nection with this I have consulted several 

| 
| 
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text-books on Muhammadan Law and all the 
rulings I have been able to find bearing 
directly or indirectly on the question. Thess 
rulings I have noted below*. 

The gift of Shah Nazam-ud.dim Ahamad 
v. Bibi Husaini (8) that, if dower is to be esti- 
mated, the amount should be based on what 
it is customary for the wife’s family to re- 
ceive and not for the husband's family to give, 
though the means and position of the husband 
must not be wholly excluded from consider- 
ation. 

In Sugra Bibi v. Masuma Bibi (4) the 
Judges refused to reduce the dower actually 
promised, even though payment might 
swallow up the whole estate. 

In Ahmad Hoosein v. Khadjia (5) it seems 
to have been recognised that dower might 
have to be estimated. 

In Mulakh Do Alum Nawab Tajdar v. Mirza 
Jehan Kudr (6) the Privy Council pointed ont 
that under the Punjab Civil Code, held to be 
in force at the time in Oudh, the Courts could 
reduce dower toa reasonable figure. 

But in Suleman Kadr v. Mehdi Begum (7) 
the same authority ruled, apart from the 
Punjab Code, that Courts in Oudh could not 
reduce dower below what was actually pro- 
mised. 

In Ladoo v. Mahumdee (8) it was ruled 
that a Court need not award full amount 
mentioned at marriage but could award a 
reasonable sum in accordance with the hus- 
band’s position and the facts of the case. 

In Sahibzad? Begam v. Satd-ul-Nisa Begam 
(9) halfa lakh had been claimed. Two prixci- 
ples were laid down, first, the Court cannet re- 
duce to a reasonable” figure a sum proved to 
have been promised, except on proof of custom 


allowing such reduction; secondly, but if 
(3) 4 W. R. 110. TeS 
(5) 2 A. 573. 


(5) 10 W. R. 369. 

(6) 10 M.I. A. 252; 2 W. R. (P. 0.) 55. 
(7) 21 C. 135; 20 I. A. 144. 

(8) 49 P.R. 1867. : 

(9) 123 X. R. 1880. 


*Shah Nazam-ud-din Ahmad v. Bibi Hussaini, 4 W. 
R. 110; Sugra Bibi v. Masuma Bibi, .2 A, 573: Ahmad 
Hoosein v. Khadija, 10 W. R. 369; Mulkah Do Miss 
Nawab Tajdar v. Mirza Jehan Kudr, 10 M. I. A. 252 
W. R. (P. O.) 55; Suleman Kadr v. Mehdi Beyam, 2 
©. 135; 20 I. A. 144; eLadoo v. Mahumdee, 49 P. R. 
1867; Suhibzadi Begam v. S«id-ul-nécsa Beyam, 123 P. 
R. 1880; Muhammad Wazir Beg v. Fatima Befum, T P. 
R. 1881; C, A, No. 980 of 1894, (Chief Court Punjab.) 
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Court finds the sum promised was merely 
nominal, the woman should get the "proper 
dower” under Muhammadan Law. 

In Muhammad Wazir Beg v. Fatiman Begum 
(10) the facts were peculiar. Rupees 7,000 
was found to. have been promised and not 
to have been unreasonable at the date of the 
promise. Much less was claimed and still less 
awarded by the Court below and accepted by 
plaintiff, 

Lastly, in the unpublished ruling O. A. No. 
980 of 1894 of this Court, it was laid down 
that, where no dower was found to have been 
fixed at marriage, no reduction from an un- 
reasonable” toa "reasonable" sum was possible, 
and so Rs, 26.3 was awarded. It is pointed out 
that according to the evidence in that oase 
the custom among the Pathans of Kasur, to 
which tribe the parties in the preseat case 
also belong, the custom was not to reduce 
large dowers but to pay nothing at all. It 
cannot be said that in the present case any 
Buch custom has been established. 

It seems to me that the apparent conflict 
between the authorities is of a superficial 
kind, if we leave out the Chief Court case of 
1837, as we can safely do in view of the two 
later rulings. There are three possible 
eases: — | 

(a) where no dower is proved to have 
been named at marriage; 

(b) where a dower, excessive in respect 
of the means of the husband, was 
promised in earnest: 

(c) where an excessive dower was pro- 
mised but only for show. 

As*regards (a) we can, for the purposes 
of the present case,rule out O. A. No. 980 
of 1894 because there a special custom 
that nothing is paid was found established; 
and we are leftewith Shah Nazam-ud-din 
Ahamud v. Bibi Husaini (3) which in effect 
lays ib down that "proper dower" according 
to Muhammadan Law should be allowed. 

As to (b) w8 have Sugra Bibi v. Masuma 
Bibi (4) and Suleman Kadr v. Mekdi Regum (7) 
forbidding reduetion of dower promised in 
earnest. The Privy Council ruling in Mulkah 
Do Alum Nawak Taidar v. Mirza Jehan Kudr 
(6) need not be taken into account as it is 
based on the Punjab Civil Code. Sahkzb- 
zudi Begam V. Said-wl-Nisa Begam (9) 
lays it down thet reduction is ifadmissible in 
the absence of custom allowing reduction; and 

(10) 7 P. E, 1881, 
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Muhammed Wazir Beg v. Fatima Begam 
(10), as shown above, is not in point and 
is nob in conflieb with the Allahabad or 
Calcutta case. 

As to (c) we have really on the second 
principle laid down in Sahebeadi Begam v. 
Said- ul-Nisa Begam (9) that in such cases 

"proper dower” should be allowed. 

I have gone into this detail because I think 
an attempt should be made to classify and 
so to show clearly the principles on which 
Courts in this Province should act. The 
present case comes under class (c); and 
we must allow “proper dower”, if it can 
be ascertained, and in default  sharaz 
dower, which is quite a different thing and 
may be taken as Rs, 26-8-0, 

As regards the manner of estimating 
"proper dower,” we have the aforesaid dictum 
in Shah Nazam-ud-din Ahmad v. Bibi Husaini 
(3); at first sight there seems to be a conflict 
between this dictum and the rules laid down 
in certain commentaries on Muhammadan 
Law, but I am of opinion thatthe conflict is 
only apparent. In effect, I take the Weekly 
Reporter ruling to mean that the husband’s 
status ig to be taken into account. Thus, though 
in Mulla's Principles of Muhammadan Law 
(1905) page 155, it stated that the ‘proper 
dower” for a woman is the average dower given 
to her father’s female relatives, this a bald 
statement and evidently incomplete.  Bailie's 
Digest of Imamiea Law, p. 71, gives as the 
criteria nobility of the woman, beauty of her 
person and custom of her female relatives. 
Nothing is said one way or the other as to 
husband's status, and the rule laid down, as 
wo shall presently see, is clearly imperfect. 
Next, in his Digest of Auglo Muhammadan 
Law, 8rd Edition, page 120, Sir Roland Wilson 
says ib 18 “Joubtfat” whether the husband's 
means should be taken into account ab ail. 
But when we turn to the other and more 
detailed commentaries we see that the hus- 
bahd’s status cannot be left out of considera- ` 
tion. 

In Boyle’s Manual of Law relating to Mu- 
hammadans (1873), page 61, there is a hint that 
it is not right only to take into account the 
dowors given" to females of the woman's 
father's family, for "t is said that those 
dowers should be taken info account when 
those females are ona footing of equality 
with her. Jn B. N. Baillie's Digest, page 95, 
while it is said that the dowers of her father’s 
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female relatives but not of her mother are to 
be taken into account, yet, when comparison 


18 made between iher and for instance her, 


sister, the sister's husband's status as com- 
pared with her ‘husband’ 8 status must be 
considered. Turning to an authority pro- 
bably greater than any of thesé, Amir Ali’s 
Muhammadan Law, ord Edition, Volume 1I, 
page 476, the learned author notes ‘hae 
Radd-ul-Muhtar ‘allows consideration of the 
. mother’s position, ' ‘land that both Radd rl. 
Muhtar and the SFatawa-i-Alamgiri lay it 
down that, in comparing & woman to her 
sister or other relatives, the latter’s husband 
must be of similar standing to her husband; 
. and, therefore, page 477, ‘proper dower” 
varies according. to KA | position of the 
woman's family, the wealth of her husband, her 
own personal qualifications, the circumstances 
of the time and the conditions of society 
surrounding her." Finally; Abdur Rahman in 
his Institutes of «1 Musalman Law (1907), 
Article 77, includes ' ‘the condition of the 
husband" as one. "of the tests of “proper 
dower.’” | i 
Basing my opinion on these authoritise, I 
wonld overrule the contention of defendant's 
Pleader that in | éstimating " proper dower” 
the husband’s etatis is nob to be taken into 
account. l i X 
There is no, denis as to actual dowers 
paid in plaintiff's father's family to females 
of that family. Nüither party has been able 
. to give any instances, and we are left to the 
other indications detailed i in the account of 
the evidence of. the parties given earlier in 
this judgment and: to the circumstance that 
defendant’s father, late defendant No. 2, tried 
- to compromise the case by offering some 
7% ghumaos of land or Rs. 1,700 cash in 
lieu of dower—Seo| P. We 4 and the judg- 
ment of the Court below. Taking all this 
into account, it seems to me that plaintiff has 
shifted to the shoulders. of defendant the 
onus of showing that Rs, 2,000 is more than 
the "proper dower”, and this onus is undis- 
charged. |j 
For these reasong 
peal with costs, “i 
SgAu Din, J.—I agree general in the fore- 
going judgment andi [jin désmissing the appeal 
with costs. 


I would dismiss ‘the ap- 





Appeal diemissed, — 
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PUNJAB CHIEF COURT. 
‘Ssconp Civit Apprat No. 972 op 1910. 


E November 28, 1911. 


Present; — Mr. Justice Robertson. 
FATEH DIN anp Selecteer dsl Gi ae 
APPELLANTS 
VETEUs 
ALL AHA DITTA AND OTRERS — P LAINTIFI'3 = >< 


RESPONDENTS. 
Custom — Alienation —Vergal or Bargal 
Jhelum District — Will by a sonless Vargal. 
A Bargal sonless Muhammadan Jat of the Jhelum 
District cannot validly bequeath his property by Will 
to his daughter's sons in presence of agnate col. 
laterals. 


Second appeal from the order of the Di- 
visional Judge, Jhelum Wivision, dated the 
6th June 1910, affirming that of the Munaif, 
Ist class, Jhelum, dated the 9th ‘March 1910, 
decreeing plaintiff's claim. . 

. Mr. Nand Lal, for the Appellants. 

Bakhshi Gokal Chand, for the Respondents. . 

JUDGMENT.—The parties are Vurgal 
of Bargal Jaís of the Jhelum District. 

The question for decision here is simply, 
ean a Bargal sonless proprietor validly be- 
queath his property by Will to his daughter’s 
sons in presence of agnate collaterals? 

Now, it appears thatthe deceased Atar 
made several previous attempts to alienate 
this land in favour of his danghter’s sons and 
there is no question of his désire and inten- 
tion to bequeath the land to him. He 
endeavoured to do so firsb by means of an 
alleged adoption. The parties are Musalman 
Jats and it was held that amongst this tribe 
such an adoption is not valid. Then he 
endeavoured to alienate part of this land by 
sale to his daughter’s sons Feroge, etc. That 
alienation was contested by the same re- 
versioners who are plaintiffs in this case and 
it was then decided tnter partes that Atar 
had no power to aliena®e: ffs property even 
by sale with possession in' presence of the 
collaterals, It is now sought to establish in 
a suit in which some, at any rate, of the 
parties are the same that although it has 
been defded that Atar had no power to 
alienate by adoption and further he had no 
power to alienate by sale, he has the power 
to bequeath his land by Wills 

None of the instances produced of aliena- 
tion by Will are cases which have occurred 


Jats of 


‘amongst this gctuel tribe of Vargal Jats excopt — 


one which is of' too recent adate to «form a 
precedent. Some of the other cases ate cases 
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Occurring amongst other gots of Jats and these 
cannot be excluded from consideration as Jats 
of.the Jhelum District probably follow prac- 
tically identical custom, though they could 
not be held of the same value in cases of the 
same got. The answer of the Jaís recorded 
at pape 54 of Talbot’s Customary Law of 
Jhelum District is vague and unsatisfactory. 
In the ordinary course of events the right of 
alienation’ by Wiil follows upon the creation 
of the right to alienate zntzr vivos, but ib is 
impossible to hold in this ease that ib can 
be said to exist in this tribe. It is, however, 
very significant that it has been decided in 
a suit in which some of the parties were 
indentical with those in this suit, (in which 
the broad issue of the power of Atar to alien- 
ate was drawn) that he had no power to 
alienate in any way in the presence of his 
collaterals without proving necessity. I 
prefer to base my judgment, that of a single 
Judge, largely upon this precedent and the 
actual evidence on the record rather than 
upon any broad consideration of the question 
of custom of the Vargal jats. 

I accordingly dismiss the appeal with coats. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Civin Reviston Petitions Nos. 741 to 743 
or 1910. 

November 16, 1911. 
Present:—Mr. Justice Abdur Rahim. 
RAMANATHAN CHETTIAR AND ANOTHER 
— PETITIONERS 
vorsus 
SOKKANATHA GOUNDEN AND ANOTHER— 
RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 232-- Oral 
assignment of decree—Whether application im accordance 
with law—Step-in-aid of execution — Limitation, 

The effect of saction 299, Civil Procedure Code, 
1882, is that no application for execution based on an 
oral assignment of the decree, can be entertained at 
all by Courts. Such an application is not one in 
accordance with law, nor is it a step-in-aid of oxecu- 
tion. The assign$e of a degree under an oral assign- 
ment has no locus standi at all to apply for@xecution. 

Parvati v. Digambar, 15 B. 307, followed, 

Hafizudin Chowdhuri v. Abdul Aziz, 20 C. 755, not 
approved. f 

Brojonath v. Iswar Churtdra Dutt, 19 C. 482 and 
Mangal Khan v. Salimulla Khan, 16 A, 26, distingu- 
ished. 

Where an applicgtion by & verbal assignee for exe- 


oution of the decree has been disenissed ib . will nob : 


have the effect of efflarging the time even if written 
assignmer is subsequently obtained after the expiry 
of limitation. 


Petitions, under section 25 of Act IX of 
1897, praying the High Court to revise the 
orders of the District Munsif of Erode, dated 
6th August 1910, in E. P. Nos. 4311, 4312 
and 4313 of 1907 respectively in S. U. S. Nos. 
3121, 3128 and 3135 of 1902 respectively. 

Mr. T. M. Krishnaswamy Adyar, for the 
Petitioners. 

Mr. S. S. Vencatramana Iyer, for the He- 
spondents. 

JUDGMENT. 
In C. R. P. No. 741 or 1910. 

The question of law involved in this case 
is, whether an application for execution of a 
decree made by a person who purported to be 
assigned of the decree by oral transfer can be 
regarded as anapplication in accordance with 
law or as a step-in-aid of execution, the as- 
signee having, after the dismissal of the ap- 
plication and after the period of limitation 
had lapsed, obtained an assignment in writing. 
Section 232 of the old Code of Civil Proce- 
dure, 1882, says that if a decree be transferred 
by assignment in writing or by operation of 
law from the decree-holder to any other per- 
son, the transfesee may apply for its execu- 
tion; this means that the Court cannot, for 
purposes of section 232, recognize any other 
mode of transfer, such as an oral transfer. 
As pointed out in Parvati v. Digambar (1), 
as assignee of a decree under an oral assign- 
ment has no locus standi at all to apply for 
execution. Then, how can it be said that an 
application by such an assignee may still be in 
accordance with law, or astep-in-aid of execu- 
tion. I think the position of the petitioners is 
clearly untenable; and their learned Vakil has 
not been able to adduce any authority iu 
its support. Of the cases cited, those 
nearest to the point are the cases 
which lay down that an application by a 
representative of a deceased decree-holder 
for execution of the decree might be re- 
garded as being in accordance with law 
or*a step-in-aid of execution, even if the 
application is not accompanied with a 
succession cartificate, But section 4 (1), 
clause (b) of the Succession Certificate Act 
(VII of 1889) merely lays down that 
the Court shall not proceed to execute 
the decree until the Sertifisate is produced, 
and not that the repreSentative cannot 
make the application until he has, obtained 
the certificate. [See Brojonath Surma v, 

(1) 15 B. 307. 
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Iswar Ohundra Dutt (7) and Mangal Khan v. 
Salimullah Khan (3) 1. The effect of section 
232, Civil Procedure Code, 1882, however, 
is that no application based on an oral trans- 
fer can be entertained at all, and it would, 
therefore, be impossible to treat such an appli- 
eation as being i in accordance with law, or as 
having the effect of furthering execution. 
The Court not having the power to recognize 
sich an application, this application must be 
regarded in law as having no sort of effect. 
‘I may mention that the Vakil for the peti- 
tioners very rightly refrained from contend- 
ing that I should ignore the provisions of the 
Civil Procedure Code i in considering whether 
an application for execution is in accordance 
with law or is to be regarded as a step-in-aid 
of execution, because the Civil Procedure Code 
of 1882 was enacted after the Limitation Act 
came into force. Such a view seems to have 
been taken in Hafizuddin Ohoudhri v. Abdul 
Asiz (4), but it is contrary to a series of deci- 
sions and is obviously untenable. I hold, 
therefore, that the order of the District Munsif 


is right. The petition is dismissed with costs. 


Ix C. R. P. Nos. 742 ann 748 or 1910. 


These petitions’ follow C. R. P. No. 741 of © 


1910 and for the reasons recorded in the judg- 
ment therein O. R. P. No. 743 of 1910 is dis- 
missed with costsiand C. R. P. No. 742 of 
“1910 is dismissed. , 
n | Petitions dismissed. 
(2) 19 C.482. | (8) 16 A. 26. 
(4) 20 C. 755, ; i 
ALLAHABAD HIGH COURT. 
SECOND Civin APPEAL No. 1050 or 1910. 
November 21, 1911. 
Present: —Mr. Justice Banerjee and 
Mr. Justice Tudball 
JAGAR NATH OJHA Np OTHERS— 
PLAINTIFFS—- Å PPDBLLANTS 





. versus 
RAMPHAL AND OrHEBS—DzFENDANTS — 
RESPONDENTS, 


Civil Procedure Code (Act V of 1908), O. XXI, r, 86— 
Suit and decree for joint possession. 

An action for joint possession is maintainable and 
a decree for such possession must be given unless the 
Court deems it unreasogable in the interests of all 
the parties concernedito pass such a decree. 

Phani Singh v. Nawab Singh, 28 A. 161; A. W. N. 
(1905) 283, dissented from, 6 

Bhairon Rai v. Sarag Rai, 26 A. 588, followed. 

Rahmat Chaudhri v. Salamat Chaudhri, A. W. N. 
(1901) 48; Watson and Company v. Ram Chand Dutt, 
180- 10; 17 I. A. 110; Bhola Nath v. Busken, A. W.N. 
(1894) 127, referred to. 

. | 


t 


| 


INDIAN CASES. 79 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 27th 
June 1910. 

Mr. Surrendro Nath Sen, for the Appellants. 

Mr. Ahmed Kareem, for the Respondents. 

JUDGMENT.—The only question in this 
appeal is whether a plaintiff who had never 
been in possession but was entitled to posses- 
sion jointly with other persons could be 
granted a decree for joint possession. The 
facts of the case are fully set forth in the 
order of our brother Chamier by which he 
referred this case to a Bench of two Judges. 
They are briefly these: —The property in suit, 
which is a share of zemindarz originally 
belonged to one Lachhme Ojha. It passed 
on his death to his widow, and on the widow's 
death to the plaintiff, to the respondents and 
to others. As the plaintiff did not obtain pos- 
Session of the property, he brought the 
suit out of which this appeal has arisen, 
for possession jointly with the defendants. 
He also claimed damages but that part of the 
claim has not been pressed in this Court. 
Other reliefs were asked for with which we 
are nob concerned in this appeal. The Court 
of first insance decreed a part of the claim 
but refused to grant & decree for joint pos- 
session. This decree was affirmed by the 
lower Appellate Court. The contention before 
us-is that a decree for joint possession ought 
to have:been passed in the plaintiff's favour. 
For the opposite contention reliance is placed 
upon the decision of a Bench of this Court in 
Phani Singh v. Nawad Singh (1). That case, 
no doubt, supports the view taken by the 
Courts below but, with greut deference, we are 
unable to agree with it. In the Full Bench 
easeof Bhairon Ratv. Saran Rai (2), it was held 
that where the plaintiff had been ousted from 
joint possession by the defendants, a decree 
could be made in his favour for restoration to 
joint possession. We fail to see that on prin- 
ciple there is any distinction between the case 
of a person who was in joint posaession bat wag 
subsequently dispossesSed and the case of a 
person wHo was entitled to joint possession 
but bad nob obtained such possession. As 
pointed out by our brother Chamier, an 
action for joint possession if a well known 
form of action both in England and in this 
country and, before the decisio; of the case of 


Rai:mat Chaudjri*v. Salamat P RUNE (3), 
(1) 28 A. 161, A. W. N. (1905) 293. 
(2) 26 A. 588. 
(3) A. W. N. (1901) 48. 
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decrees were always made for such posses- 
Bion. There may, no doubt, be cases in 
which the Court may not deem it reasonable 
in the interests of all the parties concerned to 
make a decree for joint possession. An 
instance of such acase is that of Watson and 
Oompany v. Ram Ohand Dutt. (4). Another 
case of the same kind is that of. Bhola Nath 
v. Buskin (5). That a decree for joint pos- 
session can be made has until recently in this 
Court always been regarded as settled law 
but if any doubt existed on the point, it has 
been removed by the clear provisions of Order 
XXI, rule 35 of the present Code of Civil 
Procedure. In our opinion the circumstances 
of the present cage are such as to entitle 
the plaintiff to a decree for joint possession. 
The Courts below were, therefore, wrong in 
not granting him such a decree. We ac- 
cordingly allow the appeal, and vary the 
decree of the Courts below by adding to the 
decree made by those Courts a decree in the 
plaintifi’s favour for joint possession of the 
property decreed. The appellant will have 
his costs in this Courtundin the Courts 
below. 
Appeal allowed, 


(4) 18 C. 10; 17 I. A. 110. 
(B) A. W. N. (1894) 127. 





ALLAHABAD HIGH. COURT. 
First Civi, APPEAL No. 150 or 1910. 
November 13, 1911. 
Present:—Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 
SHAMINATB CHOUDHRI—~Pratntizr— 
° APPELLANT 
versus 
RAMJAS AND OTHERS— DEFENDANTS— 
RESPONDENTS. 

Compromise decree— a es obtained under wn. 
due influence—Sutt fo Setaside the decree whether main- 
tainable. 

A suit to seb aside & consent decree obtained under 
undue influence is maintainable. 

Hadders Field Banking Company, Limited v. Henry 
Lister and Son, Limited, (1895) 2 Oh. 273; 64 L. J. Ch. 
623. 12 R. 381; 72 L. T. 708: 43 W. R. 607; VMusammat 
Golab Koer v. Badshah Bahadur, 2 Ind. Cas, 129; 13 C. 
W. N.1197; Sarvesh Ohandra Basu v. Hart Dayal 
Singh, 5 Ind. Cas. 236; 14 0. W. N. 451; 110. L. J. 
840, referred to. 


First appeal from the decision of the 
Additional SuBordinate Judge of Gorakhpur. 

Dr. Tej Bahadur Sapru (With him Mr. 
Ramakant Malviya), for the Appellant. 
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Mr. Ohoudhr? (with him Messrs. Govind 
Pershad and Purghottam Das), for the Re- 
spondents. 

JUDGMENT.—This appeal arises out 
of asuit brought by the appellant to set 
aside a decree for partition of a joint family 
property which was passed upon compromise 
between the parties. The ground of suit 
is that the consent of the appellant to 
the compromise was obtained by undue influ- 
ence exerted on him by the defendant-respond- 
ent Ramjas Chaudhuri. Thesnit has been 
dismissed by the Court below on the ground 
that no such suit is maintainable. The Sub- 
ordinate Judge was of opinion that a decree 
could not be set aside by suit except on the 
ground offraud or collusion, In the course 
of his judgment, he refers to section 44 of 
the Evidence Act. But that section does 
not purport to enumerate the grounds on 
which a decree can be attacked by a separate 
suit, "Thereare cases, no doubt, which sug- 
gest that where a decree is attacked by a party 
on any ground other than that of fraud, he 
should proceed by way of motion or appli- 
cation for review of judgment. But all the 
recent authorities are to the effect that 
whether or not a party may proceed by way 
of motion or application for review of judg- 
ment he may proceed by suit. In the case of 
the Huddersfield Banking Company, Inmited 
v. Henry Lister and Son, Limited (1) a consent 
order had been made forthe sale of some 
power looms. The Banking Company after- 
wards ascertained that the power looms had 
been affixed to certain mills so as to become 
part of the property comprised in a mortgage 
security, Atthe time of the consent order 
it was supposed that the machinery was not 
affixed to the mills and, therefore, was not 
part of the securijy. The Company brought 
an action to have the order seb aside. The 
action was resisted on the ground that 
the arrangements having merged in an order 
of the Court could not be set aside. Vanghan 
Williams, J., said “The real truth of the matter 
is that the order is a merecreature of the 
agreement, and to say that the Court can 
set aside the agreement and it was not dis- 
puted that thjs could bs doneif a common 
mistake were proved but that ibt cannot set 
aside an order whic Was the creature of 


that agreement seems to me tobe giving 
(1) (1896) 2 Oh. 278; 64 L. J, Ch. 523; 12 R. 381 
72 L, T, 108; 43 W. R, 567. 
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the branch an existeace whichis inbisandant 

of the ree, Under the eirenmstancea I have 

come ro the couclaeion that I can set aside 

the crder and give effect to what are tho 

true rights ef the parties.” His views were 
nffirmed by the Court. of Appeal. Lindley, 

L.J, said “1 bave rot the slightest doubt 
that a consent order ean be impeached not 
‘only om the ground of fraud bnt on any 

grounds which ‘invalidate the agreement 
which it impresges, in a mere formal way 

than usual. la my mind the only qtestion 
is whether the agreement on which the 
consent order was based can be invali- 

dated or uot. Of course, if that agree. 
ment cannot be invalidated, the consent 
order is god, Jf it can be, the e msent order 
is bad.” Li pea and Kay, L. JJ, expressed 

themselves to the same effect. The decision 

in that case waa followed in Musimmat Golib 

Koer v. Badshah Bich dur (2) and in Sarbesh 
Chandra Bust v. Hart Diyal Sirgh (8). The 
judgment of the Cours in the last mentioned 

case contains au exhaustive review of the 
authorities both as to the grounds on whieh 
a decree obtained by consent or upon a com- 

promise can be attacked and as to the pro- 

cedare to be adopted in such eises, In our 
opinion the decision' of the Court below ia 
wrong. We allow the appeal, set aside the 
decree.of the Subordinate Judge, and remand 
the suit in crler that it may be restored to 
the file of pending ,cases and disposed of 
‘according to law. Costs which iu this Court 
will include fees on the higher scale will be 
costs in the eanuse. : 


Arvan} allowed. 
(2) 13 0. W. N. 1197: 2 Ind. Cas. 129. 
(3) 14 0. W. N. 451; 5 Ind. Cas. 226; 11 C. L. J, 
345. 
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MADRAS HIGH COURT. 
Civit Arrear acarne (ORDER No. 58 cr 1908 
October 19, 1911. 

Present:—S.r Ralph Benson, Judge, and 
Mr Justice Abdur Rahim 
SRIRANGA BLPALA DALAI RAO 
GARU a>) ANO; HER-— APPELLANTS 
erute 
RAJAH DAMARA KUMARA THIMMA 
NAYANIM BAHADUR VARU AND 


Aro HR — RESPONDENTS, 
Civil Procedure Coe (Act XIV of 1882), 8. 875 4— 
Compromise in caecution—Subseguent application jor 


- 
e — — — 
* 


execution on basis of compromise —Estoppel— Question 
of law. 

In execution of a decree n compromise was effect. 
ed oy the parties as to the mode of satisfying the 
decr e and accepted by the Court wh'eh dismiost d 
the execution application then pending an^ directed 
that if the parties did not adhere tothe c»mpro-nise 
afresh application fur execution would have to ba 
fled. ‘Thereafter, several payments wero made iu 
accordance with tle compromise bit the whole 
amount dne nob having been paid it was sought to 
realize the balance in execution when the defendant 
contended that the terms of the compromise could not 
b» enforred in execution: 

Held, that the defendant was estopped from 
contending that the terms of the arrangement could 
not be enforced in execution. 

Held, further, that the question whether estoppel 
arises on cortain factsis a question of law, and that 
whatever its other effects may be, section 375A of 
the Civil_Procedure Code, does not in any way affect 
the rule of estoppel. 


Appeal against the order of the District 
Conrt of North Arcot, dated 22nd October 
1907 in E P. No. 16 of 1903 in O. S. No. 
12 of 1890. 

The Hon'ble Mr. T. V. Seshagiri Aiyar, for 
the Appellants, 

The Hon'ble Mr. L. A, Govindarogava Iyer, 
for the Respondents. 


JUDGMENT.—-As regards one of the 
grounds on which the judgment of the lower 
Court is based, namely, that the decrees is 
not executable against the successor of the 
zemtudir wko was party to the suit, it is 
enough to point out that this view cannot be 
gu pnorted in vidw of the decision of this Court 
in Zemindar of Kerretnug ir v. Trustee cf Tirus 
gmabatz Tirupati (1) which is followed in 
Depurn Kalappa Reddi v. Akkhappa Ncraya- 
piin (2). 


We also think thatthe contention of the 
learned Vakil for the appellant that the 
respordent is estopped from contending that 
ihe terms of the compromise as evidenced by 
the petition dated the 16th February 1907 
cannot be enforced in execution. The decree 
was one for partition of certain family jewels 
and one of the decree-holders assigned his 
interest in*the deoree to the appellaut. Then 
the parties agreed before the cxecnting Court 
{hat rhe appellant instead,:f having w share 
of the jewels would get a certain sum cf 
money as their value, and they futther ag.eed, 
aa we rend the petition, that the money was 
to be realised in exécution. The Court there- 

* 


(1) 32 M. 429; 19 M. L. J. 403; 2 Ind. Cas. 18. 
(2) 8 M. L. T. 297; 2 M. W. N. 76,8 Ind. Cas, 392. 
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vpon passed an order accepting the terms of 
the compromise and directed that the appli- 
cation then pending for execution be struck 
cff, and in case the parties did not adhere to 
the agreement, a fresh application for excca- 
tion would have to be filed. Then we find 
that several psy ments were made in accord- 
anco with this egreement, and afterwards 
the decree was ordered to be transmitted to 
another Court for execution for the balance 
of the money. Upon these fac's, it seems 


tous that the defendant is estopped from : 


eontendirg that the terms cf the arrangement 
cannot be enforced in .execution. In so 
holding, we act upon a principle which had 
been well established in many enses [sea 
Sadasíiva Pillez. v. Rama L'ngh Pillat (3), 
Gouree Sunkar Tribedee v. Amon Ali Chow- 
dhry (4); Lakshmana v. Sukiya Rat (5); Sheo 
Golam Lall v. Bert Prosad (0).] lt is true 
that the matter was not presented in this 
light before the lower Court, but these facts 
which we have stated are not disputed, and 
it is really a question of law whether estoppel 
arises on these facts; and there can be no 
question in such a case of the respondent 
being prejudiced because estoppel was not 
pleaded against him in so many words. We 
may mention that much reliance has bern 
placed by Mr. Govinda Raghava Jyer, the 
learned Pleader for the respondent, on sec- 
tion 875A of the Civil Procedure Code which 
he conterds has the effect of preventing any 
compromise such gs this being enforced in 
execution, Bot the section, whatever its 
other effects may be, does not in any way 
affect the rule of estoppel, and the learned 
Vakil for the respondent is unable to con- 
tend that it does. 

We, therefore, set aside the order of the 
District Judge=se@ remand the case. He 
will dispose of the Execution Petition No. 16 
of 1903 accordirg to law. 

The costs will abide the result. 


" Arpeul allowed. 
(3) 2 I. A. 219 pp. 232, 233; 15 B. L. X. 883; 24 W. 
R. 193. 
+ (4) 21 W. R. 309, 
(5) 7 M. 400. 
(6, 5 C. 27; 2C. L. R. 29, 
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CALCUTTA HIGH COURT. 
MriscELDAxErOUS Civit, Arerati Nc. 492 
or 1909. 

November 23, 1911. 
Present:— Mr, Justice Casperez anl 
Mr, Justice |). Chrterjee. 
PROMODA NATH ROY —Decses-scuber 
— APPELLANT 
Yargus 
ALAMGIR KHAN CHOWDHURY AND 


OTHERI— Jc DG 'ENT D! BOR? — RAWONDENTS. 

Landlord and tenant —Co-sharer’s suit for entire rent 
making other co-sharers parties~~ Decree for his share of 
vent only — Whether decree a rent decree or money decree 
—' Decree", masing of—Reference to pleadings and 
judgment, if allowable. 

A co sharer landlord brought a suit for the entire 
arveurs of rent making his co-sharers pro forma defend- 
ants and praying for a decliration that the decretal 
amount shold be a charge upon the tenure in arrears. 
The Court held that as the plaintiff's share of the rent 
was separately collected, his co-sharers were not neces- 
sary parties and that the claim for their share of the 
rent was untenable. A decree was passed for the plaints 
ifs share of the rent to be realised from the assets 
of the tenant who had in the meantime died. Taia 
decree was not appealed against: 

/Teld, that, although the suit was rightly framed as 
a suit for rent and a decree properly passed would be 
capable of execution under the sp: cial procedure of the 
Bangal Tenancy Act, yet in the present ease the Court 
passed & money decree only and it was incapable of 
execution as a rent decree under the Act. 

A Court can refer to the pleadings and judgment 
in order to ascertain the real meaning of a decree. 

Appeal from the order of the Sub-Judge 
of Rajshaye, dated August 14th, 190). 

e Dr. Rash Pehrry Ghose, Babus Sara Kumar 
Mitra and Yatish Ohandra Ghose, for -the 
Appellant. 

Babus Dwerka Nath Ohakravarti, J. Bagchi, 
Shyama Ohuran Poy and Hara Prosad Ohatter- 
jee, for the Reapoudents, 

JUDGMENT.—Tbhe main question in 
controversy in tis case is whether the decree 
obtained by the appellant can be executed 
asa decree for rent under the Bengal Ten- 
ancy Act. The learned Subordinate Judge 
has held in the negative, and the decree- 
holder appeals. The decree-holder is the 
owner of six annas and the opposite party 
defendants Nos. 2 to 6 are the owners of two 
anvas of an eight-annasemehal which was let 
out in pela? to the arcestor of the judg- 
ment debtors opogsite parties. The decree- 
holder, as such 6 annas owner brought & suit 
to recover arrears of rent against the poini- 
dar making the owners of the remaining two 
annas proforma defendants, praying for a 
decree for the entire rent, as algo, for a decla- 
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ration that the decretal amount shonld baa 
charge noon the tenure in arrean, Jaana 
No. 7 in the sait ("Are the plaintiffs entitled 
to have a ben on. the benare in sui P“) was 
evidentiv framed io conaeqnence of the lasb 
prayer b-ing objected to. The learned Sabor. 
dinate Judge who tried the suit held that 
as the rent for the 6 annaa had been sepa- 
rately collected, the an. sharers were rot neces- 
gary parties and that the claim for their 
share cf the rent was untenable. He held 
cn the 7:h issue, that the plaintiffs as part 


owners could not enfaree a lien on the tenn'e' 


and ultimately passed a decree f^r a sum 
which was to be: reabg»d from the arseta of 
ihe patni lur Nar Mahomed Khan who had 
died in the meantime, his heirs being sub- 
stituted ou the 'record in his place. This 
decree was made in April 1907, and ibere 
was no appeal against it. When the decree- 
holder sought to execute this deerea as a rent 
. decree under the Bengal Teraney Act, c bj-c- 
tion was preferred by the judgment-debtor, 
Shamsur: issa Khanom, tnat the decree was 
a money deeree and must be executed as 
such. The Corrt of exeeution, readiag the 
decree by the light of the judgment in the 
original suit, held the objection to be well 
fourded. i 

It is contanded' in appeal before us that 
the decree is & deeree for rent; that the Court 
below was wrong in referring to the judg- 
ment for the proper construction of ¿he 
' decree; that, even if the judgment could he 
referred tr, the Yih issue was immaterinl 
and should not have been raised or tried 
so that the matter eannot be ves judicuta. 
and that, in any case, the decree-holder is 
entitled to sell the tenure under seoticn 153B. 
of the Bengal Tenancy Agt. 

Reliance kas been placed on the case of 
Rajah l'romeda Nath Roy v. Rameni Kants 
Roy (1). | 

We have no donbt that the suit was right- 
ly framed as a anit for rent, and a decree 
properly p.uss-d therein would be capable of 
execution ryder the special procedure of 
the Bergal Tsnaray Act. The law on tho 
point, however, had not. as yet been quite 
gettled, and the plaintiff was advised to maka 
his special prayer for the declaration of a 
charge on the tenure, Inasmuch as the 
defendants erxnregtad that prayer, Am jorna 


(1) 85 0.33 ,12 C W. N. 249; 10 Bom. L. R. 66; 
4 C. I. J. 1:9 3 M. L. T. 151; 18 M. L.J. 43. 
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was framed and dasidel againgh the pliint- 
iff and a decree was passed forthe amount 
in arraar to ba real'ed from the assebs of 
the d ceased putnidiır. Hven withouc the 
light thrown by the jilzment, this Ias$ 
mentiined portion of the decree indicates 
that the Court meant to passa money decree. 
The judgment, however, makes the whole p>- 
sition clear and there is ample authority for 
the Conrt to refer to the pleadings and jadg- 
ment in order to ascertain the real meaning 
of a decree. See Jugatt Singh v. NSarabiit 
Fé gù (2); Magniram v. Mehdi Hossein (3). 
The decree in question was not appealed 
against, and has became Gaal and 19 binding 
between the parties in execution. Sae Rim 
Kirp lSingh v. Rup Kuari (4). No qnestion of 
reg gud catu can arise, as the quastion ia raised 
nobia another suit but in execution of the 
deeree passed in the same suit. Again, tha 
decree not being, in our opinion, a decree for 
arrears of rent, as contemplated by the Bengal 
Tananey Ach, the provisions of section 
J58B of that Act have no application. 
Moreover, the decree was passed b3fore that 
rection was enacted. We think, therefore, 
that the learned Subordinate Judge was right 
in his estimate of the nature of the daecree, 


and wa accordingly dismiss the appeal with 


e.a's 5 gold mohurs. 
Apreal dismissal. 
(23 190 15). 
(313 31 C. 95. 
(4) 11 I. A. 87; 6 A. 269. 


ALUAHABAD HIGH COURT. 
Sgcoxp Civiu Appaal NS. 352 o 1211, 
November 22, 1911, 

Present: —Mr. Justice Banerji and Mr. Jasties 

Tudball. , 
ABDUL HAKIM RHAN AND ANOTH?R — 
DgFENDANTS — ÁPPELLANTS 
vÓrSTS 
CHANDAN AND ASOfH £1 —PLAIST.L 9, — 
WR zapavorNTa, 

Registrati m Act (XVI of 19031, ss 73, 7, 77 ~ 499%. 
ention for registration —Inquur j ~ No evidence prol wed 
— Order of rerus1l. P ^ 

Where, owing to the absence qf the partias, who 
were to attend for the parpose of an inquity under 
go.bion 74 of tho Indian Registration Act, a Registrar 
digmisses an application mado unter section 73 of tho 
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Act to have the document registered, the order of the 
Registrar is an order of refusal within the meaning 
of section 77 of the Act. 

Sajibilah Sir:ar v. Haji Khosh Mohomed Strkay, 
13 0. 264, followed. 

Udit Upadria v. Imam Bandi Bibi, 24 A. 402, re. 
feried to, 

Second appeal from the decision of the 
District Judge of Saharanpur, dated the 27th 
of January 1911. 

Mr. Bra nath Vyas, for the Appellants. 

Mr. S. A. Heuer, for the Respondents. 

JUDGMENT.-—This appeal arises ont of 
a suit brought by the plaintiffs-resporndents 
under section 77 of the Registration Act to 
secure registration ofa sale-deed which was 
admittedly executed by defendant No. 1 as 
general attorney of defendant No. 2. The 
suit was contested by both the defendants. 
Registratiou was refused by the Sub Registrar 
on the 20ch of December 1908. Within the 
period of thirty days from that date the plaint- 
ifi.respondents applied to the Registrar 
under section 73 of the Act. A date was 
fixed by the Registrar for an inquiry to ba 
made under section 74. On the date fixed 
the parties did not appear, and the Registrar 
recorded an order dismissing the application, 
The plaintiffs then brought the present suit. 
The suit was resisted chiefly on the ground 
that there had been no inquiry by the 
Registrar under section 74 of the Act and 
that, therefore, there had been no such 
refusal to register as is contemplated by sac- 
tion 77. A plea has been raised in this 
Court that the application tothe Registrar 
had not been made within the time allowed 
by law. There is no substance in this plea 
as it was admitted by the parties in the 
Court below that that application was 
made within thirty days of the order passed 
by the Sub.Kegéer, This is manifest 
from the opening lines of the Appellate 
Court’s judgment and it has not been shown 
tous that the statement contained in the 
judgment is ‘incorrecf. Both the Courts 
below decreed the plaintiff's snit relyigg noon 
the ruling in Sajibullah Sirkar v. Hai Khos’s 
Mahomed Sirkar (1). They have held that 
the order of thes Registrar is a refusal within 
the meaning of section 77. The point taken 
before us ia that the applicants, 2. e, the pre- 
sent plaintiffs, not having appeared before 
ihe Registrar *and not havihg adduced 
evidence, the irquiry which is ordered by 

(1) 18 C. 264, 
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seclion 74 was nob made, and, therefore, the 
order of the Regiatrar is not a refneal such as 
is eontemrlated hy the Jaw. Reliance is 
placed upon certain observations in Udit 


Upaóhia v. Imom B.ndi Bibi (2). The qaes- - 
tion for decision in that case was 
not that which is now before ua. In that 


case the plaintiff. Musammot Imam Bandi 
Bibi, had made an application to the Registrar 
ta obtain an order for registration more than 
thirty days after the order of the Sub- Regis- 
tiar refusing registration, It was, therefore, 
held that she had not fulfilled one of the 
conditions precedent to the bringing of a suit 
under section 77. Tn the course of the jadg- 


ment certain ohscrvations were made hy ono 


of the learned Judges. On pages 405 aud 407 
Burkitt, J., says "rhe words ‘refuses to order 
tha document to be registered under section 
76’ imply,in my opinion, that the application 
mnst have been presented in time under section 
73. and that afier 11 quiry the Registrar has 
refused to direct 15 to be registered", Stress 
ja laid up^n the words that after inquiry the 
Registrar has refused to direct it to be regis- 
tered. At the bottom of page 408 the 
judgment continues —"füaoally I would point 
ont that the right of suit given by section 77 
of the Aét is aright consequential on a refusal 
under section 76, which refusal is based on 
the inquiry directed by section 74, and if there 
be no such refnaal no right to sue accrues 
under section 77". In so far as those obser. 
vations touch on the qnestion of the inquiry 
made after an application, they were quite 
nnonecessary for a decision on the point in issne 
in that case. In the case now before us there 
is no material on the record to show to us what 
exactly happened in the present case, and 
we are not prepareg to.bold that where the 
District Regis'rar on an application duly pre- 
sented within time has fixed a date for the 
purposes of an inquiry and has then refused 
to register the document because no evidence 
has baen adduced before him no such refusal 
has been madeas is contemplated by section 77. 
There is nothing in the cireamstances of tha 
ease to show that the applicatinn onder section 
73 was not a bona fide application which the 
plaintiffs did not intepd to prosecute. It is 
clear that they neither. withdrew nor 
abandoned their application, The Regie- 
irar's order dismissing the application was 
one merely refusing to register the 

(2) 24 A. 402. 
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document becanse no evidence of the execu: 
tion thereof had been eplaced before him. 
We agree with the remarks in Sajibu'lah 
Sirkar v. Hait Khosh Mahomed Sirkar (D). 
In our opinion the decision ot the Court below 
18 correct. The appeal fails and is dismissed 
with costs. 


Appeal dismissel. 
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CALOUTTTA HIGH COURT. 
SECOND Civin Arrat No. 2276 or 1902, 
July 21, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

Mohant JAGARNATH DAS—Ptarxirrr— 
"At PSLLANT 
Versus 
B'BI RUPA— DEPENDANT —ResroxpDgvT. 

Hindu Law ~Shebrit—Alienation by Mohant —-Swuit to 
set aside ali nation — D evden of proof -Pow:r of &hebait 
— Alienation when in b2 justified — What hss to be es- 
tablished to justify alienatton. 

The quesinn as to the party on whom the onus of 
proof lies in a suit to set aside nn alienation of en- 
dowed property, is one not capable of a ganeral 
and inflexible answer, 

Hunoomn peraaud Panday v. Baonove Munraj Koon. 
weree, 0 M. I. A. 893 at p. 419; 13 W. R. 81, reforred 
to 


Where, at the time of such alienation, tha plaint- 
iX was joint Manager of the properties of the 
endowment an! had ‘ssecial means of knowledges 
as to the funds available for the purpose of tie 
management, it was for him ‘to prove that there 
was no necessity for the alienation mad) byethe 
Mohant in possession. The power of a shebait in 
respect of au alienation of eniowed p-operty is 
analogous to that of the Manager of the property of 
an infant. 

Prosunno Kumari v. Golab Ohand, 2 I. A. 145; 14 
B. L. R. 450; 25 W. R. 25%, Do rganath v. R wimchander, 
41. A. 523: 2 0, 311, Shoo Shankar Gir « Ram Shewak, 
210. 77, News str Jyet Hossain Khan v. Mohant 
Bhagwan Dis, 11 C. W. N. 261,485 7. 249; 60. L. J. 
412; and Madho Parshad v. Ram Ratan, 11 Ind. Cas. 
507. 14 0. L. J, 264; 15 C. W. N. 838; (1911) 2 M. 
W N 66; 13 Bom. L. R, 780, 21. M. L. J. 933; 10 M, 
L. T 481, relied upon. ' 

The alienation of the ^orpus ought only to bo resogted 
toas an extreme measure in the absence of other 
reasonable means uf providing for the means of the 
endowment. 

Natars;« Desikir v, Paltniippa Chetty, 9 Ind. Cas. 
£81: 20 M. L. J. 9335 9 M L T 8°, veferre l to, 

What has to bo established to jusgfy such an alien- 
ation is that, forthe needs of the endowm»nt, no other 
means was available short Jf an absolute alienation of 
the property. It ise ot enouzh to find tant the sum 
paid by tha transforee was applied for the purposes of 
the endowment Where there was n? finding that 
the needs of tho endowment at the timo the aliona- 
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tion was made might nob have been mof by other 
means than an absolute transfer of a port ion of the 
endowed property, the sale was held to ba void. 


Appeal from the decree of the Second Sab- 
Judge of Mozaffarpur, dated June Brd, 19 ,9, 
modifyirg that of the Additional Maunsif of 
that place, dated February 15. h.1£09. 

Babus Lichmi Narain Singh, for the Ap- 
pellant, 

Babu Umakali Mukherjee and Manmotha 
Nath Muhherjee, for the Respondent. 

JUDGMENT.—The subject-matter of 
the litigation which has given rise to thia 
appeal is a parcel of 4 b/ghas of Fukirona land 
which admittedly formed part of the endowed 
properties belonging to,the Panapur Math, 
It appears that Mohant Siaram Das, the 
rpiritual head of this endowment, died on 
the 12th August 1905. Upon his death, 
diaputes arase as to the succession to the 
office of Mohant, and on the 27th June 1906, 
these disputes were settled among three 
rival claimants by name Baldeo Das, Jagar 
Nath Das and Salieram Das. The parties 
agreed tha& Baldeo Das would continue to 
be the Mohané during his life-time and’ that 
upon his death, Jagar Nath Dis would ruc. 
ceed as Mohavt of the two Asthuls at Panapur 
Nariar and Berhampura while Saligram Das 
would succeed asthe Mohant of the Asthal 
at Coapra Rupnath. lt was further arranged 
that, during the life-time of Bildeo, Jagar 
Nath would be joint manager with him in 
respect of the two Asthals to which he would 
be entitled to eucceed unon Lis death, while 
Saligram would be the joint manager of the 
Asthai at Chapra Roopsath to which he 
would be entitled ultimately to succeed. 
This ekram ima was duly registered on the 
27th Jane 1906 and contained an express 
provision that Mohan? Bildeo Das weuld not 
have avy right of alien of the properties 
of the endowment. The deed further re- 
cited that the properties of the endowment 
were subject to considerable ancestral debts, 
that ia, debts incurred dmiog the manage. 
ment oféthe precedirg Mohants, that if pay. 
ment of the said ancestral debts necessita: ed 
the saleof any property. dJagaroath arid 
Saligvam, by joini.g with B dao in execation 
of deeds of sala in respect of the p-operties 
appertaining to the Asthols ab Purapur 
Nariar and Ber&ampura aud Cuapra Hoop. 
nath respectively, would pay*off the ances ral 
debts, and that if Jagar Nath and MSaligram 
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did not join in the execution of the deeds of 
sale, Baldeo Das would ba-entitled, upon 
giving notice, to execute deeds of sala under 
his own signature aud pay off the ancestral 
debts thereby. Tt appears that, on the 9:h 
April 1907, Bildso Das executed a conveyance 
in favour of the defendant-respondent in 
respect of the disputed property. ‘Tha plaint- 
iff commenced this action on the 8:h April 
1908 for declaration that the transfer was 
void aud that he was entitled to recover 
possession. The defendant resisted the 
claim on the ground that the transfer hal 
been executed for justifying necessity and 
that she had consequently acqaired an in- 
defeasib!e title to the property transferred. 

The Court of first instance found that 
out of the consideration- money of 
Rs. 830 paid for the conveyance, it had 
been estabiished that Rs. 254had bien ap- 
plied in satisfaction of a debt incurred to 
meet the expenses of the sradh ceremony of 
Mohant Siaram Dus that, as to the re. 
mainder, there was no satisfactory evidanca 
to show that it was needed for the baneft 
of the endowment. In this view, tha Court 
of first instance gave a decree to the plaintilf 
for recovery of possession upon paymeat of 
Hs. 254 with interest thereon, Bosh parties 
were dissatisfied with this ‘decision and 
appealed to the Sabordinate Judge. Tha 
plaintiff contended that he was entitled to 
recover the property without payment of any 
sum ab all. The defendant contended, on she 
other hand, that the plaintiff was not entitled 
to recover the property under any cireum- 
stances. 
the finding of the first Court that Ra 2354 
was needed for payment of the deb’ incurred 
at the time of the srad of Siaram Dis. A3 
regards the remainder, he has found that 
it was also needed fheet the expenses of 
the management of the endowment. Upon 
these findings, the Subordinate Judge has 
held that the whole of the consideration- 
money was applied fos the benefit of the 
' endowment and that the plaintiff wAs conse- 
quently not entitled to impeach the title of 
the defendant. 

The plaintif*has "now appealed to this 
Court and, on his behalf, the decision of tha 
Subordinate Judge has been assailed on three 
grounds, namely, first, that ethe finding or tno 
Sub-Jauge upon the question of necessity 
cannot ‘be supported, inasmuch as he. had 


Toe Subordinate Judgo has afficmet 
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erronecusly thrown the burden of proof upon. 
the plaintifl; secondly, that the facta found do 
not show that there was any justifylog ne- 
cessity forthe alienation and, éhirdly, that 
even if there was any justifying necessity for 
the alienation, the transfer was void as it 
was iu contravention of the provisions of the 
eivarnamah by which the transferor was 
bound. 

To so far as the first of these contentions 
is concerned, there is, in our opinion, no 
substance in it. No doubt, ordinarily when 
a person takes a property from a limited 
owner and bis title is impeached, the burden 
is apon him to show that he has acquired the 
property under circumstances which mike his 
title unimpeachable. It was explained by 
their Lordshios of the Jadicial Com mittee in 
the case of Hinoonan Fersuud Pandoy v. 
Musammat B booee Munro? Koonwaree (1):— 
"No hard and fast rale cau be lud down in 
cases of this description. The question, on 
whom does the onus of proof lie in such suits 
js one not capable of a general and i: flox:ble 
answer. Tne presumption proper to ba made 
will vary with circumstances and muss be 
regulated by and dependent oa them.” The 
Sabordinate Judge bas pointed ont that, at 
the time the alienation took plac-, the plain- 
tiff was joint manager of the properties of the 
endowment, Hoe had special means of know- 
ledge as to the funds available for the pur- 
pose of the management at the time, It was 
fon bim to prove that there was no necessity 
for the alienation made by the Korani in 
possession, The first ground, therefore, must 
fail. 

In so far as the second ground taken by the 
plaintiff appellans is concerned, it is, in our 
opinion, well founded, No doubt, as has been 
laid down by theirgLordships of the Jadicial 
Committee in the cases of P.csurno Kumang 
v. Golub Chand (2) and Doorgancth v. Ham 
Ohunder (3) and also by this Court in the 
cages of Sheo Shankar Gir v. Ram + hewak (4) 
and Nawb air syet Hossein Ali bhn v. 
Morant bhagwen Uas (,), the power of the 
&hebait iu respect of nbhenarion of endowed 
property is analogous to thes of the manager 
of the property of au iufanv. [ Yudho trusud 


(1) 6 V. T 4.393 at f 419- 18 W. R.8L. 
(212 ]. A. 145: 14 Bo H. 40 23 W. R. 283, 
(3) 4L A. 62; 2 C. i41, 

(& 24 C. 77. 

(3) 1l C. W. A. 2861; 34 C. 240, 6 C. L. 9; 44J. 
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v. Ram Retan ( $)]. Tt must be rememhered, 
however, a8 pointed out by, the learned Jadges 
ef the Madras; High Court in the case of 
Sreenath Devasig mani Pandarasannadht alias 
Nataraia Deskar v. Palentappa Chetty (7), 
that the needs! of an endowment may be 
very different, from. the needs.of a human 
being and the test to be applied to determiue 
what is justifying necessity in the ease of an 
endowment may, not be the same as ia the 
case of a human being. Mr. Justice Krishna- 
swami Ayyar Observed in the case just 
mentioned: 

analogous to “that of the guardian of an 1n- 
fant heir aud He cannot alienate the corpus 
of the estate except for sufficient necessity. 
A decree can also be passed against the 
‘corpus of the property. A necessity jnstify- 
ing alienation of rent and income will not 
be such as willl justify an alienation of the 
corpus, Alienation of the epus ought only 
to be resorted to as an ex:reme measure in 
the absence of other reasonable means of 
providing for the needs of the endowment.” 
In the case before us, there is no finding by 
the SubcrdivateiJudge that the needs of the 
endowment at the time the alienation was 
made might noti! have been met by other 
means than an absolute transfer of a portion 
of the endowed;|property. It is not enough 
to find that thejsum paid by the transferee 
was applied for | the purposes of the endow- 
ment, What basito be established to justify 
the alienation ig that, for the needs gf 
endowment, no other means was available 
short of an absclute alienation of the pro- 
perty. We ara, ‘therefore, of opinion that 
upon the facts ‘found by the Subordinate 
Jidge, the eale Cannot be supported. But 
as the sum advanced by the defendant has 
been applied forl the berg fis of the endow- 
ment, ordinarily ithe plaintiff would be 
entitled to ask the Court to vacate the salo 


only on condition, that the sum paid is re- paid ` 


to the vendor. ;: Jf has been contended, 
however, hy the ilearned Vakil for the ap- 
pellant that he is not bound to pay this 
money, because she sale is not merely void» 
able but void becauge it was made in con- 
. travention of the provisions of the etrarnama, 
This -leads us to | the consideration of the 
third ground. | | 4 

(6) 15 0, W. Y. 833: 14 C. L. J.254; 11 Ind. Cas, 
807: (1911: 2 M. W. NÌ 68; 13 Bom. L. R. 780; 21 M. 
L. J. 938; 10 € L, T. 431. 

ME 20 M. Le J. 988,9 M. L, T. 83; 9 Ind. Cas, 281. 
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In support of the third ground, our atten. 
tion bas been invited to the clause in the 
ekrarnama that Mohant. Baldeo Das had 
no right of alienation. The learned Vakil 
for the respondent has contended with œn- 
siderable force that this implies that there . 
was to ba no right of alienation except for 
justifying necessity. He has argued that, 
if this view is not adopted, the resalt would 
be that the endowment might be hopelessly 
embarrassed in cases of necessity where the 
necessity could not be met for the income 
of the properties endowed. Wa are unable 
tə accept thia contention as well founded, 
If the construction suggested by the learned 
Vakil for the respondent be accepted, we 
have to insert in the deed words not to ba 
fouud there. At She same time, if the words 
proposed are inserted in the deed, the clausa 
in question becomes superflious. Ib would 


‘then merely provide that the Mohant would 


not have any right of alienation except for 
In other words, tha 
effect of che deed would be what the ordinary 
law isin cases of alienation by Mohanis. On 
the other hand, it is clear that, in exseptional 
cases of the description suggested by the 

learned Vakil for the respondent, it would 
be open to the parties to bring a suit for 
administration of the endowed properties, and 
part. of the endowed properties could be 
alienated under the direstion of the Court 
80 a3 to save the endowment. We are, there- 
fore, clearly of opinion that the alipnation in. 
this case was coutrary to the express pro- 
visions of thee'rarrana and as it has baen 
found that the defendant at the time of,her 
purchase had notice of the provisions of the 
she is clearly bound by the 
terms thereof. The deed in favour of the 
defendant is, therefore, clearly void and the 

plaintiff is entitled to hav S "tffe salo cancelled 
without re. pay ment of the consideration, 

The resuls is, that this appeal is allowed, 


the decrees of the Courts belqw discharged 


and the suit decreed.* Bab, nader the cir 
cumstances of the case, we are of opinion 
that eacn party should pay his o yn essas in 
all the Courts. We further declare tha» tre 
plaintiff will not be entitlad*to any masua 
profits up to the date of this jadgmant, 
Apagil allow sd, 
n 5 e | 
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CACUTTA HIGH COURT. 
MISCELLANEOUS Civi, Appeat No. 147 
cr 1911. 

August 15, 1911. 

Piestni:— Mr, Justice Mockerjee ard 
Mr, Justice Carnduff, 
RAGHUNATH PROSAD-—JupaxEsT- 
DEBTOR——APPELLAAT 
veraus 
KASHI PROSAD AND ANOTHER-— DECREE- 

HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1903), 8. 48— Fraud, 
interpretation of— Judgment-deb*tor's objection to valid. 
ity of sale, if fraud proved —'' Date of decree" —Order by 
Appellate Court— Decree-holder's power to add to period 
oj limitation 

Section 48, sub secti®n (2) clause (a), Civil Proce- 
dure Code requires not only that there should be 
fraud on the part of the judgmeut-debtors, but also 
that the fraud should be of such a character as to pre- 
vent the decree-holder from executing the decree. 

Seshachalam Chetti v, Rajam Chetti, 8 M. L. J. 208, 
relied upon. 

‘the term “fraud” in section 48 should be inber- 
preted in a wider sense.than that in which itis 
generally used in English law, 

Pattahara v. Kangasame Chetti, 6 M. 365, followed. 

The conduct of a judgment-debtor cannot be 
deemed fraudulent simply because his objection to 
the validity of the sale of his property in execution, 
ultimately proves unsaccessful. And that objections 
cannot stand in the way of furthor execution of the 
deciee, 

In the course ‘of execution proceeings in connec- 
tion with a ceitain decree, an Appellate Court 
directed that the judgment-debtor should pay a 

< certain -amount every month in satisfaction of the 
decree: 

Held, that it was rob the intention of the Appellate 
Court to supersede the original decree and that the 
order merely determined the mode of payment for 
the satisfacticn of the decree, and that if clause (b) 
of spb-section (1) of section 48 of the Code be nut 
a} plicable io the case, the decree-holder cannot 
execute the decree after 12 years from the date of 
the original decree though the application for exe- 
cution is made within 12 years of the Appellate 
Court/s order aforesaid. 

A decree-ho'der wit, by binding himself not to 
execute a decree for a certain period, add to the 
time which the law allows him to execute it. 

The judgment of Sir Barnes Peacock in Kristo 


Komal Singh y. Huree Sirdar, 18 W. R. F. B.) 44, 
* 


referred to. 

Appeal from the order of theySub-Judge 
Patra, dated March llth, 1911. 

Moulvi Muhammad Mustofa Khan, for the 
Appellant. » : 

Bakus Umekali Mukerjee and Manmatha 
Neth Muker‘ee. for the Respondenis. 

JUDGMENT.—This appeal is directed 
ngan st an cder by which the Court Lelow 
Les tllowed the exeenticn to prccecd cn the 
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basis of a decree for money made ou the 18.h 
Augus, 1897 against three persons by name 
Rum Prosad, Thakar Prosad aud Roghunath 
Prosad. Bam Prosad diel on the Ist 
April .903 and Thakar Prosad on 13th  Feb- 
roary 19:0. Au application was made on the 
Ist September 1210 aud was met at once with 
the objection that no order for execution 
could be made on the basis thereof ander sec- 
tion 43 of the Code of Civil Procedure of 
1908. The Sabordinate Judge has overruled 
the cbjection and Has held that the case is 
covered by sub section (2) clause (a) of sec- 
tion 43. The jadgment debtor has now ap- 
pealed to this Court and ou his behalf 16 bas 
been argued that the view taken by the Sub- 
ordinate Judge is manifestly erroneous. 


Section 43 provides that where an applica. 
tion to execute a decree, not being a decree 
granting an injunction has been made, no 
order for the execution of the sama decree 
shall be made upon any fresh application 
presented after the expiration of twelve years 
from one of two datcs, namely, first, the date of 
the decree sought to ba executed, and secondly, 
the date of defanlt io making paymeat 
when the decree or any subseqient order 
directs any payment of money to bs mide at 
a certain da'e or at recurring periods. Sab- 
section (2) lays down that nothing in the 
saction shall be deemed to preclude the Court 
from ordering the execution of a decree upon 
ap application presented after the expiration 
of the term of twelve years when the jadg- 
ment-debtor has by fraud or force, prevented 
the execution of the decree at some time 
within twelve years immediately before the 
date of the application. In view of the date 
of the decree and the date of the present ap- 
plication for ¢exgeution which, it is not sug- 
gested, is in continuation cf any previous 
application, it is manifest that the objection 
under section 48 p ima ficie is well founded. 
In the Court below tne decree-h Iders at- 
tempred to bris.g tle case within clause (.) 
cf sub seclicn (2) and the Subordinate Judge 
haa held that the ‘decree holders were pre- 
vented by fraud frem execatii g the decree ab 
& me time .withir twelve years immediately 
befcre the date «f present application. Ha 
has relied upon three circumstances in eup- 
port cf fis view that there was fraud on the 
part cf the judgment. debtors of the descrip- 
tion menticLed in the secticn. Hoe haa point- 
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ed out, in the first place, that after the pro- 
perties of thejudgment-debtors have been sold 
in execurion of this very decree on the 1?th 
June 1893, they took objeetion to the validity 

of the salo under sections 244 and 311 of the 
Code of Civil Procedure of 1832. The ob- 
jection was disallowed on the 4th April 1899 


and an appeal was preferred to this Court bat . 


was ultimately dismissed on the 221d February 
1901. The Subordinate Judge appears to 
have thenght ' that as the objection of 
the judginent.debtors to the validity of 
the sale uitimately proved unsuccessful, their 
conduct must be deemed fraudulent, The 
second circumstance upon which the Subor- 
dinate Judge relies, i is the faet of the instita- 
tion of a suit by’ one Makunda Bibi who claim- 
ed title to the property on the foot of a mort- 
gage, dated the 27th January 1897, The suit 
instituted by her ultimately proved unsuc- 
cessful and was dismissed on the J7th May 
. 1502. The Subordinate Judge is of opinion 
that this suit was instituted by Mukunda Bibi 
at the iustance of the judgment-debtors 
who had created in her favour a fictitious 
mortgage. The! third circumstance upon 
which the Sübordinate Judge relies is the 
institution of a -suit against one Radha 
Krishna in respect of a house which was aold 
in August 1803. After the decree-holder 
had purchased this property Radha Kissen pre- 
ferred a claim, which was allowed on the 5th 
September 1909; The deeree-holder as pauar- 
chaser instituted a suit for declaration of title 
which was deereed on the 15sk November 
1903. An appeal preferred against that 
decree was dismissed on the 17th May 
1907. 


In our opinion, none of the three circum- 
stances upon which the Subordinate Jadge has 
~ relied in support of his iew is snuílicient to 
show that there was fraud on the part of the 
judgment-debtora within the meaning of sec- 
tion 48, Code of Civil Procedure, Itis worthy of 
rote, in the first place, that the objection which 
was taken by the jadgment-debiors was to 
the validity of an execution sale or of the title 
acquired by the deeree-holder as purchaser. 
In other words, the deeree-holder had to face 
an objection by the judgmens-debtors not in 
his character as à depree-holder bat in his 
character as angexecution purchaser. In the 
second place, it is obvious that the objection, 
whether groundless or well-founded, could 


not stand in the way of further exeoution of 
| 
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the decree. There was nothing to prevent 
the decree-holder fron prossading with 
farther execation daring the pendanoy of the 
investigation int» the validity of the objection. 
Indeed, the history of the litigation shows that 
the deoree-holder did proesed to executa the 
decree notwithstanding the progeadings for 
inquiry into the objestions mentioned. Sec- 
tion 43 requires not only that there should ba 
fraud on the part of the judgment-debtor 
but also that the fraud should ba of such a 
character as to prevent the dacree-holder 
from proceeding with execution of the 
decres; that this is essential is shown by the 
dacision in Seshachalam Ohetti? vw. kajam 
Ohetty (1). 

The only question which remains is, whe- 
ther the circumstances mentioned by the 
Sabordiuate Judge can be treated as consti- 
tuting fraud on the part of the judgment. 
debtor. Ths term “frand” as used in section 
48 is not defined in the Code, Bat the learn- 
ed J udges of the Madras High Court point- 
ed out in the case of Puttskarra V. Iiangasami 
Chetii (2) that the term "fraud" in that seotiun 
Should ba interpreted in a wider sense than 
that in which it is generally used in Haglish 
law. This view has been adopted ir subse. 
quent decisions and it bas been ruled that 
where the jadg ment-debtor has eluded arrest 
in execution of the decreas or has prevented 
the execution of attachment processes, bis 
conduct is fraudulent within the meaning of 
section 43 | Bhagu Jetha v. Malek Bawrsohe' 
(3) and Ventayya v. Raghawa Oharlu (4:] 
[ Visalatchz v. Siva Sankara (5); Rat Shamkzssen 
v. Damar Kumari (6).] 16 is not necessary for 
us to consider whether some of these devisions 
upon their special facts, may nob be open to 
legitimate comment. The trne rale appears 
io have been laid down by the learned Judge 
of the Allahabad High jgart in Beni; Prasad 
v. Kashi Nath (7), where it was held that 
when a judgmsnt-debtor keeps out of the 
way when warrants are issued for his arrest 
and puts in false objections im bad faith and 
thereby, dishonestly evades  paymonh of 
money justly due to the decree- holder and də- 
termines to take advantage of the delay which 

(1) 8 M. L. J. 208. ° e 

(2j; 6 M. 305. 

(3) 9 B. 318. 

(4) 22 M. 320, e 

(6) 4 M. 299. © 

(6) 11 C. W. N. 440. » 4 
(7) 6 A. L. J. 401; 2 Ind, Cas, 223. 6 
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he has dishonestlg and fraudulently oreated, 
when an applieation for execution is made 
beyond 12 years from the date of the. decres, 
the execution of the decree is vot barred. 
In the case before us, it is impossible to hold 
that the conduct of the jadgment-debtor was 
auch as to prevent the decree-holders by fraud 
from proceeding with execution of their dec- 
rees. The inference, therefore, follows that 
the grounds upon which the decision of the 
Subordinate Judge is based cannot be sup- 
ted. 
Pho learned Vakil for the deoree.holder 
has next endeavoured to support the order of 
the Subordinate Judge on a different ground, 
He bas contended in substance that the oase 
falls within clause (D) of sub-section 1 of sec. 
tion 43. That clause provides that 12 years 
may be taken to commence from the date of 
default in making a payment of money where 
the demen or any subsequent order directa 
payment of money to be made ata certain 
date or ab recurring periods. The learned 
Vakil has, in this connection, invited our at- 
tention to an order made by this Court on 
the 7th April 1908 in the course of proceed- 
ings in execution of this very decree. It ap- 
pears that Thakur Prosad, one of the judg- 
ment-debtors, had on a previous occasion 
- agreed to pay Rupees 10 every mouth towards 
the satisfaction of the decree. Subsequently, 
the position of Thakur Prosad in life improv- 
ed and the decree-holder contended that he 
ought to be compelled to pay a larger sunm. 
The result was that the Court directed Tha- 
kur Prosad to pay Rupees 29 every month, 
The order of the Court was in these terms:— 
"The judgmect- debtor appellant (Thakur Pro- 
sad) will pay to the decree holder respondent 
Rupees 25 in satisfaction of the balance of the 
decretal amount with costs from this date 
until the whole amount is paid off. The 
amount must be pmeeby the 12:h of each 
month. The appellant will pay the respondent 
the ccsisof this Court. In default of payment 
of any one instalment, the whole of tha 
balance of the decretal amount will become 
due.” It may be conceded that tbis order is 
an order of the description contemplated by 
clause (b) of sub-section (1) of section 48 in- 
agmuch as it directs the payment of money 
at a certain date or at recurring periods. 
But the question still remains whether the 
present application for executjon of the dec. 
ree is made withih 12 years from the date of 
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default in making the payment directed, 
Now, ibis obvious that there has been no 
default by Thakur Prosad in carrying ont 
this order, because it is conceded that up 
to the 13sh February 1910 when Thakur Pro- 
sad died he had regularly made the pay- 
ments on the dates prescribed. Bat it is 
contended by the learned Vakil for the re. 
spondent that default was made. by. the 
other jadgment-debtors Raghunath Prosad 
and the sons of Thakur Prosad after his 
death. In our opinion, this argument is based 
upon the fallacy that the undertaking to 
make the payment was not by Thakur Prosad 
personally but by him as the representative 
of the family to which he himself and the 
other judgment-deblots belonged. But the 
other judgment debtors were not even par- 
ties to the appeal in which this order waa 
made and there is no room for controversy 
in our opinion that the undertaking was by 
Thakur Prosad alone and that there was no 
default from the date whereof the decree- y 
holder is eatiiled to claim the benefit of clause 
(b) of sub-section (1) of section 48. 

The learned Vakil for the respondent haa 
finally suggested that the decree which ha 
was seeking to execute was not the origival 
decree, bub the order of this Court made on 
the 7th April 1908, This contention also is 
clearly unfounded. It was not the intention 
of this Court to snpersede the original dece 
ree. The order of this Court merely deter- 
mined the mode of payment for the satisfac- 
tiom of that decree. Weare further of opinion 
that it was not open lo the decree-holder and 
the judgment.debtor by any agreement to 
extend the period prescribed by saction 48 
of the Code. In support of this proposi- 


‘tion we may refer to the judgment of Sir 


Barnes Peacock in Kristo Komal Singh v. 
Huree Sirdar (3), where the learned Chief 
Justice observed as follows: — Ihe Court 
of execution has no power to alter the deareo 
of the Court which passed it, aud the parties 
c2nnot alter the law or a decree of Court 
even by consent. A man may bind himself 
not to execute a decree of Court withic a cere 
tain period, but he cannot, by binding himself 
not to execute the decree fof a certain period, 
add to the timeewhich tho law allows him to 
execute it.” In our opinion, it was not open 
to the decree-holder to claimgan extension of 
the time prescribed by section 43 by virtue 
(8) 13 W. B. 44 (F. B.J). 


Vol. XIII] 
NATARAJA IYER Y. SOUTH INDIA BANE. 


of the arrangement which was mada on the 
76h April 1908. The learned Vakil for the 
respondent has in conelusion urged that the 
case is very hard ana that the decree. 
holder now finda himself in this difficalty 
because he consented to accept payment 
from the judgment-debtore by instalments, 
Bat it is incumbent on us to remember that, 
as was observed by Lord Campbell in the E 's¢ 
India Company v. 
the duty of all Courts of Jasiice to take cara 
for the general good of the community that 
hard eases do not make hard low. 

The result, therefore, is that this appeal 
must be allowed and the order of the Court 
below discharged. The appellant is entitled 
to his costs both in this Court and ia the 
Court below. We assess the hearing fee in 
this Court at two gold mohurs. 


Appeal allowed. 
(9) 5 M. I, A. 43 at p. 69. 


MADRAS HIGH COURT. 
Civit, APPEAL AGAINST Oabosgn No, 154 or 1910. 
November 16, 1911. 
Present; —Mr. Justice Abdur Rahim and 
. Mr. Justice Spencer. 
NATARAJA IYER—DzrzNDANT— 
APPELLANT 
versus 
Tug SOUTH INDIA BANK AT 
TINNEVELLY AND ANOTH2R— 


PLAINTIFR3— RESPONDENTA. 

Civil Procedure Code (Act V of '908*, O XXI, rr. 46, 
Bd — tiril Procedure Code (Act XIV of 1882), ES. 269, 
274 — Attachment of debt Debt secured by a hypotheca- 
tion bond ~Moverile property —Invinoveablse property —- 
Gencral Clauses Act (X of 1897) — Transfer of Property 
let UV of 18825, s. 58. 

A debt secured by a hypothecation bondis mova. 
able property within the meaning of rule 43 of Order 
XXI, Civil procedure Uode, 1908. 

The provisions of rule 54 of Ordar KAT, Civil pro- 
cedure Code, are not meant to apply to properby of 
the nature of a debt secured by a hypothecation 
bond. The provisions seeu1 to contemplate that the 
immovealle property should be in the naturesof 
tangible property. 

Kurim-un-nissa v. Paul Chand, 15 4.134, Tarwadi 
Bholanath v. But Kashi, 2) D. 305, shendra Kumar 
Mandal v. Rup Lail Qas, 12 C. £45, Kasinath Das v. 
Sadasiv Patntict, 20 O. 805, Baijnath Loha v. Bino- 
yendranath Palet, 6 C. W.N.d, Bal leo Dharup Mar- 
wani v. kum Chandra Biblwoant Kulkwni, 19 D. 121, 
Munippa Naick vw. Subruminya dyer, 18 M. 437, 
Achanma v. Basapp® 8 M. L. J. 1, followed. 

Appusaomi v. Scott, 9 M. 5; Sami Iyer v. Krishna 
Sami, 10, M, 169, not followed. . 


Olit Churn Fal (9), it 38 ` 
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Secnrity muszt follow the debt and if the debt is once 
att:ched, the benefit of the sasurisy would avocue 
tothe attaching creditor, if his remedy against the 
property s'ill exists. 

Appeal against the order of the Subordi- 
nate Judge of Negapatam, dated 6;h July 
1910, in Execntion Application No. 271 of 
1910 in O. S. No. 39 of 1903 on the file of 
the Subordinate Judge of Tinnevelly. 

Mr. T. R. Ramachanira ÁAiyar, for the Ap- 
pellant. 

Mr. M. Subramanya Iyer, for the Respond- 
ents. 

JODGMENT.—The question in this appeal 
is, whether the sale in execution of a decree of 
a debt due to the judgment-debtor under a 
hypothecation bond is liable to be set aside on 
the ground of irregularity.*1t cannot be so sat 
aside if it is to be regarded, as held by the lower 
Court, as moveable property within the mean- 
ing of Order XXI, rule 46, corresponding to 
section 268 of the old Code. The language 
of rule 46 which treats as moveable property a 
“debt not secured by a negotiable instrument,” 
is undoubtedly wide enough to cover a debt 
secured by a hypothecation bond on a simple 
mortgage. 

Bat, it is contended, that such a debt is 
immoveable property witbin the definition of 
such property as given in the General Clauses 
Act, as including a benefit arising out of land. 
It may be that a security of this character 
is a benefit arising out of land, but supposing 
that this definition would show that a simple 
mortgage-debt would, generally speaking, be 
regarded as immoveable property, still we have 
got to see whether the meaning is really 
what is contemplated by tte provisions of the 
Civil Procedure Code relating to the execption 
of decrees. 

It seems to us that the provisions of rule 
54, Order XXI, corresponding to section 274 
of the Code of 1882, are not meant to apply 
to property of the natur? "PT a debt secured 
by a hypothecation bond, For instance, as 
pointed out in Karim-un nissa v. Fhul Chand 
(1), if the property to be attaghed is a mort» 
gage-debt, where the* mortgagee is not in 
possession nor is entitled to possession of the 
mortgage property, the requirements as to 
the proclamation ofthe order at some place 
or adjacent to the property, dnd the affixing 
in a conspicuous part of the property, could 
not be applied. These provisions seem to 


contemplate FAT ihe immoveable propert 
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ehould be in the nature of tangible property. 
Further, the mortgagee, not being entitled 
to possession, his decree-holder would not 
be entitled to go upon the land for the pur- 
pose of proclaiming or afixing the order. 
Then, there isanother difficulty in the way 
of holding that mortgage-debt is to be treated 
as immoveable property for the purpose of 
attachment. Rule 54 does not provide for 
any order prohibiting the mortgagor, that is, 
the person owing the debt, from paying the 
debt to the mortgagee whose right ia sought 
to be attached, and without such an order, 
the object of attachment might be frustrated. 
Rule 46, on the other hand, provides for 
such prohibiting order being passed. The 
factis, as pointed'out in Tarwadi Bholanath 
v. Bat Kashi (2) and other cases, the security 
must follow the debt and if the debt is once 
attached, the benefit of the security would 
acerue tothe attaching creditor, if his remedy 
against the property still exists. 

Much reliance, we may also mention, has 
been placed on behalf of the appellant on 
the definition of mortgage as an interest in 
immoveable property as given in the Transfer 
cf Property Act. But the real question, as 
we have said, is, whether it is immoveable 
property within the meaning of rnle 54, 
Civil Procedure Code, and, for the reasons 
we have stated, it is difficult to regard it as 
such. 

There is some diversity of judicial opinion 
on the question under discussion, but we are 
satisfied that the weight of opinion is, un- 
doubtedly, in favour of the view we have taken. 
See Debendia Kumar Mandal v. kup Lal 
Dass (3), Kasinath Das v. Sadasiv Fatnaics 
(4), Torwadi Biolanath v. Bat Kashi (2), 
Karim-un nissa v. Phul Chand (1); Batinath 
Lohea v. Éinoyendvanath Palet (5) and Bal 
Dev Dharup Marwadi v. Ram Ohandra Balwant 
Kulkarni (6)..As regards this Court, epinion 
seems to have fluctuated. While Turner, 
C. J., in Appssawmt v. Scott (7) was inclined 
to adopt the wiew which has the support of 
the majority of the*High Courts, the other 
two learned Judger favoured a diffefent view. 
In Sami Iyer v. Krishna Sami (8) the in- 

(2) 26 B. 305. 

(8) 12 C. 546. * 

(4) 20 C. 805. 

(6) 6 C. W. N. 6, 

(6) 19 B. 121. e 


(7) 9 M. 6. e 4 
(8) 1Q M. 169. ° 
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clination was to support the view faken by 
the majority of the Judgss in Appes wmi v. 
Fectt (7). In Maniappa Naick v. Subramangt 
Iyer (9) the view adopted in Delendra Kumer 
Mandal v. Rup Lal Das (3) and Kesinath Dus 


v. Sadasiv Patnaick (4) is expressly approved, 


though the learned Judges seem to imply that 
a sale under section 268 of the Code of 1889 
might be irregular. Achamma v. Basappa (10) 
simply follows Muniappa Naick v. Subra- 
manya Iyer (0). There is thus seme un- 
certainty as to the exact view held by this 
Court on the, point under discussion. But, 
as the conclusion at which we have unhesi- 
tatingly arrived is undeubtedly supported by 
prependerance of authority of the other 
High Courts, we do not think it necessary 
to refer the matter to a Fall Bench. The 


appeal will, therefore, be dismissed with 
coste, ; 
Appeal dismissed. 
(9) 18 M. 437. 


(10) 8 M. L.J. 1. 


PUNJAB CHIEF COURT. 
SECOND Civin APrEAL No. 799 or 1910. 
December 1, 1911. 
Fresent:—Mr. Justice Johnstone and 
Mr. Justice Shab Din. 
BISHNA AND  OTHERS— P£AINTIFFS— 
APPELLANTS 
. versus 
Musammat RATTANI AND orgarses— 


DegrsNDANTS— REFPONDENTS. 

Agent— Com promtse — Power-of-attorney — Construs- 
tion of deed — Words giving general powers — Ejusdem 
goneris—Power to compromise mot similar to power to 
refer fo arbilration —Agent not signing on behalf of 
principal— One plaintiff signing for the other though 
not appointed agent. & 

Three brothers, A., B. and C. were plaintiffs in a suit. 
A. and B. had given a special power-of-atiorney for 
the case to C., authorizing the latter to engage a legal 
practitioner or to prosecute the case himself, to 
present applications to Court and to refer to arbitra- 
tion. The power-of-attorney then recited the follow. 
ing words:—‘“garza ke kul sakhta pardakhta mukhtar 
mazhar ko manzur wa makbul hoga’ —“In short, «very- 
thing done by the mukhtar will be binding on me.” 

A compromise in writ fag was put in: it 
was signed by 4. and C. bat B. neither signed the 
compromise nor appeared in Court to assent to it. 
0. signed the compromfse only for himself and not 
on behalf of B. A. signed to the following effect: — 
“tor myself and as mukhtar for the other plaintiff 
through C. mukhtar.” 


kadi 
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C. was told, on the presentation of compromise, to 
produce B. on a given date. | C. eppenred on that date 
and said that E. had not come though told to do so, 
and that C. was then acting only for himself. 

H^, (1) that the compromive did not bind B; 

(2: that the words purporting to express acceptance 
of all aers done by the mukhtar must be interpreted 
in the light of the powers previously specifically set 
forth. The power to compromise, like the power to 
withdraw the suib or confess judgment, was not 
ejusdem generis with the powers specifically set forth 
in the power of attorney. Power to refer to arbitra. 
tion could not be likened to the power to compromise; 

Wazir Begam v. Piari Begam, 50 P. B. 1898, fol. 
lowed. 

(8, that C. never acted in the matter of the com- 
promise on behalf of B aud A's signature on behalf 
of the other plaintiff could not bind B as A. held no 
power-of-uttorney from B. 


Second appeal from the order of the Divi- 
sional Judge, Ludhiana Division, dated the 
25th May 1910, reversing that of the Addi- 
tional D strict Judge, Ludhiana, dated the 
23d February 1910, decreeing plaintiff's 
claim. 

The Hou'ble Mr, Muhammad Shah, for the 
Appellants. 

Mr, De.z Diyal, for the Respondents, 


JUDGMENT.—The parties to this ease, 
as finally arrayed, are Bishna, Nikka Singh, 
and Dhanna Singh, sons of Samand Singh 
plaintiffs, and Musammat Ratni, Musammat 
Rani and Shera, minor defendants, The claim 
was for a decluration that a certain decree 
obtained by Shera against the two other de- 
fendants by collusion should not affect plaint- 
iffa! reversionary rights. The suit haviag 
been instituted in, December 1907, a eompro- 
mise in writing was pub in on 24th February 
1908. Bishna did not sign that compromise 
or appear in Court to assent to it, and the 
first Court, therefore, while holding the other 
two plaintiffs bound by the compromise, 
found Bishna not bound awd then on the 
merits granted him the declaration prayed 
for. Both Dhanna Singh and Bishna had 
given a special power-of-attorney for the 
case to N.kka Singh, but the first Court 
finally rnled that the powers given did not 
include anthority to compromise, and farther 
thar it was more thau doubtful whether 
Nikki Singh purported to ect for Bishna 
in signing the compromise. On appeal, how- 
ever, the learned Divisional Jndge held that 
Bishoa was bound gud, therefore, decreed as 
to all the plaintiffs on the basis of the com- 
promise. 

The plaintiff Bishna has appealed against 
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this finding, and Mr. Shafi on his behalf has 
had an easy task in showing that the first 
Court's decision ia the correct one, The 
lower Appellate Court haa misunderstood the 
facts of the ease in at least one impor'ant 
particular. It is wholly wrong in writing 
that. Nikka distinctly asserted that he was 
acting as Mukhtar of Bishna and reported 
that Bishna would not attend‘: Court aa he 
accepted the compromise in full.’ In reality, 
Nikka Singh, when told to produce Bishna 
on a given date appeared on that dateand said 
that Bishna had not come, that he had told 
him to come and had warned him that he 
(Nikka Singh) was mot acting for bim, and 
that now he (Nikka Singh) wus octing only for 
himself. There is thus in this incident 
nothing to support the idea that Bishna was 
bound by anything Nikka Singh said or did. 
' Next, the lower Appellate Court is not 
right in saying that the compromise was 
entered into by Nikka and Dhanna on behalf 
of Bishna, In the first place, Dhanna waa 
not agent for Bishna at all; and secondly, 
Nikka expressly signed the compromise only 
for himself, while Dhanna wrote "for myself 
and as Mukhtar for the other plaintiff through 
Nikka Singh" “Muthéar.” The other plaintif, no 
doubt, meant Dishna, but even so we cannot see 
that Nikka Siogh, the only agent Bishna had, 
has, judging by the above words, acted as 
Bishna’s agent in executing this compromise, 
whatever he may have thought he was 
doing, 


Thirdly, we cannot agree with the Division- 
al Judge when he holds that the power;of- 
attorney covers the power to compromise, 
lt authorizes Nikka Singh to engage a legal 
practitioner or to prosecute the case himself 
and to présent applications in Court and to 
refer to arbitration.  Thd"efellow the words 
“garze ke kull  sakhta pai dakhta Mukhtar 
mazharko manzur wa kabul hoga.” We think 
ihat such words as thesa must be interpreted 
in the light of the powers previously apesifie 
cally set forth, and, in our opinion, the power 
to compromise like the power to withdraw: 
the snit or to confess judgment, is not ejus- 
Cem gena ds with those powers. Poe Divisional 
Judge, we think, is wrong in likening, 
arbitration to compromise because in both 
ihe case 18 settjed e ' ‘out of Court," for, ia 
arbitration, the case once instithited, is ually 
settled by the Court. 
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It is unnecessary to pursue the argument 
further, for in Wazir Begam vw. Piyari 
BPegam (1) we have an authority very 
much in point. "There the wording of the 
power of attorney was much the same as 
iu the present case, and it was held that the 
power to compromise had not been conferred. 
Another indication the same way is, that 
Nikka Singh himself hardly thought himself 
empowered to compromise for Bishna. 

We may note, as an episode in the case 
with which we are not now concerned, that 
the first Court firat simply dismissed Bishna’s 
claim for default cf appearance. and that 
this Court set aside that order and remanded 
for re-decision. 

For the reasons stated above, we accept the 
appeal, set aside the judgment and decree 
of the lower Appellate Court and remand 
the case to the lower Appellate Court to 
dispose of the remaining questions raised 
in the appeal to the lower Appellate Court. 

Stamp on appeal refunded. Other costs to 
be ecsts in the case, 

Appeal accepted. 

(1) 50 P, R. 1898. 


ALLAHABAD HIGH COURT. 
SgcoND Civit APPEAL No. 885 or 1911. 
November 22, 1911. 
Present: —Mr. Justice Karamat Husain 
; and Mr. Justice Chamier. 
GANPAT PRASAD AND ANOTAER— DEFEND- 
ANTS-— Å PPELLANT3 
t ereus 
ARJU-PratNriFE—H.ESPONDENT. 

Contract Act (IX of 1872), s. 235 — Agent and princi. 
pal — Agent representing untruly the extent of hia au. 
thority to third person—Breach of contract — Liability 
of agent to third perm. Agent acting beyond the scope 
of his authority. 

Section 238 of the Contract Act applies to a case 
where an agent untruly represents the extent of the 
authority given to him by his principal. : 

lf a man makes a contact as agent, he promises 
ihat he is what he represents himself to be and he 
is Hable for the breach of his contract whether or 
not he is avare that he is acting beyond the scope of 
his authority. E 

Second appéal from the decision of the 
District Judge of Banda, dated the 25th of 
March 1911. , 

Dr. Tei Bahadur Soprw (with him Mr. 
Benode Behari), for the Appellants. 

Mr.'M. L. Agarwala (with him Mr. Gulzar? 


Lal), for the Respondent. 
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JUDGMENT.—There has been some dicus- 
sion in this Court as to what the lower 
Appellate Court intended to find, in our 
opinion, the fiadings are perfectly clear. The 
appellants here were commission agents 
carrying cn business at Karwi in the Banda 
District. One Mannu Lal, the proprietor of 
a shop at Katri in the Central Provinces, 
had five hundred bags of grain stored at 
Badausa in the Banda District. On the 
25th of December 1907, the defendants, act- 
ing as commission agents on behalf of Mannu 
Lal; sold the five hundred bags cf grain to 
the respondent at the rate of 9 seers 6 chitaks 
to a rupee and the respondent paid them 
Hs. blas earnest-money. Delivery cf the 
grain was to be given in eight days. But 
Mannu Lal, the owner of the grain, refased 
to allow the appellants to deliver it to the 
respondent on the grcund that he had nob 
authorized them to sell the grain at the rate 
at which ib was sold. The learned Judge 
finds distinctly that the appellants were 
authorized by Mannu Lalio sell the grai 


atthe rate of 91 seers to a rupee ar. _ 


were not authorized to sell it as they did 
at the rate of 9 seers 6 chitaks to a rupee, 
He also finds distinctly that the appellants 
did not inform the respondent at the time 
of the sale that they were not authorized to 
sell the grain at the rate of 9 seers 6 
chitaks to a rupee. He says “ib follows from 
this finding that they untruly represented 
themselves to be authorized agents of Mannu 
Lal tə sell his grain at the rate of 9 seers 
6 chitaks to a rupee and are, therefore, liable 
under section 235 cf the Indian Contract 
Act to compensate the respondent for the 
damages sustained by him." He gave the 
respondent a deeree for Rs. 425 but refused 
to give him the costs spent by him in a 
previous suit against Mannu Lal, on the 
grourd that he might have impleaded the 
appellants in the previous suit and so have 
saved the expense of the present suit. 
The respondent has filed .cross-objections 
with regard to the refusal of the learned 
Judge to give him the cogts cf the previous 
suit. The objections were filed beyond tima 
and the reason given for nct filing them 
within time is unfhtisfactory. We decline 
to consider the cross.objefrions. On behalf 
ofthe appellants it is contended that sec- 
tion 285 of the Contract Act does not 
apply to the case.. Dr. Tej Bahadur argues 
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that it was intended to apply to only the 
ease of a person who represents himself 
to be the agent of another when in fact 
he has no authority from him whatever, 
but not to the case of a person who un- 
truly represents the extent of the authority 
given to him by another. Dr. Tej Bahadur 
concedes, that the case of Collen v. Wright (1) 
on which section 225 is obvionsly based has 
been applied to both classes of cases in Enz- 
land. Itseemsto us clear that section 235 
was intended to apply to both classes of cases. 
There is no distinction in principle between 
the case of 2 man who represents that he has 
authority from another when he has no 
authority whatever and the case of a man 
who reprcsents that he has certain authority 
from another when he has authority of 
another description. In neither case can the 
man who makes the representation ba 
said to be the authorized agent of the 
other with reference to the matter on 
which he has no authority. We agree 
aiso with the learned Judge of the Court 
below that the appellants must betaken to 
have untruly represented themselves to be 
authorizad by Mannn Lal to sell his grain at 
the rate of 9 seers 6 chituks toarupse. For, as 
it was said in the case of Collen v. Wright (1), 
if a mau makes a contract as agent he 
promises that he is what he represents 
himself to be and he is liable for the breach of 
his contract whether or not he is aware that 
he is acting beyond the scope of his authority. 
In our opinion the decision of the Court 
below is perfectly right and we dismiss the 
appeal aud cross-objections with ests. 


Aprel dismissed. 
(D SVL & Bl. 647; 27 L. J. Q. B. 215; 4 Jur. (x. 8.) 
257; 6 Vv. R. 133. 
e 
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A suit 02 a promissory-note can be maintained by a 
person intende as the rev promisee of the note, al- 
thoizh a wroig made is mentioned by mistake in 
tho note, as promises, ‘The rer! promisee is entitled 
to proluea evidenee to show that the name given is a 
mistake. 

Jacobs v Beason, 63 An. Ds. 690; 3) Miiis 32 and 
Willis v. Barrett, 2 Starke’s Report 29, relied unon, 

Kubbe Nartyana Vanthiar v. Bamaswuny Iyer, 39 
M. RS, 1 M. L. T. 377; 16 M. L. J. 598, expiained and 
distinguished. 

Ib is not necessary to bring a suit for recti. 
fie.tion of the instrument before a suit on the promis- 
sory-note oan be instituted. 


Petition, under section 25 of Act IX of 1887, 
praying 5he High Court to revise the decree 
of the Subordinate Jaigs of Tanjore, ia S. C. 
S. No. 673 o£ 1910. . 

Mr. P. S. Subramanyga Iyer, for the Peti- 
tioner. 

Mr. T. R. Venextiram2a Sastri, for the Re- 
spondsnt. 

JUDGMENDE.—What happened in this 
cases was this. The plaintiff was entitled to 
some money from the defendant on settlement 
of acsonunta, and the defendant to secure the 
amount due, executed the promissory-note 
suod on. By a mistake of the writer, the 
name of the plaintiff's father was written as 
the person in whose favour it was executed in- 
stead of the plaintifi’s name. The plaintiff's 
father was dead and hia name was inserted 
by mistake, the parties tatending all the time 
that the plaintiff was to be the prumisee. The 
Sabordiuate Judge has non suited the plain- 
tiff on the ground that a suit for rectification 
of the promissory-note muss be first brought 
and the instrument rectified before he can in- 
stitute thesuit. A suit for reetificar ion of d». 
cument is not cognizable by the Small Cause 
Court, but I do not see the necessity for such 
& suit, The case of the plaintiff ir, that he ia 
in fact the promisee and was intended to be 
gach, but only his fatheswename has been en- 
tered by mistakes as if it was his own name. 
Evidence can be given toshow that there was 
such a mistake. See MHalsbury’s Laws of 
England, Volume lI,» page 473, section 797, 
Jacobs v. Benson (1), and Willis v. Barrett (2): 
and there is no reason why the Small Cause 
Court cannot receivesuch evidence S-ction 87 
of the Negotiable [natrdments Act, 1851, also 
seems to confirm the view, because, if a party 
to a negotiable instrument is entitled to make 
an alteration to earry out the common inten- 


(1) 63 Am. Dec. 609; 39 e 182. e 
(2) 2 Starke’s Rep. 29. 
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tion of the parties it stands to reason that evi- 
dence can be adduced to show that there has 
been a mistake, T do not thick Subb : Naray ina 
Vathiugor v. Ramaswami Iyer (3) decides 
anything to the contrary. Here, what is 
sought to be proved is not that the parties 
intended that the benefit of the promissory- 
note should accrue toa person nob. named in 
the instrument, buat that, by the promisee 
named in the promissory-note, the “real pro- 
misee was intended. 

The judgment of the Subordinate Judge is 
reversed and the suit will ba remanded to him 
for trial on the merits. Casts will foliow the 
result. : 

Decree set ande. 
(3) 30 M, 88; 1 M.L. T. 377, 16 M. L. J. 603. 


MADRAS HIGH COURT. 

Seconp Civin Apprat No. 755 cr 1910, 
November 7, 1911. 
Fresent:—Sir Ralph Benson, Judge, and 
Mr. Justice Spencer. 
CUDDAPARA ANANTARAZU 
GARU AND otmers—Postntirrs — APPELLANTS. 

^ Qergus 


CUDDAPPARAZU NARAYANARAZU 
GARU AND OTHERS— DEFENDANT3 — 
RESPONDENTA. 

Limitation Act (XV of 1877), Sch. IT, Art. 120—111egal 
attachment and sale—Suit for restitution and declara- 
tion — Limitation —Cause of action, 

Where property has been wrongfully attached in 
execution of a decree and has subsequently been sold 
in pursuance of such attachment, a snit for a decla- 
ration hat the attachment was illegal and for resti- 
tution is within time if brought within 6 years from 
the date of sale, though more than five years from 
the date of attachment. Though the attachment 
gives a cause of action fora declaratory suit, the 
sale gives afresh cause’ of action as, till then, the 
title in the property denot pass from the owner. 

Robert Skinner v. Shankar Lal, 31 A. 10”;5A L. 
J. 638 n; 1 Ind. Cas 556 and Nurasimha Rao v. Ganga 
Ram, 18 M. L. J. 599; 4 M. L. T. 271, relied upon. 

Second appesl against the decree of the 
District Court of Cuddapah, in A. S. No. 
159 of 1908, presented against the decree 
of the District Munsif of Nandalur, in O. S. 
No. 550 of 1908. 5 

The Hon'ble Mr. P. S. Sivaswimt Adyar, 
Advocate: General, for the Appellants. 

The Hon'ble Mr. L., A. Glovindaragava Iyer, 
fov the Respondgnts. EP 

JUDGMENT.— We think that the decree 
of the lower Appellate Court cannot be 
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sustained. The learned Advocate-General 
for the appellant, “though admitting that 
the attachment of 29th November 1898 was 
an invasion of the plaintiff's right and gava 
a cause of action for a declaratory suit, has, 
we thiok rightly, contended that the sale on 
the 30th June 1905 was a fresh invasion of 
the plaintiff's right and gave a fresh. cause 
of ac{ion, 


first attachment was not discharged, and the 
Advocate General doss nob base his argu- 
ment on any allegation that the sale was nob 
in pursuance of the original attachment of 
the 29th November 1£98, nor is it contended 
that the attachment is a continuing wrong, 
but we think thatthe sale ought properly to 
be regarded as a fresh and grea‘er invasion 
of the plaintiff's right so as to give a fresh 
cause of action. "The sale, though held id 
pursuance of the attachment, was not a neces. 
sary consequence of it. The plaintiffs, no 
doubt, might then have sued, but we do not 
think they ware bound to sue. [See Robert 
Skinner v. Shankar Lal (1).] The] attach. 
ment gives the judgment-creditor certain 
right in execution, bat the title to the pro- 
perty continues ia the owner notwithstand- 
ing the attachment and it so continues even 
if the owner's objection to the attachment ba 
disallowed. [Narasimha Row v. Ganga Ram 
(2).] Bat when a sale takes place and is 
confirmed, the title passes to the purchaser 
from the date of tha sale (section €5, 
Civil Procedure Code). The owner's title 
is affected by a sale in an altogether differ- 
ent and greater degree than it is by an at- 
tachment. We think this gives the owner of 
the property a fresh cause of action. In the 
present case, the suit was brought within 6 
years from the datdof sale, and was, there- 
fore, not barred by Article 120, Schedule II of 
the Limitation Act of 1377. 

We must, therefore, set aside the decrea 
of the District Judge, and direct him to 
restore the appeal to his file and dispose of 
ib according to law. 

The e@osts iu this appoal will abide and 
follow the result. 


(J 
. Appeal a'lowed. 
14.10 n; 5 A. L9. 633 m: 1 Ind, Cas. 536. 
(2) 18 M. L. J. 590; 4 M. L. T. $71. 


The Distriet Judge hes referred, 
to a second attachment, but apparently the - 
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CALOUTTA HIGH COURT. 
Civin Rute No. 2793 or 1911. 
August 3, 1911. 
Present:—-Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
RAGHUNANDAN PROSAD SINGH AN» 
OTHERS—P ETITIONERS 
versus 


RAM NARAIN SINGH AND OTHERS—- 


OPPOSITE PARTY. 

Sanction to prosecute—Whether application in writ- 
ing necessary—Inquiry—Sanction after great length 
of time—Criminal Procedure Code (Act V of 1898), s. 
195. 

Sanction under section 195 of the Criminal Proce- 
dure Code should ordinarily be given only on an 
application made by some person who may desire 
to complain of any of the particular offences specified 
in the section but whose complaint cannot be enter- 
tained without such sanction. 


Durga Das Rukhit v. Queen-Empress, 27 C. 820; In re 
Banarst Das, 18 A. 218; Baperam Surma v. Gouri 
Nath Dutt, 20 O. 474 and Mufat Ali v. Emperor, 10 
O.W. N. 222; 3 Cr. L. J. 112, 2 O0. L. J. 619, re- 
ferred to, 


Tt must be observed, however, that section 195 
does not expressly provide that an application must 
be made for the grant of sanction. The rule 
stated above may be justified to this extent that 
before sanction is granted, the Court must be 
satisfied that there is some person who is willing 
to avail himself of it and carry on the prosecution. 

An application for sanction need not to be made 
in writing nor need it be made before an inquiry is 
held under section 195. 


An application was made toa Munsif for sanction 
io prosecute under sections 209, 210, 193 and 465 
Indian Penal Code: the Munsif refused the appli- 


cation on the ground that it was undesirable to grant* 


sanction toa private prosecutor, and his order was 
upheld on appeal: 

Held, that in the circumstances of the present 
case it would be improper to grant sanction to the 
private prosecutor. 

Rule against the order of the District 
Judgeof Shahabad, dated November 7th, 1910. 


Babu Raghunath Singh, for the Petitioners. 


Mr. K. Jaiswal and Babu Chandra Sekhar 
Prosad Singh, for the Opposite Party. 


JUDGMENT.—We are invited in this 
rule to set aside an order which purports to 
have been made under section 195 of the 
Code of Criminal Procedure. It appears 
that the opposite party bought at different 
times the interest of Jatadhari and Jagdeo 
Narain in certain estatés. Subsequently, 
Jatadhari filed a went suit against one 
Subhago and obtained an ex parte decree. 
Qn the 13th April 1907, an application was 


` to this Court 


made to the Court which had tried the suit: 
for sanction to prosecute the partners, except 
Kuldip, for offences under sections 209, 210, 
198 and 465 of the Indian Penal Code. 
Munsif refused to grant the sanction on the 
24th August 1907. He held in substance 
that this was an attempt by the petitioners 
for aanction to have by a cheap method an 
inquiry into their civil rights. An appeal 
preferred to the District Judge was dismissed 
on the 10th January 1908. At the samo 
time, the learned Judga observed that if 
there was any civil gaib or other judicial 
proceeding in which it transpired that there 
had been fraud and manufacturing of false 
evidence, sanction to prosefute could be pro- 
perly asked for these. No civil suit or other 
judicial proceeding seems to have heen subse- 
quently commenced and on the llth Sep- 
tember 1909, Kuldip, alleging that he was 
the son of the daughter of Subhago, who had 
meanwhile died, made an application for 
return of certain documents. Notice was 
thereupon issued to the present opposite party 
to show cause if there was any objection 
to the return of the documents. They came 
forward and stated that the documents were 
forgeries and ought to be impounded. The 
learned District Judge thereupon refused to 
return the documents and directed the Police 
to inquire info the matter. The Police held 
an elaborate investigation and upon their 
report the learned Jadge was satisfied that 
serious offences against public justice had 
been committed. He thersupon made the 
order now under consideration. His order 
was iu substance to the effect that Ram 
Narain Singh and Jay Gopal Singh or either 
of them would be entitled to prosecute Kuldip, 
Jatadhari and Raghu Nandan for offences 
under sections 193, 209, 211 and 465, Indian 
Penal Code. These persohs, subsequently, 
appeared before the learned Judge and re- 
presented to him that he had no jurisdiction 
to make the order in question. Thereupon 
the learned Judge, on the 20th February 
1911, held that his order had been maids 
without jurisdiction and he made a reference 
to have the order cancelled, 
This Court, however, declined to entertain 
the matter, unless an application was made 
in the regular way by the part, concerned 
for cancellation ,of * the alleged improper 
order. The present Rule was, subsequently, 
obtained by the petitioners, 
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- In support of the Rule it has been argued 
that the sanction granted under section 195 
„ought to be revoked because it was granted 

without jurisdiction. It has been contended, 
in the first place, that the proceedings for 
grant of sanction were irregular because no 
application had been made for that purpose 
by the party to whom ganetion has now 
been granted. We are of opinion that there is 
no substance in this contention. It may be 
conceded that the cases of Durga Das Rukhit 
v. Queen-Hmpress (1), In re. Banars? Das (2), 
Baperam Qurma v. Gouri Nath Dutt- (3) and 
Mufat Ali v. Emperor (4) recognise the 
proposition that ordinarily a sanction under 
section 195, Criminal Procedure Code, should 
be given only on an application made for 
“it by same person: who may desire to com- 
plain of the particular offence but whose 
complaint cannot be entertained without such 
sanction. It must be observed, however, 
that section 195 does not expressly provide 
that an application has to be made for the 
grant of the sanction. - The Rule recognised 
in the cases mentioned may be justified to 
this extent that before a sanction is granted, 
the Court must be satisfied that there is 
some person who is willing to avail himself 
of the sanction and to carry on the proseeu- 
tion for the purpose whereof the sanction is 
granted. It does not follow, however, that 
such application must be made in writing or 
that it must be made before an inquiry is 
held under section 195. In our opinion, the 
objection taken on behalf of the petitioners is 
wholly groundless. 

“Ib has been argued, in the second place, that 
sanction ought to be revoked in view of the 
previous orders made by the Court which 
tried the rent suit and the learned Judge 
himself. As ye, have already stated, the 
application of the opposite party for Banobion 
to prosecute the petitioners was refused on 
the 24th August 1907. That order, in our 
opinion, was, at the timeit was made, based 
on good and sufficient grounds. The learned 
Munsif pointed out, upon the authority of the 
decision of this Court in In the matter of 
Ohundra Kant Ghose (5), that in cases of this 
description, it was undesirable that sanction 


(1) 27 C. 820. 

(2) 18 A. 213. 

` (8) 200. 474. 

(4) 100. WEN. ze 8 Or. L J. 112; 2. OL. J. 619. 
(ay. 30. W. N. 8 


should be granted toa private prosecution. 
The order of the -Munsif was sought to be 
assailed by way of appealto the learned 
Judge, who also declined to interfere. In 
view of these facts, itis clearly improper 
that sanction should now be granted to these 
very persons for the prosecution of the peti- 
tioners. On this ground the sanction must 
be revoked. 

But it does not follow by any means, as 
‘has been apprehended by the learned Counsel 
for the opposite party, that the ends of 
justice will be defeated. This is clear from 
section 195, Criminal Procedure Code, that 
steps may yet be taken very effectively to 
bring the offenders to justice if an offence 
has been committed, as the learned District 
Judge seems to hold on the result of the 
Polise inquiry, The scope and object of 
section 195, Criminal Procedure Code, are 
perfectly plain, but have sometimes been 
misunderstood. The object of the section is 
to bar the institution of proceedings for pro- 
secution in respect of certain offences unless . 
such prosecution has been sanctioned by the 4 
Court concerned or action has been taken on 
the complaint of the Court. The policy of 
the law is that in cases relating to offences 
against public justice, the responsibility 
primarily rests with the Court concerned and 
the Court must decide whether it 18 neces- 
Bary, for the sake of the purity of the 
administration of public justice, to have a 
*rosecution, and whether such prosecution 
should be conducted bya private or by the 
public prosecutor. In the case before us, the 
application of the intending private prose- 
eutor has already been refused; but the Court 
is still a6 liberty to adopt the other alterna- 
tive. It will, therefore, be open to the 
proper authorities, the District Magistrate 
and the Public Prosecutor, to consider 
whether any action should be taken in this 
matter; but before it is decided to adopt such 
62 course, one very important element must 
be borne in mind, namely, whether in view 
of the length of time which has already 
elapsed, a prosecution now commenced is 
likely to be brought to% successful termina- 
tion. e. 

The result, theréfore, is that this Rule must 
be made absolute and» the order of the 
learned District Judge set aside. The papers 
wil be returned in order that further and - 


Á4 
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n the petitioner. 
^ defendant filed his written statement in 
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appropriate steps, if necessary, may be taken. 
The document impounded .will be kept in 
custody and will not be returned. 

Rule made absolute, 


CALCUTTA HIGH COURT. 
Civi! Rune No. 2527 or 1911. 
June 27, 1911. 
Present:—Mr, Justice Mookerjee and 
Mr. Justice Carnduff. 
KRISHNA PROSHAD MANDAL— 
PETITIONER 
versus 


RABINDRA NATH DINDA~—Obppositz 


Party. 

Sanction to prosecute—Oriminal Frocedure Code 
(Act V of 1898), s. 195—Filing forged document though 
not tendering in evidence—Attempt to use Jorged docu- 
ment—Penal Code (Act XLV of 1860), ss. 471, 511— 
di eng wnder section 195, Criminal Procedure Code 
~— Costs, 

The filing of a forged document in a Oourt with the 
intention of relying on it at the trial of a oase 
amounts to an attempt to use such document though 
the document itself was not actually used; and the 
person filing it may be prosecuted for offences under 





- gections 511 and 471 of the Indian Penal Code. 


Ambika Prasad v. Emperor, 86 O. 820; 8 Cr. L. J. 
,908, dissented from. 


/ It is improper to award costs to a person who ap- 


plies for sanction under section 195, Criminal Pro- 
cedure Code. 


Rule against the order of the District . 


Judge of Midnapur, according sanction to the 
opposite party to prosecute the petitioner, 
passed in reversal of the order of the Munsif 
of Contai, dated 5th November 1910. 

Babu Khirode Narayan Bhuiyan, for the 
Petitioner, 

Babu Jotish Ohondra Hazarah, for the Op- 
posite Party. 

Babu Ram Oharan Mitra, Senior Govern- 
ment Pleader, for the Crown. 


JUDGMENT.—We are invited in this 
Rule to set aside anorder by which the 
Court of appeal below, in reversal of the 
order of the original Court, has directed the 
prosecution of the petitioner under sec- 
tion 195 of the Code of Criminal Procedure 
for attempt to commit an offence punishable 
under section 471 of the Indian Penal Code. 
The circumstances under which the order 
has been made are not disputed before this 
Court. Onthe 18th August 1909, the plaint- 
if, now opposite party bore us, instituted a 
suit for recovery of “arrears of rent against 
On the 7th September, the 
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which he pleaded payment of the sum 
claimed to the officer of the plaintiff. On 
the 19th December the defendant filed what 
purported to be a receipt for the sam alleged 
to have been paid. On the 8rd March 1910, 
the plaintiff petitioned to the Court not to 
accept this receipt, because it had been filed 
too late. The plaintiff further appears to 
have impugned the genuineness of the docu- 
ment. On the 3lst March, the defendant 
petitioned to the Court that the document 
then on the record might not be accepted as 
genuine. He asserted that the receipt filed 
by him had been removed from the record 
and in its place had been substituted the 
doeument which was justly impugned as 
forged by the plaintiff. On the 8th April, 
the suit was decreed, and we have been 
informed that no evidence was adduced by 
the defendant to prove the payment alleged 
to have been made by him. Onthesame day, 
the successful plaintiff prays that the receipt 
might be kept in safe custody, and on the 
7th May following, he applied for sanction 
to prosecute the defendant. The defendant 
contended that he had not committed any 
offence. He denied that the receipt on the 
record had been filed by him and he reiterated 
his former statement that the document ime 
pugned as forged-had been substituted by 
some person for the genuine document origin- 
ally produced by him. The Court disbelieved 
this evidence and came to the conclusion that 
the document on the record had been origin- 
ally filed by the defendant. But the Court 
refused the application under section 195, 
in view of the decision of this Courtin fhe 
case of Ambika Prasad v. Emperor (1) which 
was treated as authority for the proposition 
that the filing of a document in Court was 
not an act which constituted an offence 
within the meaning of section 471 of the 
Indian Penal Code, because it ‘had never 
been tendered in evidence. The plaintiff 
then appealed against this order. « The learn- 
ed Judge has held, upon fhe authority of the 
decision of this Court in Queen-Hmpress v. 
Lala Ojha (2), that the defendant is liable to be 
prosecuted for an offence ugder sgction 471 of 
the Indian Penal Code read with section 511; 
he has also directed the defendant to pay to 
the plaintiff the costs of the proceedings under 
section 195, Crimindl Procedure, Code. 


(1) 35 C. 820; 8 Cr. L. J. 398. 
(2) 8 C. W. N. 653. 
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This decision has been assailed before us 
on two grounds, namely, first, that the peti- 
tioner has not committed any offence, and, 
consequently, his prosecution cannot be di- 
rected under section 195; and, secondly, that 
no order for costs ought to be made against 
him even if the order under section 195 1s 
maintained. In our opinion the first of these 
contentions is unsustainable but the second 
must prevail. 

It is clear upon the facts stated which 
have been determined only for the purpose 
of the present proceedings, that the applicant 
is liable to be prosecuted for attempt to 
commit an offenee punishable under sec- 
tion 471, Indian Penal Code. The Courts 
below have concurrently found that the 
receipt in question is a forged document and 
was filed by the defendant in support of the 
allegation previously made in his written 
statement that he had paid to the officer of 
the plaintiff the sum claimed as arrears of 
rent. Two questions, therefore, arise for con- 
sideration, namely, first, whether the appli- 
cant has used as genuine a document which 
he knew to be forged, and, secondly, if this 
question be answered in the negative, whether 
he has attempted to use a document as 
genuine which he knew or had reason to 
believe to be forged. 

In regard to both these questions, reliance 
has been placed, as already stated, upon the 
ease of Ambika Prasad v. Emperor (1) which 
' has been treated as an authority for the pro- 
positions that the mere filing of a document 
in, Court without tendering the same in 
evidence does not constibute user of ib within 
section 471 of the Penal Code. In our 
opinion, the head-note to the report is more 
comprehensive than the judgment, aud we 
are not preparettto affirm it as an inflexible 
proposition of law thatthe filing of a docu- 
ment in Court can never constitute an user 
of it within section 471, Indian Penal Code, 
till it has been actually tendered in evidence. 
it has further been argued, on the strength 
of this decision, that the filing of a document 
in Court does not constitute an attempt to 
use it as evidence, and that, consequently, 
the petitioner is not liable to be prosecuted 
under section 471 read with section 511, 
Indian Penal Code. Noedoubt, there is one 
isolated senténce in the judgment in the case 
of Ambika Prasad v. Emperor (1) which lends 
gome apparent support to this contention, But 
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if the learned Judges intended to lay it down 
as an inflexible rulé that what has been done in 
the case before us did not in law constitute an 
attempt to use the document, we are not 
prepared to accept that view a3 well founded. 
Here the petitioner has done everything that 
was necessary to enable him to tender the 
document in evidence atthe trial. He had 
produced it and filed it in Court; and his 
purpose admittedly was torely upon it at the 
trial with a view to support his plea of pay- 
ment of thesum claimed by the plaintiff. 
Upon these facts, we are of opinion that the 
case is, undoubtedly, one of an attempt to use 
the document, though possibly not a case of 
using the document itself. It is not neces- 
sary for our present purpose to give a defini- 
tion of an attempt to commit an offence 
within the meaning of section 511, Indian 
Penal Code. The line of separation between 
preparation and ‘attempt’ may in some cases 
be very fine and the question whether what 


has been done amounts only to preparation . 


or constitutes an attempt must depend upon 
the circumstances of each case. The danger 


which necessarily pursues an endeavour Ç - 


to define what constitutes a ‘preparation’ and 
an ‘attempt’ is well illustrated by the deci- 
sion in Empress v. Riosat Aló (8) where 
Sir Richard Garth, C. J., relied upon the 
case of Reg. v. Ohaseman (4) and Macpherson's 
case (5) for the purpose of defining what 
constitutes an attempt. The cases relied 
‘upon, however, have heen, subsequently, over- 
ruled in England (Gueen v. Brown (6) and 
Queen v. Wilitams (7).] Without undertaking, 
therefore, to define the term ‘attempt,’ we hold 
that the circumstances of the case before us 
show that the prosecution of the petitioner 
nas been rightly ordered and that order will 
stand. 

Bat in so far as the order of the Court 
below directs the payment of costs by the 
petitioner to the opposite party, it must be 
A proceeding under section 195 
of the Criminal Procedure Code ought not to 
be treated asa proceeding between private 
parties. The person who applies for sanction 
presumably does so in the interests of the 
administration of public justice, and if that 


be his real poinf of view, he cannot very 
(83)7 C. 852; 8 C. L. R. 5724 
(4) Lewis & Cavres 145. 
(5) Dean & Bell 202. 
(6) 24 Q. B. D. 357. 
(7) (1893) 1 Q. B. 320, 
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well claim costs from the party against whom 
he obtains the order. Besides, the grant of 
sanction does not establish the guilt of the 
person against whom the order is made; if 
ultimately it transpires that the person 1s 
innocent, the order for payment of costs by 
him to the party who obtained the sanction 
cannot very well be justified. We, there- 
fore, make the Rule absolute in part and set 
aside the order for payment of costs. The 
order of the Court below is affirmed in other 
respects. 
Rule made absolute in part. 





ALLAHABAD HIGH COURT. 
Criminal, REFERENOE No, 598 or 1911. 
November 16, 1911. 
Present: — Mr. Justice Tudball. 
EMPEROR—- PROSECUTOR 
VETEUS 
BEHARI LAL AND OTHER8—ÁCQUSED. 
Ferries Act (IV of 1878), s. 22—Unauthorised col- 
Seton by servants of lessee—Inability of lessee—Master 
and servant—Act done beyond scope of duty. 

B. as the lessee of aferry employed C. to attend 
to the ferry and collect the tolls, QC. in contra- 
ventiou of law extorted unauthorized and excessive 
toll from certain passengers and thereby committed 
an offence under section 22 of the Ferries Act. B. 
was prosecuted for this offence and convicted: 
| Held, that the conviction of B., who was not pre- 
sent and took no part in the extortion, was bad in 
law. 

Queen-Hmpress v. Tyab Alli, 24 B. 428, distin- 
guished. 

Reference submitted by the Sessions Judge 
of Farrakhabad, dated the 18th of October 
1911. 

The Government Advocate, for the Crown. 

AUDGMENT. —This is a reference by 

K ‘À essions Judge of Farrukhabad. The 
; the ease are as follows:—The appli- 
e i ir revision in the Court below, namely, 
B nari Lal and Bashir-ud-din, are the lessees 
of Singhi Rampore Ferry. ‘Ag such lessees 
they employed certain persons to attend to 
the ferry and collect the tolls. These 
gervants in contravention of the law extorted 
unauthorized and @xcessive toll from certain 
passengers thereby committing an offence 
under section 22 of the Ferries Act. The 
lessees, who appayently were not present and 
took no part in the oxtortion, have been 
prosecuted for this offence, and have been 
convicted and fined, apparently, on the ground 
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that whatever the servants have done in the 
course of their employment that act is the 
act of the masters. The learned Government 
Advosate has called my attention to a ruling 
in Queen- Empress v. Tyab Alli (1). That is 
a case under the Arms Act. The accused 
therein was a heensed vendor of arms and 
ammunition and he employed a certain man 
as a salesman. The latter sold certain 
Military Ammunition to certain persons 
withont previously ascertaining that such 
persons were legally authorized to possess 
the same, It was pointed out in the 
judgment of that case that the question for 
decision was whether the accused had or had 
not "delivered" the stores, as section 22 of the 
Indian Arms Act, 1878,makes penala “delivery” 
of Military stores et cetra. The learned 
Judges who decided the case remarked as 
follows — Wae fail to see how it can be 
contended that, under these circumstances, a 
delivery of goods by the man in charge 
would not be a delivery by the owner of the 
shop? It is not a question of intention, of 
mens rea, or of knowledge; itis the delivery 
which the Act makes penal and the delivery 
by the Manager is clearly in this case a 
delivery by the licensee.” The rule laid 
down in Attorney-General v. Siddon (2) runs aa 
follows:— Whatever a servant does in the 
course of his employment with which he is 
entrusted and as a part of it, is the master’s 
act.” The offence in the present case is a 
very different one. It consists of extortion 
of unauthorized tolls from passengers. The 
servants in doing this act did something 
which was outside the scope of their entploy- 
ment. In this very offence there is decidedly 
a mens rea, a criminal intent. Ifit were an 
act done by the servant within the scope 
of their employment, then, the conviction of 
the master would, in the present case, be a 
good one. But, in my opinion, the principle 
laid down in Attorney-General v. Szddon (2) 
does not apply to the. present» offence. The 
conviction of the lessees is bad in law. [ 
accept the reference and set aside the convic- 
tion and sentence. The fine, if paid, be 
refunded. ° 4 
Conviction set aside. 

(1) 24 B. 423, 

(2) (1880) 1 C. & J. 220; 1 Tyr 4); 9 L. J. (0. s.) 
Ex. 7. . è 
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ALLAHABAD HIGH COURT. 

' ORIMINAL Revision No. 510 or 1911. 
November 14, 1910. 
Preseni:—Mr. Justice Tudball. 

BABU PERSHAD--PRrITIONER 
versus ' 
EMPEROR-—OrrosriTE Parry. 

Criminal Procedure Code (Act Y of 1898), ss. 110, 406 
— Judgment of lower Appellate Oourt very sketchy —HEvi- 
dence not ewamined or weighed carefully—High Courts 
power to interfere on merits—Revision—Practice—Re- 
putation—Bvidence Admissibility, — ^ 

The High Court will not ordinarily interfere on 
merits with proceedings under section 110 of the Code 
of Criminal Procedure provided that the Court hear- 
ing the appeal under section 406 shows in its judg- 
ment that it has really and not merely nominally con- 
sidered the evidence on the record. 

Where the judgment of a District Magistrate, deoid- 
ing in appeal a case under section 110 of the Code of 
Criminal Procedure, is very short and does not show 
that the evidence was at all examined and carefully 
weighed, the High Court will interfere on merits in 
revision. : 

Sham Lal v. King-Emperor,6 A. L. J. 487; 2 Ind. 
Cas. 225; 9 Cr. L. J. 528, referred to. : 

In a proceeding under section 110 of the Criminal 
Procedure Code a list of crimes in which the accused. 
was suspected by a Police Officer is inadmissible in 
evidence to establish the reputation of the acoused. 


Revision against an order of the District 
Magistrate of Meerut. 

Mr. Boys (with him Messrs. R. Alston and 
Sital Prashad Ghosh), for the Applicant. 

The Assistant Government Advocate, for the 
Crown. 

JUDGMENT.—This is an application 
in revision from an order of the District 
Magistrate of Meerut whereby he dismissed 
the applicant’s appeal from the order of a 
first elass Magistrate binding him over to be of 
good behaviour in his own bond for Rs. 2,000 
with two sureties for Rs. 2,000 each fora 
period of one year. As remarked by Alston, J., 
in the case of Sham Lal v. Emperor (1), the 
High Court will not ordinarily interfere on the 
merits with proceedings under section 110 
of the Code of Criminal Procedure provided 
that the Count hearing the appeal under 
section 406, shows in "its. judgment that it 
has really and not merely nominally consider- 
ed the evidence on the record. In the pre- 
gent case some fifty three witnesses for the 
. proseoution were examined by the Court of 
first instance. The case was keenly contested 
by the applicané, who called about one hundred 
and twenty witnesses to estabbish his good 
character. The Magistrate who heard the 


case wrote a judgment covering some eight 
(1) 6 A. L. J. 487; 2 Ind. Oas, 225; 9 Or. I. J, 028. | 
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or nine pages of typed matter: He discussed 
the evidence and came to a conclusion in 
respect thereto. The District Magistrate 
decided the appeal in a judgment of some 
He has merely stated therein 
that the Sub-Divisional Magistrate had 
tried the case carefully and. conscientiously 
and had given sound reasons for his conclu- 
sions and that he (the District Magistrate) 
agreed with his reasons and considered that 
the evidence on the record warranted the 
order passed. There is no attempt, whatsoever 
in this judgment to show that the evidence 
was at allexamined and carefully weighed. 
It is a judgment written as if it were the 
case of a revision and not of an appeal. . The 
learned Judge of this Court before whom 
this application was filed, therefore, admitted 
it in order that the evidence might be ex- 
amined with the assistance of the appli- 
cant’s Counsel. I would, therefore, call the 
attention of the District Magistrate to the 
remarks by Alston, J., in the above mentioned 
case with which I fully agree. 5 

There are certain facts in this case which 
are either admitted by the prosecution: wit- 
nesses or clearly proved on behalf of the 
applicant. The latter is a Brahmin by caste 
and a resident of the town of Ghaziabad, his 
father Debi Diyal is a retired Kanungo and 
apparently & well-to-do man. It has even 
been said by one of the witnesses for the 
presecution that he is worth a lakh of rupees. 
He owns zemindary in several villages, nouse 
property and also earns an income by money- 
lending. The accused is à man of about 36 
years of age who has acted as general-attor- 
ney on behalf of his father. Income tax has 
been jointly assessed on both father and son 
and there can be*no doubt that the son 
has been managing his father's estate espe- 
cially when the latter was in service. The 
accused has two uncles who have served in 
the Police force as Sub-Inspectors and his 
cousins are in Government service in the 
Postal Department. He is also a general 
attorney on behalf of these cousins. He is, 
moreover, the only son of His father. It will 
thus be seen shat the surrounding circum- 
stances of the accusedgs life are not such as 
tend to make a man an habitpal thief, receiver 
of stolen property, a harbourer of thieves 
or so dangerous or desperate a character that 
it is unsafe to allow him to mix with the 
public. Furthermore, it is in evidence that 


x 
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the applicant was “a candidate) for a seat 
on the Municipal Board of Ghaziabad. In 
` 1902 he very keenly contested with one 
Abdullah Khan the seat which the latter 
had held for many years. He was defeated 
but he contested the validity of the election 
in the Court of the District Magistrate. Sub- 
Inspector Juni 
prosecution, has clearly admitted that there 
is ill-feeling between Abdulla Khan and 
Debi Dayal also over property. There is 
no doubt that the property of Ibadullah, a 
brother of Abdullah Khan and father of the 
witness Siraj Ahmed, was attached and sold 
up by Debi Diyal. The evidence of Syed 
Farazand Ali, Tahsildar, also shows that when 
he became Tahsildar of Ghaziabad in 1906 
the accused made a complaint to him that 
the local Police Officer (who was then Agha 
Sher Ali Khan) was doing his best to dis- 
honour him. One Budhu was. prosecuted 
dander section 110 of the Code of Criminal 
Procedure and was bound over to be of good 
behaviour. This was apparently in the year 
1909. He, I understand, was one of the 
applicant’s servants, who has, however, been 
iszod since the case. In the course of 
against Budhu some of the witnesses, 

also witnesses in the present case, 

Sheo Charan Das, Siraj Ahmed, 

. Gokul Uhand, Bhagwan Das, Madda Mal and 
Zaharia Mal, stated in their evidence that 
Budhu was an associate of the present appli- 
cant and that the latter was a badmash, 
against these six witnesses the present appli- 
cant filed a suit for damages for defamation in 
the Civil Court. These suits have been 
subsequently dismissed, I understand on a 


“technical point, namely, that the statements 


à privileged. Itis in these circumstances 

iat the present case was launched against 
che applicant sometime towards the end of 
the year 1910. The charge against him falls 
under clauses (a), (b), (c) and (f) of section 
110 of the Code of Criminal Procedure. “Ib 
is that he is by habit & robber and house- 
breaker; that he habitually receives stolen 
property; that he, habitually protects and 
harbours thieves, and that he ia 80 desperate 
aud daugerous a character as to render his re- 
maining without secarify for good behaviour, 
hazardous to th community. In addition 
to a mass of irrelevant and inadmissible evi- 
dence which has been admitted on the record, 
the other prosecution evidence was directed 
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to proving the applicant's reputation. It 
was further alleged that he had committed 
certain specific offences for none of which 
he was ever prosecuted excepting one case 
in which he was convicted of an offanca 
under section 232, Indian Penal Code, 
and fined Rs. 25. In the matter of the 
charge under clause (f) of section 110 
this one conviction is practically the sum 
total of the evidence to prove that the 
applicant 1s desperate and dangerous to the 
community. One witness does, indeed, state 
that the applicant extorted money froma 
man whois now dead. He further stated 
that the accused attempted to extort money 
from a person who is abill” alive, but who ig 
not called to prove the fact. This ‘witness 
is speaking solely from hearsay. Several 
witnesses have stated that they are so afraid 
of him that they remain indoors after dark. 
They say that they fear for their lives. I 
have examined the record. Not one of them 
can give a reasonable cause for this fear. 
In so far as the charge under clause (f) is 
concerned, there is practically no evidence 
ab all. The charge under this clause cannot 
be proved by general repute. The one case 
of assault which has been established against 
the applicant is utterly insufficient to prove 
that heis a dangerous character. I. would 
point out that the Magistrate took into evi- 
dence the record of acase against the ac- 
cused in which on the 13th of Ostobar 1909 
he was fined a sum of Rs. 10 for failing to 
attend tha polioa stabioa on sammons issued 
by the Sub-Inspector. This record is 
perfectly irrelevant. It does not, for a Single 
instant, indicate thatthe accused ig a man 
of bad or violent character. It is one in- 
stance of the evidence which was inadmissible 
but on which the Magistrate placed great 
reliance. Coming to the charges under 
clauses (a), (b) and (o), eliminating in- 
admissible evidenca, there remaius a con- 
Biderable number of witnesses eof the town 
of Ghaziabad and ‘neighbouring villages, 
who have testified to thefact that the ap- 
plicant has the reputation of being a man, 
who habitually - harbours thjeves, commits 
theft and receives stolen property. The 
majority of these witnesses have stated that 
they have seen the accused afsosiating with 
various persons some of whom they declara 
to bs persons of bad character, but sin the 
majority of these cases, however, beyond 
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the opinion of the witnesses themselves 
there is nothing to show tnat these alleged 
associates are persons of bad character. In 
the cases only of Mohan Kedarn and Budhu 
have the convictions been established. The 
question remains whether this evidence for 
the prosecution is worthy of acceptance. I 
have gone minutely and with great 
care through both that for the prosecution 
and the defence. Omitting the Government 
servants, namely, the Police Officers and the 
Tahsildar, seventeen of the witnesses are 
residents of the town. Others are of the 
neighbouring villages. As I have noted 
above, the accused is a man of about 36 years 
of age. The majofity of witnesses against 
him state that it is only during the last 
three or four years that he has taken to 
evil ways. One ortwo have stated that he 
has always been such à man. All of these 
witnesses are neighbours, many of whom 
have known him all his life and nearly all 
have known him for a long period. It is 
impossible for the two statements to be 
correct, namely, that the man has been a 
bad character all his life and that he has 
only been a bad character during the last 
three or four years. As I have already 
pointed out, the surrounding circumstances of 
his life are not such as tend to make a man 
become an habitual thief or receiver 
of stolen property. If he had been such all 
his lifeit is clear that all his neighbours must 
have heard of this many years ago. We may 
take it, therefore, for granted that of the two 
statements made by the prosecution witnesses 
in this respect one is more likely to be correct 
which goes to show that itis only in later 
years he has taken to evil courses. But there 
are very clear indications in the evidence of 
the witnesses themselves as wellas from the 
surrounding circumstances that the witnesses 
have done their best to exaggerate and to make 
things look as black as possible against the 
accused. I take the case of Sheo Charan Das 
as an example. He is & zemindar and money- 
lender of Ghaziabad. He gives the reputation 
of the accused. He states that he associates 
with Mohan, Budhu and certain others who 
were his servanfs and of whom Budhu was 
bound over. His statement that Murli and 
Ghasi, goldsmiths, are also his associates is 
valueless as evidence. Hesfatea that these 
goldsmiéhs melt "down stolen property for 
the accused. The basis of his knowledge he 
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cannot give, nor is it established that Murli 
and (thasi are mer of bad character. He 
then states what he must know to be a lie,?. 6, 
that the accused has no honest occupation, 
although it is proved from other evidence 
that the accused lends money and has obtain- 
ed decrees in the Civil Courts. The character 
of this witness is further indicated by a little 
episode in his life, which has been proved. 
Prosecution witness No. ll is one Chaudhari 
Bhagwan Das, who like Sheo Charan Das is 
a member of the Municipal Board. On the 
8th of February 1909, Sheo Charan Das and 
Madda Mal, Prosecution witness No. 4, and 
Raw Chandar, Prosecution witness No, 7, and 
one other person presented a petition to the 
District Officer as against Bhagwan Das. They 
therein gave to Bhagwan Das the very 
character aud reputation which they now 
ascribe to the present accused. In his cross- 
examination Sheo Charan Das admitted having 
made this complaint and stated that at that 
time Bhagwan Das was a man of bad charactor \ 
but that he had since reforməd and is now a 
good man. Bhagwan Das, when examined as 
& witness for the prosecution in this case, 
stated that Sheo Charan Das, ete., 
this petition against him because the present 
accused Babu Prasad, being hard pressed by 
the Police had gone to him to seek his assist- 
ance and to pray him to intercede on his 
behalf with the Police Officer. He says that 
seeing Babu Prasad on several occasions in his - 
company these misguided men Sheo Charan 
Das, et cetera jumped to the conclusion that 
he and Babu Prasad were alike aud, therefore, 
filed the petition of the 8th of February 1909. 
That petition is on the record. An examina- 
tion of it shows that while Sheo Charan Das 
et cetera, set forth therein the names of many 
persons of alleged 8ad character with whom 
they said Bhagwan Das was associating, they 
nowhere in thab petition mentioned the name 
of Babu Prasad. Now, Babu Prasad is said 
(vide the evidence of Agha Sher Ali Khan, 
Sub-Inspeotor) to have had a hand in every 
crime which was committed in the years 1908 
and 1909 in the town of Ghaziabad. Two 
thefts occurred in the two houses, which ad- 
join that of th@ accused on either side. Even 
in these cases, accordime to the Sub-Inspector, 
the accused had a hand. I de not fora mo. 
mont balieva the statemant of tha Sub.In. 
Spector. Itis palpably gross exazzeration, 
even if Baba Prasad were a man of bad 


had filed : 
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character, But granting that Babu Prasad 
is an habitual thief and receiver of stolen 
property and has been so far several years to 
the knowledge of all these witnesses, and 
granting that Bhagwan Das’s statement 
is true, it is impossible to understand why 
the petition of the Sth February 1903 
contains no mention of the present as- 
cused. As a matter of fact, there is no- 
` thing to show tnat Bhagwan Das was ever au 
habitual thief or receiver of stolen property. 
The petition was probably the outcome of 
il-feeling over some local matter; apparently 
no action was taken on ib. It shows how 
persons of Sheo Oharan Das’s position and 
character are ready to make a false state- 
ment of this kind and it is a most significant 
fact that the petition mentioned above con- 
tains no trace of the present accused’s same. 
In a case like the present one, where a man 
has been for thirty-two years of his life 
apparently a respectable and honest member 
of society and who is said to have taken to 
evil courses without any ostensible reason 
it would, I think, be dangerous to rely on 
the statement of a man of this description, 
Sheo Charan's oredibility is also indieated by 
other portions of his evidence, He states 
that Debi Dayal accused's father is a wealthy 
man and that he owns a small share in "one" 
village. He does not know that Debi Dayal 
is a money-lender. He knows of no ill-feel- 
ing between Abdul Khan and Debi Dayal. 
Now, this witness is a joint zemzndar with 
Abdulla Khan in several villages. He must 
know that Debi Dayal is a money-lender. 
The ill-feeling between Abduila Khan and 
the accused must be a matter of notoriety 
in a small town like Ghaziabad, especially 
since the contest over membership of the 
Manicipality. The witness is clearly lying. 
The remarks I have made in respect of this 
witness, who is one of this most respectable 
of the prosecution witnesses, apply with equal 
- force to Zaharia Mal, Madda Mal, Gokal 
Chand, Sambhu Ram Chander, Mannu Lal, 
Bhagwan’ Das, Girdhari and Chajju Mal. 
Of the other Ghaziabad witnesses, Akhtar 
Buland Khan, a petition-writer, is clearly 
shown by his cross-examination to be inimi- 
cal to the accused. Thi majority of these 
Ghaziabad witnesses are connected with each 
other by relationship or business. One of 
the prosecution witnesses No. 16 curiously 
gnough states that the accused is a man ef 
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good character. The witness Siraj Ahmad 
Khan was examined at a late stage of the case, 
He also states that the accused has no osten- 
sible meansof livelihood, but heisclearly a man 
who is moved by bitter ill-feeling against the 
accused. In a matter of reputation it would 
be a gross absurdity to place any reliance on 
the evidence of a witness like this. Abdulla 
Khan is his uncle. He holds a mukhtar- 
nama on behalf of his father. He has been 
cross-examined. He states that he does not 
know whether or not the accused had his 
father’s property sold up...... He even says 
that he does not know that the accused 
contested his uncle's seat on the Municipal 
Board. He states that the accused 
threatened him after he had given evidence 
against Budhu. He adds that he filed no 
complaint in respect thereto as he did not 
know that the accused could be bound 
over. He pretends to be terrified by the 
accused. Itis curious conduct for a Pathan. 
The remaining witnesses come from the 
neighbouring villages of Ghaziabad. An 
examinabion"of their evidence will show that 
a large number of them, in fact the majority 
are co-sharers iu villages in which Abdulla 
Khan and Sheo Charan Das, et cetera, are also 
co-sharers. Mohan Singh is a Thela wala, 
Bansi and Bhawani are persons who ply 
carts for hire, very few of these witnesses 
are persons of any social standing. Most 
of them state that they have known the 
accused only for a few years though he has 
lived all his life in their neighbourhood. 
Many of them admit that they obtained 
their information as to the accused’s *cha- 
racter from Bhagwan Das, Sheo Charan Das 
and Madda Mal. The evidence of Salig and 
Hardeo Singh is purely hearsay and is of 
no value in regard to the accused's sha- 
racter. They nearly all mention different 
persons as being associates of the accused. 
lhey say these men are bad characters. 
There is no evidence to show this nor are 
there proofs on the record of any conviction 
against them. I take the evidence of Bhag- 
wan Singh as a typical example of 
this class of witness. He says: I livein 
Karera about two miles off Ghaziabad. I 
am a gemindar paying revenue Rs. 100 on 
my own account qud Rs. 1,022 as lambardar. 
I have known fhe accused for éhree years. I 
have often seen him with Wali Dad of Mula 
who is a bad character. His gang wasconnected 
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with the dacoity in Razapore. Hence, I con- 
sider him a  badmash, Ho admits that 
Abdulla Khan and Ramrichpal are co-sharers 
in his village. Now, the Razapore dacoity 
or robbery was not committed in his pre- 
sence so that his statement merely amounts 
to this that he heard certain rumours 
and, therefore, considered the accused a 
badmash. As evidence’ establishing re- 
putation, this is valueless. It establishes 
‘no reputation whatsoever. In this second 
bateh of witnesses I also note that one Ohote 
speaks for the accused and states that he is 
a good man. There remains the evidence of 
the Police Officerse and the Tahsildar. The 
Police Officers are, of course, not impartial 
witnesses considering the relations that have 
clearly been existing between them and the 
accused. ‘Their evidence, moreover, on the 
face of it contains gross exaggerations and 
mis statements. The Police Officers state that 
the accused has no means of subsistence 
which is palpably false. I notice that the 
Magistrate allowed the first Police Officer to 


put in a list of crimes in which he himself 


and another Officer suspected the acoused. 
This class of evidence is quite inadmissible 
in such a case as this to establish the matter 
ofaman’s reputation. Nodoubt,a Police Officer 
18 a competent witness to speak to the reputa- 
tion of persons who dwell within his circle. 
No doubt, in the course of inquiries his 
suspicion may have been directed against 
certain persons and he may by reason thereof 
have received an impression as to their 
chagacter and their reputations. He, no 
doubt, is entitled, when he has sworn to the 
reputation of a man, to give the basis of his 
knowledge and to point out how he has come 
to consider the accused a man of bad character. 
But it is quite a different thing for the 
. Magistrate to takeinto evidence a list of 
cases in which other Police Officers, who have 
not been called as witnesses, have remarked 
in their diaries that suspicion had fixed 
itself on a certain person. If the local Police 
feel at all disposed to do harm to any resident of 
their circle it is a very simple matter for them 
to enter in thefr diaries from time to time that 
suspicion has fallen on certain persons and 
then finally tg have their names registered in 
the Police register of bad gharacters and 
ultimately to take steps against them. I do 
not say that this is either always or frequently 
done. But it is so easily done that this class 
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of evidence is of yery little value and, un- 
less the actual Police Officer is called 
who made the inquiry in his diary, a list 
of such cases is totally inadmissible in 
evidence. It is also very easy for a Police 
Officer to say that suspicion fell on the 
accused in certain cases. I note here that 
in the case of one Nanak in which suspicion 
was said to have fallen on the present 
accused, Nanak has himself been called as 
a witness for the defence and has given the 
lie to tbis statement. There is another 
case in which one Kedaru was convicted 
in 1909, certain witnesses have actually stated 
that the accused joined with Kedaru in 
commiting the offence. The untruth and 
the exaggeration of this statement is evi- 
dent from the fact that the Police Offieer 
cannot even say why he did not send up the 
accused for trial. Referring to the evidence 
of Agha Sher Ali Khan, Sub-Inspector, I see 
that he makes reference to the capture of a 
gang of men who were carrying arms in a 
grove in Ghaziabad. The men in that case 
were sent up for trial, were convicted under - 
the Arms Act and were also bound over to 
be of good behaviour. I see that in the 
course of the case it was alleged that the 
accused Babu Prasad had sent for the gang 
to commit crime. The unirnth of this is 
palpable. For if there had been any evi- 
dence whatsoever on the point, the Police 
most assuredly would have prosecuted Babu 
Prasad along with the others. This witness 
showed great bias against the accused and 
was thus led to make ineredible statements. 
He alleged that crime had been very rife 
in 1908 and 1909 in the town, and that 
all investigations showed that the accused 
was concerned jn them. He even states 
that the accused was concerned with the 
burglaries in the houses of.those persons 
who live next door to him. It is hardly 
possible to believe this. He admits that 
on no occasion has he ever searched the 
accused’s house. The Magistrate allowed him 
to give hearsay evidence to the effect that he 
had heard that Mohan and Ghasi, goldsmiths 
melted down property for the accused. The 
Tahsildar Syed Farzand Ali Khan has limited 
himself to stating "that Babu Prasad did 
not bear a good characte? but that his re- 
putation was ‘very bad indeed.” He added 
that he had no personal opinion about the 
accused. He admitted that his informants, 
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on the question of Babu Pesshad's character 
were Bhagwan Das and Siraj Ahmed whom 
I have already discussed. He admitted 
that when the accused made a complaint 
to him about the Police he made no inquiry 
about the matter. It is surprising to me 
that a man of this witness’s position, 
holding the post of a Magistrate, shoa!i 
have lent himself to a case like the present 
one, The fact that Siraj Ahmed and the 
accused were on bad terms must have come 
to his knowledge. Likewise, the character 
of the, other Ghaziabad witnesses. Accord- 


ing to himself, he merely swallowed what ` 


those persons told him and his statement 
is valueless as evidence. The Magistrate 
took into evidence the record of the case, 
Emperor v. Budhu, under section 110, Ori- 
minal Procedure Code, which was decided 
on the 23rd September 1909. Now, the 
this case was inadmissible 
except to prove the fact that Budhu, an 
alleged associate of the applicant, had been 
bound over. But the Magistrate in his 
judgment says, “from the evidence of 
witnesses in the above case and from the 
Magistrate’s judgment it is fully establish- 
ed that the said Budhu was an associate of 
the accused whom the Magistrate styles a 
notorious badmash according to the witness.” 
To treat this record as evidence in this 
matter was most unfair to the present ac- 
cused’ who was no party to the former triad 
of Budhu and had no opportunity of de- 
fending himself. Practically, the Magistrate 
has taken into evidence against the accused 
the statement of witnesses who were ex- 
amired in a ease to which the accused was 
no party and whom he had no opportunity 
of cross-examining; next theSMagiatrate took 
into evidence the record of the case, Hmperor 
v. Dalip, under section 109 of the Code of 
Criminal Procedure decided on the 23rd Sep- 
tember 1909: This was equally inadmis, 
sible in evidence. No evidence what- 
soever (except hearsay) has been produced 
to show that the present accused has any 
concern with the acfused in that case. The 
Magistrate has clearly taken inte considera- 
tion the evidence of the gvitnesses in that 
case, for he refers, to it in his judgment. 
He has also taken into evidence the case 
againsb the same persons under the Arms 
Act and also the record of the case 
against the present accused under section 
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174, Indian Penal Code, which I have 
already mentioned. He has also taken 
into consideration the record of the civil 
suit brought by Debi Dayal against other 
persons for recovery of money on the basis 
of a mortgage-deed. Babu Prasad was no 
party to that suit, though his father was. 
It is said that the Munsif came to the con- 
clusion that Babu Prasad was guilty of 
fraud. How this evidence i8 admissible to 
prove that the accused is a habitual robber, 
receiver of stolen property or harbourer of 
thieves I fail to see. The Magistrate has 
taken the Munsifs judgment as evidence, 
proving that the accused’ was an extrava- 
gant man from whom his father had separat- 
ed. The Munsif may on the evidence before 
him have come to that conclusion for the 
purpose of that case. Butas Babu Prasad 
was no party to that suit it is clear that 
that judgment was not admissible in evi- 
dence to prove that the accused is an habi- 
tual thief, robber or receiver of stolen pro- 
perty. 

In the view I have taken of the evidence 
for the prosecution, it is unnecessary to 
discuss the evidence for the defence at uny 
length: I wish to lay no stress on it, because, 
in my opinion, the prosecation evidence is 
tainted and is unworthy of acceptance. But 
I cannot conclude my judgment without 
pointing out how unjust the Magistrate has 
been in the manner in which he weighed this 
evidence. He divided the witnesses into 
three groups, (a) Brahmins, of whom there 
were sixty-four, (b) Railway servants and (c) 
forty-seven men of different castes, The 
Brahmins he rejected en bloc because they 
were Brahmins, The Railway servants he 
rejected em bloc because the local Police in 
the year 1910 had successfully prosecuted a 
European Railway official named Mr. Roots 
for illicit importation of cocaine. The 
balance of forty-seven he rejeeted because 
most of them said that they had no personal 
knowledge of the accused’s character, the 
rest he said were either partizans of the 
accused or were threatened ky him. The 
Magistrate did not deign to point out the 
grounds on which he held that some of the 
witnesses were his partizans.e He selected 
one witness Niadaf as an example of those 
cowed by the accused. Mula Mal, a bfother 
of Niadar, at the trial of Budhu, stated 
that Baba Prasad was  Budhu's asso- 
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ciate and a bad character. Niadar has 
in the present case come forward to state 
that the accused is a man of good character, 
The Magistrate concludes that Niadar had 
done this in order to avert the wrath which 
had fallen on the head of his brother, 
because Babu Prasad sued him for defamation. 
There is no presumption that Mula Mal 
stated the truth any more than that Niadar 
has stated the truth, yet for no real reason 
the Magistrate concludes that the latter 13 a 
liar. The Magistrate has also generally re- 
jected the evidence for the defence because 
the witnesses state that they donot know 
other local bad characters. He also says 
that they have not hada sufficient oppor- 
tunity of watching the movements of the 
accused. The majority of them are neighbours 
and have had just as much opportunity 
as the witnesses for the prosecution. I would 
point out that the Magistrate had nowhere 
in his judgment even mentioned the fact 
that the present accused had complained 
against the Police to the Tahsildar, In his 
judgment he even goes so far as to cast 
a slur on the character of the accused’s 
father, though the witnesses for the prose- 
cution themselves have almost unanimously 
stated that his character is above suspicion. 
He says in his judgment.— The prosecution 
witnesses put the accused’s father’s present 
worth at about a lakh. How that was ac- 
quired I must not discuss hero." This in- 
nuendo is unjust and unfair. A document 
was produced on behalfof the defence to 
show that the father of the accused had made 
adverse remarks against the Ghaziabad Police 
in an application to the Collector of Aligarh 
for leave. In respect to this, the Magistrate 
remarks that it is not shown that the 
Ghaziabad Police had any information of it 
at all. Yet, curiously enough, he omits all 
mention of the other petition presented 
to the Tahsilgar which I have already noted 
above. Towards theend of the judgment 
the Magistrate observes,— Moreover, it would 
appear from the record that the present 
prosecution was proposed as far back as 
February 1910, but it was. not sanctioned 
until the authorities had fully satisfied them- 
selves on the point." This was not a 
relevant fact in the first eplage, and in the 
second place "there is no evidence to es- 
tablish it, any more than there is to establish 
he explanation given by the accused him- 


INDIAN CASES. 


[1919 


Belf, of this very delay in launching the 
prosecution against him. His explanation 
is thatin February 1910 the then District 
Magistrate, Mr. Poster, and the Superintend- 
ent of Police after inquiry into the matter 
decided to take no proceedings against him 
and that the present proceeding was only 
taken on the arrival of a new District 
Magistrate who was ignorant of the true 
facts. It is unnecessary to say any more. 
The evidenes against the accused is, in my 
opinion, open to very grave suspicion and 
the case is not one in which a Court would 
be justified in calling onthe applicant to 
give security for his good behaviour. The 
appeal was one which, in my opinion, was 
worthy of much more consideration at the 
hand of the lower Appellate Court than it 
actually received. J admit the application, 
the order of the Magistrate is set aside tn foto, 
Application allowed. 


MADRAS HIGH COURT. 
ORrMINAL Revision Case No, 185 or 1911. 
Ortmtnat Revisron Petition No. 142 
or 1911. 

November 7, 1911. 

Present: —Sir Ralph Benson, Krt., Judge, and 
Mr. Justice Sundara Aiyar. 

Inve THEOPHILUS RAMAPP A — 

f PETITIONER. 

Penal Code (Act XLV of 1869), s, 493—-Oriminal 
breach of trust by servant—Various sums of money 
received by servant from master at various times by false 
representations and not accounted for. 

The accused, as the servant of a firm, obtained 
various sums of money from the Manager of the 
firm at various times by false representations that 
they were required for paying coolies but could 
not account for them afterwards: 

Heid, that the accused was guilty of criminal 
breach of trust as a servant. 

Queen v. Hamilton Thompson, 32 L. J. M. C. 57; 
Queen v. Cooke, 40 L, J. M. C. 68, referred to. 

" Petition, under sections 435 and 439, 
Criminal Procedare Code, praying the High 
Court to revise the judgment of the Sessions 
Judge of South Canara,in Criminal Appeal 
No. 62 of 1910, confirming the conviction, 
bat’ reducing the sentence passed on the 
petitioner by the Treasury Ist Class Mazis- 
trate of South Canara, in ©. C. No. 3 of 1910. 

Dr. S. Swaminathan, for the Petitioner. 

Mr. O. F. Napier, Public Prosecutor, for 


the Crown, 
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ORDER.—The accused, who was the super- 
intendent of Messrs. Killick Nixon’s Coffee 
Casing Works has been convicted of crimi- 
nal breach of trast by misappropriating a 
large sum of money made up of amounts 
which he received from the Manager at vari- 
ous times on the false pretence that they were 
required for paying coolies who garbled coffee. 
The point argued in revision is that the re- 
ceipt of each sum of money making up the 
aggregate amount by false representation 


. amounted to the offence of cheating; that 


the charge ugainst the accused really was 
that he committed various offenses of cheat- 
ing more than three in number, and that a 
single charge for all these acts of cheating 
was illegal. Itis urged that the subsequent 
appropriation of the amounts by the accused 
to his own use would not amount to criminal 
breach of trust as the criminal intent was 
present at the time of the receipt of the 
money from the Manager. This argument 
is not sound. When the accused received 
the money he did so as a servant of the 
Company for the express purpose of using it 
for his master’s benefit in a particular way. 


? He was, therefore, entrusted with the money, 


` 


“and bis appropriating it to himself clearly 


amounts to criminal breach of trust. 

Dr. Swaminadhan relied on thecase of 
Queen v. Hamilton Thompson (1) where, in 
similar circumstances, it was held that the 
offence committed was not larceny; but that 
case was disapproved of in the latter casaof 
Queen v. Cooke (2) where it was pointed out 
that the earlier case merely held that the ac- 
cused received money by false pretences, but 
the question whether his subsequent retention 
of it would amount to larceny was not consider- 
ed. We are of opinion, therefore, that the 
conviction is right. Weeought to observe 
that, inour opinion, Counsel ought to have 
brought to our notice the later decision, which 
weakened the case relied on by him. The 
petition is dismissed. 


Petition dismissed. 
(1) 32 L. J. M. C. 57. 
(2) 40 L, J. M. C. 68. 
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PUNJAB CHIEF OOURT. 
URIMINAT Reviston No. 1450 or 1911. 
November 30, 1911. 

Present; —Mr. Justice Kensington. 
EMPEROR— PROSECUTOR 


versus 


GANDA SINGH—<Accosep. 

Criminal Procedure Code (Act V of 1898), ss, 35, 807, 
438, 439 —Accused convicted in two separate cases- 
Second sentence ordered to run from date oj order—Di- 
rection illegal—-Concurrent sentence, when can be 
passed — Reviston— Effect to be given to real intention of 
Magistrate —Iteduction of sentence. 

The question whether sentences should be con. 
eurrent or consecutive arises only in cases of separate 
convictions at one trial. Jn all other cases, section 307 
is imperative and should nob be disregarded. 

On 30th March 1910 A. was gentenced to four years’ 
rigorous imprisonment, On 19th April 1910, he was 
convicted ina separate case by the same Magistrate 
and sentenced to three years’ imprisonment which 
the Magistrate ordered should run from the date 
of his order. The first sentence was reduced on 
appeal totwo years. On areference to the Chief 
Court that the Magistrate’s direction as to the com- 
mencement of the sentence in the second case was 
illegal; 

Held, (1) that the direction was illegal and ought 
to be expunged from the order; 

(2) that as the intention of the Magistrate was that 
A. should undergo a total period of 4 years’ imprison- 
ment, effect should be given to this intention and, 
consequently, the second sentence should be reduced 
to a term of two years to commence from the date of 
expiry of the first sentence. 

Case reported by the District Magistrate, 
Lahore, under section 438 of the Criminal 
Procedure Code. 

FACTS.—In case No. 14/7 decided by the 
Additional District Magistrate, Lahore, the 
accused Ganda Singh was sentenced on 30sh 
March 1910 to undergo 4 years’ rigorous 
imprisonment, includieg 3 months’ solitary 
confinement, under sections 366/109, Indian 
Yenal Code, and in Case No. 24/7 the same 
accused was sentenced by the said Additional 
Divisional Magistrate, on 19th April 1910, 
to undergo 3 years’ rigorous imprisonment. 

In both cases appeals were lodged and in 
Case No. 14/7 the sentence of accused Ganda 
Singh was reduced to 2 years’. imprisonment, 
while in Case No. 24/7 the appeal was rejecta 
ed by the learned Sessions Judge. 


Iu the judgment of the latter Case No. 
24/7 the Additional District Magistrate noted 
that Ganda Singh is sentenced to 3 yearg' 
rigorous imprisonment from the date of the 
order, 2. e., 19th April 1910; this order is con- 
trary to section 397, Indian Penal Code. 

The proceedings were forwarded*for revi. 
sion on the following grounds;— 

4 
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That the order of the Additional District 
Magistrate in Case No. 24-7 dated 19th 
April 1910 regarding commencement of the 
sentence, in face of the previous sentence in 
Case No. 14-7, appears to be contrary to sec- 
tion 897 of Criminal Procedure Code, and 
those words ought, therefore, to be expunged, 
or the sentence reduced in order to give effect 
to the Magistrates wish as, according 
to section 397, Criminal Procedure Code, 
the sentence cannot run concurrently. 

It is, therefore, requested that necessary 
alterations in the order may be made accord- 
ingly. 

The files of the case are also submitted. 

ORDER.—The Additional District Magis- 
trate, when sentencing Ganda Singh on the 
19th April 1410 (Case No. 24-7 of 1910), 
overlooked the ‘application of section ‘35, 
Uriminal Procedure Code. 

It is only in case of separate convictions 
atone trial that the question arises whether 
sentences should be concurrent or conseeau- 
tive. In all other cases, section 397 is im- 
perative. l 

Ganda Singh had been previously convicted 
by the same Magistrate on 80th March 1910 
and sentenced to 4 years’ imprisonment, since 
reduced to two. years on appeal. 
trate was not competent to direct that the 
fresh sentence of 19th April 1910 should 
run from the date of his order and that por- 
tion of his order is set aside. 

Jt seems to have been the Magistrate’s 
intention that Ganda Singh should undergo 
& total period of 4 years’ imprisonment. To 
give effect to this intention, as near as may 
be, it*is hereby ordered on revision that the 
second sentence of 19th April 1910 be so far 


reduced that the period of imprisonment for. 


that offence shall be for two years instead of 
three years, to commenceon expiry of the 
sentence awarded on the earlier conviction of 


30th March 1910. 


+e 
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MADRAS HIGH COURT. 
URIMINAH REVISION Oasn No. 557 or 1911. 
Case Rererrep No. 107 cr 1911. 
November 23, 1911. 
Present:——Mr. Justice Sundara Aiyar and 
Mr, Justice Spencer. 

N. POUNUSAWMY NAIDU AND OTHERS 
— ACCUSED 
versus 


EMPEROR-O»rosrrg Party, 

Criminal Procedure Code (Act V of 1898), s. 849, 
clause 2—Case sent for disposal to higher Magistrate—- 
Power of superior Magistrate to send back case to 
former—" Pass such order as he thinks fit,” meaning of. 

Where a case is sent by a Sub-Magistrate under 
section 349, Criminal Procedure Oode, to a Sub. 
Divisional Magistrate for disposal, the latter has no 
power to return the case to the former for disposal, 
but should dispose of it himself. 

The provision in clause 2 of section . 349, Criminal 
Procedure Code, that the Magistrate to whom the 
proceedings are submitted may pass such order as 
he thinks fit, means that he. may pass such other 
final order disposing of the case as he thinks fit, 


Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of Tinnevelly, in his letter dated 14th Sep- 
tember 1911. . 

Mr. Joseph Satya Nadar, for the Accused. n 

Mr. P. R. Grant, for the Crown. \ 

ORDER.—We agree with the District : 
Magistrate’s view that the Snub-Divisional ` 
Magistrate to whom the case was referred 
by the Sub-Magistrate was bound to dis. 
pose of the case himself and that he had 
noepower to send the case back to the Sub- 
Magistrate for disposal. The provision in 
clause 2of section 349 of the Criminal 
Procedure Code that the Magistrate to 
whom the proceedings are submitted may 
pass such order as he thinks fit, means, 
when taken in conjunction with the words 
immediately preceding, tiz., (judgment), and 
sentence, that he may pass such other. final 
order disposing of the case a8 he may think 
fit. We set aside the conviction of the 
accused by the Sub-Magistrate and direct 
the Sub-Divisional Magistrate to dispose 
of the case himself. 

Oonviction quashed. 
9 
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CALCUTTA HIGH. COURT. 
Civi, Rute No. 4125 or 1911. 
August 22, "1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

BALA PASBAN KULDIP LAL— 
PETITIONER 
versus 


GURWAR MISSER—Obpposirr Party. 

Criminal Procedure Code (Act V of 1898), ss. 195 
476—Sanction, granting, revoking or refusing to grant 
—Judicial proceeding—-Competency of order under sec- 
tion 476 while hearing appeal under section 195 (6)— 
Sanction to stranger to suit. 

The grant of sanction to prosecute, the revocation 
of sanction already granted, and the refusal of an 
application to grant sanction, are all judicial acts. 

A District Judge in ai appeal under sub-section 
(6) of section 195 of the Criminal Procedure Code 
affirmed the order of a Munsif and refused to 
grant sanction to astranger to a suit, and at the 
game time made an order under section: 476: 

Heid, that it was perfectly open to the Judge to 
take proceedings under section 476, inasmuch as the 
fact of the commission of an offence had been 
brought to his notice in the course of a judicial pro- 
ceeding under sub-section (6) of section 195. 

In re Mathura Das, 16 A. 80, dissented from. 

- Queen-Empress v. Sheikh Beari, 10 M. 282; Queen- 
Empress v. Seshadri Ayyangar, 20 M. 888 and Pampa- 
pati Sastri v. Subbia Sastri, 23 M. 210, followed: 

Held, also, that the Judge acted properly in refus- 
ing to grant sanotion to a stranger to the suit. 


Rule granted against the order of the 
District Judge of Mozaffarpur, refusing to 
grant the sanction to prosecute the opposite 
party. 


Babu Shorosht Charan Mitra, for the Pe- 
titioner, 

Babu Ram Oharan Mitra, for the Opposite 
Party. 


JODGMENT.—We are invited in this 
Rule to set aside an order of prosecution 
under section 476, Criminal Procedure Code, 
on the ground that it hase been made without 
jurisdiction. The circumstances under which 
the order in question has been made may be 
briefly recited, 


It appears that, in the course ofa rent suit, 
process was served upon the defendant. The 
peon learnt subsequently that there had been 
false personation, in connection with the 
service. He reported the matter to the 
Court with the result that a fresh summons 
was issued and served*on the real defendant. 
An application “was thereupon made by a 
stranger to the suit for sanction to prose- 
cute three persons under section 205, Indian 
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Penal Code. The Court refased the applica» 
tion, mainly, on the ground that sanction onght 
not to be granted toa person who was not 
a party to the proceeding and was apparently 
in no way interested in the matter before the 
Court. He theu appealed to the District 
Judge under sub-section (6) of section 195, 
Criminal Procedure Code. The learned Judge 
held that no sanction ought to be granted to 
a stranger, but upon the facts placed before 
him, he came tothe conclusion that pro. 
ceedings should be taken under section 476, 
Criminal Procedure Code. He, therefore, 
gave notice to the parties, took evidence and 
made an order under that section, because, 
in his opinion, a strong prima facie case was 
established that the offence alleged had been 
committed. 


We are now invited to set aside this order 
on the ground that it was incompetent to the 
learned Judge to make an order under gec- 
tion 476 inasmuch as the commission of the 
alleged offence was not brought to his notice 
in the course of a judicial proceeding. In 
support of this view, reliance has been 
placed upon the cases of Jadunath Mahta v. 
Jogadish Ohandra Deb (1) and In the matter of 
Mathura Das (2). 


In the first of these cases it was ruled by 
a Division Bench of this Court that when a 
Nazir of a Subordinate Judge has been re. 
sisted in execution of a decree and the Sub. 
ordinate Judge has thereupon taken action 
under section 195, Criminal Procedure Code, 
he cannot be said to have acted judicially. 
It was further held that a proceeding before 
the District Judge in the same matter under 
sub-section (6) of section 195 was not a 
judicial proceeding. In so far as the first of 
these propositions is concerned, it is clear 
that it cannot be maintained in view of the 
decision of a Full Bench of this Court in the 
case of Shaikh Bahadur v. Hradatullah Mallick 
(3), where it was pointed out that an execution 
proceeding is. a judicial proceeding within 
the meaning of sechien 476, Criminal Proce- 
dure Code. It is possible that the learned 
Judge who decided the case of Judunath 
Mahía v. Jagdish Ounder Deb (1) acted on 
the view subsequently ddoptdtl in the case of 


(1) 70, W. N. 423. 

(2) 16 A. 80, e 

(3) 6 Ind. Cas. 801; 37 C. 642; &4 C. W. N. 799; 12 
O. L. J. 46. $ 5 
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Har Oharan Mukerjee v. King-Hmperor (4) 
that an execution proceeding is not a judicial 
proceeding. That view, however, as we hava 
just stated,can no longer be maintained. 
In so far as the second proposition is concern- 
ed, the learned Judges stated their opinion 
with considerable hesitation, and we take it 
that they did not intend to decide the point 
finally. But if the case really involves a 
decision upon that point, we are unable to 
accept it as sound on principle. It cannot 
be disputed that the grant ofa sanction 
under section 195, Criminal Procedure Code, 
is a judicial act; consequently, the revocation 
of a sanction already granted is equally a 
judicial act. It cannot, therefore, be doubted 
that the refusal ofan application to grant 
sanction is precisely of the same nature as 
the two orders just mentioned. 


In so far asthe case before the learned 
Judges of the Allahabad High Court is cone 
cerned, [Inre Mathura Das (2)], it is clearly 
distinguishable, though based upon very 
questionable grounds. There it was held 
that an application under section 195, Crimi- 
nal Procedure Code, made to a District Judge 
wes nota judicial proceeding and did not 
entitle the Judge to make an order under 
section 476, Criminal Procedure Code. We 
are not prepared to accept this view as well 
founded. Whether the application ought to 
have been made in tke first instance before 
the primary Court or whether it might have 
been properly made before the learned Judge, 
there is no room for doubt that an application 
under section 195, Criminal Procedure Code, 
for grant of sanction is a judicial proceeding. 
The view we take is supported by the deci- 
sion of a Full Bench of the Madras High 
Court in the case of Queen-Hmpress v. Sheikh 
Beart (5), where it was ruled that sanction- 
ing & prosecution for an offence is a judicial 
act. The same view was taken in the cases 
of Queen- Empress v. Seshadri Ayyangar (6) 
and Pampapati Sastri v. Subba Sastri (7). 
In the case before us, the application under 
section 195 when presented to the Court 
of first instance did commence a judicial 
proceeding and the order of refusal was 


(4) 1 C.L. J. 161; 2 Or. L. J. 110; 82 C. 367; 9 C. 
W. N. 364. 

(5) 10 M. 232. e 

(6) 20 M. 383. ? uw 

(7) 23M. 210. ° 
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a judicial act. Consequently, the proceeding 
before the District Judge, under sub-section 
(6) of section 195 in which he was invited 
to review the propriety of the order of 
refusal of the Court of first instance, was 
also a judicial proceeding. The learned 
District Judge, undoubtedly, acted properly 
in refusing to grant sanction to a stranger 
to the suit. Atthesame time, 16 was per- 
fectly open to him to take proceedings under 
section 476, inasmuch as the fact of the 
commission of an offence had been brought 
to his notice in the course of a judicial 
proceeding under sub-section (6) of section 
195. The contention, therefore, that he 
order of the District Judge was made without 
jurisdiction cannot be supported. 

It has been argued, in the next place, 
that no order should be made in this case 
during the pendency of the civil suit. We 
are of opinion that there is no substance in 
this contention. The matter in controversy 
in the civil snit has no bearing upon the 
question to be investigated at the criminal 
trial, that question is whether an offence 
has been committed under section 205, Indian 
Penal Code, which has obviously n» bearing 
upon the question to be determined in the 
suit for rent. 

It has finally been suggested that section 
476 should be restricted in its application in 
the same manner assection 195 has some- 
times been restricted in other words, as 
the Court does not ordinarily grant sanction 
under section 195 to a person in no way 
connected with the proceeding, the Court 
should similarly refuse to direct a pro- 
secution under section 476 when the fact 
of commission of an offence has been brought 
to its notice by a stranger. We are not 
prepared to accept the limitation suggested, 
and are of opinion that the order of the 
District Judge should not be disturbed. - 

The Rule is, therefore, discharged. 


j Rule discharged. 
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MADRAS HIGH COURT. 
Civi; APPEAL No 167 ov 1907. 
October 9, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 
GUJJALAPADI SUBBA NAIDU 
AND OTHERS—APPELLANTS 
versus 
GUJJALAPADI VENCATASUBBA 
NAIDU, MINOR BY MOTHER AND GUARDIAN 
CHELLAMMA—Responpven’. 


Decree, amendment of —Application to correct decree 
to bring it into accordance with judgment —Obvious 
slip or mistake. 

An application to a Court to correct a decree 80 a8 
to bring it into conformity with the judgment can 
be entertained only where the Court has made an 
obvious slip or mistake. Where the conclusions 
arrived at by a Court though they may be wrong are 
clearly set forthin its judgment, objections that 
they are "wrong cannot be entertained at the an» 
nouncement of the judgment. 

Application tothe High Courtin Civil 
Appeal No. 167 of 1907 to correct the 
decree so as to bring it into conformity 
with the judgment, 

The appeal was originally heard by the 
Hon'ble Justices Abdur Rahim and Krishna- 

'  gawami Iyer, who delivered the following 

judgment on January 12th. 1911: — 

Mr. K. Srintvasa Iyengar, for the Appel. 
lants. 

Dr. S, Swaminathan, for the Respondent. 

JUDGMENT. 


"KRISHNASAWMNI IYER, J.— T aisis asaitfor par- 
tition. The plaintiff's father, the defendants 
Nos. 1, 2 and 3, the father of the defendants 
Nos. 4to 9 and the husband of the 10th 
defendant were brothers and members of an 
‘undivided Hindu family. The plaintifs 
claim a fifth share, the 1Cth defendant’s 
husband having died before suit. The plaint- 
iff'g father also being dead, and the plaint- 
iff being himself a minor, he is represented 
by his mothez as his next friend. It is admit- 
ted by the plaintiff that for about three years 
before suit, the several branches have been 
cooking their meals separately and living in 
different houses (vide paragraph 5 of the 
plaint). On the other side, it is admitted for 
the defendants that certain pasture lands, 
debts due tothe family, an indigo vat and 
certain family jewels are still whdivided. 

They made a division, it is sid, of the family 
lands except the paséure lands referred to 
above, of the cash and grain belonging to the 


e family, of certain debts due on the pledge of 


iewels, and of the moveables generally. 

Part of the division, z. e., with reference to. 
the lands and moveables, is alleged to have 
taken place about the yesr 1898. The rest 
of the division is alleged to have taken place 
onthe 13th July 1899, Exhibit I, which 
purports to be a receipt to the first defendant 
executed by the other five sharers, is relied 
on in support of the second division. It is 
dated the 14th July 1899. 

The first question is whether the division 
evidenced by Exhibit I is true. The case is 
beset with considerable difficulty as neither 
party has told the whole truth. Exhibit 
I purports to bear the mark of tho 
sharers, the plaintiff being e represented by 
his mother. It also bears the attestations of 
the defenca witnesses Nos. 1, 7, 8,9,12 and 
13, The 14th defendant who is examined ag 
the second witness for the defence, and the 
defence 3rd and 4th. witnesses who are not 
attestators of Exhibit I support the partition 
of 1899. The District Judge has discredited 
the evidence of these witnesses as regards the 
exesution of Exhibit I and the partition of 
1399. Lam unable to agree with him. I 
see no foree in his criticism of the evidence 
of the defence 8rd and 4th witnesses. He 
has overlooked the fact that on the very first 
day of the trial the Ist witness for the 
defence spoke of the division of the cash and 
the moveables on one day and of the execution 
of Exhibit I on the subsequent day. There 
is nothing, therefore, in the evidence of the 


* defence third witness which is calculated to 


throw doubt on the genuineness of Exhibit 
I. It is true the witness has made a mistake 
when he said that the tenth defendant's hus- 
band was dead at the time, But he was 
speaking to an event that had occurred 
about S years before his deposition and the 
tenth defendant's husband having died short- 
ly after the partition of 1899. The witness's 
mistake is easily explained. The defence 
fourth witness referred to in Exhibit I as one 
eof the mediators, also supports the” partition 
of 1899, and nothing has been urged against 
his testimony. The first and twelfth wit- 
nesses examined on behalf of the defendants 
are discredited by the District dudge, be- 
cause the former has purchased some lands 
from the fourth defendant and the latter 
was indebted to the family. These circam- 
stances do not appear to be sufficient for 
rejecting their testimony. The defence wite 
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nesses Nos. 7, 8 and 9 and 13 seem to be iu- 
terested in some pasture lands sold under Ex- 
hibit F to one Chinta Subbiah by the first de- 
fendant a fortnight before the institution of the 
suit. It is suggested by the District Judge that 
the conveyance of the pasture lands was pro- 
bably a bribe tothe witnesses, They deny the 
insinuation and, although there may be some 
suspicion attaching to the transaction, I do 
not think their testimony oan be altogether 
ignored. A more tmportant point which the 
District Judge makes against the gennineness 
of Exhibit Iis that it does not bear the 
attestation of the plaintiff's maternal uncle 
Changamma Naidu whois alleged to have 
been present at &he time of the partition and 
who is certainly now looking after the 
plaintifi’s affairs, I agree that this isa 
circumstance of some value against the 
truth of Exhibit I, On the other hand, 
there are several circumstances which make 
in favour of the partition of 1899 and the 
genuineness of Exhibit I. In the first place 
it does not appear to me that sucha large 
number as eight independent persons, viz., 
defence witnesses Nos, I, 3, +, 7, 8,9, 12 
and 18, would have entered into a conspiracy 
with the defendants to concoct the document 
against the plaintiff. If Exhibit [ was not 
genuine, it would have included a reference 
toa partition of the lands, and thus made 
out a case of more or less complete partition, 
The defendant's case being that there was 


a partition in 1898, nothing would have been , 


more appropriate than a recital of sucha 
partition in Exhibit I, There is evidence 
of separate dealings by some of the members 
_of the family which the District Judge had 
not succeeded in explaining on his theory of 
no partition. If, on the other hand, the cash 
and debt bonds belonging to the family 
were really divided in 1899, such division 
would afford an adequate explanation for 
the separate dealings of some of the mem- 
bers. Exhibit X, dated the 7th of July 1903, 
spoken to by defence witness No. b, evidences” 
a debt of Rs. 200 dueto the plaintiff. The 
explanation given by the plaintiff’s mother 
and his maternal uncle that it was money 
which stSod outstanding in the name of 
their father, although it had been given by 
him as sizidhanam to his daughter, is impro- 


bable onthe fact of dt and is inconsistent - 


wath the 8&vidence of defence witness No. 5. 
TBat witness did not support the story of the 


plaintiff's witness No, 2 that his father lent 
the money. Í have no hesitation in holding 
that the plaintiff's version on this matter is a 
pure after-thought, for it was not suggested 
in the cross examination of the defence 
witness No. 5 who was examined before 
the plaintiff's witness. Again, Exhibit 
Xla shows separate sales of chillies 
grown by the plaintiff, the fourth defendant 
and the 10th defendant. Here, again, the 
explanation attempted by the plaintiff's Ist, 
2nd and 4th witnesses that it was Guruvada 
that supplied the chillies and not the plaint. 
iff's mother is contradicted by the defence 
"witnesses Nos. 4 and 9 and by the document 
Exhibit Xl and cannot be accepted. These 
Separate transactions of the plaintiff must 
have been due to the possession of separate 
funds and the strong probability is that the 
separate funds came into existence by means 
of the partition of 1899. The 4th defendant 
has made purchases under Exhibits lil, IV 
and V and taken a pro-note Exhibit G-3 
and a mortgage Exhibit XVI. These trans- 
actions would not be inconsistent with the : 
plaintiff's case if the 4th defendant was the 
de facto manager of the joint family. He has 
also made a sale of part of the land purchased, 
but all these transactions are subsequent to 
the year 1900. Some evidence has been 
given in the case of separate cultivation. I 
shall, however, deal with itin connection 
with the question of the partition of the 
lands. Some stress was laid dnring the 
argument ou the fact that no evidence has 
been adduced to show what has become of 
the large sum of Rs. 2,546 allotted to the 
plaintiff at the partition. Butthe plaintilf's 
maternal uncle who is conducting the litiga- 
tion on his behalf is a well-to-do man and re- 
sidené in a disjant village and the defendants’ 
inability to trace this money cannot, under 
the circumstances, be urged against the trath 
of their case. A more formidable ob- 
jection wasasto what has become of the 
money taken by the defendants at the parti- 
tion, The answer may, however, bein the 
fact that they took bonds and not 
money in great part atthe partition and 
that those bonds are now represented by the 
outstandings in the name of the fourth de- 
fendants. On the whole, I am inclined to 
hold that the balanc@ of evidence and the 
probabilities are in favour of the genuineness 
of Exhibit I and the partition of 1899. 
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The next question is aboat the alleged 
partition of the lands in 1888, The defend- 
ants admit that pasture lands have not been 
divided. They have adduced evidence of 
separate cultivation. Certain  keylu and 
estimate accounts for fuslts 1311, 1312 and 
1313, vtz., Exhibit IV produced from the 
custody ofthe zemzndari Karnam showing 
heaps and measurement in the names of 
sharers separately are relied on. I do not 
think it is safe to accept them when 
the duplicates inthe zemzndar's office have 
not been produced. These accounts relate to 
the period after misunderstandings must 
have arisen and there is no explanation why, 
if the partition of thé lands was in fusi: 1308, 


the accounts of faslis 1309 and 1310 are not _ 


‘ forthcoming to show separate cultivation 
accounts, Exhibits A, B., C. and D. which 
show the entire caltivation in’ the name of 
Ist defendant in faslis 1307, 1312, 1313 and 
1314, are against the case set up by the 
defendants. Although it may be, that in 
consequence of the admitted separate living 
and separate cooking and the division of the 
cash and certain of the outstandings in 1899, 
the parties began to cultivate separately, I 
have no doubt that a partition of the lands 
has not been effected. The strongest cireum- 
stance against the truth of the partition is the 
absence of all reference to it in the receipt, 
Exhibit I, the lands themselves being the 
villages of the Venkatigiri Zemindart, The 
division is said to have been made by the 
casting of lots and that must bave been after 
lists were framed. The lands consist of nu- 
merous items. The original suggestion that 
‘was made during the argument that 
such plot was divided into six shares and lists 
would, therefore, be unnecessary is entirely 
against the specification in the schedule at- 
tached tothe additional written statement 
filed by the defendants on the 13th of 
March 1906. The defence witness No. 1 
says that lots were' cast in six shares. If 
the division was true there must have been’ 
lists. But: none is produced. I am clearly 
against the defendant's case that there was 
a partition of the lands in the year 1828. 

As regards the second issue, no argument 
has been addressed to us. We must, there- 
fore, accept the finding of the District Judge. 
We must also acaepte the finding on the third 
issue. As cattle were divided under Jixhibit 
I the cattle now found in the fourth defend- 


ant’s possession cannot be deemed to be 
family property. There is nothing to show 
that there wasany cash belonging to the 
joint family at the date of the suit. In view 
of the finding as to the genuineness of Exhibit 
I, the argnment of the District Judge 
as to the existence of cash at the date of the 
suit falls to the ground. We must also hold 
that the house sites, together with the build- 
ings thereon, in the ex parte occupation of 
the plaintiff and the defendants are their 
respective separate property. The common 
family house having been long ago burnt 
down and each of the members having oscu- 
pied separate sites and created his own bnild- 
ing thereon they must be«leemed to be sepa- 
rate property of each. The plaintiff will have 
deoree for a one-fifth share in all the family 
lands with mesne profits except the honse, 
together with the house sites on which they 
stand and in the outstandings as ror schedule 
filed by the plaintiff and the paddy and ragi 
valued at Rs. 880 and the jewel named Tha- 
lika Pudela Danda. The rest of the plain- 
tiffs claim will stand dismissed. The 10th 
defendant and who had got her share under 
Exhibit I is not entitled to claim main- 
tenance. Hach party will bear his or her own 
costs throughout. 

ABDUR RAHIM, J.—I agree. 

This appeal having baen posted to ba 
spoken to, and having stood over for consider- 
ation till this day the Court (Abdur Rahim, 
J. and Spenser, J ) made the following 

ORDER.-—In this appeal which was ori- 
ginally heard by one of us and Mr. Justice 
Krishnasawmi Iyer and was pronounced, by 
him as judgment of the Court on the 12th 
January 1911, at the time he prononnosd 
judgment, the learned Vakil for the appellants 
objected to certain conclusions apparently on 
the ground that they were not in accordance 
with the rest of the judgment, 

Mr. Justice Krishnasawmi Iyer noted the 
objection and ordered the case to be sent 
down for being spoken. to when we would 
next sit together. The matter was not 
brought up before the same Bench before 
Krishnasawami Iyer, J., ceased tc exercise the 
office of Judge of this Court. ° 

The objection taken is that the direction 
in the judgment that there shall be a decree 
for the plaintiff fox 1/5th share in all the 
family lands except certain hoses is nat in 
accordance with the rest of the judgment 
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but that the lands which stand inthe name 
of the fourth defendant, namely, those men- 
tioned in the third issue should have been 
excluded, inasmuch as it has been found that 
there had been a partition of cash, outstand- 
ings, moveables, etc., and it is not proved by 
.the plaintiff that the lands in question were 
bought with the income of such family pro- 
` perty as was left undivided. Bat this 1s not 
a case of an obvions mistake or slip which 
could be corrected at this stage. It is found in 
clear terms, that the decision of the lower 
Court on the third issue is correct, It may be 
that the conclusion on this poiobis wrong 
bub even if it be so, we do not seo how it can 
be corrected ine the present application. 
Tne decree must be drawn up in aesordane» 
with the judgment. 


ALLAHABAD HIGH COURT. 

First Ürvin Appear No. 117 or 1910. 
November 1^, 1911. 
Present:—Mr. Richards, K. ©., Chief Justice, 

and Mr. Justice Banerjee. 
ABDUL GHANI-—PLAINTIFF—APPELLANT 
versus 

ABDUL MAJID— DEFENDANT — RESPONDENT, 


Interest--Sutt by co-sharer against lambardar— 
Profits—Interest preceding suit and pendente lite— 
Bwrden of proof. 

In asuibby a co-sharer against a lambardar for 
profits, the plaintiff would ordinarily be entitled 
to interest for the period during which the lambar- 
dar withheld the profits and also for the period 
the” suit was pending. It would be for the lambardar 
to show that special circumstances existed which 
relieved him of liability for the payment of interest. 


First appeal from the decision of the 
Assistant Uollector of Benares, dated the 
3rd November 1908. ' 

Mr. Gokul Prashad, for the Appellant, 

Mr. M. L. Agarwaia, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff-appellant 
for his share of profits for the years 1311, 
1312 and 1313 fasi. A preliminary objec- 
tion has been taken tothe hearing of the 
appealon the ground that it is time-barred. 
The circumstances -under which this objec- 
tion has beer urged are these. The suit was 
filed in the Court of the Asaistant Collector 
and the amount claimed was asum of Rs. 
6,000. The Assistant Collector made a decree 
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in the plaintiff's favour for Rs. 1,635-7-0. The 
plaintiff claimed a further sum of sbout Rs. 
1,200, and in respect of this amount he pre- 
ferred an appeal in the Court of the District 
Judge In that Court no objection was taken 
on behalf of the defendant that an appeal did 
not lie to that Court. The result was that 
the appeal was heard by the learned District 
Judge and he varied the decree of the Court 
of first instance. Thereupon, an appeal was 
preferred to this Court, and this Court was 
of opinion that no appeal lay to the learned 
Judge, and that as the value of the suib was 
Rs. 6,000 the appeal should have been pre- 
ferred to this Court. Accordingly, the 
memorandum of appeal was ordered to be 
returned to ba presented in the proper Court, 
and has now been presented in this Court. 
No doubt, the appeal to this Oourt is beyond 
time but the appellaut has asked us to exer- 
cise onr discretion under section 9 of the 
Limitation Act and to entertain the a 

e 
are of opinion that, iu view of all the cireum- 
stances, we should exercise our discretion 
in favour of the appellant. It appears that 
there were six suits instituted in the Court of 
first instance for profits against the lambar- 
dar by the same parties and one was brought 
by the plaintiff-appellant against the same 
lan bargar to recover Ra. 6,000. In all the other 
suits the amoant claimed was below Rs 5,000. 
In two of these suits, appeals were filed in 
the Court of the District Judge; and as the 
amount claimed by the appellant in his appeal 
was about Rs. 1,200, his Pleader, through an 
oversight, filed the appeal in the lower Court 
whereas it should have been presented in 
this Court. We think that there was a bona 
fide mistake, which was not very unnataral, 
and that, under [be circumstances, we ought 
to allow the appeal to be heard. We have 
accordingly heard the appeal. 

Three questicns have been raised before us. 
The first ia thatthe Court below made a 
‘decree for an amount which was less than the 
amount due to the plaintiff according to the 
account filed by the defendant himself in the ; 
Court below. In the abstract of accounts 
which the defendant filed in the lower Court 
the total amount shown as due to the plaintiff 
for his share of proffts was Hs. 1,754.7.83. The 
lower Court made a decree for Rs, 1,635.7.0 
only so that it awarded a sam of Rs. 119-0.3 
less than what according to the defendant 
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was payable to the plgintiff. Mr. Gokul 
Prasad on behalf of the appellant admits 
that in the defendant’s account there is a 
mistake of Rs, 2-15-6. Sothat the plaintiff 
ought to get Rs. 116 0-9 more than what the 
lower Court has awarded to him. Mr, Agar- 
wala on behalf of the respondent contends 
that the abstract of accounts filed on behalf 
of the defendant was incorrect and that this 
is due to the fact that shares held by the 
plaintiff in different mahkals were mixed up. 
He has nob shown us in what respecta the 
account is erroneous, The document is at 
least a clear admission of the amount actually 
collected by the defendant on account of the 
plaintifi’s share. So that, prima facie, the 
account must be deemed to be correct unless 
it is shown that it is erroneous in any parti- 
cular. That has not been attempted to be 
shown, and we see no reason why he should 
not be bound by the figures given by himself, 
Therefore, it is manifest that the plaintiff 
ought to have got a decree for Rs. 116 0-9 in 
addition to the amount awarded to him by 
the lower Court. 

The next objection is that the Court below 
has not allowed for interest the period 
preceding the institution of the suit 
and for the period of the pendency of 
the suit. It cannot be denied that in the 
judgment of the learned Assistant Collestor 
no reason is assigned for not awarding such 
interest. Ordinarily, a plaintiff to whom 
profits are due would be entitled to interest 
for the period during which the lambardar 
withheld the profits and he would also be en- 
titled to interest for the period of the pendency 
of the suit. It would lie upon the lambardar 
to show that there were special circumstances 
which relieved him of liagility for the pay- 
ment of interest. In his written statement 
the defendant no doubt urged that he offered 
to render an account of the profits to the 
plaintiff and that the plaintiff refused to 
take such &n account, but no issue was joined 
in the Court below on that point. There the 
parties agreed that two issues should be tried, 
namely, an issue as to whether the profits 
should be calculated on the basis of the gross 
rental or on the basis of actual collections 
and second, what was the amount payable to 
the plaintiff. Fr8m this we infer that the 
defendant did not adhere to the plea put for- 
ward by him in the written statement on the 
question of interest. There is apparently no 
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reason why the plaintiff should not get 
interest and we think he is fully entitled to 
1b. ; 

The third point is that the lower Court, 
although it professed to include in the caleu- 
lation of profits the income arising from the 
land known as the holding of Zainab Bibi, did 
not in fact include those profits in the account. 
This is manifest from the acconnt prepared 
by the learned Assistant Collector. In his 
written statement the defendant did raise 
an objection as to the profits arising from the 
land mentioned above, but the objection he 
put forward was a very technical one, and it 
was one which, in our opinion, had no founda- 
tion for it. The Court of first instance, how- 
ever, refused to go into that point solely on the 
ground that the parties had agreed upon the 
questions which were to be determiued and 
fhis was nob one of the questions so to be 
determined, From the account prepared by 
that Court and the foot-note appended to it, 
it ig manifest that the Assistant Collestor 
intended to allow thé rent of these lands to be 
The plaintiff ts, 
therefore, entitled to his proportionate share 
of the profits arising from the holding known 
as the holding of Zainab Bibi. There is 
no dispute between the parties as to the 
figures. They are admitted by the defendant 
in the account filed by him. 

The decree of the Court below should, 
therefore, be varied by adding to the amount 
of that decree Rs. 116-0 9 and the plaintiff's 
share of the profits of Zainab's land, and on 
the total amount which will be found dug to 
the plaintiff he will be entitled to interest at 
the rate of 12 per cent. per annum up to 
the date of the institution of the suit, and 
thereafter at the rate of 6 per cent. per 
annum. We accordingly allow the appeal 
and vary the decree of the Court below by 
adding to the amount of that decree the two 
items mentioned above, the latter of which 
ig to be calculated and specified in the decree 
and we allow interest as mentioned above. 
The parties will pay and receive costs in the 
Court of first instance in proportion to 
failure ana success. In afl oth$r Courts they 
will abide their own costs. 


Appeul allowed. 
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NARSINGH. NARAIN SINGH v, AJODHYA PROSAD SINGH, 


CALCUTTA HIGH COURT. 
SECOND Civie Arres No. 3175 or 1909. 
NovgxrER 28, 1911. 
Present: — Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
NARSING NARAIN SINGH-—PraummTIFF— 
ÅPPELLANT 
Versus 


AJODHYA PROSAD SINGH AND ANOTBER 
—DerENDANTS— RESPONDENTS. 

Arbitration— Arbilrator, if bound by rules of practice 
adopted by | Qourt8— Arbitrator not to go beyond precise 
questions submitted—Right of party in whose favour 
award is given to impeach its validity — Award if can 
be filed in part — Civil Procedure Code (Act XIV of 1882), 
8, 525. * 

An arbitrator ig not bound by mere rules of 
practice which Courts have adopted for general 
convenience, and he has greater latitude than Courts 
of law to do complete justice between the parties ac. 
cording to equity and good conscience. But he can- 
not go beyond the precise questions submitted nor 
can he determine any claims or demands, though 
existing between the parties, save only those which 
they have agreed that he shall decide. 

Therefore, where the question submitted to an arbi- 
trator was, whether the plaintiff had aright of way 
over a specified strip of land; Held, that the arbitrator 
had no authority to lay out a new path on a 
piece of land over which neither party alleged a right 
of way. 

The party in whose favour an erroneous action of 
the arbitrator operates, cannot be heard to impeach 
the validity of the award. 

In re Bradshhaw!'s Arbitration, (1812) 12 Q. B. 562; 
“6 R. R. 840; 17 L.J. Q. B. 362; 12 Jur. 998; Moore 
v. Butlin, (1887) 37 A. & E. 595; 2 N. & P. 436; W, W. 
& D. 688; 7 V. J. Q. B. 26; Taylor v. Shuttleworth, 
(1840) 6 Bing. (x. s.) 277; 8 Scott 565; 8 D. P. C. 280; 
9 L. J. C. P. 138, relied upon. 

It is nob competent to a Courtin a proceeding 
under section 895 of the Code of 1882, to direct that 
an award be filedin part. An application to file an 
award which is open to attack in part should be 
refused. , 

Dondekar v. Dondekar, 6 B. 603; Mona Vikrama v. 
Mallichery, 3 M. 68; Thiruvengada Thiengar v. Vaidi- 
matha, 29 M. 303, Mustafa v. Phulja, 27 A. 620; A. W. 
N. (1905) 86; 2 A. L. J. 416, relied on. 

Appeal from the decree of the District 


‘Judge of Gya, dated July 30th, 1909, con- 


firming thats of the Munsif of Gya, dated: 


March 22nd, 1909. ° 

Dr. Rash Behary Ghose, Babus Umekali 
Mukeriee and Ganesh Dutt Singh, for the 
Appellant. , í 

Babus Mohendra Nath Roy and Ohandra 
Sekhar t'rosad Singh, for the Respondents. 

JUDGMENT.—This appeal is directed 
against a degree by which tke Courts below 
have *concurrently ordered the partial en. 
forcement of a private arbitration award. 
The parties to the proceeding are related to 


each other, and had a dispute as to a pathway 
for passage from the land of the plaintiff and 
his brother to a village towards the north of 
ibe property of the first defendant. There 
were also disputes between the parties in 
respect of other matters to which detailed 
reference is not necessary for our present 
purpose, On the 16th July 1908, the matters 
in controversy which were set ont in full 
detail in a registered instrument of submia- 
sion were referred to the arbitration of a 
gentleman by name Dilkiswar Singh. He 
made his award on the 3lst August 1908,’ 
On the 14th September following, the plaint- 
iff applied under section 525 of the Code of 
1332 that the award be filed in Court. Ihe 
defendants resisted the application on every 
conceivable ground; they questioned the 
validity of the submission, imputed misconu- 
duct and partiality to the arbitrator, alleged 
a revocation of the submission before the 
award was made, and contended that the 
award had determined a question not included 
in the submission. The Courts below have 
overruled all the objections except one, as 
entirely unfounded and have directed the 
award to be filed in part. The result has been 
that a modified decree has been made in favour 
of the plaintiff. The plaintiff has appealed 
to this Court, and on his behalf the decree has 
been assailed in so far as it modifies the 
award. The arbitrator found in substance 
that the pathway alleged by the plaintiff and 
denied by the defendants did, as a matter of 
fact, exist, but he held that if the thorough. 
fare was allowed to continue, great incon. 
venience and injury would be caused io the 
first defendant. In this view the arbiirator 
laid out a new pathway in lieu of the disput- 
ed thoroughfare. e The plaintiff was satisfied 
with the award in this respect, bat the de- 
fendants objected that the award was in 
excess of the authority of the arbitrator, in- 
asmuch as the matter covered by the submis- 
sion was the existence or otherwise of the 
disputed pathway. and it was beyond the 
competence of the arbitrator to substitute in 
lieu. thereof a new pathway. This view hag 
found favour with the Court below, and, as 
we have already explained, they have declined 
to direct ihe award to be filed in so far ag 
the pathway is concerned. The propriety of 
this decision has been assailed before us on 
two grounds, namely, first, that the award ia 
not beyond the scope of the submission, as 
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upon a liberal construction thereof, the whole 
question ofa right of way ‘must be taken 
to have been laid before the avbitrator and, 
secondly, thatin any view the defendants 
were not competent to take exception to the 
award, as it was essentially in their favour. 

In support of the first ground that the 
submission shonld be liberally construed so 
as to enable the arbitrator to do substantial 
justice, reliance has been placed upon the 
cases of Knoz v. Simmonds (1); Prosser v. 
Gorringe (2); Delver v. Barnes (3) and Fuller 
v. Fenwick (4). It may bs conceded that 
the arbitrator is not bound by mere rules of 
practice which Courts have adopted for 
general convenience, and he has greater 
latitude than Courts of law todo complete 
justice between the parties according to 
equity and good conscience. In this view, 
Courts are never astute to entertain technical 
objections to awards. In other words, as 
Lord Halsbury, L. O., said in Adams v. Great 
North of Scotland Rawilay Company (5), the 
Courts will not review awards upon the 
merits: they will not constitate themselves 
as Courts of appeal to examine whether or 
not the conclusion at which the arbitrator 
arrived was sound, both in point of law and 
' jn point of fact. This salutary doctrine, 
however, is subject to the fundamental rule 
that an arbitrator cannot go beyond the 
precise questions submitted: it will not do 
for him to determine any claims or demands, 


though existing between the parties to the 


submission, save only those which they have 
agreed that he shall decide. Thisis sound 
on principle; the submission furnishes 
the source and prescribes the limits of 
the authority of the arbitrator. The 
arbitrator is inflexibly limited to a da- 
cision of the particular matters admitted ; he 
cannot take upon himself an authority 
which the submission does not confer. Price 
v. Popkin (6); Pascoe v. Pascoe (7); Baillie vs 
Edinburgh Oil Gaslight Company (8) and Buca 


(1) (1791) 3 Bro. C, C. 858; 1 Ves, J. 369. 

(2) (1811) 3 Taunt 426. 

(3) (1807) 1 Taunt 48,9 B. R. 707. - 

(4) (1846) 3 ©. B. 705; 16 L. J. C. P. . 18; JO Jur. 
1057. 

(5) (1891) App. Cas. 8l. e 

(6) (1839) 10 A. & FK, 139; 2 P. & D, 304; 8 L. J.Q. 
B. 198; 3 Jur. 433. 

(7) (1837) 3 d Me C.) 898; 5 Scott 117; 3 Hadges 
188; 6 L. J. C. P. 8 

(8) (1835) CI. nes T. 639. 


cleuch, Duke of v. Metropolitan Board of Works 
(9). In each case, therefore, where a question 
arises whether the arbitrator has exceeded his 
authority and it is urged that the submission 
should be liberally construed and interpreted, 
the question really reduces itself to this, whe- 
ther the circumstances of the case bring it 
within the scope of the one or the other of the 
two conflicting principles we have formulated. 
In the case before us, the terms of the sub- 
mission are, in our opinion, against the 
contention of the appellant. The matter 
in controversy submitted to the arbitrator 
was uot whether the plaintiff should 
have’ access to the northern village across 
the land of the defendants but whether 
he had a right of way over the specified strip 
of land. The arbitrator was bound to hase 
his decision upon an investigation of the 
latter question and he had no authority to 
lay out a new path ona piece of land over 
which neither party alleged a right of way. 
Walker v. Simpson (10); Wyman v. Bamword 
(11) and Ross v. Linder(12). Weare, therefore, 
not prepared to accept the first contention of 
the appellant. 

In support of the second coatention of the 
appellant it has been argued that if the 
arbitrator has exceeded his authority, he has 
done so for the benefit of the defendants and 
they, at avy rate, are not entitled to assail 
the award which is really in their favour. 
In our opinion this contention is well-founded 
and must prevail. It is an elementary 
principle that only the party prejudiced by 
the exercise of excessive authority by the 
arbitrator is entitled to object to the awerd 
by reason of it; the party in whose favour the 
erroneous action of the arbitrator operates, 
cannot be heard to impeach the validity of 
the award on this ground. In Bradshaw's 
Arbitration(13) ,whether an award was assailed 
by one of the claimants, Lord Denman, C. J., 
observed that the error assigned was no 
matter of complaint for him, as et was in his 
favour and to his advantage. Similarly, in 
Moore v. Butlin (14) the learned Chief Justice 

(9) (1872) L. R. 5 H. L. 418; 5 Rs 221; 41 L. J. 
Ex. 137; 27 L. T. 1 

(10) (1898) 80 Maine 148; 18 Asisatis 580, 

(11) (1868) 55 Maine 534, 

(12) (1851) 17 South Oar 593. 

(13) (1842) 12 Q. B.562; 76 R. R. nd 17 L.J. Q. 
B. 362; 12 Jur. 998° 


(14) (1837) 7 A. & E- 595; 2 N. and P. 436, y. W. 
and D. 638; 7 L, J. Q. B. 20. 
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observed that the party in whose favour the 
mistake had been made could not avail 
himself of it.to set aside the award. [See also 
Taylor v. Shultleworta(15)]. Again, in Lyman 
v. Arnus (16. a party objected to an award 
because it made certain deductions from 
demands presented against him by his 
adversary and assigned to himself certain 
goods and merchandise. In answer to the 
contention that these acts were . beyond the 
authority of the arbitration, the Court said: 
“He has no right of complaint, ib was in his 
power.” [Galvin v. Thomson (17)]. In the 
case before us the arbitrator found in sub- 
stance that the pathway existed as alleged 
by the plaintiff; in this view he ought to have 
made a decree sccordivngly. But as, in 
his opinion, the existence of a pathway at 
that particular spot would inconvenience the 
defendants, he laid out another path for the 
use of the plaintiffs. This course was 
adopted for the benefit and convenience of 
the defendants. Itis difficult io appreciate 
upon what principle the defendants can be 
allowed to question the award on the ground 
that the arbitrator exceeded his authority, the 
position would have been intelligible i? the 
plaintiff had sought to assail the award in 
so far as it did not allow hima pathway in 
the precise place alleged by him. The 
second ground taken by the appellant must, 
therefore, be allowed. 

We may add that it was nob competent to 
ihe Courts below in & proceeding under sec- 
tion 525 of the Code of 1582, to direct that 
the award be filed in part; the Court was 
bound to refuse the application if in its 
opinion the award was open to attack in part. 
Dandekar v. Dandekar (18); Mana Vikryma v. 
Mallichery (19); Théiruvengada Thiengir v. 
Vatdinath (20); Mustofa v. Phulja (21). la 
the view we take, however, the question be- 
comes immaterial. 

The result, therefore, is that the appeal 
muat be allowed and the decrees of the Courts 
below discharged. We direct that the award 
be filed in its entirety and a decree drawn up 
in accordance therewith. The plaintiff is 


(15) (1840) & Bing.*(w. s.) 277: 8 Scott 565; 8 D. 
P, C, 280; 9 L. J. C. P. 138. 

(16) (1827) 5 Pickering 213. 

(17) (1886) 13 Maine 307. 

(18) 6 B. 663. . 

{19 3 M. 68. © 

(20$ 29 M. 803. 

(21) 27 A. 526; A. W. N. (1905) 86; 2 A. L. J. 410. 
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entitled to his costs in all Courts from the 
first defendant. ` 
Apreal allowed. 


CALCUTTA HIGH COURT. 
SECOND Orvik Appmat No 1456 or 1909. 
August 29, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carndaff. 

IMRIT CHAMAR —PLAINTIFF— ÁPPELLANT 
versus 
SRIDHAR PANDAY ANDOTHERi—- 


DEFENDANTS — RESPONDENTS. 

Evidence Act (I of 1872), ss. 9, 11,90, 130 — T'itle-deed 
—Original nol produced by witness on being summoned— 
Secondary evidence, right to use — Application for issue of 
warrant-—Non-paynvent of process-fee — Whether right lost 
—Btatement in document as to boundary ~Admissebility 
against stranger ~ Document 30 years old — Preswmption 
of genuineness—Discretion of Court — Cess Act(IX of 1880 
B.C.), s. 96 — Abaence of name of tenant—Admissibility of 
Road Qess Return in evidence—Court bound to assign 
vexsons for view as tos. 90, Evidence Áct—Erroneous 
reasons in Law —Second Appeal, interference by High 
Court. 

- Under section 130 of the Evidence Act, a witness 
who is not a party to a sutt cannot be compelled to 
prodnce his title-deeds to any property. Where, 
therefore, a person is directed by summons to pro- 
duce the original of a docament, and he does not do 
so the party who summoned him is entitled to use 
as secondary evidence a certified copy of the docu. 
ment. Where a party omits to pay the fee for the 
issue of a warrant against the person holding the 
eriginal of a document, he does not thereby lose the 
right of using a copy às secondary evidence. 

A statement by the grantor in the schedule tox 
lease regarding the ownership of certain property 
situate on the boundary of the land demised can be 
used in evidence against persons who were not parties 
io the transaction evidenced by the lease. 

Abdulla v. Kunj Behari Lal, 12 Ind. Cas. 149; 14 
C. L. J. 467, followed. 

Brajeshware v. Bhihanudi, 6 0. 268;7 C. L. R.6 
and Manohar Singh v. Sumirta Kuar, 17 A. 428, distin. 
guished. 

Under section 90 of the Evidence Act, it is not 
obligatory upon a Court to assume that a document 
is genuine merely because it purports to be 30 years 
old and is produced from proper custody, The Court 
has a discretion in the matter which must be 
judiciously exercised. 

Srinath Patra v. Kuloda Prosad, 2 O. L. J. 592, re. 
ferred io. ` T i 


If ib established that there is internal evidence 
to doubt the genuineness of a document, and if the 
recitals contained therein ure inconsistent with 
admitted or proved facts the Court may call upon 
the party to produce evidence of execution. 

Shafiqunnissa v. Shaban Alt Khan, 26 A. 581 at p. 
686 (P. 0.); 9 C. W. N. 105, relied upon. 
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A lower Appellate Court is bound to assign reason 
for its views at to the applicability of the provision 
of section 90 of the Evidence Act; and where these 
reasons are erroneous in law, it is competent to the 
High Court to interfere in second appeal. 

Trailokia v. Shurno, 11 C. 539, relied upon. 

The absence of recitals in a docament may be used 
in evidence as against a person who is not a party 
to that document, under sections 9 and 11 of the Evi- 
dence Act. 

Sagurmull v. Manraj,4C. W. N. ocvii (short notes), 
relied upon. 

Therefore, the absence of the name of a party from 
the category of tenants mentioned in the Road Cess 
Return is evidence against him, 

Queen-Empress v. Grees Chunder, 10 C. 1024 and 
In the matter of Jaggun Lal, 7 O.L. R. 356, dis- 
tinguished and not approved. 

Appesl from the decree of the Sub-Judge 
of Shahabad, dated April 21st, 1909, affirm- 
ing that of the Munsif of Arrah, dated August 
27th, 1208. 

Babus Biraj Mohcn Majuxwdar ard Sarat 
Ohandra Lahiri, forthe Appellant. 

Babus Dwarka Nath Mitter and Bijoy 
Kumar Bhattacharrya, for the Respondents, 

JUDGMENT. —This appeal is directed 
against a decree of dismissal in a suit for 
redemption of an alleged usufructuary mort- 
gage. The defendants deny the title of the 
plaintif and their contention has found 
favour with the Courts below. Upon the 
present appeal, the decree of the Subordinate 
Judge has been assailed on behalf of the 
plaintiff, on three grounds; namely, first, that 
a certified copy ofa perpetual lease dated 
the 21st December 1874 was improperly 
rejected by the Court of first instance; 


secondly, that the first mortgage deed was’ 


improperly excluded from evidence upon a 
misapprehension of the legal effect of 
the provisions of section 90 of the Indian 
Evidenee Act; and, thirdly, that the Court 
of first instance ought ndh to have received 
in evidence a road cess return produced by 
the defendants as evidence in their favour, 
because it does not show the name of the 
predecessor of the plairtif as a tenant.of 
the disputed property. 


In so far as the first of the grounds is 
concerned, it has been argued that the two 
rc.sons assigned by the Court below for 
exclusion of the perpetual lease of the 
21st December 1874, are errorecus in law. 
‘In our opinior® this contention is well 
founded. The Subordinate Judge, in agree- 
ment with the primary Coart, has held 


that as the plaintiff had failed to put in.» 
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process-fee for the issue of warrant against 
the person called upon. to produce the 
original of this lease, he was debarred by 
reason of his own default from using the 
certified copy as secondary evidence. The 
Subordinate Judge has further held that 
even if the copy was received in evidence, 
it would not be of any assistance to the 
plaintiff, because the recitals of the boundaries 
in the schedule to that document are not 
admissible in evidence against the plaintiff 
who was no party to the transaction. 

In so faras the first reason is concerned 
it is not disputed that the plaintiff had 
caused summonses to be* served upon the 
witness who had custody of the original 
and was called upon to produce it. The 
witness, however, did not comply with the 
order of the Court. The plaintiff subse. 
quently applied for the issue of & warrant 
against the witness but no  processa-feo 
was paid for service of the writ. This does 
not, in our opinion, amount to default on 
the part of the plaintiff. As was pointed 
out by this Court in the case of Bhagabdat 
Prasad Singh v. King Emperor (1), under 
section 130 of the Indian Hvidense Act, no 
witness who is not a party-to a suit can 
be compelled to produce his title-deed 
to any property, or any document in virtue 
of which he holds any property as pledgee 
or mortgagee or any document the production 
of which might tend to incriminate him, 
unless he has agreed in writing to produce 
them with the person seeking the produc- 
tion of such deed or some person through 
whom he claims. It cannot be disputed 
that the lessee under the perpetual lease of 
the 21st December 1874 was entitled to 
urge that the document was his title-deed, 
and that he was not bound to produce the 
original except in the event contemplated 
by section 130 of the [ndian Evidence Act. 
It is not alleged that the lessge had agreed 
with the plaintiff in writiug to produce the 
original in Court. Consequently, if, after 
service of summons upon him, he did not pro. 
duce the original, the plaintiff became en- 
titled to use the certified copy as secondary 
evidence. The first reason assigned by the 
Subordinate Judge in supportyf his order of 
rejection of the document cannot, therefore 
be supported. hi . i 


In so far as the second reason is concerned 
(1) 14 C. L. J. 120; 11 Ind. Cas. 794, ” 
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jb has been contended by the learned Vakil 
for the defendants-respondents that as they 
were not parties to the transaction evidenced 
by the lease, no recital in that document 
could be used in evidence against them. In 
support of this proposition, reliance has been 
placed upon the cases of Brajeskhware v. 
Budhanudi (2) and Manohar Singh v. 
Sumiria Kuar (3). These cases, however, 
are clearly distinguishable, as no question 
of the admissibility of any document in 
evidence arose for consideration iu either 
of these cases. What was ruled was that 
the recital in a document as to the payment 
of consideration was not binding upon a 
person other than the executant. [ Bisheswar 
v. Barbans (4).] If the document was sought 
to be used. against the executant who denied 
receipt of consideration, the burden, prima 
facie, would lie upon him to explain how 
he had executed a document containing 
such recital. In the case before us, no 
such question arises. The question to be 
decided is whether the statement by the 
grantee in the schedule to the lease, that 
on the boundary of the land demised 
was the holding of the predecessor of the 
present plaintiff can be used in evidence 
against the defendan's, although they were 
not parties to the transaction evidenced by 
that document; in our opinion the dosument 
is admissible in evidencs on the principle 
explained by this Court on the case of 
Abdulla v. Kunja Behari Lal (5). In fact, the 
case before us is stronger than the case then 
before the Court, because itis alleged here 
that the statement was made by the land. 
lord of the plaintiff who might be expected 
to know who was in occupation of the land 
as his tenant. The case is, therefore, com- 
pletely covered by the decisions in the cases 
of Ningawa v. Bharmappa (6); Abdul Aziz 
Molla v. Ebrahim Molla(7) and Burha Mandar 
y. Megh Nath (8). The ground assigned by 
the Subordinate Judge for the rejection of 
this piece of docomentary evidence cannot 
be upheld. The first ground urged on be- 
. half of the appellant must, therefore, prevail. 


(2) 6 C. 268; 7 O. L. R. 6. 

(3) 17 A. 428. 

(4) 6 C. L. J. 069; 3 M. L. T. 38. 

(6) 12 Ind. Cas. 149; 14 C. L. f. 467. 
(6) 23 8.63. 

(7) 3T C. 965. 

(8) 20. D. 2: 4 2. 
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In so far as the, second ground is con- 
cerned, it has baen contended that the Sub. 
ordinate Judg3 has misapplied the provisions 
of section 90 of the Indian Evidences Act, in 
respect of the document allezed to ba the 
first morlgage executed by the predecessor- 
in-interest of the plaintiff. It cannot ba 
disputed that the Subordinate Judge was 
bound to assign reasons for the view he took 
a3 to the applicability of the provisions of 
section 90 and if his reasons are erroneous 
ia law, it is compstent to this Courb to in- 
terfere in second appeal [Trazlo*ia v. Shurno 
(9) |] Uuder section 90 it ia not obligatory 
upon a Court to assume that the document pro- 
duced is genuine morely becausa it purports 
to bs thirty years old and is produced from. 
proper custody. The Court has a diserction 
in the matter but that discretion muat be 
judiciously exercised in the manner explained 
by this Court in the case of Srinath Patra v. 
Kaloda Prosad Banerjee (10). The Court has 
first to consider whether, in the circumstances 
of the particular case, the document has been 
produced from castody which may be deemed 
proper. When this is found in favour of 
the party who has produced the document 
the question arises whether the Court should, 
in the exarcise of its discretion vested in 
it, raise the presumption of genuineness with 
regard to the document. If, to take one 
instanca as pointed out by their Lordships of 
the Judicial Committee in Shafig-un-nissa v. 
Shaban Ali Khan (11), itis established that 
there is internal evidenca to throw doubt 
upon the genuinenass of the document, and 
if the recitals therein contained are inconsist- 
ent with facts admit'ed or proved beyond 
the possibility of dispute, the Oourt may 
call upon the parigi to prodaca evidenca of 
execution. lu the ease before us, this pro- 
cedure does not appear to have baen followed. 
The Subordinate Judge is, moreover, in error 
when he states that the document has not 
been produced from proper custody; the 
gase for the plaintiff is that the morb. 
gage has been redeemed. If that story 
is believed, the document would properly be 
found in the custody of the mortgazor. We 
are of opinion, therefore, that the Subordi- 
nate Judge has not dealt with this part of 
the case properly and it is Rec2ssary for him . 

(9) 11 C. 539. 


(10) 2 €. L. 7, 692. 
(11) 26 A, 581 at p. 586; 9 C. W. N. 103. 
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to re-consider the question in view of the 
principle explained by this Court in the case 
of Srinath Patra v. Kolada Prosad Banerjee 
(10). He will first consider whether the two 
elements mentioned in sestion 90 have been 
established; if he holds that they have not 
been proved to his satisfaction, he will call 
upon the plaintiff to give evidence of execu- 
tion, The second ground will, therefore, 
prevail. 

In so far as the third ground is concerned, 
it has been argued that the Road Cess Return 
- ja not admissible in evidence under section 95 
of the Bengal Cess Act, 1880. That section, 
however, has no application to the cireum- 
stances of the present case. The maker of 
the document does not seek to use it as 
evidence in his favour. Lt is sought to be 
used in evidence by one stranger against an- 
. other. The real question is, whether the 
‘absence of the name of the predecessors of 
the plaintiff from the category of tenants 
mentioned inthe Road Cess Return is evidence 
against him. In support of the contention 
that it is not evidence, Mw may possibly 
be placed upon the cases of Queen- Empress v. 
Grees Ohunder Banerjee 
matter of Juggun Lal (18). These cases, 
_however, if they decide that the absence of a 
recital in a document is not admiasibl- in 
evidence at all under any section of the 
Indian Evidence Act, cannot be accepted as 
giving a correct exposition of the law, As 
a matter of fact, in neither of these cases 
was the question raised in this broad form. 
What was argued was that section 34 did 
not make the document admissible for the 
purposes stated. It was pointed out, how- 
ever, in the case of Sagurmull v. Manraj (14) 
that under sections 9 and là of the Indian 
Bvidence Act, the absence of recital in a 
document may be used in evidence as against 
the person who is nota party to that docu- 
ment: and the observation of Lord Robertson, 
in the case of Ram Pershad Singh v. Lakhpat 
Koer (15) must be taken to be restricted in the 
same manner. We are of opinion, therefore, 
that the Road Cees Return was admissible in 
evidence, What weight ought to be attached 
to the. circumstance, however, is a matter 
entirely for the Court of first instance to 

(12) 10 C. 1024. 

(13) 7 C. L. H. 366. 


(14) 4 C. W. N. ccvit (short note). 
-(15) 30 OQ. 231 at p. 247. 
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consider, The third ground urged by the 
appellant must, therefore, be overruled 

The result is, that thia appeal is allowed 
and the decrees of the Courts below discharged. 
The case will be remanded to the Court of 
first instance for re-trial. The certified copy 
of the lease of the Z2lst December 1374 
will be received in evidence and the Gourt. 
will also consider, with reference to section 
90 of the Indian Evidence Act, whether 
what purports to be a first mortgage-deed 
in respect of this land by the predecessor of 
the plaintiff, is or is not genuine. Both the 
parties will be at liberty to adduce fresh 
evidence, and all questions which arise upon 
the pleadings and the issues, will be open for 
consideration, The costa incurred up to the 
present stage will abide the result. 

Appeal allowed ana case remanded, 





CALCUTTA HIGH COURT, 
Seconp Civit Apeeaus Nos. 92 AND 241 
or 1909. 

September 1, 1911. 

Present: —Mr. Justice Muokerjee and 
Mr. Justice Carndaff, 

LAKHI CHOWDHURBRI AND OTHERS — 
PLAINTIFF8— APPELLANTS 
versus 
AKLOO JHA AND orugRS —DEFENDANTS — 


RESFONDENTS, 

Parly— Non-joinder-—Objection that suit bad for want 
of necessary plaintiff —If can be taken in appeal for first 
time—Oivil Procedure Code (Act V of 1908), O. I, 7.9 
— Bengal Estates Partition Act (VIII B. C. of 1816), 
ss. 28, 25, 29, 45, 46, 119—De'laratory suit that defend. 
ant not tenant, if maintainable during partition. 

Where a defendant omits to take exception in the 
first Court to the frame of a suit on the ground that a 
necessary party has not been joined as plaintiff, it is 
not open to him at the appellate stage to take such 
objection. A Court has power to decide questions in 
controversy under rule 9 of Order I of the Code of 
Civil Procedure, in so far as the parties before it are 
concerned. 

The plaintiff and the defendant No. 2, in this case, 
are the joint owners of an estate which is in course of 
partition under the Estates Partition Act. The defend- 
ant No. 1 claimed that he was a tenant. The plaint. 
iff repudiated that position but his objection waa 
overruled by the Revenue authorities.” He now sued 
for a declaration that defendant No. 1 is nob a tenant 
in respect of any land in tbe estate and it was con- 
tended that the suit was not maintainaple: 

Held, that section 2deof the Estates. Partition 
was no bar to tho suit. 


Appeal from the decrse of the District 
Judge of Darbhanga, dated November 26th, 


Act 
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1908, reversing that of the first Munsif of 
Darbhanga, dated April 30th, 1903. 

Babu Atul Chandra Datta, for the Appellants. 

Babu Lakshmi Narayan Singh, for the 
Respondents. 

JUDGMENT. 
S. A. Ne. 92 or 1909. 

This appeal is directed against a decree of 
dismissal ina suit for declaration of title 
to immoveable property and for sonfirmation 
of possession. The plaintiff and the 2rd 
party defendants are the Joint owners of an 
estate which is now in course of partition 
under the provisions of the Estates Partition 
Act of 1897. Im the partition proceedings 
. the first defendant put forward a claim that 
he-was the tenant in respech of a particular 
parcel of land. The plaintiffs repudiated 
that position but their objection was over- 
ruled by the Revenue authorities. They 
thereupon commenced this action for decla- 
ration that the first defendant was nota 
tenant in respect of those lands and that he 
had, as a matter of fact, been set up fraudu- 
lently by the second party defendants. The 
Court of first instance went into the merits 
and made a decree in favour of the plaintiffs. 
Upon appeal two objections appear to have 
been urged on behalf of the defendants; 
namely, first, that the suit had not been 
properly constituted, because the son of one 
of the plaintiffs had not been joined asa 
party and, secondly, that the suit was barred 
under the provisions of section 25 of the 
Bengal Estates Partition Act. 

n respect of the first objection, the learned 
Judge held that it was well founded but 
that the suit ought not to be dismissed on 
that ground; be stated in fact that if the 
suit had not been open to any other objec- 
tion, he would have remanded the case for 
re-trial, But in so far as the second objec- 
tion was concerned, the learned Judge allowed 
it to prevail and dismissed the suit as not 
maintainable. : 

The plaintiffs have now appealed to this 
Court, and on their behalf the view taken 
by the learned Judge upon both these matters 
has been caMed in question. We are of 
opinion that his conclusion cannot be 
supported. 

In so far’as the question of defect of 
parties is edncerned it is “clear that this 
specific objection was not taken in the Court 
of first instance, One of the plaintiffs went 
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into the witness-box and from his examina- 
tion ib transpired that he had a son who was 
jointly interested in the subject-matter of 
the litigation but had not been brought 
before the Court. It was thereupon open 
to the defendants to take exception to the 
frame of the suit. They did not do s», but 
allowed the suit to proceed as properly con- 
stituted. It was, therefore, nob open to them 
at the appellate stage to take a technical 
objection of this character. It is further 
clear that ib is needléss to send back the 
ease to the original Court for re-trial, as the 
father may well be deemed to represent all 
the members of the family. Ia any event, 
it is open to the Court to decide the ques- 
tions in controversy under rule 9 of Order I 
of the Code of Civil Procedure of 1908, in 
so far as the parties before the Court are 
concerned. 

With regard to the second point, it has 
been contended on behalf of the appellants,, 
that the suit is not barred under the pro- 
visions of section 25 of the Estates Partition 
Act of 1897. This argument has not been 
seriously controverted on behalf of the re- 
spondent and, in our opinion, there is no 
answer to the contention of the appellant. 
Section 25 provides that no suit, instituted 
in a Civil Court after the lapse of four 
months after the Collector has made a direc- 
tion under clause (a) or clause (b) of section 
23, or recorded a proceeding under section 
89 by any person claiming right or title 
in or to a parent estate shall avail to affect 
or stay the progress of any proceedings 
which may have been taken under the Act 
for the partition of the estate, ‘This section 
obviously has no application to the case 
before us. In the first place, the defendant 
does not claim any right or title in or to 
the parent estate. He claims the status of 
a tenant under the proprietors in respect of 
a specific parcel of land. In the second place, 
the section does not say thata suit of this 
description does not lie; it merely provides 
that a suit ivatituted after four months 
does not affect or stay proceedings for 
partition. In the third place, neither sec- . 
tion 23 nor section 29 has any application 
to the facts of this case, It has been argued, 
however, by the learned Vakil for the respond- 
ent that the suit is barred because the par- 
tition proceedings have rot yet been completed 
and the matter is still under the considera- 
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tion of the Revenue authorities. But there are 
two obvious answers to this contention. In 
the first place, so far as the’ question sought to 
. be raised is concerned, it has been finally dis- 
posed of by the Revenue authorities. In the 
second place, section 119 of the Estates Parti- 
tion Act specifics the orders of the Revenue 
anthoribies which cannot be questioned by a 
suit in any Civil Court. -Aun order under sec- 
tion 45 or 46 is not one of the orders men- 
tioned in section 119. The reason for the ex- 
elusion is obvious. "The determination by the 
Revenue authorities is of a summary charac- 
ter and it cannot be taken to conelude finally 
a question of title between one of the pro- 
prietors anda stranger to the proceeding. 
The learned Vakil for the respondent has not 
disputed that if the decision of the Revenus 
authorities had been adverse to the claimant 
who setup a tenancy, the latter would have 
been entitled to maintain a declaratory suit for 
the establishment of the right alleged by him. 
The same principle is applicable to the cone 
verse case and hus been recoguised ina 
series of decisions of this Court amongst 
which may be mentioned Khoobun v. Woon1 
Ohurn Singh (1), Kalupnath Singh v. Lala 
Ramiein Lal (2), Ananda Kishore Ohowlhury 
v. Datjie Thakurain (8) and Janaki Nath 
Ohowdhury v. Kali Narain Roy Okowdhury (4). 

As pointed ont in the case of Zahrun v. 
Gowri Suntar (5), the true test to be applied 
in the solution of questions of this description 
is, whether the parties who seek relief iu the 
Civil Court really intend to get an adjudich- 
ticn which may affect the Government re- 
venue. Ifthe question which is sought to bs 
raised is of this description, the Civil Court 
has no jurisdiction Itcannot be suggested 
with any decree of plausibility that the ques- 
tion sought to be raised in this case is of this 
character. - 

The result, therefore, is tbat this appeal is 
allowed, the decree of the District Judge set 
aside and the case remanded to him in order 
that the appeal may be heard on the merits. 
The costs of this appeal will abide the re- 
sult. ; 

Under section 13 of the Court Fees Act we 
direct that tho 'Court-fees paid on the 

(1) 3 C. L. B. 453. . 

(2) 16 C. 117. 

(3; 1 Ind. Cas. 549 36 C. 726; 10 C. L. J. 

(4) 7 Ind. Cas. 881; 37 C. 662; 15 O. W. N. 46. 

(6) 15 C. 198. 
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memorandum of appeal to this Court be re- 
turned to the appellant, 

Itis conceded that this judgment will 
govern the other appeal, in which a similar 
order will be drawn up. 

Appeal allowed, 
case remanded, 





CALCUTTA HIGH COURT. 
Orvin Rove No. 3996 or 1915. 
May 24, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
DEBENDRA NATH, SARKAR— 
DEFENDANT — PETITIONER 

versus 
BINDHUBALA DASI AND OTH238 — 
PrAINTIFFS—ÜPPosrrE PARTY, 

Specific Relief Act (I of 1877), s. 9—Persons diy. 
possessed, whether must be co-plaintifis—Possession, 
act of —Nature of property—Grazing cattle whether act 
of possession. 

Where a person enters wrongfully upon any land, 
it is open to any one of the persons dispossessed to 
maintain an action for his ejectment, andit is no 
substantial grievance that all the persons dispossessed 
have not been joined as plaintiffs. Heis sufficiently 
protected if the persons dispossessed are on the 
record either as plaintiffs or as proforma defendants. 

Whether a particular act may be treated as an 
act of- possession, depends upon the nature of the 
property aud the special circumstances of the case. 

Rajkrishna v. Muktaram Das,7 Ind. Cas, 700; 12 Q. 
L. J. 6605, followed. 

The fast that the cattle of a person occasionally 
grazed on a piece of land is not by itself suffi. 
cient to show that the land wasin the possession 
of that person. 


Rule against the order of the first Munaif 
of Bolpur, dated August 4th, 1910. T 
Babus Bipin Bihari Ghose (Junior) and 
Provash Ohandhra Mitra, for the Petitioner. 
Babus Joy Gopal Ghosha and Biraj Mohan 
Majumdar, for the Opposite Party. 
JUDGMZENT,—In this case we are invited 
to set aside the decree made under section 9 
of the Specific Relief Act The subject-mat- 
ter of the litigation appears ib bs a houso 
which wagat onetime the property of ong 
Mr. Cheap and subsequently appears to have 
been moreor less abandoned. The case for 
the plaintiffs is that they, along with their gp. 
sharers who are made proforma defendants, 
were in possession of the disputed property till 
they were dispossgssed by the first defendant 
on the 6th November 1909, They alleged that 
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they could not induce their co:sharers to join 
with them as plaintiffs aud were consequently 
obliged to place them on the record as pro 
forma defendants, "They ask for recovery of 
possession on the ground that the first defend- 
ant ought not to interfere with their pos- 
session. The learned Munsif, in an exhaua. 
tive jadgment, has found that the plaintiffs 
were in possession as stated by them and that 
the first defendant was not in possession of 
the property till he raised the pagar on the 
6th November 1909. In this view, he has 
made a decree in favour of the plaintiffs and 
directed the, property to be held by them on 
their own behalf and on behalf of their co- 
sharers pro forma defendants. 

On behalf of thé frst defendant, this decree 
has been assailed substantially on two grounds, 
namely, first, that the suit bas not been pro- 
perly framed and, secondly, that upon the facts 
found by the Court below, the plaintiffs have 
not such judicial possession of the property 
as would entitle them to ask the Court to 
restore them to possession. In our opinion 
there is no substance in either of these con- 
tentions. MM 

In so far as the first point is concerned, it 
is plain that the suit was properly framed. 
The learned Vakil for the first defendant 
urges that as the plaintiffs were admittedly 
not in exclusive possession of the property, 
but, according to their own case, held- joint 
possession along with their co-sharers, they 
ought not to be placed in exclusive possession. 
Itis further argued that a suit of this des- 
cription could not be maintained, unless all the 
persons in joint possession, who are alleged to 
have been dispossessed, joined as co. plaintiffs 
in the institution of thesuit. This position 
is, in our opinion, clearly unsustainable. The 
policy which underlies section 9 of the Specific 
Relief Act is to discourage parsons from tak- 
ing the lawinto their own hands and enter- 
ing by force upon the property in the posses- 
sion of other persons. The law will not 
suffer a person to be his own judge and will 
not allow him to takeepossession of the land, 
unless he has recovered it by legal means. 
‘If the first defendant, therefore, isa person 
who has wrongfully entered upon the land, 
it is open to any one of the persons dispossess- 
ed, to maintain an action to eject him, and it 
is no substantial grievance that all the persons 
whom he dispossessed have fiot, been joined as 
plaintiffs in nfaintaining the action. He is 


INDIAN CASES. 


` condition of the property, 


[1912 


Li 


sufficiently protested if the persons dispossess- 
ed by him are on the record either as plain- ` 
tiffs or as pro forma defendants. If the con- 
trary view were maintained, a suit of this. 
description might easily be defeated if the 
dispossesser conld win over one of the persons 
dispossessed to his side. We must, therefore, 
overrule the first point urged on behalf of the 
petitioner. 

In so far as the second point is concerned, 
there is obviously no substancein it. The 
learned Munsif has found that the plaintiffs 
and their predecessors have for many yeara 
past exercised, with reference to the land, acts 
which might properly be treated as acts of 
ownership. Hoe has pointed out that in 1882 


the predecessors of the plaintiffs took trees "s 


standing on the disputed property, that later 
on in 1896, they took away cart loads of bricks 
and also another tree, and in 1903, 1906 and 


1908 they sold under-shrubs.standing on this 


pieces of land. [tis perfectly true that, as 
pointed out by this Court in the case of 
Rajkrishna v. Muktaram Das (1), whether 
a particular act may be treated as an act of 
possession depends upon the nature of the 
property and the special circumstances of the 
case. In the case before us, in view of the 
the Muvsif was 
quite right in holding that the acts mention- 
ed were acts of possession. On the other 
hand, the only act upon which the first de- 
fendant can rely is that the cattle of his pre- 
decessors grazed occasionally on the disputed 
property. Asthe Court below has pointed 
out, that by itself is not sufficient to show that 
the defendant or his predecessor was in pos- 
session of the property. In this country 
especially in the villages, persons are often 
allowed to grazs their cattle on the property 
of others. It would be impossible, in these 
circumstances, to fold that the plaintiffs were 
not, and that the defendant was, n  posses- 
sion. 

The Rule is, 
costs. 
mohurs, 


therefore, discharged with 
We assess the hearing fee at two gold 


Rule discharged. 
(1) 7 Ind. Cas, 700; 12 C. L, J. 606. 
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CALCUTTA HIGH COURT. 
Civit Rung No. 4607 or 1910. 
May 24, F911. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
SITARAM SWAMI—Derenpant— 
PETITIONER 
versus 
KALANDI PATRA--PramTIFF— 
OPPOSITE Patty. 
Civil Procedure Code (Act V of 1908), 0. V, r. 17— 
Service of summons— Substituted service —Ordinary re- 
stdence:-Leaving temporarily—Due and reasonable 
diligence to find defendant. 

If a person leaves his place of residence only tem- 
porarily, if cannot be said that the house which he 
occupied is not where he ordinarily resided. 

A peon went to serve the defendant with a sum- 
mons, but could not find the defendant at his place of 
residence, upon inquiry he was told by the defend. 
ant’s wife that her husband had gone to B. a place 
in the Madras Presidency. He thereupon affixed 
a copy of the summons to the outer door of the de- 
fendant’s house. The defendant returned to his house 
about three months after this: 

Held, that the peon had used all due and reason. 
able diligence within the meaning. of rule 17 of Order 
V of the Code, and that service of the summons had 
been properly effected. 

Sakina v. Gauri, 24 A. 802; Sakharam v. Pad- 
makar, 30 B. 623; 8 Bom, L. R. 757; Subramania Pillat 
v. Subramania Ayyar, 21 M. 419; Abraham Pillai v. 
Donald Smith, 29 M. 324 and Bhomshetti v. Umabat, 
21 B. 223, distinguished. 

Sankaralinga v. Rainasabhapati, 21 M, 324, relied 
upon. ' 

Rule against the order of the District Judge 
of Outtack, dated June 3rd, 1910, dismissing 
the appeal of the petitioner. 

Babu Shiba Prosonna Bhattacharyya, forthe 
Petitioner. 

Babus Khetra Mohan Sen, for the Opposite 
Party. 

JUDGMENT.—We are invited in this 
Rule to discharge an order by which the 
Court of appeal below, in concurrence with the 
Court of first instance, hæ refused to set aside 
an ex parte decree in a contribution suit at the 


Li 


—-instance of the petitioners who were the 


second and third defendants. The application 
was made under rule 13 of Order IX which 
provides that an eg parte decree may be set 
aside if the defendant satisfies the Court that 
the summons was not duly served or that he 
was prevented by*any sufficient cause from 
appearing when the suit was called on for 
hearing. The case before us does nob fall 
within the second branch ofthe rule, because 
it has been found by the Court below that the 
petitioners were aware of the suit and did not 
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appear at the kearing. If the petitioners can 
succeed it can only be on the ground that.the 
summonses were not duly served upon them. 
Now, upon this part of the case the admitted 
facts are that the peon, as stated in his return, 
could not find the petitioners at their resi- 
dence:at Ichapur and on inquiring from their 
wives learnt that one of them had gone to 
Vizagapatam and the other to Berhampore, 
two places in the Madras Presidency, and ont- 
side the jurisdiction ofthe Court. He there- 
upon attached copies of the summons to the 
outer door of theirresidence. As regards one 
of the petitioners it is stated that he had 
gone to Vizagapatam in August 1909 and 
did not return to his usual place of residenre 
till December 1909, Sfimmons was served 
on the 80th September 1909. Upon these 
facts, the question arises whether substituted 
service was properly effected under rule 17 
of Order V of the Code. That rule provides 
that,— we quote only so much of the rule as is 
&pplicable to the facts of this case,— where 
the defendant or his agent refuses to sign the 
acknowledgment or where the serving officer, 
after using all due and reasonable diligence, 
cannot find the defendant, and there is no agent 
empowered to accept service of the summons 
on his behalf, nor any other person on whom 
service can be made, the serving officer shall 
affix a copy of the summons on the outer door 
or some other conspicuous part of the house 
in which the defendant ordinarily resides or 
carries on business or personally works for 
gain and shall then return the original to the 
Court from which it was issued. T wo questiona 
arise upon this Rule, namely, frst, whether 
the sammonses were affixed on the outar door 
of the house in which the defendant ordinari- 
ly resided; and, secondly, whether, before this 
was done, the serving officer had used all due 
and reasonable diligence to find out the de- 
fendants. In so far as the first question is con- 
cerned, there is no room for dispute that the 
defendants ordinarily resided in the house on 
the outer door of which the summonses were 
affixed. They had lef their place of residence 
only temporarily and, therefore, it cannot be 
contended that that was not the house in 
which they ordinarily resided ab the time 
when the service was effected. Ia s2 farag 
the second question is concerned, we have 
to examine whether the servjng officer had 
used all due aMi reasonable diligence to find 
the defendants. Flis .report states ethat he 
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could not find the petitioners at their placa of 
residence, and upon inquiry from their wives 
he learnt that one of them had gone to Ber- 
hampore and the other to Vizagapatam. Oae 
of the petitioners did not return to his resi- 
dence till about three months after the date 
of service. Under these circumstances, we 
are of opinion that, in so far as this defendant 
is concerned, the peon had used all due and 
reasonable diligence within the meaning of 
the rule. We take it, therefore, that the ser- 
vice was properly effected. The learned Vakil 
for the petitioner has, however, contended 
that this view is opposed to the decision in the 
case of Sakina v. Qaurz (1) which has been 
accepted as good law in the case of Sakharam 
v. Padmakar (2). He has also placed reli- 
ance upon the case of Subramanza "illa? v, 
Subramania Ayyar (3) and Abraham Pillai v. 
Donald Smith (4). These cases,as also the 
decision in the case of Bhomshette v. Uma Ba: 
(5), lay down the proposition that merely be- 
cause the peon is unable to find the defendants 
at their residence, he is not entitled to effect 
service in the manner presoribed in rule 17 of 
Order V of the Code. He must take care to 
ascertain where the defendants live, and, if 
practicable try to effect personal service 
upon them. It is poseible that in some of 
these cases the rule was too broadly stated, 
and it may bea question whether the deci- 
sion in every one of these cases can be justi- 
fied upon the most liberal interpretation of 
rule 17. The casé before us, however, is 
reasonably free from dificalty. Here one of 
the defendants had left his residence tene 
porarily. He was absent for several monthe. 
It wag consequently impossible for the peon 
to retain the summons in his custody till the 
return of the defendant, and as the defendant 
had left the jurisdiction cf the ' Court, it was 
not possible for the peon to effect service upon 
him personally outside the jurisdiction. The 
present case, in our opinion, falls within the 
principle recognized in the case of Sankara- 
linga v. Ratna Sobhapati (6). There the 
learned Judges observed that as it appeared 
from the serving officer’s report that accord- 
ing tothe information given to him there 
was no prospect of his being able to serve 
the defendant personally within a reasonable 


time, he was justified in affixing the summons 
(1) 24 A. 302. 
(2) 30 B. 623; 8 Bom. L. R. 757. 
(3)21M.419. , (4) 29 M. 324. 
(5) 21 Be 223. (0) 21 M. 324. 
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to the door of the house, In so far, there- 
fore,as the petitioner, who has been examin- 
ed asa witness in the case, is concerned ser- 
vice was properly effected. In so faras the 
other petitioner is concerned, he has not been 
examined and there is nothing on the record 
to show under what circumstances or for what 
length of time he wasabsent. We are unable 
to say, therefore, that the summons was not 
duly served, in so far as he is concerned. 

The result is that the order of the Court 
below is affirmed, and this Ruledischarged with 
costs one gold mohur. 

Rule discharged. 





CALCUTTA HIGH COURT. 
Sevono Civit, Aepeat No, 2820 or 1909. 
July 7, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

SRI RANG BEHARY LAL AND OTHSRS—- 
D&FENDANTS— ÀPPELLANTS 


vOTSUS 
RANCHEYYA LAL——PrarsTIFF — 
RESPONDENT. 


Pleadings — Written. statement — Inconsistent defences 
in allernative, whether allowable ~ Civil Procedure Code 
(Act XIV of 1882), s. 112—Ctvil Procedure Code 
(Act V of 1908), O. VI, r. 7 —Amendment of written 
statement, when may be allowed. 

A defendant may in his written statement raise as 
many distinct and separate, and, therefore, incon- 
sistent defences as he may think proper, in the 
alternative. 

Alickjan Bibi v. Rambaran Shah, 7 Ind. Cas, 166; 12 . 
C. L. J. 857, followed. 

Hqwkesley v. Bradshaw, (1880) 5 Q. B. D. 302, 49 L. 
J. Q. B. 333, 12 L. T. 285, 28 W. R. 557, 44 J. P. 473 
and Narendra Nath v. Abhoy Charan, 34 C. 51, 4 C. L. 
J. 437 (F. B ), 11 C. W. N. 20, 1 M. L. T. 364, relied 
upon. 

An amendment of the pleadings ought to be allowed 
whenover this can be done without injustice to the 
opposite side. Forthe purpose of raising the real 
question at issue between the parties such amend. 
ment should be allowed? and if the opposite party 
has incurred expense and been caused delay, it should 
be compensated therefor. 

Australian Steam Navigation Co. v. W. Howard 
iu and sons, 14 App. Cas. 818, 61 L. T. 134, fol. 
lowed. 


Appeal from the decree of the District 
Judge of Mozaifarpur, dated August 28th, 
1909, affirming that of the Sub-Judge of that 
District, dated June 29th, 1908. 

Babus Jogesh Chantra Roy, Akhoy Kumar 
Banerjee and Lakshmi Narain Singh, for the 
Appellants. 

Babu Joy Gopal Ghosha, for" the Respond- 
ent, 
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JUDGMENT.—Thia appeal is directed 
agains! a decree in favourof the plaintiff in 
a suit for declaration of title to immoveable 
property and for recovery of possession 
thereof. The case for the plaintiff is, that 
the disputed property belonged to his ma- 
ternal grandfather, Manyar Singh. Manyar 
Singh died many years ago and left a widow 
Rajrani Koer who died in 1867. According 
to the plaintiff, Manyar Singh also left two 
daughters, his mother Gangabati and her 
sister Sham Dasi, Gangabati died in 1886 
and Sham Dasiin 1903. On the Sih May 
1907, the plaintiff commenced this action for 


declaration of title and recovery of possession 


of the dispute property from the appellants 
who purchased it from Gangabati and Sham 
Dasi under a conveyance executed on the 
15th January 1890. The defendants resisted 
the claim on the ground that the transfer by 
Gangabati and Sham Dasi was for legal ne- 
cessity, and they had consequently acquired 
an indefeasible title. The written statement 
in which this plea of legal necessity was 
urged was filed on the 23th March 1907. 
The issues were framed on the following day 
and the parties are called upon to file the 
documentary evidence. On the 27th June 
the defendants invited the’ Court to send for 
the original of certain records from the 
Collectorate relating to mutation proceedings 
in 1847, upon the application of Rajrani 
Koer. On the 16th July 1907, the defend- 
ants applied for leave to amend their writteh 
statement. This application was refused on 
the day following. The suit was subsequent- 
ly tried out, and the only question in contro- 
versy between the parties, was whether there 
was legal necessity for the alienation in 
favour of the defendants. The Court found 
that the defendants had faifed to discharge 
the burden that lay upon them to establish 
the alleged legal necessity. The result was 
that a decree was made in favour of the 
plaintiff. Upon appeal to the District Judge, 
the defendants conceded that the finding of 
the original Court upon the question of legal 
necessity could not be successfully assailed 
on the evidence. In* fact,in view of the cir- 
cumstance that the transaction had taken 
place nearly forty years before the trial of 
the suit, ib would bg extremely difficult, if 
not wholly, impracticable for the defence to 
establish the plea. The defendants, however, 
urged before the District Judge that they 
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ought to have baen allowed to amend their 
written statement. The District Judge over- 
ruled this contention and affirmed the decraeof 
the primary Court. Upon the present appeal 
the only point which has been urged on be- 
half of the appellants is that their application 
for amendment of the written statement was 
improperly refased. In our opinion, this 
contention is well-founded and must prevail. 

The application of the 16th July 1907, for 
amendment of the written statement was to 
this effect: The defendants alleged that 
they had discovered from the record - of the 
mutation proceedings of 1848 that Rajrani 
Koer then alleged that upon the death of 
Manyar Singh he had been succeeded by his 
son Durga Prosad; and that upon the death 
of Darga Prosad, about the year 1847, Raj 
Rani Koer herself had succeeded to the es. 
tate as the heiress of his son. It was on 
this basis that the application was made by 
Raj Rani Koer in 1848, for mutation of the 
name of Manyar Singh in the records of the 
Collectorate. The defendants in the prasent 
suit prayed that they might ba allowed to 
amend their written statement and seb up an 
alternative defence, namely, that if it was 
established that Manyar Singh left a son 
Durga Prosad upon whose death the proper. 
ties passed to Raj Rani Koer, upon the 
death of the latter the estate would pass not 
to the sisters of Darga Prosad, namely, 
Gangabatiand Sham Dasi, but to his nephew 
Rachia Lal, the present plaintiff. In this 
view, the question would arise whether the 
defendants, although they had professed to 
buy the property from Gangabati and Slfam 
Dasi, on the assumption that they were the 
heirs to the estate of Manyar Singh had not 
acquired a good title by adverse possession 
and whether the claim of Rachia Lal to suc- 
ceed to the estate of Darga Prosad was not 
barred by limitation. No doubt the legal 
inference which could follow upon the es- 
tablishment of the fact that Darga Prosad 
had succeeded to the éstate of his father 
Manyar Singh was not explicitly sst out in 
the application for amendment; but it was 
plainly unnecessary for them to sta'e the 
legal inferenca in detail; they could at best 
ask for leave to amend the written statement 
by a recital of the fact which they had dis- 
covered. The question,  thegefore, arises 
whether the defendants were entitléd in 
justica3 to have their written statement 
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amended as prayed. The answer to this 
question depends upon two elements; namely, 
first was it open to the defendants to include 
in their written statement two inconsistent 
defences; secondly, if it was open to them to 
do so, whether their application of the 16th 
July 1907, ought to have been granted so as 
to enable them to include in the written 
statement a defence inconsistent with the 
defence originally taken. 

Now, in so far as the first of these points is 
concerned, there can be no room for contro- 
versy that it would have been open to the 
defendants to includetwo inconsistent defences 
in the alternative,in their original written 
statement. In support of this proposition, 
reference may be made to the decision of a 
Fall Bench of this Court in the case of 
Narendranath Barary v. Abhoy Charan Chatto- 
padhya(1) which was applied in Alickjan Bib: 
v. Rambaran Shah (2). In the case last men- 
tioned, it was pointed out that a defendant may 
raise by his written statement as mauy distinct 
and separate, and, therefore, inconsistent 
defences as he may think proper. This is in 


accord with the rule which prevails in 
England [ Hawkesley v. Bradshaw (3).] 
In so far as the second question is œn- 


cerned, ib is olear that there was nothing in 
the law as it stood at the time of the decision 
of the suit in the original Court, whioh pre: 
vented the defendants from amending their 
written statement. Section 112 of the Coda 
of 1842 provides that the Court may at any 
time require a written statement or an ad- 
ditional written statement from any of the 
parties and fix a time for presenting the 
game. Upona construction of the corre- 
sponding section 122 of Act VIII of 1859, it 
was ruled by this Court in Dastmon: Dasi v. 
Srinath Ghose (4), that on an application by 
the defendant to ba allowed to file an addi- 
tional written statement, the Court mightgrant 
the application even though the additional 
written statement was inconsistent with the 
original written statement. Such an order, 
however, could be made only upon payment of 
gosts by the defendant tothe plaintiff. The law, 
as it now stends, gives a wider discretion to the 


(1) 34 C. 61; 4 C. L. J. 487; 11 C. W. N. 20; 1 M. L, 


T. 364. . 

(2) 12 C. L. J. 357 at p. 309 7 Jnd Cas. 16€. 

(39 (1880) 6°Q. B. D. 302; 49 L. J. Q. B. 883; 42 L. 
m. 985; 28 W. R. 567; 44 J. P. 478, 

(4) 3 B. L. R. App. IL 
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Court, because rule 7 of Order VI of the Code 
of 1908 provides that the Court may at any 
stage of the proceedings allow either parby 
to alter or amend his pleadings in such manner 
and on such terms as may be just, and all 
such amendments sball be made as may be 
necessary for the purpose of determining the 
real question in controversy between the 
parties. This rule merely gives effect to 
what has been the recognised practice, ba- 
cause, as was stated by their Lordships of the 
Judicial Committee in the case of Australian ° 
Stezm Navigation Co. v. W. Howard Smith-and 
Sons (5), their Lordships are strong advocates 
for amendments, whenever if can be done 
without injustice to the other side, and even: 
where they have been put to certain expense 
and delay, yet if they can be comsensated for 
that in any way,an amendment ought to be 
allowed for the purpose of raising the real 
question bebweon the parties; The two 
cardinal elements to be borne in mind are, 
firsí, whether the application for amendment 
is made in good faitb, and, secondly, whether 
the application is made af such a late stage 
of the case that if we grant the prayer, the 
plaintiff may be injured bseause the defend- 
ant would without notice raise a totally 
different and inconsistent case which the 
plaintiff bas not sufficient opportunity to 
meet [Tilleslay v. Harper (6); Oharapede v. 
Commercial Union (7); Weldon v. Neale (8) 
and Daird v. Briggs (9), Ballen and Leake— 
Precedents of Pleading, 6th Ed., p. 16.] It is 
obvious, as we have already explained, that the 
plaintiffs ia the case befcre us would not have 
been embarrassed in any way if the amend. 
ment had been allowed. We are, therefore, 
of opinion that the course which was pursued 
by the Court of first instance and has moet 
with the approval of the District Judge, can- 
not be defended on principle. 


The result is that this appeal is allowed, 
the decrees of the Courts below set aside and 
“the case remanded to the Court of first ine 
stance in order that the defendants may have 
an opportunity to amend their written state- 


(5) 14 App. Cas, 318; 61 Ù. T. 134, 

(G) (1778) 10 Ch. D. 393; 39 L. T. 552; 27 W. R. 
249; 48 L. J. Ch. 495. 

(7) (1881) 32 W, R. 151 at p. 262, 

(8) (1837) 19 Q. B. D. 894,35. W. R. 820; 56 D, J. 

. B. 621. 

(9) (1880) 16 Ch. D. 440 at p. 446; 43 L. T. 692; 29 
W.R. 197; 50 L, J. Ch. 260. 
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ment. . The defendants ape entitled to their 
costs both in this Court and in the Court of 
the District Judge. They will also be al- 
lowed one gold mohur as costs of the hearing 
of the 16th July 1907 in the Court of first 
instance, The other costs in the Court of 
first instance will abide the result. 

We may add that, in so far as the questioa 
-of legal necessity is concerned, it will nob be 
open for further consideration. The only 
point for examination at the re-trial will be 
whether. Manyar Singh left a son Durga 
Prasad, and if so, what is the result of that 
circumstance on the rights of the parties. 
They will be at liberty to adduce evidence 
on the questions which require determina- 
tion. 

Appeal allowed: Oase remanded. 





ALLAHABAD HIGH COURT. 
Seconp Civic Appeat No. 456 or 1911. 
November 28, 1911. : 
Present; — Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 
KHAZAÁN SINGH--PLAINTIFF— ÁPPELLANT 
VET SUS 


PANNA LAL—DarENDANt-—HRESPONDE XT. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
— Further evidence in appeal. 

The provisions of Order XLI, rule 27, of the Civil 
Procedure Code are not intended to give a party a 
second opportunity of proving his case but to supply 
a defect in the existing evidence on the record. 


Second appeal from the decision of the 
District Judge of Meerut, dated the 21st of 
February 1911. 

Mr. Harendro Krishna Mukerj for the 
Appellant. 

Mr. M. Ishaq, for the Resgondent. 


JUDGMENT, 

COHAMIER, J.—This was a suit by the 
appellant on a demand promissory-note 
for Rs. 718, signed on March 13th, 1907, by 
Naurang Mal and Murli Dhar, who are now 
represented by the respondent and others. 
The appellant stated in the plaint that the 
maker of the note had borrowed two sums of 
Rs. 150 and Rs. 170 in April and June 1907 
on mortgages and left the money with the 
appellant’s brother Mittar Sen to be paid to 
the appellant on atcount of the note but the 
money had not been paid, therefore, the 
appellant claimed the whole amount for 
which the note was given and interest 
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thereon at the rate stated in the note, The 
respondent’s defenca was that the appellant 
and his brother Mittar Sən were joint in 
estate, that a dispute batween the appellant 
and the makers of the note had bəen re- 
ferred to the arbitration of Umrao Singh 
and Newal Singh with the result that it 
was decided that the two mortgages men- 
tioned above should be made for sum aggre- 
gating Rs, 320, and the balance R3. 499 
should ba paid in cash; and that, in pursuance 
of the award, Rs. 400 was paid to the appel« 
lant, 

The first Court found that the appellant 
and his brother were jotnt and that the 
promissory-note had been re-placed by the 
mortgages to the extent of Rs. 320, the pay- 
ment of the sum of Rs. 400 had not been 
proved. It gave the appellant a decree for 
Rs. 512 odd, being the amount due on the 
note less the amount secured by the two 
mortgages. The respondent appealed to the 
District Judge, who was inclined to think 
that a passage in the mortgage of June 1907, 
showed that the sum of Rs. 400 had bean 
paid to the appellant as arranged by the 
arbitrators, but he was puzzled by the faot that 
the note had remained in the hands of the ap- 
pellant and no receipt could be shown for the 
sum of Rs. 400 allegad to have bsen paid te 
the appellant. The respondent urzed before 
the learned Judge that Rs. 200 had been paid 
to Umrao Singh, one of the arbitrators; that 
Umrao Singh had himself obtained another 
sum of Rs. 200 on a mortgage and paid both 
sums to the appellant and got the promissopy- 
note back but the appellant had managed to 
get ib from Umrao’s widow after his death. 
The learned Judge then remitted three issues 
to the first Court. Neither party having 
produced any evidence, the first Court return- 
ed the record to the District Judge. 


What then took place in the lower Appel- 
late Court appears from the following extract 


from his judgment: — 


“When the case came before mo on the 
80th November the reference to arbitration 
was not on the file, and though the balance of 
probability was against the plaintiff I 
thought a certainty was obtainablg. I, there- 
fore, framed thre@*issues dealing with the 
alleged proceedings of the afbitratoreand 
remanded the case. No evidence was adduced 
OTi blocca ces teres rev A A EN 


132 


EHAZAM SINGH 9. PANNA LAL. 


reference to arbitration had, however, baaa 
brought on the file, 

."To.day was fixed for hearing and the appel- 

lants’ Pleader came in with a compromise 
which the plaintiff repudiated when it was 
read to him., 
Under Order XLI, ule 27, do enable | me Ho 
pronounce judgment, I sxuminad IKhazau and 
also Panna Lal and brought the repudiated 
compromise on the record as a paper, its con- 
tents not having been proved, itcorroborates the 
evidence that the parties came to terms and 
confirms the explanation of failure to bring 
evidence on the issues remanded. It is clear 
that Khazan was willing to compromise 2 days 
ago but to-day is greedy and rapudiates his 
agreement. Khazin’s conduct and the 
reference to Umrao Singh’s arbitration give 
mein fact the certainty that was lacking on 
the 80th November when the probabilities 
only were against Khazan. Now, itis certain 
that Shahzad’s claim was wiped ont in 1907, 
by the payment of Rs. 400 to his elder son 
Khazan and the execution of two mortgages 
in favour of his younger son.” 

In the first place, I think that there was 
no justification for remitting issues to the 
Court of first instance and giving the 
respondent asecord opportunity of proving 
his case by producing evidence which he 
might have produced in the first instance. 
Next, I think that when the respondent did 


not avail himself of the opportunity that was: 


given to him the District Jadge ought to 
have gone cn to decide the case at once. He 
says that the admission of further evidence 
was necessary to enable him to pronounces 
judgment, but the provisions of Order XLI, 
rule 27, are not intended to give a party a 
second opportunity of proving his vase [see 
the remarks in Kessowj? Issur wv. G. I. P. 
Railway Company (1)}. The learned Judge 
let in the evidence not to supply a defect or 
lacuna in the existing evidenca but because he 
thought that some farther evidence of a differ. 
ent kind was available. As a matter of fack, 
the Judge did not get the evidence which he 
expected, the evidence admitted by him does 
not bear directly upon the issues remitted by 
him and the learned Judge says so. He hag 
used the evidence admitted by him merely 
for the purpose of imporging prejudice into 

(D, 81 B. 38185 p. 390; 11 C. W. N. 721; 6C. L. J. 5; 


4 A. L. J. 461; 2 M. L. T. 435; 9 B 
M. T, J, 847. om, L., R, 671; 17 
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ihe case and punishing the appellant for 
refusing to come to terms; in my opini2n, 
an improper thing to do. T cannot under- 
stand how the learned Judge can have cən- 
Bidered himself justified in using the inchoate 
compromise against the appellant as he did. 
I disregard entirely the evidence admitted 
by the District Judge. It is quite clear, and 
the contrary has not been contended bere, 
that the learned Judge agreed with the 
Maunsif that the oral evidence adduced to 
prove tha payment of Rs. 400 is worth- 
less. 

There remains the mortgage of June 1907 
which is supposed to prove that the sum 
of Rs. 499 was paid. That mortgage 
purports to have been made to secure a loan 
taken “babat bebagi ox qita ruqgt kalmi 
min mugir Naurang Mal waste dene (qarza) 
Shahzad Rai.” It appears to me that these 
words do not necessarily mean that the 


mortgage was made in full discharge of the: 


amount due onthe rugga. The arrangement 
was that Rs, 400 shonld be paid in cash and 
payment of the balanca (Rs. 320) secured by 
mortgage. The words quoted above do not 
necessurily mean more than that the mortgage 
is made on account of, in the sense of towards, 
the discharge of the aum due on the ruqqg: 
or promissory-note. It was contended that the 
finding of the learned Judge was a finding 
of fact binding upon this Courtin second appeal 
and could not be challenged because the ap- 
pellant had not certified that there was no 
evidence to supportthe finding, Bat the finding 
that the r«qqa has been discharged rests upon 
the construction of the above quoted passage in 
the mortgage-deed and other evidence and I 
have found that the other evidenca is not 
admissible. The, evidence wnioh remains, 
namely, the mortgage-deed, did nob satisfy the 
learned Judge that payment had been made, 
for he ealled for other evidence. T'lHerofore: 
upon the evidence properly admitted, there is 
fio finding which can be said to be binding 
upon this Court in second appeal, upon the 
question of the construction of the deed, this 
Oourt can in sevond appeal revise the fading 
of the District Judge. In my opinion, the 
mortgage-deed of June 1907, does not prove 
the payment of Rs. +400 to the appellant. 
It appears to me to showenothing more than 
that the mortgage was made io pursuance of 
the award. [| would allow the appeal, set 
aside the decree of the lower Appellate 
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Court and restore the decree of the Court 
of first instance. 

KARAMAT HUSAIN, J. ipi agree. 

By tas Counr.— The order of the Court 
is that the appeal is allowed that the decree of 
the lower Appellate Court is set aside, and 
that the decree of the Oourt of first instance 
,. is restored with costs which in this Court 
will include fees on the higher scale. 

Appeal allowed. 





MADRAS HIGH COURT. 
Seconp Cryviu.-Apprat No. 1011 or 1910. 
November 24, 1911. 

Present: — Mr. Justice Sandara Aiyar and 
Mr. Justice Spencer. 
AVARTA VENCATACHALAPATHY 
AlYAR-—APPELLANT 
versus 
PERUMAL IYER AND OTHERS— 


: RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47— Ques- 

tions relating to execution — Üonstruction of decree and 
validity of sale are such questions. 
. The question whether a sale held in execution of a 
decree is valid or invalid on the ground thatit is 
not warranted by the decree is one relating to the 
execution of the decree and must be contested under 
section 47, Civil Procedure Code, 1908. 

The question of the construction of a decree is one 
relating to execution. Therefore, the question whether 
the actual execution ofa decree isin excess of the 
decree itself relates to execution. 

Rant Kattama Nachiar v. Bothagurusami  Therar, 
6M. H. C, R. 293, Biru Mahata v. Shyama Charén 
Khawas, 22 C. 483 and Harnam Chunder v. Muhammad 
Yar Khan, 27 A. 485; 2 A. L. J. 169; A, W. N. (1905) 
63, referred to, 

Second appeal against the decree of the 
District Court of Madura, in A, S, No. 792 of 
of 1909, presented against the decree of the 
District Munsif of Madura, in O, S, No. 148 
of x , 

r. Sreenisasa Atyangar, for the Appel- 
ae 

Mr. Ananthakrishna fyer, for the Respond- 
ents. 


JUDGMENT —The defendants Nos, 1 
to 3 in this suit were the usufructuary mort- 
gagees of certain pxoperties. The first de- 
fendant, who was entitled to one-third share 
of that right, mortgaged his right to one 
Ponnaiyen and Ponnatyen mortgaged his 
right to the plainfiff. 

The plaintiff brought a snit on his mort- 
gage and made Ponnatyen and Ponnaiyen's 


mortgagor, the first defendants, as well as the 
second and third defendants, parties to the 
suit. Certain other persons, to whom it is 
unnecessary to refer, were also made parties, 
and & decree was passed in his favour. The 
coustruction of-this decree is in question in 
this suit. The plaintiff contends that not 
only Ponnaiyen’s mortgage-right but the lab 


-defendant's $rd interest also in the property 


was directed to be sold by the decree. The 
defendants contend, on the other hand, that 
only Ponniyen’s right was directed to be 
sold. After the decree, an ordor for sale was 
passed. Itis notdisputed that this order 
directed the rights both of Ponniyen and of 
the first defendant to be sold. Nor igib dis- 
puted that they were, as a matter of fact, 
brought to sale, and that the plaintiff ob. 
tained such delivery as a purchaser , of one- 
third share is entitled to get according to 
the provisions of the Civil Procedure Code. 
The present suit is instituted for partition 
of the one-third share of the first defendant 
and recovery of that share. The first defend. 
ant did not appear to contest the suit, His 
co-parceners, the defendants Nos. 2 and 8, 
contend that the plaintiff is not entitled to 
partition because the decree in the plaintiff's 
favour was really only for sale of Ponniyen’s 
right. Exhibit ITI is the deoree. It directed 
the mortgaged property to be sold in case of 
default. The mortgaged property is des- 
cribed as one-third share of Perumal Ayyer 
in certain laud, andit is stated that Pon. 
niyen’s right was mortgaged to one De- 
vendiayen for Rs. 75, and that it was subse- 
quently mortgaged tothe plaintiff. . 
The respondent's contention that if was 
only the mortgage-right of Ponniyen that was 
directed to be sold may nct be without 
some foundation on the construction of this 
decree, the terms of which appear to be doubt. 
ful. But, as already stated, it is admitted 
that what was directed to be sold was the 
right both of Ponniyen, and Pergmaliyen, the 
first defendant, and it was that right that 
was actually sold. 
: It is contended, that although the order 
for sale was passed after notice to the first 
defendant, it is not shown that the notice 
stated that the application was to bring 
Perumaliyen’s right also to sale. Assuming 
that the onus was"hob on the defendants to 
show that the notice did ‘not state that 
Perumaliyen’s right could be brought to sale, 
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the fact still remains that it was brought to 
sale. Section 244 of the repealed Civil 
Procedure Code, 1882, corresponding to ses- 
tion 47 of the present Civil Procedure Code, 
1908,1ays down that "all questions . . . 
relating to the execution, discharge or satis- 
faction of the decree, shall be determined by 
the Court executing the decree and not by a 
separate snit.” 

The question whether the sale was valid or 
invalid on the ground thatit was not war- 
ranted by the decree is one relating to the 
execution of the decree. The defendants, who 
were parties to the plaintifi’s suit, on his 
mortgage were, therefore, bound to take steps 
in execution to intpeach the validity of the 
sale. 

It has been repeatedly held that the ques- 
tion whether the actual execution of a decree 
is in excess of the decree itself one relating 
to execution. See Rant Katiamma Nachiar v. 
Bothagurusamt Thevar (1); Biru Mahata v. 
Shyama Charan Khawas (2); Harnam Chander 
v. Muhammad Yar Khan (3). Thedefend- 
ants not having taken steps to set aside the 
sale, if they really had any grievance, the 
plaintiff is -entitled to enforce the rights 
which he obtained under it. 

The decrees of the lower Courts are set 
aside and the suit remanded to the Court of 
first instance for disposal on the other 
issues. 

The costs of this Court and of the lower 
Appellate Court will abide the result. 

Appeal allowed. 

(1) 6 M. H. C. R, 293. 


(2) 22 C. 483. 
(3) 27 A. 485; 2 A, L. J. 169; A. W. N. (1905) 63. 





ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No, 83 
or 1911. 
December 5, 1911. 

Presen&—Mr. Justice Tubdall and 

Mr. Justice Chamier. 

ISHAR DAS AND OTHERS—AÀUOTION- 
PURCHASERS—- APPELLANTS 
. CETSUS 
ASAF ALI KHAN AND OTHSRS— DECREE. 


HOLDERS— H ESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 89— 
Sale oj property by judgmeniwdebtor after auction- 
Sale—Bight of judgment.debtor or his transferee to 
make an application for selling aside auction-sale, 
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If a judgment-debtor sells his immoveable property, 
after it has been sold by auction, then neither he 
nor his transferee has a right to make an application 
under Order XXI, rule 89, of the Code of Civil Proce- 
dure, to seb aside the auction-sale. Debi Prashad 
Pandit v. Muhammad Unis Arabi, 14 O. 0. 33; 9 Ind. 
Cas. 745, referred to. 

First appeal from the order of the Subordi- 
nate Judgeof Aligarh, dated the 23rd January 
1911. : 

Mr. W. K. Porter (with him Mr. Gulzart 
Lal), for the Appellants, 

Mr. Abdul Raoof(with him Mr. 


for the Respondents. 
JUDGMENT, 


Tupsatt, J.—This appeal arises out of a sale 
ofimmoveable property inexecution ofa decree, 
The property was sold on 21st August 1910. 

On the 20th September 1910, the judgment- 
debtur, who is the respondent in this appeal, 
paid into the Treasury the amount which 
was necessary under Order XXI, rule 69, to 
enable him to have the sale set aside. On 
this date the Court was closed and it did not 
re-open until October 5th, 1910. 

It is an admitted fact, that subsequently to 
the auction-sale and prior tothe %Oth Sep- 
tember 1910, the jadgmeat-debtor transferred 
by sale all his interests in the property to a 
third party so that on the later date he 
could no longer be said to be the owner of 
the property. 

On the 5th October he applied to the 
Court to set aside the sale under Order XXI, 
fule 89. To this the auction. purchaser, who 
was not the decree-holder, objected. Several 
points were raised by these objections, the 
chief one being that as the judgment-debtor 
had parted with bis interest in the property 
by sale to a third party, prior to his appli- 
cation but subsequently to the sale, he 
was no longer qfalified to apply under Order 
XXI, rule 89. The lower Court decided all 
the questions in favour of the judgment- 
debtor, hence this appeal by the auction-pure 
chaser, who raises for decision the same 
points which were before the lower Court, 
the chief one being that mentioned above. 

In my opinion, the decision of the lower 
Court on this, the chief Point, is wrong: under 
Order XXI, rule 89 "any person, eitherowning 


O'Conor}, 


the property or holding an interest therein 


by virtue of a title gcquired before such 
nale" may apply to have the sale set aside. 
This languago clearly preclades tho trans- 
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feree from the judgment-debtor in the present 
case from making any such application. 

Does the fact that the judgment-debtor has 
parted by sale, with the whole of his interest, 
after the auction-sale, also preclude him from 
making the application? The lower Court 
has held (and the same argument has been 
pressed upon us in this Court) that after the 
auction-sale and until it is set aside, no 
interest is left to the judgment-debtor cap- 
able of transfer and hence the sale by him 
in this case is virtually a nullity and he, 


therefore, remains in the same position as on. 


the date of the suction-sale; with this, I cane 
not agree; until the auction-sale is confirmed, 
the judgment-debtor has a very substantial 
interest in the property. He still retains a 
right either to recover his property uuder 
Order XXI, rule 89, or tohavethe sale set aside 
on the ground of irregularity or fraud (Order 
XXI, rule 90), even though the title may vest 
in the auction-purchaser from the date of the 
sale when once the sale has become absolute, 

Trke rule in Order X XIisaspecial indulgence 
to a judgment-debtor or any person holding 
an interest in the property at the date of sale. 
16 gives them a last chance of saving the pro- 
perty for themselves. It was never intended 
that the property shonld be saved for persons 
to whom the property might be sold privately 
after the auction-sale had taken place. The 
language ofthe rule (which differs consider- 
ably from that of section 310 A of the former 
Code) clearly points to this. Itclearly shats 
out all persons who purchase or acquire an in- 
terestafter the auction sale. Itseems to me that 
the Legislature has clearly in mind the case of 
a purchaser at a private sale from the judg- 
ment-debtor after the sale in execution, 
in respect. to whose right to apply under 
section 3104. of the old Cede there were con- 
flicting rulings [Haza Ram v. Badri Ram (1); 
Appaya Shetit v. Kunhatt Berri (2)]. 

It is, therefore, incorrect to say that the 
private sale in the present case was a mere 
nullity and that the judgment-debtor remain- 
ed the owner of the property in spite there- 
of. 

To allow the present application would, it 
seems to me, be to defeat the very object of the 
rule. The person making the application _is, 
no doubt, the judgment-debtor but the person 


(1) 1 C. W. N. 279. 
(2) 80 M. 214; 17 M, L, J. 127. 
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who will benefit. by it is the person who has 
acquired the ownership (or at least an interest 
in the property) subsequently to the sale in 
execution, the very person whom the law now 
in clear terms precludes from making the 
application. The ruling in Debt Prasad 
Pandit v. Mohammad Units Arabi (8) 
is the only direct decision on the poiut 
which has baen laid before the Court. 
With that decision I am in full agreement, and 
would hold that the judgment-debtor, by 
divesting himself of all his interest by sale to 
a third party after the sale in execution, is 
no longer the person owning the property 
within the meaning of Order XXI, rale 89. In 
this view ib is unnecessary to decide the minor 
points which arise inthe case. I would allow 
the appeal and set aside the order of the Court 
below. 

Onamtenr, J.—I concur. I think that there can 
ba no doubt that Order X XI, rule 89, wasintend- 
ed to give persons owning or holding interests 


' jn immoveable property, the subject of an 


execution sale, a last chance of saving the pro- 
perty. But the words "owning such property 
or holding an interest therein’ evidently 
refer only to persons who own the property 
or hold an interest therein at the date of the 
application aud whether the applicant be the 
owner of or only the holder of an interest in 
the property he must show that he acquired 
his title before the execution-sale. As I read 
the rule, neither the owner nor the holder of 
an interest, who has parted with his title since 
the sale, or who has acquired title since the 
sale, can apply under rule 89. That was the 
view taken in the Oudh case cited. I agree 
that the appeal should be allowed. 

Bx tar CovnT.—The appeal is allowed. 
The order of the Court below is set aside. 
The sale in favour of the appellants will stand 
confirmed. Theappellants will get their costs 
in all Courts including in this Court fees on 
the higher scale. 


Appel allowed. 
(3) 14 O. C. 38; 9 Ind. Gas. 745, * 
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OALCUTTA HIGH COURT. 

Seconp Civin APEBAL No, 183 or 1911. 

. August 31, 1911. 

Present; —Mr. Justice Mookerjee and 

Mr. Justice Carnduff, 
SUKAN SAHU-—DEFENPANT— ÁÀÁPPELLANT 
VETBUS 

Musammat GANGAJ A LI—PLAINTIFF— 


. RESPONDENT. , 

Hindu Law—Widow—Widowed daughter-in-law— 
Maintenance—Residence with family of deceased hus- 
bund—Not to leave husband’s house for immoral pur- 
pose — Amount of maintenance, how to determine. 

Neither a Hindu widow nor a widowed daughter-in- 
law is bound to reside with the family of her deceased 
husband in order to entitle her to separate mainten- 
ance, e 

Prithee Singh v. Raj Koer, 12 B. L. R. 238; 29 W. 
R. 21; I. A. Sup. Vol. 203, Mokhoda Dasee v. Nundo 
Lal Haldar, 5 O. W. N. 297, Siddesury Dasee v. 
Jonardan Sarkar, 5 CO. W. N. 549; 29 O. 557, 
Kusturbai v. Shivjiram, 8 B. 872, Gokibai v. Lakhme 
Das Khimji, 14 B. 490 and Surampall: Bongarammu 
v. Surampalli Bramhazee, $1 M. 338,3 M. L. T. 266, 
18 M. L. J. 254, referred to. . 


All that is required of a widow or a widowed — 


daughter-in-law is that she is not to leave her husband’s 
house for improper or unchaste purposes, and she is 
entitled to retain her right to maintenance unless she 
is guilty of unchastity after sho leaves that resi- 
dence. 

The amount of maintenance ought not to be de- 
termined with reference to the value of the family pro- 
perties at the time of the death of the husband of the 


_ lady. 


Adhibai v. Cursondas, 11 B. 199 and Modhavrav v. . 


Gungabai, 2 B. 639, relied upon. 

The amount of maintenance is to depend upon the 
extent of the property, tho position of the family, the 
nature of the claim alleged, the number of members 
of the family and other special circumstances of each 
individual case. ` 

.Appeal from the decree of the District 
Judge of Sarun, dated January l4th, 1911, 
affirming that of the first Sub-Judge of that 
District, dated August LOth, 1910. 

Babus Umakalt Mutkerjee and  Kulwant 
Sahay, for the Appellant. 

Babus Mohendra Nath Roy and Moulvi 
Mahomed Mustofa Khan, for the Respond. 
ent. 

JUDGMENT.—Thig. appeal is directed 
agaipst a decree in a guib for recovery of ar. 
rears a maintenance by a Hindu lady against 
her father-in-law. It is not disputed that 
the husband of the plaintiff died about the 
year 1881, while he was a member of a joint 
Mitakshara family composed of his father, 
himself, his Brothers andehis grandfather. 
After the death of her husband, the plaintiff 
coulinued to live ag a member of the family 
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of her father-in-law. But about the year 
1908 disputes broke out by reason of the third 
marriage of her father-in-law and the introduc- 
tion of the newly wedded wife into the family 
circle. The result was, that she was compelled 
to seek the protection of her brothers. She 
now claims in the present suit maintenance 
at the rate of Rs. 25 a month. The Courts 
below have made a decree in her favour at 
the rate of Rs. 16 a month and directed that 
the maintenance should be a charge upon the 
family property in the hands of the defend- 
The learned Vakil for the defendant-ap- 
pellant bas sought to assail that decree on three 
grounds; namely, first, that as the plaintiff 18 


" not residing with her father-in-law she is nob 


entitled to claim any separate maintenance ab 
all; secondly, that the amount of maintenance 
cught to be determined with reference to the 
value of the family properties at the time 
of the death of the husband of the 
plaintiff; and thirdly, that as the plaintiff has 
failed to procesd with the suit against mem- 
bers of the family other than the defendant, 
the charge ought not to be declared upon the 
entire family property. In our opinion, there 
18 no substance in any of these contentions. 


In support of the first ground taken on be- 
half of the appellant, it has been argued that 
it is the duty of a widowed daughter-in-law to 
reside with her father-in-law, and that if she. 
leaves the house of her father-in-law without 


“any adequate reason, she is not entitled to 


claim maintenance from him. In support 
of this view, reliance has been placed upon 
the decision of a Full Bench of this Court in 
the case of Xhetramani Das v. Kashi Nath 
Das (1). In our opinion, the case relied upon 
is clearly distinguishable. That was a deci- 
gion under the Bengal School of Hindu Law. 
Consequently, it is rot necessary for us to 
consider whether even under that school of 
Jaw the view put forward by the learned 
Vakil for the appellant can be maintained. 
IU so far as the Mitakshara School of Hindu 
Law is concerned, itis now settled by deci. 
sions of the higkest authority that neither 
the widow nor the widowed daughter-in- 
law is bound to reside with the family of her 
deceased husband. In support of this pro- 
position, reference may be made to the dect- 
sion of the Judicial Confmittee in Pirihee 


(1) 2 B. L. R. A. C, 16; 10 W. R (E, D.) 89. 
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Singh v. Raj Koer (2), which was the case of 
a Hindu widow. Reference may also be made 
to the cases of Mokhoda Dasee v. Nundo Lal 
Halder (3); Siddesury Dassee v. Jonardan Sarkar 
(4); Kastuarbai v. Shivatiram (5); Gokibat v. 
Lakhmz Das Khimji (6) and Surumpalld Ban- 
garama v. Surampalli Bramhazee (7). It must 
now be taken as firmly settled that all that 
is required of a widow or a widowed daughter- 
in-law is that she is not to leave her hus- 
. band’s house for improper or unchaste pur- 
poses, and that she is entitled to retain her 
right to maintenance unless she is guilty of 
unchastity after she leaves that residence. 
Weighty reasons may be ussigned, if neces- 
sary, in support of this view. Common ex- 
perience shows that although the family house 
of her husband's relations is a proper resi- 
dence for a widow, it is not necessarily the 
most proper place for her continued residence 
when she is young and is surrounded by young 
men, it may even be more prudent and deco- 
rous for her to return to her father’s care and 
it may, under many circumstances, be not only 
a sefer buta happier home. The learned 
Vakil for the appellant has, however, contend- 
ed that unless the widow hus been compelled 
to leave the house of her husband by reason 
of the eruelty of her relations she forfeits her 
right of her maintenanze when she ceases to 
reside there. We are nob prepared to ac- 
cept this position as well founded on prir- 
ciple. The first contention of the appellants 
consequently fails. . 

In so far as the second E is con. 
cerned, it has been argued that the amoant 
of maintenance ought to be determined with 
reference to the state of the family properties 
at thetime ofthe death cf husband of the 
plaintiff. No authority has ‘been cited in 
support of this proposition. ®But it has been 
suggested that her right ought to be deter- 
mined onthe assumption thata partition 
had taken place in the life-time of ber hus- 
band anda separate share allotted to him; 
she would have been entitled to that shore 
‘alone by right of inheritance and could not 
claim any maintenance, This argument is 


+ 

(2) 12 B. L. R. 288; 20 W. R. 21; I. A. Sup. Vol. 
203, 

(3) 5 0. W. N. 297. 

(4) 5 C. W. N. 549; 29 O. 567. 

(5) 3. B. 372. 

(6) 14 R. 490. 

(7) 31 M. 338; 3 M. L. T. 260; 18 M. L, J, 264. 
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obviously fallacious. No partition, as a mate 
ter of fact, did take place in the life-time of 
the husband-of the plaintiff. His interest in 
the property upon his death passed by sur- 
vivorship into the hands of the other 
members of the family and that interest 
has afforded means to them for addition to 
the family properties. Itis, therefore, im- 
possible to maintain, on principle, the view 


that the amount of maintenance ought to be 


determined with reference to the value of the 
family properties at the time of the death 


of the busband of the plaintiff. The view 


we take is supported by two decisions of the 
Bombay High Court, namely, Adhzbat v. Our- 
sandas (8) and Madhavrav N. Gungabai (9). 
That the argument for the appellant is not 
well-founded on principle also becomes obvi- 
ous when we remember the firmly settled rule 
that the amount of maintenance payable to a 
widow may be varied from time to time, 
[Sreeram v, Puddomuki (10); Ram Kalee v. 
Court of Wards (11), Rukka Box v. Ganda Rat 
(12), Nabogopal v. Amrdtmoyee (13), Ram- 
chander v. Sagunbai(14), Narbadabai v. Maha- 
dev (15), Bhavanamma v. Bamasami (16), 
Narsingh v. Yadavdas (17) ]. The amount of 
maintenance, itis now well recognized, is to 
depend upon the extent of the property, the 
position of the family, the nature of the 
claim alleged, the number of members of the 
family and other special circumstances of 
each individual case. If, therefore, the 
amount.of maintenance can be varied from 
time to time, it cannot be contended with 
reason that the amount should be determined 
and fixed for all time to come with reference 
tothe value of the family properties at the 
time of the death of the husband of the plain- 
tiff regardless of changes in the circam- 
stances of the family. The second conten- 
tion, therefore, fails. 

In so faras the third contention is cone 
cerned, the question does not really arise in 
these proceedings. The other members of 
the family are not parties to this litigation, 

(8) 11 B. 199. 

(9) 2. B. 639. 

(10) 9 W. R. 152. 

(11) 18 W. R. 474. 

(12) 1 À. 594. 

(13) 24 W. R. 428. 

(14) (1879) Bom. Pi J, 450. “ 

(15) 5 B. 99. s 

(16) 4 M. 193. . 

(17) (1882) Bom. P. J, 315. 
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and whether the decree is binding upon their 
interest in the family property is a question 
which can arise for consideration only when 
the plaintiff seeks to execute [her decree 
against them. 

The result is that the decree made by the 


District Judge must be affirmed and this: 


appeal dismissed with costs. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Seconp Civie Appean No, 139 or 1911. 
November 18, 1911. 
Present.—Mr. Richards, K. O., Chief Justice, 
and Mr, Justice Banerji. 
RAM SARUP-—PLAINTIFF— ÁPPELLANT 
versus 
Musammat JASODA KUNWAR AND OTITERS 
— DEFENDANTS — RESPONDENTS. 

Promissary-note executed simultaneously with the 
transaction of lending—Stamp on promissory-note in- 
effectually cancelled—Note inadmissible in evidence — 
Whether lender can succeed on other evidence of the loan. 

Where a lender is able to prove a loan independ- 
ently and without the assistance of a promissory- 
note, whichis inadmissible in evidence, his claim 
for the loan ought to succeed. : 

The plaintiff lent a sum of money tothe defend. 
ant. Simultaneously with the transaction of lending 
a promissory-note was executed, the stampon which 
was  ineffectually cancelled. The promissory-note 
being inadmissible in evidence, held that the plain- 
tif could rely on other evidence of the loan. Farr 
v. Price, I East. 55; 5 R.R. 515; Pramatha Nath Sandal 
v. Dwarka Nath Dey, 28 C. 851, Krishnaji Narayan 
Prakhi v. Rajmal Manikchand Marwari, 24 B. 360, 
Virbhadrapa bin Adrashapa Javli v. Bhimajt Balaji, 
28 B. 432, Banarsi Prasad v. Fazal Ahmad, 28 A. 298; 
3.4.0.7: 25: A. W. N. (1906) 9; Sri Nath Das v. 
Angud Singh, 7 A. L. J. 469; 6. Ind. Cas. 126, ap- 
proved of. i 

Parsotam Narayan Singh v. Taley Singh, 26 A. 
178, dissented from. 

Sheikh Akbar v. Sheikh Kham,."7 C. 256, distin- 
guished. 

Second appeal from the decision of the 
District Judge of Moradabad, dated 22nd Nov- 
ember 1910. 

Mr. Gokal Prashag, for the Appellant. 

Mr. M. L. Agarwala, for the Respondents. 

JUDGMENT.— This appeal arises out of 
s 8uibin which the plaintiffs sought to re- 

cover certain money. A portion of the 
money was due upon accounts pure and 
simple for gooda sold. Another portion of 
it the plaintiff claimed am having been ad- 
vanced by hím to the defendant and for 
which a certain document, alleged to bea 


* 


INDIAN CASES. 


[1912 


promissory-note, was passed. The claim is 
then made for Hs, 35-11-6, the price of cloth, 
Rs. 400 principal and Rs. 140-6-0 interest, 
in all Re. 540-6-0 in respect of cash debt, 
in ali Rs. 576-1-6 due under aceount-books, 
together with the costs of the suit and future . 
interest. Ib will thus be seen that the 
plaintiff bases his claim upon his account- 
books andit isa claim for money lent. 
When the document to which we have refer- 
red was produced, it appears that the stamp - 
was cancelled by means of two lines drawn 
crosswise upon ib. 


The Court of first instance decreed the 


plaintiffs’ claim but holding that the stamp 


was nob effectively cancelled allowed other 
evidence including the account-books to be 
given as evidence of the loan. The docu- 
ment, which it held to amount to a promis- 
sory-note, was excluded from evidence. 

The defendants appealed and the lower 
Appellate Court, adopting the view of the 
Court of first instance that the document was 
a promissory-note and that the stamp was 
not effectively cancelled, refused to allow the 
plaintiff’s claim except for the price of the 
cloth and reduced the decree of the Court of 
first instance accordingly. 

The plaintiff comes herein second appeal. 
As to whether or not the stamp was effectu- 
ally cancelled we offer noopinion. The ap- 
pellant has not raised the question specifical. 
ly in his memorandum of appeal. 

. The next point which was discussed was 
whether the document in question was a 
promissory-note within the meaning of the 
Stamp Act of 1899. On the face of it, itis a 
request forthe loan of money with a promise 
to re-pay the loan with interest. In the view 
that we take of the case, it does not become 
necessary to decade whether or not the docu- 
mentis a promissory-note within the mean- 
ing of the Act. We shall, therefore, assume 
for the purposes of our decision, frst, that 
the document in question amounted to a 
“promissory-note, secondly, that the stamp on 
it although sufficient was not effectually can- . 
celled ; and thirdly, that the taking of the 
loan and the giving of the note were simul. 
taneous transactions. The appellant con. 
tends thab.even on all these assumptions, 
he is, (provided he can prove that that mouey 
was lert without the heljffof the note), en, 
titled to succeed in his claim not only fo, 
the price of the cloth but algo for the mone y 
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claiming ib as he does as money lent. The 
evidence that the money was in fact lent is 
overwhelming, and is not disputed in the 
present appeal. Wee, therefore, have only to 
decide whether, on the assumptiona that we 
have made, the plaintiff must fail notwith: 
standing thatthe money was in truth andi in 
fact duly lent. 

The defendants strongly rely on the case 
of ShZekh Akbar v. Sheikh Khan (1). The 
learned Counsel for the defendants admits 
that in ordinary cases where, for instance, 
a plaintiff took a promissory-note for the 
price of goods sold and delivered, if he 
failed for any reason on his note, he would 
be entitled to- fall back upon the original 
consideration, namely, the price of goods so 
delivered, provided that he was able to prove 
the delivery of the goods, and that such a 
claim was open to him upon the pleadings, 

In like manner, of course, he concedes that 
if the money was lent and subsequently a note 
was given for the amount the plaintiff falling 
on the note would be entitled to fall back upon 
aclaim for money lent. He, however, con- 
tends that where the lending of the money 
and the taking of the note was a simultaneous 
` transaction and the parties all along cone 
templated that the loan should be secured by 
the giving and the receiving of the note the 
plaintiff must stand or fall by the claim based 
upon the promissory-note, and that if he is 
unable to give the note in evidence the whale 
suit fails For this purpose he relies, as we 
have stated above, upon the case of Sherkh 
Akbar v. Sheikh Khan (1). 

The facts in that case were somewhat pecu- 
liar. But there is no doubt that the giving of 
the note was the consideration for the deposit 
of a certain sum of money by the plaintiff, 
Garth, C. J., in holding thst the plaintiff must 
stand or fall by his claim on his promissory- 
note says a8 follows (at p. 260 of the report): 
"Bub when the original cause of action is the 
bill or note itself, and does not exist inde. 
pendently of it, as for instance when in con- 
sideration of depcsiting money with B., P. 
contracts by a promissory-note to re-pay it 
- with interest at sixemonths’ date, here there is 
no cause of action for money lent or otherwise 
than upon the note itself, because the deposit 
is made upon the ¿erms contained in the note, 
“and no other. In” such a case the note is the 


(1) 7 €. 260. 
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only contract between the parties and if for 
want of a proper stamp or some other reason, 
the note is not admissible in evidence the 
creditor must lose his money.” It is contenda 
ed that what the learned Chief Justice meant 
was that wherever a loan and the giving of 
a note are simultaneous the plaintiff cannot 
fall back upon his claim for money lent, If 
this be the view of the learned Chief Justice, 
we are unable to agree with him. As far 
back as the year 1800 Lord Kenyon in the 
case of Farr v. Price (2), after holding that the 
plaintiff could not succeed on a promissory- 
note on the ground of an error in the stamp, 
observed: "That as there were other general 
counts in the declaration ifthe plaintiff could 
give other evidence of a consideration paid by 
him to the defendant he would not be 
concluded from recovering by the fact of 
the defendants having given this imperfect 
promissory-note for it." There is a foot- 
note to the report as follows: “Where a 
promissory-note had been given for money 
lent but when produced in Court was 
uustamped, Lord Kenyon, Chief Justice, 
permitted the plaintiff to recover on a 
common count for money lent by proving 
that when the money for which the loan 
had been given was demanded of the defend- 
ant he acknowledged the debt.” 

The case of Sheikh Akbar v. Sheikh. Khan 
(1), was considered in Pramatha Nath Sandal 
v. Dwarka Nath Dey (8). There, as in 
ihe present case, & promissory-note had 
been given for money lent but the note 
was insufficiently stamped, and was, there- 
fore, inadmissible in evidence. It was held 
that the plaintif had a cause of action 
independently of the document. Petheram, 
Chief Justice, says (at p. 853 of the report): 

"The case which has been relied upon by 
the defendant is that of Sheikh Akbar v. 
Sheikh Khan (1)." The learned Chief 
Justice then quotes the passage from the 
judgment of Garth, C. J., which we have 
mentioned above, and proceeds: ‘These 
words, taken alone, may seem to indicate 
that when a bill or note is taken for a 
debt the action must be brought upon the 
bill or note; and that if for auy reason 
the document is excluded the action must 
fail; but a reference to the earlier portion 


of the judgmenshows that such was not 
(2) 1 East 65; 5 R. R. 515. 1 
(3) 23 C, 851. ji 
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the meaning of the Chief Justice, and that 
when he spoke of a deposit he did not 
mean @loan, as he then says where money 
is lent and a bill or note given for the loan 
which is not paid at maturity, the creditor 
may disregard the note and sue on the 
original consideration." 
. Inthe case of Krishnajt Narayan Parhhi 
v. Rajmal Manitchand Marwari (4), where 
the suit was a suit exactly similar in 
principle to the present case, Jenkins, C. 
d., also quotes the judgment of 
Garth, C. J., in Sheikh Akbar's case (1), and 
says at page 303 of the report: "It is 
apparent from this that the actual ratto 
decidendi was that there was no loan in- 
dependently of the note so that it does not 
govern this case if, as I think, there was a loan 
independently of the note.” The Chief 
Justice was clearly of opinion that where 
the loan could be proved without having 
recourse to the note, the plaintiff was entitl- 
ed to recover. Inthe same case Candy, J., 
took the same view, and refers at length 
to the authorities, 

Iu the case of Virbhadrapa bin Adrashapa 
Javli v. Bhimaji Baloji Saraf (5), the ques- 


tion arose whether or not the drawing of . 


two parallel lines over a receipt stamp was 
or was nob an effectual cancellation of it. 


It was held that it was not The Court 
then went on to consider whether the 
plaintiff could be allowed to sue for 


money lent‘independently of the promissory- 
note, aud held that the plaiutiff could 
gue. 

Phe same view was taken by a Bench 
of this Court consisting of Stanley, C. J., and 


Knox, J., inthe ease of Banarst Prasad v. 
Fazal Ahmad (5). The learned Chief 
Justice and Mr. Justice Griffin adhered 


to the same view in Sri Nath Das v. Angud 
Singh (7). 

The only case really in point where a 
contrary view was taken was the case of 
Parsotam Narain t. Taley Singh (8). 
In that case, no doubt, Aikman, J., held that 
where the parties contemplated at the time 
of the loan that & note should be taken, the 
plaintiff must stard or fall by a suit based 

(4) 24 B. 860, 

(5) 28 B. 49€, 

(6) 28 A. 298; 3 A. D. J. 25;"A.W. N. (1906) 9. 


(7) «77 A. L. J? 459; 6 Ind. Cas, 126, 
(S) 26 A. 178. : 
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onthe note itself. It is quite clear that 
the learned Judge relied upon what he 
supposed was the view of Sir Richard 
Garth in Shetkh Akbar’s case (1). We are 
unable to follow this case in view of our 
own opinion, and the authorities we have 
quoted. We consider that where the plain- 
tiff, as in the present case, is able to prove 


the loan independently and withont the 
assistance of the note, he ought to suc- 
ceed. 


We accordingly allow the appeal, vary the 
decree of the lower Appellate Court by re- 
storing the decree of the Court of first 
instance with costs in all Courts inoluding in 
this Court fees on the higher scale. 


Apperl allowed. 


CALOUTTA HIGH COURT. 
MiscgLLANEOUS Civi, APPEAL No. 549 or 1910, 
August 24, 1911. 

Present; —Mr. Justice Mookerji and 
Mr. Justice Carndnff, 

Maharaja RAMESWAR SINGH —Decres- 
HOLDER—APPELLANT 
versus 
TIRPIT SINGH—Jopavent- DEbTOR— 


RESPONDENT 

Execution of decree— Application for execution — Bar 
imposed by judgment-debtor—Removal of bar—Subse- 
quent application to be treated as one in continuation of 
previous application —" Review of judgment—Limi- 
tation Act(XV of 1877), Sch. II, Art. 179 cl. (3)—Bengal 
Tenancy Act (VIII of 1885), Sch. LIT, Art. 6, cl. (8). 

When a decree-holder is unable to proceed with an 
application for execution by reason of some bar im- 
posed at the instance of the judgment-debtor or any 
other person, a subsequent application by the decree- 
holder of the same scope and character may be treated 
as iu continuation olihe previous application provid- 
ed the subsequent application is presented after 
removal of the bar which interrupted the previous 
proceeding. 4 

Shaikh Kamaruddin v. Jawahir Lal, 1 C. L. J. 881; 
27 A. 884; 15 M. L. J. 258; 7 Bom. L, R. 483; 9 C. W. 
N.601; 2A, L. J. 897; Amulya v. Preonath, 7 Ind, 
Cas, 886 and Kedar Nath v. Prodyot Kumar, 11 Ind. 
Cas. 48; 14 C. L. J. 610, relied upon. 

This principle is applicable to cases of applica- 
tions for execution of rent-decree. 

Chandra Pradhan v. Gopi Mohan Shaha, 14 O. 385 
ani Baikuntha Nath v. Aughorenath, 21 C. 387, relied 
upon, 

A rent-decree was passed on May 2àrd, 1904. The 
judement-debtor made an applifation for amendment 
thereof, which was heard er parie, and on Febru- 
ary 26th, 1905, the original decree was materially 
altered. The decico-holdcer applied for execution of the 


a 
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original decree on August 26th, 1905, upon which the 
judgment-debtor objected that the decree could not 
be executed. The application for execution was then 
dismissed and the decree-holder applied for a review 
of the order for amendment. On June 30th, 1906, the 


review was granted and the original decree was re-- 


stored. The present application for execution was 
then made on January 20th, 1909: 

Held, that the application was not barred; first, 
because the application of January 20th, 1909, may be 
treated as one in continuation of the application of 
August 26th, 1905; and secondly, because under clause 
(3) of Article 6 of Schedule TIT of the Bengal Tenancy 
Act, time ought to run from June 30th, 1906, when the 
decree-holder’s application for review was granted. 


Appeal from the order of the District Judge 
of Darbhanga, dated August 4th, 1910, re- 
versing that of the first Munsif of Modhabani, 
dated October Ist, 1909. . 


Babus Ram Charan Mitra, Senior Govern- 
ment Pleader, and Jogendra Nath Mukerjee, for 
the Appellant. 

Babus Baldeo Narain Singh, for the Res- 
pondent. 

JUDGMENT.—This appeal is directed 
against an order by which the Court of appeal 
below, in reversal of the order of the original 
Court, has refused an application for execution 
of a decree as barred by limitation under 
Article 6 of Schedule [II of theBengal Tenancy 
Act. The cecree was for rent, for a sum less 
than Rs. 500, and was made on the 28rd May 
1904. The first application for execution was 
made on the 7th October 1904, ard was dis- 
missed for default on the 9th March1905. 
The judgment.debtor had, in fact, on the 3rd 
October 1904 applied for amendment of the 
decree. This application was heard ez parte and 
allowed on the 25th February 1905. The result 
was that the decree as originally drawn up was 
materially altered. On the 26th August 1905, 
the decree-holder, not aware, that the decree 


had been varied in this manner without notice . 


to him, made the second application for exe- 
cution of the original decree. The judgment- 
debtor forthwith objected that the decree where- 
of execution was sought had ceased to exist, 
and that the only decree of which the decree 
holder could possibly take out execution at 
that stage was the decree as amended on the 
25th February 1905. The result was that the 
decree-holder found it impossible to carry on 
the execution proceeding and the application 
was dismissed. The decree-holder, thus ap- 
prised of the fact chat the decree had been 
amended, applied on the 29th January 1906 
for a review of the order for amendment. 
On the 80th June 1906 the review was grant- 
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ed and the original decree was restored, The 
present application for exesution was made 
on the 20th January 1909. Exception was 
taken by the judgment. debtor on the ground 
that as more than three years had elapsed 
from the 28rd May, 1904, it was not compe- 


-tent to tbe decree-holder to execute the dec. 


ree. The Courts below have taken divergent 
views upon this question and the District 
Judge has given effect to the objection of the 
judgment- debtor. 

On behalf of the decree-holder, it has been 
argued by the learned Government Pleader 
that the application is not barred from two 
distinct points of view; namely, first that the 
application made on the 20th January 1909 
may be treated in substance as an application 
in continuation of the application of the 26th 
August 1905, the proceedings on which were 
suspended by the objection of the judgment. 
debtor that the decree of which execution wag 


Sought had been varied and was no longer 


capable of execution; secondly, that under 
clause (3) of Article 6 of Schedule III of the 
Bengal Tenancy Act time ought to run from 
the 30th June 1906 when his application for 
review was granted, 

In support of the first contention our at. 
tention has been drawn to the decision of the 
Judicial Committee in the case of Shaikh 
Kamaruddin v. Jawahir Lal (1) where the 
principle is recognised that when a decree- 
holder has found himself unable to proceed 
with an application for execution by reason 
of some bar imposed at ihe instance of the 
judgment-debtur or any other person a sub- 
sequent application by the decree-holder of 
the same scope and character may be treated 
a8 one in continuation of the previous appli- 
cation if such subsequent application has been 
presented after the bar which interrupted the 
previous proceeding has been removed, 
[Amulya v. Preonath (2) and Kedarnath v. 
Prodyot Kumar (3)]. It cannot be disputed 
that this principle is applicable to cases of 
applieations for executien of decrees under 
the rent law. [Ohandra Pradhan v. Gopi Mohun 
(4) and Bathanta Nath v. Aughore Nath 
(5)]. No doubt, inspite of the application of 
this doctrine a question may arise, as in the 


(1) 1 C. L. J. 881; 27 A. 834; 15 ML. L. J. 258; 9 C. 
W. N. 601; 2 A. L. J. 397; 7 Bom. L. Be 433. 

(2) 7 Ind. Cas. 886% 

(3) 11 Ind. Cas, 48; 14 C, L, J. 610* e 

(4) 14 C. 385, 

(5) 21 C. 387. 
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cases of Roghunandun Pershad v. Bhugoo Lall 
(6) and Sarup Ganjan Singh v. Robert Watson 
& Co., (7), whether there was, as a matter of 
fact, such a bar as made it impossible for the 
decree-holder to proceed with earlier applica- 
tion. Jn the case before us, however, upon 
the facts stated, there is no room for contro- 
versy that proceedings on the application of 
the 26th August 1905 were arrested by 
reason of the objection of the judgment- 
debtor that the decree of 
was sought had been materially varied. 
This made it obligatory upon the decree- 
holder, if he desired to proceed on the basis 
of his application, to have the bar removed. 
He speedily took steps to have the order 
reviewed which had been made in his 
absence. His application was successful and 
the previous order was re-called on the 30th 
June 1906. Consequently, the present appli- 
cation may well be treated as one made in 
continuation of the application of the 26th 
August 1965. In cases of this deseription, 
we must look tu the substance rather than to 
the form of the proceedings, and no weight 
can be attached to the circumstance that the 
present application does not ou the face of 
it purport to be one in continuation of the 
previous application. From this point of 
view, the order of the Court below cannot be 
supported. 

In support of the second contention refer. 
ence has been made to the case of Kali Pro. 
sanna Bose v. Lal Mohan Guha (8), where it 
was ruled that a narrow construotion should 
not be placed upon the expression ‘review of 
judgment" in clanse (3) of Article 1723 of 
the second Schedule of the Indian Limitation 
Act of 1877. In fact, the learned Judges 
held that an amendment of a decree in a 
material particular might well be treated as 
a review of the decree which expression is 
treated in the Code of Civil Procedure as in- 
terchangeable with the expression ‘review of 
judgment." if this principle is adopted, there 
is no room for controversy that time ought to 
run from the 30th June 1906. The appli- 
cation made by the judgment-debtor on the 
3rd October 1904 might well be treated as 
an application for review of the decree and 
the order of the 25th February 1905 by 


which the amendment was allowed might bə 
(6) 17 C. 268. 
(7) 8 C. W. N*135. 
(8) 2 C. W. N, 219; 25 C. 258. 
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treated as equivalent to grant of an appli- 
cation for a réview of the original decree. 
Subsequently, there was a'genuive application 
for review of judgment by the decree-holder 
on the 26th January 1905, The application 
was granted onthe 30th June 1906. Con- 
sequently, without unduly stretching the 
language ased in clause (3) of Article 6 of 
Schedule III of the Bengal Tenancy Act, it 
may be said that there has been a review of 
judgment and that time consequently runs 
from the date of the decision passed on the 
review, We are not unmindful that the 
decision in Kali Prosanna Basu v. Lal Mohan 
Guna (8) has sometimes been questioned 
[| 4hs 1nullah v. Dubkhind Din (9) and Rakhal- 
das Majumdar v. Jogendra Narayan Maiumdar 
(10)1, But, nobwithstandiug the doubt some- 
times expressed as to the correctness of that 
decision, it is clear thab in the casa before 
us there was real application for a review of 


judgment, and that clause 3 of Article 6 of 


Schedule FII does not limit the case to an 
application for review of judgment by a judg- 
ment debtor any more than decree-holder; 
where, therefore, as here, there has been 
a review of judgment, the case may well be 
treated as governed by that Article. From 
the second point of view also, it is thus 
clear that the order cannot be supported. 

The result is that this appeal is allowed,. 
the order of the District Judge discharged 
and that of the Court of first instance restored, 
This order will carry costs both in this Court 
and in the Court of Appeal below. We 
assess the hearing fee in this Court at two 
gold mohurs. 

Appeal allowed. 


(9) 27 A. 576. 
(10) 3 Ind, Cas. 391, 10 C, L. J. 467, 
9 
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Generally speaking, the recital of an antecedent 
debt in a mortgage-deed is nob of much weight by 
itself. 


First appeal from the decision of the Ad- 
ditional District Judge of Meerut, dated the 
21st of April, 1910. 

Mr. Ahmed Kaream (with him Mr. Ghulam 
Mujtaba), for tbe Appellant. 

Mr. Harendra Krishna, for the Respond- 
enl. 


JUDGMBENT.—This appeal arises out of a 
suit on foot of a mortgage-bond dated the lst 
June 1897 said to have been executed by Mir 
Singh and Ram Rikh. Mir Singh and Ram 
Rikh were brothers, members of a joint Hindu 
family, and both of them had issue. The sons 
were made parties to the suit on the express 
ground that the property was ancestral pro- 
perty and that the debt was binding upon the 
family. The mortgage-bond was not forth- 
coming. This fact was stated in the plaint 
and a copy of the bond was produced but not 
the original. Written statements were put in 
by Ram Rikh, Mir Singh and Jaimal, son of 
Mir Singh, the main defence being that the 
bond had been paid off, and that the allega- 
tion of its loss was false. While the suit was 
ponding Mir Singh died, and his son, who was 
already on the record as a member of the joint 
family, was placed on the record as the re- 
presentative of his father Mir Singh. A writ- 
ten statement on his behalf was filed on the 
4th of March 1910, the written statement on 
behalf of Mir Singh having been filed on the 
lst of August 1909, aud that on behalf of 
Ram Rikh on the 10th of December 1909. 
It would appear that the issues were framed 
and the evidence commenced on the same day 
as that on which the written statement was 
filed on behalf of Jai Mal, the son of Mir 
Singh, namely, on the 4th of March 1910. It 
is quite clear from the perusal of the judg- 
ment of the learned Judge that the main 
question considered and discussed before him 
was that of the loss of the bond and the 
issue as to payment. The learned Judge says: 
"I do not believe that the bond was lost at 
al. The defence evidence as to payment is 
certainly such that 56 would be impossible to 
accept it in ordinary circumstances, but, as 
matters stand there may be something in ib; 
what, I find is thag, althongh complete satis- 
faction is not credible, some substantial por- 
tion of the loan had probably been satisfied 
and hence the suppression of the original 
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bond.” Since this decision was given it has 
been made abundantly clear that the bond 
was notin fact suppressed. A bond has since 
been found and produced in this Court with 
an affidavit satisfactorily explaining its loss 
and recovery. The document which is pro- 
duced bears the date of the alleged bond, It 
bears & certificate of the Registrar, and there 
is nothing suspicious about it. We say no- 
thing more as to its genuineness, becanse the 
document must at least be formally proved as 
against the minor defendants who deny all 
knowledge of it. The finding of the bond 
disposes altogether of the finding of the 
learned Judge that the bond was satisfied. 
It bears no endorsement of any payment 
having been made. There was, however, be- 
fore the Court another issue, namely, the 
fourth issue, which was in the following 
terms:— Was the loan incurred for legal 
necessity, and, if not, had the defendant 
executant power to transfer any portion 
of the hypothecated property? The learned 
Judge found this issue against the plaintiffs. 
He says ‘plaintiffs should, in my opinion, 
have put in their books and proved the 
existence of a bona fide debt.” In our opinion 
the attention of the parties was hardly drawn 
to this question. We have already pointed 
out that the written statement of the minor 
Jai Mal was only put in the very day the 
evidence commenced. There was nothing in 
the written statement of Ram Rikh or Mir 
Singh to put in issue the question whether 
the bond had been made for an antecedent 
debt, The minors were already parties, bat 
they had filed no separate written statement, 
and there was no denial that the bond was in 
fact for an antecedent debt. We think that, 
speaking generally, a recital in the bond of an 
antecedent debt is not of much weight by ib- 
self. But we think that in the present case it 
was evidence not only against Mir Singh and 
Ram Rikh but also against other members 
of the same joint family the* manager of 
which was Mir Singh." Assuming that this 
was evidence for the plaintiffs, there was 
no evidence of any kind to contradict it, 
The bond contained a recital that Rs. 390 
was due onu foot of account-books. This 
recital was verified by Mir Singh and Ram 
Rikh who admijjed before bfe Registrar 
the receipt of R8. 390 “in accordance with the 
statement in the bond.” Ram Rikh was 
examined and he said that Mir Singh used 


T44 
JOG NARAIN SINGH t. BADRI DAS, 


to manage all the business, and hə never 
attempted to deny that there was an 
antecedent debi. Nota word was asked the 
plaintiffs as to the non-production of their 
account-books. We think that the case 
could not bs decided on the evidence as it 
stands, against the plaintiffs, on the ques- 
tion of the existence or non-existence of 
an antecedent debt; under the circamstancas 
we think that the proper course to adopt 
is to send the case back for re-trial under 
the altered circumstances which we have 
sot forth above. Unless the bond is nov 
admitted by the minor defendants if must 
be proved. Tke Court will then consider 
the question as” to whether or not the 
bond has been discharged in whole or in 
part, It will ale» consider whether or 
not there was an antecedent debt, and if 
so, how much? If the bond was given in 
part only for an antecedent debt, the Court 
wil further consider whether there was 
any legal necessity for the balance of the 
money. We accordingly allow the appeal, 
set aside the decree of the lower Court 
and remand the case with directions to 
that Court io proceed to hear and determine 
the case according to law, bearing in mind 
the observations which we have made 
above. The bond which has been produced 
before us will be sent to the Court below. 
Costs bere and heretofore will abide the 
event. Costs in this Court will include fees 
on the higher scale. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
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Qivil Procedure Code (Act XIV of 1882), s. 8310 A-- 
Mortgage-decree—Tenure—Subsequent rent-decree—Te- 
nure sold in ewecution—-Mortgage decree-holder paying 
money under esection 310—Sutt for money against 
mortgagor—Bengal Tenancy A (VIII of 1885), sec- 
tion 1615 aka A ahan Contract Act (IX of 1872), 
sections 69, 70. 
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The plaintif obtained a mortgage-decree against 
the defendant on January 29th, 1901. The superior 
landlord of the morfgaged tenure obtained a decree 
against the registered tepant on December 7th, 1901. 
The landlord in execution of his rent-decree sold the 
tecure and the plaintiff therenpon deposited money 
under section 810A of the Oods of 1882 and the sale ` 
was seb aside. The plaintiff then sued the defendant 
for the money he had deposited: 

Held, that, if the plaintiff had not obtained the 
morbgage-deeree, he would have been entitled to 
have the sale set aside. 

Paresh Nath v. Nabo Gopal, 29 O. 1, relied upon. 

The fact that he had obtained a decree does not 
in any way alter his position. 

A, mortgage created by a tenant, is a lien on his 
tenure and is consequently an incumbrance within the 
meaning of section 161 of the Bengal Tenancy Act. 
If the mortgages obtains a decree, his lien on the 
tenure does not cease, and his interest even after the 
decree continues to be an incumbrance. 

Bibijan Bibi v. Sacht Bewa, 31 0.863, Surjiram 
Marwari v. Barhamdeo, 2 Q. L. J. 202, Bhowani Koer 
v. Mathura Prasod, 7-C. L, J. 1 and Drake v. Mitchell, 
3 East 251, 7 R. R. 419, relied upon. 

Maharanee Dasya v. Harendra Lal Roy, 1O. W. N. 
458 and Manindra Ohunder v. Jawahir Kumari, 9 C. 
W, N. 670, distinguished. 

A payment made under section 3104. of the Code 
of 1882 is & valid payment for the purpose of sec. 
tion 70 of the Indian Contract Act. 

Mahendra Ghoshal v. Bhuban Mardana, 6 Ind. Cas. 
810, 88 C. 1, 12 C. L. J. 566, 14 C. W. N. 945, relied 
upon. : 

Hari Das v. Panchkowri, 9 Ind. Cas. 615, refer. 
red to. 

Yogambal Boyee v, Naina Pillai, 33 M. 15, 3 Ind. Cas. 
110, 6 M. L. T, 162, 19 M. L. J. 489, not approved. 

Therefore, the payment in the present case by the 
plaintiff was made lawfully and the case is completely 
covered by section 70 of the Contract Act. 


* Appeal from the decree of the District 
Judge of Gaya, dated June Ist, 1909, affirm- 
ing that of the Munsif of that place, dated 
January 19th, 1909, 

Babus Jogesh Chandra Dey, for the Appel- 
lanis, : 

Babu Surendra Krishna Dutt, for the Res- 
pondents. ? 


JUDGMENT.—This is an appeal on be- 
half of the defendants in an action com- 
menced by the plaintiffs for recovery of a 
sum of money alleged to have been paid by 
them under section 310A of the Code of Civil 
Procedure of 1832, to set aside a sale in exe” 
cution ofa decree for grrears of rent. It 
appears that the plaintiffs were mortgagees 
of the properties in respect of which the 
landlord obtained a decree for arrears of rent. 
Tle plaintiffs sued to enfdtea their securities 
and obtained decree on the 23th January 
1901 and the 8th February 1904^ Mean- 
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while the mortgagors, now appellants before 
us, defaulted to pay rent to the superior 
landlord who obtained a decree against tne 
registered tenant on the 7th December 1901. 
On tha 16th July 1903 and the Ilth April 
1904, two sums were paid by some of the 
judgment-debtors towards partial satisfaction 
of the rent-deeree but as the debt was not 
satisfied in its entirety the landlord decree- 
holder proceeded to sell the tenure on the 
21st December 1904. The plaintiffs there- 
upon deposited on the 20th January 1905 a 
sum sufficient under section 310 A of the 
Code of 1882, for the reversal of the sale. 
The sale was accordingly set aside on the 
Lith February 1905. On the 20th January 
1968, they commenced the present action for 
recovery of the money they had deposited 
together with interest and costs. 

The Courts below have concurrently de- 
creed the suit. In the present appeal, that 
decree has been assailed on the ground that 
the payment was voluntary and the plaintiffs 
are not entitled to ask for restituhion from 
the defendanis. In our opinion, there is no 
substance in this contention. The learned 
Vakil for the appellants has argued that, in- 
agmuch as the plaintiffs had obtained decrees 
on the footing of their securities, they were 
not liable to bave their interest affected by 
the sale in execation of the rent-decree, and 
that in substance they had no interest to 
protect. It has not been disputed and, in 
view of the decision of a Full Bench of this 
‘Court in the case of Paresh Nath Singha v. 
Nobo Gopal Ohattopadhaya(1), it cannot be dis- 
puted, that if the plaintiffs had not obtained 
a decree on the basis of their mortgage, they 
would have been entitled to have the sale 
set aside under section 810A. The question, 
therefore, arises whether the fact that they 
had obtained decrees, in an& way altered 
their position. 


Section 159 of the Bengal Tenancy Act 
provides that where a tenure or holding is 
sold in execution of a decree for arrears due 
in respect thereof the purchaser shall take 
subject to the interests defined in Chapter 
XIV, as protected interest”? but with power 
to annul the interests defined in that Chapter 
as “encumbrances.” Section 161 then lays 
down that the term “encumbrance” used 


with reference to temancy means any lien, 
(1) 29 C. 1. 
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sub-tenancy, easement or other right or in- 
terest created by tha tenant on his tenure 
or holding or in limitation of his own interest 
therein, and not being a protected intsrest 
It cannot bs dis- 
puted that a mortgaga created by a tenant is 
a lien on his tenure or holding and is, consa- 
quently, an encumbrance within the meaning 
of section 161. “It has been suggested, how- 
aver, that as soon as mortgagee obtains a 
decree, he caases to hava any lien on the 
tenure or holding, in other words, that his 
interest is no longer an encambrancs on the 
tenure within the meaning of section 161, 
This contention is obvioasly unfounded. Ib 
was pointed oub by this Court in the casa 
of Bibtian Bibi v. Sachi Beiba (2) that the 
security is not extingaished till the sale has 
takea place in execution of the mortgage- 
decree and the proceeds have been distribut- 
ed in satisfaction of the sum due to the morb- 
gagee. .lhis principle was applied in the 
case of Surjiram Marwari v. Barhamdso (3) 
and Bhiwani Koer v. Mathura Prasad (4) and 
is in fact supported by the decision of Lord 
Ellenborough in Drake v. Mitchell (5), that 
a judgment recovered in any form of action 
is still but a security for the original cause 
of action until it be made productive in satisfac- 
tion to the party. If we were to give effect 
to the contention of the appellant, the result 
would ba that as soon as a mortgagee ob- 
tains a decree on his sacarity, his position 
becomes worse than what it was when he 
was a mortgagee, pure and simple. It has 
not bsen disputed, as we have already ob- 
garved, that as mortgagee he would have 
encumbrance liable to ba annulled by thg 
parcnaser at the sale for arrears of rent. 
It cannob also be disputed that if he par- 
chased the property in execution of his own 
decree, his interest would be equally liable 
to be annulled by the purchaser at the sale 
in execution of the decree for arres of 
rent, although sach decree was obtained against 
But, it is suggested, 
that his. intermediate position is different; 
that is, after the decree has been obtained, 
he would have no lien at all on the proper- 
ty. We are not able, for the reasons stated, 


(2) 31 C. 863. 
(3) 2 C. L. J. 202, 
(4) T C. Lh. AH i. € 


(5) 3 East 251, 7 Re fÈ 149. a 
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to give effect to this contention as well- 

founded on principle. l 
But it has been contended that the view 

which may thus be defended on principle is 


. opposed to the decision of this Court in 


Moharanee Dosya v, Harindra’ Lal Roy (6) 
and Manindra Ohunaer Nundy v. Jawaher 
Kumari Bibi (7). These cases, however, are 
clearly distinguiskable. There the purchaser 
at the sale in execution of the mortgage- decree 
acquired the property subject to pre-existing 
rent eharges. When, therefore, after his pur- 
chase as full owner he paid the rent charge, he 
could not claim to recover that sum from the 
judgment-debtor whose interest he had pur- 
chased. This conclusion is based on the 
principle that the purchaser at the sale in 
execution of the decree of the mortgagee 
acquired the property subject to the rent 
charge, and consequently when he discharged 
that rent charge, he simply falfilled his own 
obligation. The dictum in Akhoy Kumar v. 
Bejoy Ohand (8) cannot be taken to involve 
a final decision upon the point, Oar attention 
has also been invited to the decisions in Bepzn 
Behary Sarnokar v. Kali Duss Chatterjee (9) 
and Batkunta Nath Dev v. Udoy Ohand Maiti 
(10). These were cases in which the person 
who made ihe payment to have the sale set 
aside was a person whose iuterest had not 
been affected by the sale which he sought to 
get reversed. In the first of these cases, the 
decree for rent had been obtained with res- 
pect to non-agricultural land and the pur- 


chaser of a sale in execution of such a decree ° 


does not acquire the property free from en- 
cumbrances, In the second case, the sale 
sought to be set aside was s sale under the 
Public Demands Recovery Act which passes 
to the purchaser merely the right, title and 
interest of the judgment-debtor. On the 
other hand, there are cases in the reports 
_ which undoubtédly militate against the oon- 

tention of the appellant, and amongst these 
may be mentioned Smith v. Dinonath (11); 


Jugdeo Newain Singh v. Raja Singh (12); Abdul . 


Wahid Khan v. SRaluka Bibi 


(6) 1 C. W. N. 458, 

(7) 9 e. W. N. 670. 

(8) 29 C. 813 at p. 818, 

(9) 6 C. W. N. 330. 

(10) 2 C. L. J. 311. 

(11) 12 C. 213. 

(12) 15 C. 656. mé 
(13? 21 C. 456; 21 1. A. 26. 


(13); Bindu 
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Bashini Dassi v. Harendra Lal Roy (14) and 
Upendra Ohandra Mitter v, Tara Prosanna 
Mukerjee (15). . 

The learned Vakil for the appellant has 
finally contended that the present case is 
clearly beyond the operation of the provisions 
of sections 69 and 70 of the Indian Contract 
Act. In so far as section 69 is concerned, ib 
may be conceded that it has no application, 
because it provides that a person who is 
interested in the payment of money which 
another is boünd by law to pay, and who, 
therefore, pays it, is entitled to be re imburs- 
ed by the other. It may be assumed that the 
present defendants as judgment- debtors under 
the rent-decree were not bound by law to 
make a payment under section 310A to have 
the sale of the property set aside. But, when 
we examine section 70, its terms appear to be 
comprehensive enough to cover the case. 
That section provides as follows-— Where a 
person lawfully does any thing for another 
person or delivers any thing to him, not in- 
tending to do so gratnitously, and such other 
person enjoys the benefit thersof, the latter 
is bound to make compensation to the former 
in respect thereof, or to restore the thing so 
done or delivered." It cannot be disputed 
that the payment in the present case was 
made lawfully. The money which was de- 
posited by the plaintiffs was such as they 
were entitled to deposit under section 310A of 
the Code of 1582. The deposit was made in 
the presence of the present defendants who, 
as judgment-debtors, were parties to the 
execution proceedings in the course of which 
the sale had taken place. The payment was 
further accepted by the Court. Under these 
circumstances it cannot be suggested that 
the payment was not made lawfully. But 
it has been suggested that the defendants are 
not the persons who have enjoyed the benefit 
thereof, In support of this proposition re- 
liance has been placed upon the decision of 
the Madras High Court in Yogambal Boyee v. 
Naina Pillai (16). In that case, it appears to 
have been laid down that section 70 has no 
application where the paymeat is made under 
such circumstances as to make it impossible 
for the person who "is benefited thereby to 


refuse to accept the benefit conferred upon. 
(14) 25 C, 305; 2 0. W. N. 150. 
(15) 30 C. 794. 
(16) 33 M, 15; 3 Ind, Cas. 119; 6 M. L. T. 162; 19 
M. L. J, 489. 
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him. The learned Judges pointed out that 
the section appears to have been modelled on 
the principle recognised in the cases of 
Lampletgh v. Brathwati (17) and that, inter- 
preted in the light of that decision, the 
term enjoys” ought to be construed to mean 
‘accepts and enjoys." We are not prepared 
te adopt this narrow construction of the sec- 
tion. The effect of it would be to exclude 
the operation of the section in all cases 
where statutory payments are made for the 
protection of a property by a person who, but 
for such payment, might be seriously pre- 
judiced. We may further point out that the 
interpretation which bas been suggested is 
opposed tothe decision of this Court in the 
case of Mahendra Ghoshal v. Bhuban Mardana 
(18), where a payment made under sec- 
tion 810A of the Code of 1882, was treated 
as a valid payment for the purposes of sec- 
tion 70 of the Indian Contract Act. Refer- 
ence has also been made to the case of Hur: 
Dus v. Panchkowri (19), which, however, does 
not real  militate against tho view we 
propose to take. The decisionin Yogambal 
Boyee v. Naina Pillai (16) was cited before 
Mr. Justice Coxe, but, as we read his judg- 
mont, he did not express his approval of the 
interpretation put upon section 70. On the 
other hand, he rests his judgment upon the 
perfectly intelligible ground tkat as the 
person who made the payment had, as a 


matter of fact, no interest to protect, he could - 


not claim to be re. imbursed. We are, there- 
fore, of opinion that ihe present case is 
completely covered by section 706. 

It has finally been suggested that the 
‘decree ought to have determined the separate 
liability of sach of the several defendants. 
In our opinion, there is on substance in this 
contention. This is not a suit for contribu 
tion the nature of which was fully explained 
in Matichand v. Bajrang Sahat (20). The 
plaintiffs were not bound to bear any portion of 
the burden upon the failure of the defendants 
to pay rent which under the law they were 
bound to pay to the superior landlord. The 
plaintiffs are entitled to a joint decree against 
all the defendants, 
dues by execution, if necessary, it will be 


open to the defendants to settle their liability 
(17) 1 Smith L. C. 11th Ed. 160. 
(18) 12 C. L. J. 666; 6 Inf, Cas, 810; 38 C. 1; 14 C. 
W. N. 945. 
(19) 9 Ind. Cas. 615, 
(20) S. A. No, :1878 of 21909. 


When they realise their. 


inter se; the plaintiffs are obviously interested 
iu no way in the determination of that ques- 
tion, 

The result is, that the decree of the Court 
below is affirmed, and this appeal dismissed 
with costs to the plaintiffs-respondents. 

Appeal dismissed. 


. ALLAHABAD HIGH COURT. 
. ExeonTiox Seoonp Aergan No. 296 or 1911. 
November 23, 1911. 
Present: —Sir George Knox, KT., Judge, and 
Mr. Justice Griffin. 

KUAR RADHKA RAMAN PARSHAD ano 
OTHERS — DEGCREE-HOLDERS— ÁPPELLANTS 
versus 
Musammat GULZARI KÜUAR—JupauzgsT- 


DEBTOR—HESPONDENT. 

Civil Procedure Code (dct V of 1903), s. 104 (2), 
O. XLIII, r. 1 (3), O. XXI, vr. 90, 92—Order setting 
aside sale—Second appeal. 

No second £ppeallies from an appellate order set- 
ting aside a sale under Order XXI, rule 90. But the 
High Court may entertain an appeal as a revision, if 
the case calls for further consideration. 


v xecation second appeal from the decision 
of the District Judge of Ghazipur, dated 
23rd December 1910. 

Mr. Muhammad Ishaq, for the Appellants, 

Mr. Govind Prashad, for the Respondent. 

3JUDGMENT.—A preliminary objection is 
taken to the hearing of this appeal; and the 
objection is to the effect that no appeal lies. 
Tke application before the Subordinate 
Judge of (Ghazipur was an application on 
the part of the judgment.debtor praying 
that the sale of certain property which had 
been held by the Court might be set aside. 
The Court considered the application and, 
in our opinion, dealt with it under powers 
which it believed i& had under Order XXI 
rule 90. It passed an order setting aside the 
sale and the ground on which it apt aside 
the sale was that the Courte had before it 
no decree and no certificate such as is requir- 
ed in the case of decrees sent from a foreign 
Court for execution to another Court. Order 
XLIII,rule 1 () grants an appeal from 
orders setting aside a sale. Section 104 
of the Code exacts that no appeal ghall lie 
from any order passed" in appeal in such a 
ease. This objection is fatal. We dismise 
this appeal with costs, 
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But, inasmuch as the case is one which 
ealls for further consideration, we proceed 
io take it up in revision and we direct 
that notice be sent to the opposite side. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
REGULAR Civi, APPRAL No. 554 or 1909. 
July 26, 1911. 
Present: — Mr. Justice Mookerjee and 
Mr. Justice Carnduff, ? 
MATHURA PROSAD —DEFENDANT— 
APPELLANT 
VETsus 
RUKMINI KOER —PLAINTIHP —HesPONDENT. 


Maintenance grant—Grant to two ladies and half the 
amount to son of one afler death of both ladies —Con- 
struction—Survivorship—Succession Certificate Act (VII 
of 1889), s. 4-—Grant silent as to interest —Interest 
whether may be decreed. 

K. executed an ekrarnamah, in favour of zwo ladies 
R. and P. providing that they were to receive Rs. 650 
as maintenance, and that after the death of both, one- 
half of the amount was to be continued: as main- 
tenance to the son of P. should she have a son: 

Held, upon a construction of the document, that 
the grant was to the two ladies as if they consti- 
tuted one grantee with right of survivorship inter se 
that so long as the two ladies lived they would be 
jointly entitled to Rs. 650 and upon the death of 
either, the other as survivor would be entitled to the 
whole sum of Rs. 650, and that upon the death of 


both, the allowance would be reduced, namely, Rs. 325 . 


would be continued in favour of the son of P., if 
any. 

Heid, further, that on the death of P. the sum 
which had accrued due to her would be treated as 
property in respect whereof the survivor would bo 
entitled to succeed by survivorship and not by inheri- 
. tance, and that, therefore, no succession certificate 
was necessary to be taken out by the survivor in 
order to entitle her to a decree. 

Beejraj v. Bhyropersaud, 23 0. 912, referred to. 

Held, aiso, that, although the efrarnamah does not 
provide for payment of interest upon default, it is 
open to the Court to award interest in the shape 
of damages for unlawful detention of money. 

Chajmal Das v. Brij Bhukan, 22 1. A. 199; 17 A. 
511, Qudri Koer v. Bhubaneswari, 19 O. 19; Moti iz 
Ramohari, 24 C, 609; 1C. W. N. 487, Jogeshur v. 
Ghanasham, 50, W. N. 356 and Mansab Ali v. Gulab 
Chand, 10 A. 85, relied upon. 


Appeal from the decree of the Sub-Judge 
of Darbhanga, dated June 22nd, 1909, 

Babus Mohendra Nath Roy and Joy Gopal 
Ghosha, dor the Appellant. 

Babus Umkali Mutftnjee, Jogesh Ohandra 
Dey and Chandra Sekhar Banerjee, for the 
. Respondent. 
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JUDGMENT.— This appeal is directed 
against the decree in a suit by a Hindu lady 
to enforce her right of maintenance under 
an ekrarnamah exeouted in ber favour by ber 
brother.in-law on the 27th May 1865. It 
appears that one Sobhan Lal left three sons, 
Kishen Bullabb, Gopi Bullabh and Joi Bullabh, 
Joi Bullah left a widow Rukmini Koer 
and a daughter Prasan Bibi. Gopi Ballabh 
died childless. Kishen Ballabh left a son 
Brij Bhukan. After the death of Joi Bullabh 
disputes broke out between his widow and 


his brother Kishan Bullabh, and on the 27th ^ 


May 1865, Kishen Ballabh executed an ekrar- 
namah, on the strength of which Rukmini 
Koer now seeks to enforce her right of main- 
tenance. Kishen Bullabh died many years 
ago and the suit has been brought against the 


grandsons of Brij Bhukhan by his daughter ’ 


Maharani Bibi. The Court below has held 
that the plaintiff is entitled to receive maion- 
tenance at the rate of Rs. 650 per year for 
the whole period in suit, that is, from the ba- 
ginning of Jozí 1808 to the end of Choit 1314, 
That decree has been assailed on behalf of 
the defendant in the present appeal on four 
grounds, namely, first that upon a true con- 
struction of the ehrarnamah, it ought to have 
been held that upon the death of Parson Bibi 
the right to receive maintenance completely 
lapsed, secondly that in any event, the plaint- 
iff is not entitled to claim maintenance ata 
rate higher than half the sum named in the 
ekrarnamah; thirdly, that the, plaintiff is not 
entitled to obtain a decree for the mainte- 
nance which accrued due before the death of 
Parsan Bibi, that is, maintenanea for the 
period between the 4th May 1901 and the 
24th February 1902; and, fourtily, that as the 
ekrarnamah does not provide for the payment 
of the interest on arrears of maintenance, 
no interest ought to have been allowed in in 
decree. 

In support of the first contention ia 
learned Vakil for the appellant. has invited 
our attention to the terms of the ekrarnam-th, 
The clause which is material for the purpose 
of the disposal of the present question is in 
these terms: “The Said Musammat" (that ia 
Rukmini Koer) “made a proposal to me" 
(that is the grantor Kissen Builabh) "that a 
sum of Ra. 650 be satgled on her as her maia- 
tenance allowance during her life-time and 
that of her daughter Prasan Bibi, that in 
caso any malo child be bora of the womb of 


~~ 
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Musammat Parsao, the. said son shall after 
the death of the said Musammats get half of 
the said amount, 5. e, Hs. 325 a year. 
Whereas if is incumbent on me to grant 
maintenance allowance to the said Musammats 
and to have regard for the son of Musammat 
Parson Bibi, and whereas 1 should in con- 
sideration of the claim, as arelation of the 
said Musammaton me, to make concession and 
shculd have kind and compassionate regard 
for them, I, the declarant. accepted the pro- 
posal mentioned above and I do declare that 
I wil without objection pay the said annual 
allowance to the said Musammats duriug their 
lile-time as per instalments given below, and 
that in the event of Musammat Parsan Bibi 
giving birth toa maleissue I will pay to 
him after the death of the said Musammats 
half the annual allowance, 7, e, Rs. 825." 
The learned Vakil for the appellant hag in- 
viled us to construe this clause as indicat- 
ing that the grant was in favour of the two 
ladies avd that the intention of the grantor 
was, that upon the death of either of them, 
the maintenance should completely lapse. 
lnour opinion there is no foundation for this 
contention. It is the daty of the Court, in cases 
of this description, to ascertain the true inten- 
tion of the grantor as expressed by the langu- 
age used by him. The object of the grantor in 
the case before ns. undoubtedly, was to pro- 
vide for the maintenance of both the ladies. 
He could not have intended that upon the 
death of one, the other should be left with- 
cut any provision for maintenance. It has 
not been seriously suggested that the death 
of either could render unnecessary the support 
of the other. It may also be added that if 
the contention of the appellant were to pre- 
vA, the result would be ¢hat upon the 
death of one of the ladies, the maintenance 
would be discontinued or remain in suspense 
till’ the death of the survivor, when it would 
be revived in favour of the son of Parsan 
Bibi to the extent of Rs, 325. 
be as obviously unreasonable intention to 
impute the grantor, The first contention, 
therefore, is overruled as wholly untenable. 
In support of the ‘second contention the 
learned Vakil for the appellant has argued 
that the object of the grantor was to provide 
for the maintenance 8f both the ladies, and 
that he intended that upon the death of 
either the maintenance payable to the other 
should be one-half of the original amount. 
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No doubt, when a grant is made for main- 
tenance in favour of two persons, prima facie 
it may be contended that upon the death of 
either the other would be entitled to ouly 
a proportionate amount. [Jogeswar Narain 
v. Ram Chundra (1)], But in the case before 
us there are ample indications of an inten- 
tion to the contrary. The grantor provided 
that tbe two ladies were to receive Rs. 650, 
and that after the death of both, one-half of 
that amount was to be continued as main- 
tenance to the son of Parsan Bibi, should she 
have a son born of her womb. According to 
the contention of the learned Vakil for the 
appellant, the intention of the grantor was 
substantially to make a separate grant in 
favour of each for the sum of Rs. 325, But 
no words are used in the document from 
which such ‘an inference may legitimately be 
drawn. Upon a construction of the wholedocu- 
ment, therefore, we are of opiniontbat thegrant 
was to the two ladies as if they constituted 
óne grartee with right of survivorship inter 
sé. In this view, so long as the two ladies 
lived, they would be jointly entitled to Rs. 650, 
and upon the death of either, the other as 


“survivor would be entitled to the whole sum 


of Rs. 650, and upon the death of both the 
maintenance allowance would be reduced, 
namely, Rs. 325 would be continued in favour 
of the son of Parsan Bibi, if any. The se- 
cond ground taken for the appellant cannot, 
therefore, be supported. 

In so far as the third ground is concerned, 
ib may be conceded that it seems at first 
sight plausible. The learned Vakil for tha 
appellant has argued that the amount of 
maintenance which accrued due up to the 
time of the death of Parsan Bibi constitutes 
a debt due to her from the representatives of 
the ‘grantor and that, consequently, under 
section 4 of the Succession Certificate Act, it 
is obligatory upon the plaintiff to obtain a 
succession certificate before a decree can be 
madein her favour. Weare of opinion that 
this contention is not well-founded. As we 
have already explained, the nature of the 
right to maintenance was such that each of 
the grantees was entitled to take by survivor- 
ship to the other and the nature of the right 
would be impressed upon the arrears of 
maintenance, if anys consequenily, the sum 
which had accrued due before the death of 


(1) 28 C. 670; 23 I. A. 97. 


s 
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Parsan Bibi would rightly be treated as pro- 
perty in respect whereof the survivor would 
be entitled to succeed by survivorship and 
not by inheritance. We may add that if the 
contention of the appellant were accepted the 
result would be that the amount of the debt 
would have to bespecified in the application 
under section 6 of the Succession Certificate 
Act and the process amount would also have 
to be set out in the certificate under section 8. 
But what was the precise amonnt of the 
maintenance which had accrued due in favour 
of Parsan Bibi at the time of her death, It 
cannot be suggested fora moment that it 
was the whole sum at the rate of Rs. 650, 
nor can it ba maintained that it was half of 
that sum, for that involves the erroneous 
assumption already negatived that the grant 
was to the two ladies to the extent of one. 
half share in favour of each. It is clear, 
‘therefore, that this is not a debt within the 
meaning of section 4 of the Suecession Certi- 
ficate Act. Reference may, in this connestion, 
be usefully made to the analogy furnished by 
the class of cases where it ha3 been held 
that a succession certificate is not needed 
where one member of a joint Mitakshara 
family succeeds by survivorship to a debt 
payable to another member, Besjraj v. 
Bhyropersaud (2), The third contention of 
the appellant consequently fails. 


In so far as the fourth contention is- con- 
cerned, there is plainly no substance in it. 
It is true that the etrarnamah does not pro- 
vide for payment of interest upon default 
made by the grantor or his representatives. 
But it is open to the Court to award interest 
in the shape of damages for unlawful de- 
tention of many [ORhajmal Das v. Bri) Bhukan 
(3); Gudri Kore v. Bhubneswart (4); Moti v. 
Ramohar? (5);Jageskari v. Ghanasham Dass (6); 
Mansab Ali v. Gulab Chand (7)| and we are 
of opinion that, in view of the conduct of the 
defendant, which is hardly calculated to 


create any*sympathy in his favour the decree ' 


for interest bas been justly made. 


The result is, that the decree made by the 
Subordinate Judge is affirmed and this 


(2) 23 C. 912. 

(3) 17 A. 611; 22 I. A. 199. 

(4) 19 0. 19. 

(5) 24 C. 699; 1 C. W. N. 457 
(69 5 C. W, E 356, 

17) 10 A. 85. 
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appeal dismissed with costs. We assess the 
hearing fee at’Rs. 25, 


Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First Crvin APPEAL No. 147 or 1910. 
December 4, 1911. 

Present: —Mr. Justice Karamat Husain aud 
Mr. Justice Chamier. 
MUHAMMAD HUSAIN -— PLAINTIPH — 
ÁPPEDLANT 
VETSUS 


AMIR HAIDAR—-DEFENDANT—— RESPONDENT. ` 

Agra 'lenaney Act (II of 1901), s. 198 (g)— Suit 
for arrears of rent—Set-off claimed by defendant in 
respect of a sum wrongfully collected by plaintiff — 
Proof of payment—Recetpt lost—Proof by other 
evidence. 

In a suit by a lessor against his lessee for arrears: 
of rent, the lessee is not entitled to claim a set-off 
in respect of a sum which kad been wrongfally 
collected by the lessor as rent. 

If a receipt granted in lieu of certain payments 
is lost, the party alleging the payments is not bound 
to prove the loss of the receipt, but may prove pay- 
ments by other evidence. 


First Appeal from the decision of the 
Assistant Collector first Class, Muzaffarnagar, 
dated 25th of February, 1910. 

Mr. B. E. O'Oonor (with him Dr. 
Bahudur Sapru), for the Appellant. 

Hon'ble Dr. Sunder Lal (with him Mr. 
S. A. Haider), for the Respondent. 

JUDGMENT.—This was a suit by the 
appellant for Hs. 5,757, arrears of rent and 
interest thereon, due on a lease granted by 
him to the respondent on September 13th, 
1906. The claim is in respect of the 
years 1314 and 1815 F. and the kharif 
instalment of 13167. It was a term of 
the lease that Sif the rents stated in the 
papers handed over to the respondent were 
found to be less than the actual rents 
payable by the tenants of the villages the 
amount payable to the appellant would be 
reduced accordingly. In his plaint the 
appellant admitted that the rent should be 
reduced by a sum of Rs, 55-5-6 per annum, 
At the hearing, this figure was altered to 
Rs. 88.7.8 per annum. The respondent 
claimed a further deduction of Rs. 88 8.9 on 
this account of which the Court below has 
allowed Rs. 78. 

The respondent also claimed to be entitled 
to set-off a sum of Hs. 524-10-9 which amount 
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he said had baen collected by the appellant 
on account of the rents for years preceding 
1314F. which had been assigned to the 
respondent. The Oourt below has allowed 
a set-off of Rs. 516 under this head. The 
respondent pleaded furthor that he had paid 
Rs, 3,955 in addition to the sums the receipt 
of which was admitted by the appellant. 
The Court below has allowed this plea. . 

In the result, the Court below found that 
nothing was due from the appellant and 
. accordingly dismissed the suit. There were 
other points in dispute but they have not 
been brought before us in appeal. 

The only questions raised in the arguments 
before us were, whether the respondent is 
entitled to set-off the sum of Rs. 516 against 
the appellants’ claim, and whether payment 
of the. whole or any part of the sam 
of Rs. 3,955 by the respondent has been 
proved. 

On the question of the set-off we think 
that section 193 (g) of the Tenancy Act 
is conclusive. It provides expressly that 
not set-off shall be allowed in any suit under 
the Act except a sum due to the defendant 
on an unsatisfied decres under this Act or 
under any enactment thereby repealed. On 
the question of the payments made to the 
appellant, it is necessary to refer to several 
documents before noticing the oral evidence 
adduced by the respondent, 

With his plaint, which was filed on May 
21st, 1909, the appellant presented a petitior 
in which he prayed that the respondent 
might be ordered to make an affidavit of 
documeats. It is said that he did this 
because the respondent had in November 
1908 sent the appellant an account for 1314 
and 1315 FP in which it yas stated that 


respondent had receipts for sums aggregating - 


Hs. 5,325 and a further account in March 1909, 
for the kharzf of 1316 F. also a money-order for 
Rs. 126 on March 19th, 1909, as the balance 
then dae by him. On the appellant's petition 
the Court issued notice for the 9th June. 
The respondent filed a list of his documents 
on the 2nd June but the appellant, who was 
not satisfied with that, applied again on June 
2nd, that the documents should be produced 
and the Court ordered the respondent to 
produce all his daeu:nents on the 7th. On 
tbe 5th the respondent asked for time till 
the 9th and even on the 9th did not produce 
his documents, When he did produce them 
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ultimately he said that he had lost three 
receipts for sums aggregating R3. 3,955. He 
made no attempt to prove this allegation, but 
he proved that, on May l1lth, 1909, he had 
reported to the Police that he had lost eight 
receipts for sums aggregating Hs. 1,400 and 
he produced a witness, named Ibrahim 
Hossain, who said that respondent had told 
him at the beginning of May 1909 that he 
had lost several receipts and suspected that 
his brother Khairati had carried them off. 

Ib is impossible to hold that the respond- 
ent has proved the loss of the three receipts for 
sums aggregating Rs. 3,955, but the respond- 
ent is not bound to prove the loss of the 
receipts; he is entitled to prove the payments 
by other evidence if he can. The Oourt 
below has held that the payment of several 
sams not admitted by the appellant has 
been proved by the evidence of witnesses 
produced by the respondent,. The appellant’s 
Counsel have not troubled themselves to 
challenge all the items the payment of 
which has been found to be proved by the 
Court below. ‘They have confined their 
arguments to eight items, namely :— 


(1) Rupees 1,500, said to have been paid 
on 25th June 1908. l 

(2) Rupees 1,350, said to have been paid 
on 6th April 1907. 

(3) Rupees 1,050, said to have been paid 
on 21st June 1907. 

(4) Rupees 150, said to have been paid 
on 18th August 1907. 

(5) Rupees 4,000, said to have been paid 
on 16th March 1908. 

(6) Rupees 100, said to have been paid 
on 4th May 1907. 

(7) Rupees 200, said to have been paid 
on 3rd May 1907. 

(8) Rupees 200, said to have been paid 
03 4th Decamber 1907. 


Two witnesses, Budhu Mal and Behari 
Lal, were called to prove payment ot the 
first item. Two others, Abul Hasan and 
Sajjad, were called to prove payment of the 
fifth item. The payment of the 4th, Gth, 
7th and 8th items is supported by one witness 
in each case and there appears to be no 
evidence to prove the payment of the 3rd 
item. It is easy to prodace Witnesses in 
this way, and ewf'eediugly difficult to con- 
tradict them. We do not prÜpose tq ex- 
amine the statements of the witnesses in 
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detail. There are several circumstances 
which tend to throw great suspicion on the 
alleged paymente. In the letter which the 
respondent sent io the appellant with the 
account of November 1908, it is stated that 
Rs: 5,325 were paid to the appellant for 
which receipts were obtained and all the 
eight items enumerated above are among 
those which were said to make up the sum 
of Rs, 5,825. Yet, not a single receipt bas 
been produced for these items. As already 
stated, there is evidence that the respondent 
reported to the Police that he had Jost eight 
receipts for sums aggregating Rs. 1,400, but 
the respondent had not explained what items 
are included in bat amount. Stranger still, 
ihe respondent on June 2nd, 1909, stated 
in his petition of that date that be had in 
his possession receipts signed by the appel- 
lant for the first three items in the above 
list, yet he did not produce them with his 
other documents and at trial said that they 
had been lost. No eviderce whatever has 
been given that any decuments were lost 
after June 2nd. i 

To crown all this, the respondent abstained 
from giving evidence himself. He put the 
appellant into the box but did not ask 
him a word’ about the alleged receipts nor 
did he put any question to appellant's son 
who was examined as a witness for the 
respondent. After all the evidence bad been 
taken, the respondent put ina petition in 
which he stated that he had said nothing 
about the loss of the receipts for the first 
three items in his report to the Police 
because be was assured by the witness 
Ibrahim Husain that they would be returned. 
Ibrahim Husain did not say this when under 
examination. The only answer to all this 
which bas been given by the respondent is 
that he sent foll accounts to the appellant 
in November 1908 and March 1£09 and the 
latter did not give him any reply or dispute 
the accuracy of the accounts. The appel- 
lant contends that he was under no obliga. 
tion to take any notice of the accounts 
and that, asa matter of fact, he refused to 
accept the money-order for Ra. 6-2-3 sent at 
the time of the first account on the ground 
that he would not accept payment of part 
only of what,was due to him and refused the 
money-order cent in March 09, because the 
amount due for past years had vot been paid. 
The money: order coupons have heen produced 
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bearing the endorsements made by the appel- 
lant. Itis clear that the appellant gave 
ihe respondent full notice tnat he did not 
accept the respondent’s accounts. He was 
not under any obligation todo more. In 
view of the extraordinary conduct of the 
respondent with reference to the receipts, we 
should be disinclined to accept any but the 
strongest oral evidence of the payments which 
are disputed. The oral evidence which has 
been given entirely fails to satisfy us that the 
disputed payments were made, 

For the above reasons, we hold that the 
respondent is not entitled to set-off against 
the appellant’s claim the sum of Rs. 516 or 
any other sums on account of collection made 
by the appellant for years preceding 13147. 
and that the respondent has failed to prove 
tie payment of the eight items in the list 
given above. 

As it is impossible to follow the accounts 
made up by the Court below, the case must 
go back to that Court for afresh finding as 
to what is due to the appellant. 

The Court below will make out a proper 
account after hearing the parties ànd submit 
it to this Court as soon as possible. Further : 
evidence will not be admitted. On return of 
the finding, fen days will be allowed for 
objections. 

Oase remanded. 


MADRAS HIGH COURT. 
APPEAL AGAINST Orpers Nos. 150 anp 151 
or 1910. 
October 4, 1911. 
Preseni:—Mr. Justice Abdur Rahim and 
Mr. Sustice Spencer. 
GOVINDA PILLAY —PLAINTIFF—- APPELLANT 
versus 
MEENATOHI ACHI AND OTHERS— 


RESPONDENTS. 

Civil Procedure Code (dct V of 1908), s. 60 cl. (n) 
—Right to future maintenance —- Crops on land granted 
to a widow jor anantenance— Liability for attachment — 
Will, construction of—Devise to daughter on death of 
two widows. A 

Where land is granted to a widow to be enjoyed by 
her during her life it lien of maintenance, what is 
acguired under the grant is nota right to maintenance, 
but to retain property or rathew the usufruct of that 
property. The produce of that land, as it accrues, 
becomes her property and is not exempt from attach- 
ment under the provisions of clause (n) of section 60, 
Civil Procedure Code, 1908. 
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The produce cannot be treated as standing on tho 
same footing as aright to maintenance. The crops 
FÉ the widow’s property and available to answer her 

ebts. 

What is interdicted by clause (9) is the attachment 
of à mere right to future maintenance, and not of a 
debtor’s property or any interest in property though 
such property or interest might have been granted to 
the debtor for maintenance. 

Munisami Naidu v. Ammani Ammal, 16 M. LJ. 7 
and Diwali v, Adaji Ganesh, 10 B. 342, distinguished. 

Where land is devised by a Will to two widows 
of the testator and, on their death to his daughter, 
the land given to each widow wonld on her death 
pass to the daughter. 


Appeal against the orders of the Subordi- 
nate Judge of Negapatm,in E. P. Nos. 80 
and 81 of 1910, in O. S. No. 92 of 1900. 

Messrs. K. Srinivasa Atyangar and 0, 
Krishnamachariar, for the Appellant. 

. Mr. T. R. Venketrama Sastri, for the Re» 
spondent. 

JUDGMENT.—The first question ar- 
gued is whether the crops growing on ‘one 
veli of the land which, under the terms of 
the Will, the second defendant, one of the 
two widows of the testator, is to enjoy for 
her maintenance, are liable to be attached in 
execution of the plaintifi’s decree. The Sub- 
ordinate Judge is of opinion that the crops 
in question are precluded from attachment by 
virtue of the provisions of section 60, Civil 
Procedure Code, which by clause (n), exempts 
a right to future maintenance from seizure in 
execution of a decree. Woe shall assume, for 
the purpose of this argument .that the clause 
would apply whether the right to maintenance 
is derived under the general Hindu or Mu- 
hammadan Law or underan instrument in 
the nature of deed or Will. But it seems 
to us that the Subordinate Judge is quite 
wrong in his view that whatis attached in 


this case can be said to be* a right to future: 


maintenance, It may be well that the 
second defendant is given the land to be 
enjoyed by her during life in lieu of the 
maintenance to which she would be entitled 
as $ Hindu widow, but what she acquires 
under her grant is nota right to maintenance 
but to certain property cr rather the usu- 
fruct of that property. The produce of the 
land, as it accrued, becomes at once her 
property, and the learned Vakil for the re- 
epondenis rightly contends that the second 
defendant might dispose of it in any way she 
chose. That being so, it cannot be treated as 
standing on the same footing as aright to 
maintenance. The crops are her property, 
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and, as such, must be available to answer her 
debts, What is interdicted by the Legisla- 
lure is abtachment of a mere right to future 
maintenance and not of a debtor's property or 
any interest in property though such property 
or interest might have been granted to him or 
her for maintenance, The Subordinate Judge 
relies upon a ease of Munisamz Naidu v. 
Ammani Ammal (1), which follows a decision 
of the Bombay High Court in Dzwali v. 
Apoji Gunesh (2), in support of his view. No 
doubt there are words in the judgmerts in the 
two cases which might be taken to lend &ome 
countenance to (he proposition accepted by the 
Subordinate Judge, but, 1$. seems to us; that 
both the decisions veally proceed upon the 
particular provisions of the instruments 
with which the learned Judges were con- 
cerned. 

However that may be, we have no hesita- 

tion in holding that clause (n) of section 60 
haa no application to the present case. 
. The second question relates to the proper 
construction on the paragraph of the Will in 
which the testator provides, that on the death 
of the two widows the land granted to them 
would go to his daughter. The Will is not 
very clearly worded, but, on the whole, we are 
of opinion, that the intention of the festator 
was that, on ihe death of each widow as it 
happens, the land given to her would pass to 
the daughter. The Pleader for tha appellant 
does not press his case as regards the land 
whieh originally fellto his daughter under 
the Will, as the decree, in execution of which 
application is made for attachment, is" not 
against the daughter. ` 

The result is that the Appeal No. 150 will 
be allowed with costs, and Appeal No. 151 
will be dismissed with costs. 

Appeal No. 150 allowed. 


Appeal No, 151 dismissed. 
(1) 18 M. L.J, 7. 
(2) 10 B. 342, 
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ALLAHABAD HIGH COURT. 
Letrers PATENT ÁPPEAL No. 87 or 1910. 
November 25, 1911. 

Present; —Mr, Richards, K. C., Chief Justice, 
and Mr, Justice Banerji, 

Mirza BANDEY ALI—PrAINTIFF— 
APPELLANT 
VETEUS 
GOKUL MISIR AND OTAERS— DEFENDANTA 


— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 43— 
Former suit for injunction dismissed on ground that plain. 
tiff was not in possession —Second suit for possession 
whether barred. 

Plaintiff sued defendant, seeking a permanent in. 
junction restraining "defendant from interfering 
with his possession. This suit was dismissed on 
the ground that the plaintiff was not in possession. 
The plaintiff then brought a second suit for posses- 
sion: 

Held, that the second suit for possession was 
nob barred by section 43 of the Civil Procedure 
Code, 1882. 

Darbo v. Kesho Rai, 2 A. 356, Sarsuli v. Kunj 
Behari Lal, 5 A. 345, Mohan Lal v. Bilaso, 14 A. 512, 
Jibunti Nath Khan v. Shib Nath Chukerbulty, 8 C. 
819, 10 C. L. R. 587, referred to. 


Letters Patent Appeal from a decision of 
Mr. Justice Karamat Husain, in Second Ap- 
peal No. 715 of 1909, dated 21st of May 
1909. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Surendro Nath Sen, for the Respond- 
ents. 

JUDGMENT.—This appeal arises ont 
of a suit in which the plaintiff claimed joint 
possession of a certain share in a grove, The 
defence was that the suit was barred by sec- 
tion 43 of Act XIV of 1882 having regard to 
previous litigation between the — parties. 
The previous litigation consisted of a suit in 
which the plaintiff sued the defendants for a 
permanent injunction restraining them from 
interfering with his possession and appro- 
priating the fruits of the grove. There was 
also a claim for damages. This last mention- 
ed suit was dismissed.on the ground that the 

plaintiff was not in, possession and that 
neither injunction nor damage could, there. 
fore, be claimed. The Court of first instance 
dismissed the present suit. The Court of 
first appeal reversed the order of Court of 
first instance and held that thu snit was not 
barred by segtion 43. The learned Judge 
of this Court, in a very egre] and elaborate 
judgment, tevêrsed the Court of frst appeal 
and restored the decree of the Court of first 
instance. The plaintiff comes now in appeal 
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under the Letters ,Paient. Section 43 of 
Ast XIV of 1882, is as follows: — Every suit 
shall include the whole of the claim which the 
plaintiff is entitled to make in respect of the 
cause of action but a plaintiff may relinquish 
avy portion of his claim in order to bring the 
suit within jurisdicticn of any Court. If a 


. plaintiff omit to sue in respect of, or inten- 


tionally relinquish, any portion of his claim, 
he shall not afterwards suein respac$ of the 
portion so omitted or relinquished.” If we 
had to decide the question in the absence of 
authority, we might have some difficalty in 
disseuting from the view taken by our learned 
brother. We think, however, that the 
authorities show that fora long time it has 
baen accepted in thig Court and in other High 
Courts that tha dismissal of suits of this 
nature on the ground that the plaintiff is not 
in or has not proved that he is in possession, 
is no bar to a subsequent suit for possession. 
As early as the year 1879, a Full Bench of 
this Court in the ease of Darbo v. Kesho Rat 
(1) decided that the dismissal of a suit for 
declaration of title onthe ground that the 
plaintiff was not in possession was no bar to 
a subsequent suit for possession, It is true 
that the dezision in that case was under sec- 
tion 7 of Act VIII of 1859, and it is also true 
that the judgment in that case isa very 
short one. The same question arose ia 
Sarsuéi v. Kuni Behari Dil (9). In that oase 
the majority of a Court, consisting of Mr. 
Justice Straight, Mr. Justice Oldfield, Mr. 
Justice Brodhurss, and Mr. Justice Tyrall, de- 
cided the same way, namely, that the suit was 
not barred, 

That also was a decision under section 7 of 
Act VIII of 1559 In this casa Sir Robert 
Stewart, C, J, Who was a party to the 
decision in Darbo v. Kesko Rad (1) dissented. 
Again, in the case of Mohan Lal v. Bilaso (3) 
a Bench of this Court composing of Edge, C.J., 
and Blair, J., decided that the dismissal of a 
suit for a declaration of title on the ground 
that the plaintiff was nob in possession was no 
bar to a subsequent suit for possession. The 
learned Judges followed Jaunti Nath Khan v. 
Shib Nuth Ohukerbuity (4). The decision 
of this Court in Durbo v. Kesho Rat (1) does 
not appear to have been cited to the Court in 

(1) 2 A. 336. 

(2) 5 A. 345. 


(3) 14 A, 512. 
(4) 8 C. 819; 10 C. L, R. 537. 
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that ease, "These cases-clearly show that it 
has been the established practice of this 
Court not to dismiss a suit for possession 
merely on the ground thata previous suit 
had been brought for a declaration of titlo 
and dismiased on the ground of the plaintiff 
not being in possession. In the present case, 
the previous suit was a suit for an injunction, 
andit was dismissed on the ground that the 
plaintiff was not in possession. In our 
opinion, no distinction in principle can be 
drawn between the dismissal of a suit for 
a declaration of title on the groand thatthe 
plaintiff was not in possession and the dis- 
missal of a suit for an injunction on the same 
grounds. Following the rulings and estab- 
lished practice of this Court, we think that 
the appeal ought to be allowed. We accord- 
ingly allow the appeal, set aside the decree 
of this Court, and restore the decree of the 
lower Appellate Court with costs in this 
Court. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Civit, Appeau No. 180 or 1910, 
November 15, 1911. 
Present:— Mr. Richarde, K. O., Chief Justice, 
and Mr. Justice Banerji. 

Nawab NURULLAH KHAN-—Praixri?r 
APPELLAD't 
VETSUE 
Musammat HAY ATUNNISSA ANDOTHER3 


—DkirENDANTS— RESPONDENTS. 
Jagir— Grant—Succession—" Aulad wa ahfad", mean- 


ing of. 

A grant was madein favoumof one K. for life and 
after him to his 'aulad wa ahfíad, that is, to his 
issues and descendants: 

Held, that the grant was not limited to the grantee's 
male descendants only. 


First appeal from the decision of the Sub- 
ordinate Judge of Gorakhpur, dated the 
15th of February 1910. 

The Hon'ble Dr. Sunder Lal (with him Mr. 
Iswar Saran), for the Appellant. 

Mr. Abdul Raoof (with him Mr. Ghulam 
Mu;taba), for the Respondents. 

JUDGMENT. -The suit which has given 
rise to this appeal was brought by the plain- 


tiff-appellant for possession of certain im- _ 


moveable property. This property forms part 
of a jagir granted in the year 1819 by the 
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British Government to a Pindari Chief of the 
name of Karim Khan. He died about the year 
1827 leaving two sons, Shamsher Bahadur 
Khan and Shahamut Khan. After his death 


“the jagir was divided between these sons, the 


former getting a 7-annas share and the latter 
of 9.annas share. The plaintiff Nurullah 
Khan is the son of Shamsher Bahadur Khan 
and in the suit out of which this appeal hag 
arisen he claims certain property which is 
now in the possession of the descendants of 
Mariambai, one of the daughters of Sham- 
sher Bahadur Khan by a wife who was not 
the mother of Nurullah Khan. The plain- 
tiff'a contention is that, under the terms of 
the grant, and also in accordance with a 
family custom, the property which originally 
belonged to Karim Khan was to go to his 
male descendants and not to his female 
descendants such as the defendants to 
this suit, The grant, which is dated the 
13th of August, 1819 is in favour of Karim 
Khan for life and after him to his 
'autad wa ahfad, that is, to his issue and de- 
scendants, ‘There is nothing in the grant it. 
self to limit itio his male descendants. Sub- 
sequently, disputes arcse in regard to the 
jagir granted to Karim Khan, and in one of 
the letters to which reference has been made 
on behalf of the appellant, namely a letter 
from the Officiating Secretary to the Sudder 
Board of Revenue, North-Western Provinces, 
to Secretary to the Government, North-West- 
ern Provinces, dated the 12th of May 1846, it 
was distinctly stated that the property was 
given tothe Pindari Chief Karim Khan 
rent-free for his life and to his heirs 
ona quit-rent of Rs. 6,000 per annum. 
In the year 1862 there was litigation between 
the plaintifi’s mother and one of the widows 
of Shamsher Bahadur Khan. To this suit 
the two daughters of Shamsher Bahadur 
Khan, by that widow were made defendants, 
That case was referred to arbitration and an 
award was made whith contains this pro- 
visions:— After the death of the Musammat 
the jagir, «state, will continue to appertain 
to the family of Nawab Shamsher Bahadur 
Khan alone.” in accordance with this award, 
two of the daughters of Shamsher Bahadar 
Khan subsequ utly obtained a decree for their 
share. The esent plaintif on attaining 
majority brought a suit to have the “award 
set aside and to haveit declared that he 
alone was entitled to the property in question, 
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That seit was dismissed by the High Court 
on the 17th of March 1673 on the ground 
that under the grant made in 1819 the jagir 
was not limited only to the male descendants 
of Karim Khan and that no family custom 
had been established which 
female descendants from inheritance. In the 
deoree in that case it was provided that the 
status created by the award to which we have 
*eferred above should not be disturbed. tt 
ig contended on behalf of the plaintiff that 
under the award he alone is entitled to the 
estate upon the death of Mariambai. We are 
unable to accept this contention as the word 
therein used is '"fam!]y," and not male de- 
acendants of Shamsher Bahadur. The de- 
fendants are certainly membars of the family 
of Shamsher Bahadur, being his grand- 
daughters. The award, therefore, does not 
hold the plaintiff's claim. As we have already 
stated, and as was held by the Court in 1873, 
the grant itself does not limit the right of 
succession to the male descendants of 
Karim Khan, and the evidence which in the 
present caseisthe sameas that adduced 
inthe former suit decided by this Court 
manifestly does-not establish a family custom 
excluding females. The decision of the Court 
below is, in our judgment, correct and this 
appeal must fail. We accordingly dismiss ib 
with costs including fees on the higher scale, 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Finsr Civin Appeat No. 44 cr 1910. 
November 23, 1911. 
Present: —Mr. Justice Banerji and 
Mr. Justice Tudball. 
BIHARI LAL AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 


DURGA DAS AND oTHERs—PGalINtTiFF3— 


RESPONDENTS. 

Usufructuary mortgage — Liability of mortgagor and 
mortgagee— Part of mortgaged property taken out of 
mortgagee’s possession --Mortgagee remaining in pos- 
session of the rest fora long time, effect of — Interest 
—Redemption. l 

A. executed an usufructuary mortgage in favour 
of B. in 1880. At the time of the mortgage a suit 
was ponding in r%spect of a prior qmortgage of 1874, 
by virtue of which a portion of thé" mortgage pro- 
porty passed out of B.’s hand in 1886. B. remained 
in possession of the remaining property for over 24 
years without taking any stepsin respect of the 
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portion which had gone out of his possession under 
the prior mortgage. In 1910 the mortgagor brought 
a suit for redemption: 

Held, (1) that under the ciccumstances, mortgagee 
was not entitted to claim the loss of interest which 
he had sastained owing to a part of the mortgaged 
property having gone out of his possession in 1886 
under the prior mortgage; 

Partab Bahadur Singh v. Gajadhar Bakhsh Singh, 
24 A. 521; 29 I. A. 148; Khuda Bakhsh v. Alimunnissa, 
27 A. 813, referred to. 

(2) that the mortgagor was nob entitled to claim a- 
proportionate reduction of the principal money, be- 
cause the mortgagee was not in a position to deliver 
to him the entire mortgaged property at the time of 
redemption. 

First appeal from the decision of the 
Officiating Additional Judge of Aligarh, 
dated the 20th November, 1902. 

The Hon'ble Dr. Sunder Lal, (with him Dr. 
S. O. Baneriz), for the Appellants. 

Mr. G. L, Agarwala, for the Respondents. 

JODGMENT.—This appeal arises out 
of a suit for the redemption of a usufruetaary 
mortgage made on the 12th of November 
1880, by three: persons, namely, Mukh Ram 
Singh, Kanhai Singh and Durjan Singh, in 
favour of Ram Dayal, Behari -Lal and 
Kishori Lal, the predecessor-in-title of the de- 
fendants-appellants. The property comprised 
in the mortgage was a 10-bisw2s, 13;- 
biswansis, share in the village of Mukim- 
pur. In this property the share of Mukh 
Ram was 8 biswas and the remainder belong. 
ed to the other two mortgagors. The amount 
secyred by the mortgage was Ra. 8,500 and 
the term oftbe morigage was ten years. 
The plaintiffs are the assignees of the 
interests cf some of tre mortgagors. It is 
common ground that in execution of a decree 
obtained upon a prior mortgage of 1874 the 
shares of Kanhai Singh and Durjan Singh, 
namely, 2 biswas 13% biswansis was sold by 
auction and passed out of the possession of the 
mortgagees in 1686. The mortgage-deed in suit 
provides that the rate of interest was 12 annas 
ner cent. per mensem, t.e., Rs. 9 per cent. per 
annum, that theusufruct was tobe taken in lieu 
of interest, and that the mortgagees were not to 
claim interest on the mortgage-mobey, nor 
were the mortgagors to,claim profits of 
ihe mortgaged property so long as the mort- 
gage subsisted. A partition took place about 
the year 1890 and under that partition the 
properiy remaining in the possession of the 
mortgagees was formed into an eight-biswa 
mahal. The plaintiffs claimed possession of 
the whole of tue mortgaged property and 
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made parties tothe suit the persons who 
had purchased the 2 biswas 134 béswansis 
share mentioned above in execution of the 
decree passed on the earlier mortgage of 
1874. They offered to pay to the defendants 
Rs. 8,500 the principal amount, of the mort- 
gage. The defendants contended that in 
addition to that amount they were entitled 
to be recouped theloss of interest sustained 
by them by reason of the 2 biswas, 134 biswan- 
sis share having passed out of their possession, 
They further contended thatas the revenue 
of the mortgaged property had been enhanced 
after the mortgage they were entitled under 
the terms of the mortgage tothe difference 
between the revenue which existed on the 
date of the mortgage and the enhanced 
revenue which they subsequently had 
to pay. They also claimed the costs 
of the construction of certain indigo vats 
and the costs of partition proceedings. The 
fourth item which they claimed was arrears 
of rent due by tenants up to time when the 
plaintiffs sought to redeem the mortgage 
and this item they said they were entitled to, 
under the terms of the mortgage-deed. The 
‘Oourt below has made a decree in the plaintiff's 
favour for possession of the8 biswas share 
which remained with the mortgagees after 
the sale of the remainder of the mortgaged 
property. It has awarded to the defendants 


tbe costs of building two vats and arrears of. 


rent for one year only and it has disallowed the 
other items claimed by the mortgagees-d'efan- 
dants. This appeal has been preferred by 
the defendants.mortgagees, and the plain- 
.Viffs have put forward objections under Order 
XLI, rule 22 of the Code of Civil Procedure. 
We will deal, first of all, with the appeal 
of the defendants. The first item which 
they claim in the appeal is the item of loss 
of interest to which we have referred above, 
As to this, the contention on their behalf is 
that the amount of the usufruct of the 
whole of the mortgaged property was 
equivalent to interest at the rate of 9 per 
cent. per annum as mentioned in the mort. 
gage-deed; that they have not received and 
enjoyed the usüfruct of the whole of the 
mortgaged property by reason of a part of 
it having passed out of their possession in 
satisfaction of the earlier mortgage of 1874, 
that they have thus received a smaller amount 
of agufruet than that which they would have 
obtained had thoy beeu in possession of tho 
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whole of the mortgaged property, and that 
the difference should be made good to 
them by the plaintiffs who now represent 
the mortgagors. Itappears that a suit on 
the earlier mortgage of 1874 was pending 
at the time when the mortgage in favour 
of the ancestors of the defendants was 
executed. Itis, therefore, clear that they 
took their mortgage, with full knowledge to 
fie prior mortgage and subject to the 


-result of the litigation then pending. They 


were thus taking a mortgage of property in 
regard to which there was considerable risk 
of its passing out of their possession and of 
which they were iufgct deprived in the 
year 1826. They have remained content 
with the usufract of the remainder of the 
property for so a long period as 24 years. It 
is, therefore, reasonable to assume that when 
they took the mortgage it was understood 
that tha interest on the money advanced 
by them would be the usufruct of so much of 
the mcrigaged property as would remain in 
their possession. Had this not been so, the 
mortgage.deed would have contained a clear 
and specific provision for the payment of loss 
in interest. That such was the intention of 
the parties appears from the fact that when 
the appellants were deprived of 2 biswas, 
13% b?swansis they acquiesced ia the loss of 
that portion of their security and were 
content to enjoy the asufrect of the rə- 
mainder of the property in lieu of the interest 
payable to them. They are, therefore, not 
entitled to claim the difference of interest 
after the lapse of such along period. Thig 
case is very similar to the ease of Partab 
Bahadur Singh v. Gajadar Bakhsh Singh (1) 
and the case of Khuda Bakhsh v. Alim.un- 
nissa (2). The principle of those rulings, 
in ouropinion, fully applies to the present 
case. Tne Court below was, therefore, right 
iu not allowing this part of the appellants’ 
elaim. 

The next item claimed Ey them in this 
appeal is the amount of enhanced revenue. 
The provision in ths mortgage deed relat- 
ing to revenue is as follows: “If at a 
future Settlement, the Government revenue 
or cesses due to Government be assessed at 
a higher rate and profits be thereby 
reduced, > as pay the d@mount enhancad 
along with tfe mortgage-momey at the tima 


(1) 24 A. 521; 29 T. A, 48, 
(2) 27 A.319. 
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of redeeming the mortgage. Prom this 
clanse itis manifest that the mortgagors 
would be liable atthe time of redemption 
to pay the enhanced revenue only if by 
reason of such enhancement the profits 
arising from the property were diminished. 
It was, therefore, for the defendants to 
prove that there was reduction in the 
profits. The Court below was of opinion 
that they had failed to adduce sufficient 
evidence to establish a reduction of profits. 
. We think that in this respect also the 
Court below is right. No doubt, the rent- 
roll kept up by the Patwari shows that a 
smaller amount of rent is realized from the 
property. But at the timeof Settlement the 
Settlement Officer found that the rent-roll 
was incorrect, and althongh it showed 
Rs. 1,165 as the income arising from the whole 
village in 1288 Fash, it was in reality 
something like Rs, 1,815. The learned 
Additional Judge has given other reasons 
for the conclusion that the rent-roll 
is incorrect and that the accounts produced 
by the defendants cannot be relied on. Had 
the income arising from the village been 
so low as appears from the rent-roll and 
the accounts, it is highly improbable that 
the appellants would have continued in 
possession aud would not have, shortly 
after the enhancement of revenue, sought 
to recover the money due to them. We 
think that the appellants have failed to 
establish their allegation that there was a 
reduction in profits and they have certainly 
failed to satisfy us that the decision of the 
Court below on this point is erroneous. l 

The next item claimed by the appellants 
is the item of arrears of rent. The mort- 
gage deed provides, that at the time of 
redemption the mortgagors should pay 
arrears of rent due by the tenants in the 
village. The Court below has allowed 
arrears of rent for one year only. In 
this respect wee think the learned Judge 
has committed an errér: under the terms 
of the mortgage the mortgagees would be 
entitled at the time of redemption not only 
to arrears for the year preceding the date 


_of rédemption but to sach arrears as could, 


at that time be lawfully recovered from 
tenants, The objecs apparently was that 
at the time of, redemption Stich  arreara 
should He paid by the mortgagorsa and that 
they should after redemption recoup them- 
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selves by realizing the amount so paid 
from the tenants from*whom it was due, The 
appellants are, therefore, entitled to arrears for 
three years. As to the amount of such arrears 
we have before us the evidence of the defendant 
Jugal Kishore who after referring to his 
account-books stated that the total amount 
due by tenants for the years 1314, 18315 and 
1316 Fasi was Rs. 1,338-3-1, out of this 
sum the Court below has awarded to the 
defendants Rs. 863.11 1 namely the arrears 
for L316 Fasli. In this respact it has 
accepted the correctness of the accounts of 
the defendants. There is nothing to show 
that the statement of Jugal Kishore, 
corroborated as it is by the entries in his 
accouut-books,is incorrect. Therefore, in our 
opinion, the defeadants-appellants are entitled 
to a further sam of Rs. 474.8.0, namely the 
difference batween the sum of Rs. 1,338.3-1 
and Rs. 863 11-1 mentioned above. To 
the extent of this additional sum of 
Rs. 474-3 the appellants’ appeal must sucsead. 
The appellants also claim interest for the 
period of the pendeucy of the suit. This 
certainly cannot be allowed to them, as 
they were in possession before the decree 


was passed. These are. the only items 
which have b3en claimed in this appeal 
in the argument before us. As to the 


objections preferrad on: behalf of the ra- 
spondents, the first item is the item of 
Rs. 1,972.12 6 which the Court below has 
allowed to the defendants on account of 
the construction of indigo vats. It is 
admitted that these vats have been built on & 
pieco of land 3 bighas, 2 béswasin extent, of 
which a perpetual lease was granted to the 
mortgagees. Tonis piece of land was 
excluded from the mortgage, as is manifest 
from the gabuliat executed by Shib Singh 
and others to whom a lease of the mortgaged 
property was granted on the date of the 
mortgage. Aa this pieca of land is not a 
part of the mortgaged property, and as 
the mortgagees are in possession of if, not 
in their capacity of mortgagees but as 
lessees under a perpsbual lease, they are 
not entitled under the ternis of the morb- 
gage to the costs iucarred by them in 
constrasting indigo vats on this land. No 
doabt, under the terms of, the mortgage 
they would have been entitled to tha costs 
of baildiag vats upon land which formed 
part of the mortgaged property. Bat the 
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land on which the vats in question were 
built not being included. in the mortgage 
the mortgagee’s claim in respect of the 
costs of building these vats ought not to 
have been allowed. The decision of the Court 
below on this point must be set aside. 

It is further contended on behalf of the 
plaintiffs-respondents that as they have 
not been awarded possession of the whole 
of the mortgaged property, there should 
be a proportionate reduction in the amourt 
of the mortgage money. .This con- 
tention is wholly without force, The 
mortgagees were entitled to recover the 
whole of the mortgage-money from every 
part of the mortgaged property which was 
security for their mortgage. If, by reason 
ofthe existence of a prior mortgage, which 
the mortgagors did not discharge a part of 
the mortgaged property has passed out of 
the hands of the mortgagees for no fault 
of their own and if, in consequence of 
their own default, the mortgagors are not 
entitled to get back that part of the pro- 
perty, they cannot claim redustion of any 
part of the mortgage-money which they have 
appropriated, and for which the remainder 
uf the mortgaged property is, undoubtedly, 
mortgagee's security. This objection of the 
respondent must fail. The result is that 
the defendants. appellants are entitled toa sum 
of Rs, 474-8-0 on account of arrears of rent 
aud out of the amount allowed to them must be 
deducted the sum of Rs. 1,372.12.6 awarded 
to them for the costs of building vats. If 
the former amount be set off against the 
laiter there will be a sum of Hs. 898.4.6 
by which the amount declared to be due 
to the defendants-mortgagees by the Court 
below must be reduced. In substance, there- 
fore, the appeal fails. Its accordingly dis- 
missed with costs includirg in this Court 
fees on the higher scale. 

The, objections of the plaintiffs-respond- 
ents are to this extent allowed that the 
amount decreed to the defendants mort- 
gagees is reduced by Rs. 898 4.6, Having 
regard to the circumstances of the case, we 
make no order ae to the costs of the 
objections put forward on behalf of the 
respondents. 

We extend the tims for payment of the 
mortgage-mouey for six months from this 
date. For the period antecedent to the 
date »n which the plaintiffs will get actual 
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possession, the profits of the property in the 

possession of the defendants will be regard- 

ed as equivalent to the interest due to them. 
Appeal dismissed. 





MADRAS HIGH COURT, 
Sgconp Civit, Appear No. 1032 or 1910. 
November 28, 1911. 

Present: —Mr. Justice Sundara Áiyar and 
Mr. Justice Spencer. 
CHIDRIE KRISTAPPA-—APPELLANT 


VETEUS 
SIDDAMSETTI YAMANAPPA— 
4 RESPONDENT, 


Provincial Small Cause Courts Act (IX of 1887), Sch. 
II, Art, 31— Suit for a sum due on account — Omission 
of prayer as to defendants accountability to plaintif 
— Suit of small cause natwre—Second appeal, 

Where the claim in a Court of first instance was 
for recovery of Rs. 500 due as per dealings between 
plaintiff and one M. and there was no prayer that any 
of ihe defendants snouid be made accountable to the 
plaintiff: 

Held, that the suit was of a small cause nature and 
that no second appeal lay from the decree passed 
therein. 

Article 31 of Schedule II of the Provincial Small 
Cause Courts Act applies to cases where the relation- 
ship of the parties is such that one of them is bound 
to render accounts to the other. 
` Konduru Ranga Reddi v. Subowah Ketty, 28 M. 394, 
referred to. 


Second appeal against the decree of the 
Subordinate Judge of Bellary, in Appeal Suit 
No. 14 of 1908, presented against the decree 
of the District Munsif of Hcspet, in O. S. 
No. 88 of 1807. 

Mr. R. Kuppusawmy Atyar, for the appel- 
lant. 


Mr. K. Y. N. Adiga, for the Respondent. 


~ JUDGMENT. —À preliminary objection is 
taken that no second appeal lies in this case, 
as the suit is of a small cause nature and the 
amount sought to be recovered in the Court 
of first instance was less than Rs. 500. This 
objection must be upheld. The appellant 
contends that the suit might be treated as 
one for an account. But we find that it can- 
not beon a .reference to the plaint. The 
plaint states that Mukamma had money deal- 
ings with the plaintiff for the benefit, ex- 
penses and trade of the family. These are 
to be found in the aecount-baoks properly 
maintained by We plaintiff and the prayer is 
that a decree be passed for the amount? due. 
The plaintiff does nob ask that any of ihe 
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defendants should be made to account to the 
plaintiff. The suibis nof, therefore, one 
for an account. Article 31 of tha second 
Schedule of the Provincial Small Cause 
Courts Act applies to cases where the 
relationship of the parties is such that 
one of them is bound to render accounts to the 
other. This is substantially what is laid 
down in Konduru Ranga Reddi v. Subbiah 
Setty (1), Mr. Kuppuswamy  Aiyar, the 
learned Vakil for the appellants, argues 
that the defendants, had meddled with 
the estate of the deceased Mukamma, 
and that, therefore, they were bound to 
account tothe plaintiff for the properties 
taken possession of by them. Bat there 
is no allegation in the plaint that the 
defendants bad put themselves in such a posi- 
tion that they were bound to account to the 
plaintiff for the estate of Mukamma. There 
is no allegation that they became administra- 
tors de son tori so as to become liable to ac- 
count and, as already stated, there is no pray- 
er for an account. 

The second appeal is dismissed with costs. 

Appeal dismissed. 
(1) 28 M, 394. 





MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 24 
or 1911. . 
November 29, 1911. 
Present; — Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
PARRY and Co., bY THEIR AGENT 
C. H. OARDOZO — APPELLANT 
versus 


VADIVELU PILLAY-— RESPONDENT. 

Hixecution — Ápplication for execution —Order directing 
attachment of immoveables and dismissing petition 
otherwise—Subsequent application after lapse of three 
yeare— Limitation. | | 

Appellant decree-holder applied in 1900, in exo- 
cution for attachment and sale of the judgment- 
debtor’s property. The order passed on the appli- 
cation was, “immoveablés attached; strike off peti- 
tion, but the attachment will continue.” Ona sub- 
sequent date be applied for sale of the attached pro- 
perty, but the application was dismissed for non- 
payment of batta in 1901. In 1909, the present 
application for execution was made: | 

Held, that the application was nob in continuance 
of the proceedings of 1900 and was barred. 

Cholawadi Koliah v. Polori Alanglamah, 31 M. 71; 3 M. 
L. T. 328; 18 M.eL, J. 46; Madhabihoni Dasi v, Pamila 
Lambert, 37 C. 796; 6 Ind. Cas. 537 and Kamaruddin 
Ahmed v. Juwahir Lal, 27 A. 951; 1 C, L. J. 881; 15 M. 
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L, J. 258; 9 C. W. N. 601; 2 A. L. J. 897; 7 Bom. L. R. 
433, distinguished. 


Appeal against tha order ofthe District 
Court of South Arcot, dated 18th September 
1910, in Appeal Suit No. 37 of 1910, present- 
ed against the order of the District Munaif of 
Villupuram, dated 22nd Ostober 1909, in E 
P. No.3 (E. P. R. No, 1421 of 1909) in O. 
S. No 628 of 1900. 

Mr. T. R. Vencatrama Sastri, for the Appel. 
lanta. 

Mr. V. Mastlamony Pillat, for the Respond- 
ent. . 

JUDGMENT.—We think the view of the 
lower Courts is right on the question of limi- 
talion. In 1900, the decree-holder made au 
application in which he asked for attachment 
and sale of the judgment-debtor’s property. 
The order passed on the application was im- 
moveables attached. Strike off petition, but 
the attachment will continue.” Then, on a 
subsequent application made for sale of the 
property attached notice was issued, but the 
bilita not being paid, the second application 
was struck off in 1901. The present applica- 
tion is made in 1909. The argument on be- 
half of the appellantis that the application of 
1900 is atill pending. But we cannot accept 
that contention. What was apparently in- 
tended was thatthe prayer for attachment 
should be granted and, in other respects, 
the application should bo refused. If that 
be the correct meaning of the order in 
question, as we think it is, there is no 
force in the contention that the presant 
application is in continuance of the pro- 
ceedings of 1900, because, in fact, those pro- 
ceedings had come toan end. In this view 
of the facts, the rulings reported in Üholawadz 
Kotíah v. Polori Alamelamah (1); Madhab- 
mont Dust v. Pamila Lambert (2) and Kamar- 
uddin Ahmed v. fawahir Lal (8) have no 
application. 

The appeal is dismissed with costs. 

Appeal dismiesed. 

(1) 31 M. 71; 3 M, L, T. 328: 18 M. L. J. 46, 

(2) 37 C. 796; 6 Ind. Cas. 537. 


(3) 27 A. 884; 1 C. L. J. 881; 7 Bom. L. B. 433; 18 
M. L, J. 258; 9 C. W. N. 601; 2 A. L. J. 397. 
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CALCUTTA HIGH COURT. 
MISCELLANROUS CIVIL APeEAL No. 329 
or 1909. 

June 8, 1911. - , 
Present: —-Mr. Justice Mookerjee and 
Mr. Justice Curndnff, 
MANINDRA NATH MANDAL AND 
ANOTHER— DEFENDANTS—- APPELLANTS, 
versus 


MOHANUNDA ROY AND OTHERS— 
PLAINTI¥FS-—— RESPONDENTS 


Arbitration — Award —Insertion of name as arbitrator 
without knowledge of one.party—-Submission to proceed- 
ings by that party — Whether party can object subse- 
quently -Arbitrator not deciding certain matter— 
Matter ought to have been brought to arbitrator's notice 
—Blanks and omissions in award —Rules for calculation 
given without giving result—Arbitrator—Judicial acts 
to be jointly done--Ministerial act Reception of 
written statement—One arbitrator receiving written 
statement, whether irregular -Arbitrator refusing to 
take evidence Evidence ought to be distinctly tendered 
— ward, not signed at same time and place, whether 
void — Umpire— Appointment of umpire when difference 
of opinion among arbitrators —No provision as to umpire 
— Whether award bad—Death of party, effect of. 

The defendants became aware that the name of one 
K. bad been fraudulently entered in an instrument 
of submission to arbitration, without their knowledge 
but, they made no protest and accepted the position 
that he was a validly appointed arbitrator: 


Held, that, they were not entitled to repudiate 
the position they deliberately tookup before the 
arbitrators. 

Sheo Nath v. Ramnath, 10 M. I. A. 419 at p. 426; 
5 W. R. (P. C.) 21; 1 Ind. Jur. (N s.) 161, relied upon. 

The award ofan arbitrator which determines all 
questions brought before his notice cannot be object- 
ed to, notwithstanding there are other matters within 
the scope of the submission to which his attention 
has not been drawn. In order to invalidate an 
award because a particular question was not decided, 
it must be established that the point was specifically 
stated and brought to the notice of the arbitrator. 

Rees v. Waters, (1847) 16 M. aud W, 2883; 4 D. & 
L, 567, relied upon. 


Where an arbitrator states rules "or calculating the 
amount of money to be paid, withont giving the 
result of such oaiculation, the award is sufficiently 
certain, on the principle that that is sufficiently cer- 
tain which can be made certain. 


Beale v. Beale, (1635) Cro. Car 383, and Strong v. 
Strong, (1872 9 Cushing 560, relied upon. 

An award, therefore, which purports to divide pro- 
perty between two persons by prescribing a rule of 
division, may wellbe final though the property in 
question be not actually divided. 


Judicial acts, in order that they may be valid 
must be jointly performed by all the arbitrators. 


Sreenath v. Raj Chundes, 8 W. R. 171, Khelut Chun- 
der v, Tara Chand, 6 W. R. 209, Nandram v. Fakir 
Chand, 7 A, 628, Thammiraju v, Bapiraju, 12 M, 113 
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and Harvey v. Shelton, 7 Beav. 466 at p. 462; 13 L. J. 
Ch. 466, relied upon. 

The mere reception of a  writton statement by 
one of the arbitrators is not a judicial act. 

Barvey v. Shelton, 7 Beav. 456 at p. 462; 18 L. J. Ch. 
466, distinguished and explained. 


The reception by one arbitrator of ihe written 
statement of the defendants in the absence of his 
colleague and the plaintiffs is not a grave irregularity 
on his part which of itself would invalidate the entire 
proceedings. 

In order to make out a case entitling a party to im- 
peach an awardon the ground thatthe arbitrators 
improperly refused to take the evidence of an import- 
ant witness, the witness must be distinctly tendered 
to the arbitrators. 


Craven v. Craven, 7 Taunt 644: 1 Moor. 408; 18 R. 
R. 628 and Grazebrook v. Davis, 6 B. & O. 58441. J. 
(0. s.) K. B. 321; 8 D. & R. 295, rBlied upon. 

An award is not void even if it is not signed by the 
arbitrators at the same time and place. 

Wade v. Dowling, 4 El. & Bl. 44; 2 U. L. R. 1642; 23 
L. J. Q. B. 802; 18 Jur. 728;2 W. R. 667, not fol 
lowed, 


7 Bhobósundari v, Wakhan Lal, 8 B. L. R, 128 and 
Muthukutti Nayakan v. Acha Nayakan, 18 M. 22, 
relied upon. 

Jai Mangal Singh In re, 11 W. R. 433; 8 B. L, R. A. 
O. 82; Joy Mangal Singh v. Mohan Ram Marwari, 12 
W. R. 397; 8 B. L. R. 319n. and Benode Lal Pakrashi 
v. Pran Ohanda Pakrashi, 11 Ind, Cas. 898; 14 C. L. J. 
143, referred to. 

A submission to arbitration is nob bad, because 
it omits to provide for the appointment of an umpire 
in the event of a difference of opinion between the 
arbitrators. 


Gour Chunder v. Sodoy Chunder, 17 W. R, 30, relied 
upon. . 

Futteh Singh v. Gango, 4 W. R.4 and Haradhan 
v. Radhanath, 10 W. B. 898; 2 B, L. R. (s. N.) 14, ex- 
plained. 

If the intention of the parties to an arbitration is 
to bind themselves and their representatives-in-interest 


.by the decision of the arbitrators, the reference 


does-not stand revoked merely by the death of one of 
the parties. 

Ranji Ram v. Salig Ram, 11 Ind. Cas. 481; 14 C, L, 
J. 188, relied upon. 

If before the hearing has concluded one of the 
parties dies his representatives should be brought on 
the record and made parties to the submission. But 
where the hearing has terminated before such death 
and nothing remains for the arbitrators to do but 
to deliver their award, the award delfvered after 


‘ the death is binding upon the* parties and their re- 


presentatives, 


Appeal from the order of the Sub-Judge of 
Bankura, dated May 25th, 1909. 


Babu Satish Ohandra Mukerjee, 
Appellants. 

Babus Umakalz 
Ghosha, for the Respondents. 


for the 


9 
fiukheries and „Joy Gopal 
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JUDGMENT.—This is an appeal under appellants, the name of Babu Kuloda Prosad 


‘section 104 of the Code of Civil Procedure 7 
| 


of 1908, against an order made under clause 3 
of the second Schedule of the Code. 
appears that the parties to this proceeding 
made a submission to arbitration on the 2nd 
August 1907. The arbitrators gave their 
award on the 2lst March 1908, On the 
15th May following, the respondents before 
us applied to the Court under clause 20 of 
the second Schedule of the Code to file the 
award. Objections were taken by the appel- 
lants, and were of all conceivable descrip- 
tions. The Subordiuate Judge has considered 
these in detail and overruled every one of 
them. The defendants have now appealed 
to this Court, and on their behalf the decision 
of the Subordinate Judge has been assailed 


substantially on eight grounds; namely, first, — 


that there was no valid submission to arbi- 
tration, because by the fraud of the respond- 
ents, the name of Babu  Kuloda Prosad 
Mukerjee was inserted in the submission, 
whereas it had been agreed upon between 
the parties that the matters in difference 
between them shonld be referred to the 
arbitration of one gentleman only; secondly, 
that the arbitrators had decided mattera not 
included in the submission; therdly, that the 
award is vague and uncertain and also de- 
fective, because the arbitrators had left 
undecided matters included iu the submission; 
fourthly, that the arbitrators were- guilty 
of misconduct, inasmuch as one of them 
received a documentin the absence of his 
colleague and of the opposite party; fifthly, 
that the arbitrators have improperly refused 
to take important evidence; sizthly, that the 
award was void, because ib was not signed 
by both the arbitrators at the same time and 
place; seventhly, that the reference to arbitra- 
tion was void, because there was no provision 
made therein for the appointment of an 
umpire, and etghthly, that the award was 
void, because it had been made after the 
death of che of the parties to the submission. 
'-ÍAn support of the first ground, it has 
been contended that the agreement between 
the- parties was that the matters in difer- 
ence between them should be referred to 
the arbitration of one person only, namely, 
Babu Benode Behary Mondal, and that after 
this had bien settled, the plaintifis-respond- 
entg fraudulently inserted iu the instrument 
of subwission without the kaowledge uf tho 


^Mukerjee. 
Yamined the evidence on this part of the case, 
Ib ““ and. has come tothe conclusion that the 
? allegation of the appellants has not been 


The Subordinate Judge has ex- 


established, He has relied upon one very 
material circumstance; namely, that the 
appellants, without any objection, submitted 
to the arbitration of both the gentlemen 
named. This circumstance shows conclu- 
sively that the allegation of the plaintiffs is 
not trne. The conduct of the. appellant 
further shows that if there was any fraud on 
the part of the respondent, the appellant 
waived all objections on this ground even 
after they had been apprised of what had 
happened, The explanation submitted by 
the learned Vakil for the appellants is that 
after the defendants became aware that the 
name of Babu Kuloda Prosad Mukerjee had 
been entered in the deed of submission, they 
did not think it wise to make any protest 
and accepted the position that he was a 
validly appointed arbitrator. In our opinion, 
if the facts are such as stated by the learned 
Vakil for the appellants, it is no longer open 
to them to repudiate the position they de- 
liberately took up before the arbitrator 
| Sheonath v. Ramnath (1).] The first ground 
is, therefore, unsustainable. 

In so far as the second objection taken by 
the appellants is concerned, it is in fact con- 
tradictory in part to the third objection 
urged on their behalf, It has been argued 


” that the parties agreed to refer to the ar- 


bitrators the question of the disputes in 
respect of certain conveyances and it was 
never their intention to submit to the arbi- 
trators all disputes between them relating 
to the estate of Kartik Prosad and Krishna 
Prosad. The tgrms of the submission, how- 
ever, negative this contention. The docu- 
ment of submission states clearly that the 
arbitrators were appointed to settle the 
dispute between the parties regarding the 
properties left by Kartik Prosad and Krishna 
Prosad, and, in the schedule to the instru- 
ment, the whole of the properties left by 
these two persons is described as the subject- 
matter of the arbitration. There is no sub- 
stance, therefore, in the second objection. 

In so far as the third objection is concern- 
ed, the argument isedivisible into two 

(1) 10 AL L A. 413 at p. 426;5 W. R. (P. O.) 21; 
1 Ind. Jur. ($. 8.) 161. 


Vol, XILL] 


MANINDRA NATH v. MOHANUNDA ROY. 


branches, It has been contended; in the 
first place, that the award is defective, be- 
cause the arbitrators have omitted to decide 
the matter in controversy between the parties 
in respect of the three specified properties. In 
so far as one of these properties is concerned, 
namely, the homestead and the adjacent 
lands, the matter has been decided by the 
arbitrators, but apparently in respect of the 
other two properties, namely Baymora and 
some jungle lands, the matter has not been 
expressly “decided by the arbitrators. On 
this footing it has been argued by the learned 
Vakil for the appellants, that the award is 
bad in its entirety, because the arbitrators 
have left undecided the question relating to 
a portion of the matters in difference. But, 
it must be observed in this connection that 
it does not appear to have been bronght to 
the notice of the arbitrators that there was 
any dispute between the parties with regard 
to these properties. The objection, undoubt- 
edly, was not taken before the Subordinate 
Judge in the Court below, when the award 
was assailed on numerous other grounds, 
Consequently, the principle laid down in the 
cases of Middleton v. Weeks (2) and Elson v. 
Rolfe (3) is applicable. That principle is 
. that no objection can be made to the award 
if the arbitrator determines allegations 
bronght before his notice, though there are 
other matters within the scope of the sub- 
mission to which his attention has not been 
drawn. In other words, as stated in the case 
of Rees v. Wuters (4), in order to invalidate 
an award for not deciding a particular ques- 
tion, it must be established that the point 
was specifically stated and brought. to the 
notice of the arbitrators, The first branch 
of the third contention, therefore, fails. 

In go far as the second brdhoh of the third 
contention is concerned, our attention has 
been invited to the fact that there are blanks 
in two places in the award. It has also been 
pointed out that in two other places the 
arbitrators have decided that certain lands 
are to be held under tenancy right, in res- 
pect whereof the rent is left unascertained, 
Finally, ib has been obgerved that, in another 
instance, the rent is assessed ab one rupee; 
but it is not specifically stated to whom that 
rent is payable. It may be conceded that, 

(2) (1618) Gro. Jac. 200. 

(3) (1805) 2 Smith 459. 

(4) (1847) 16 M. & W. 263; 4 D, & L. 567.. 
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at first sight, it does appear that the award 
is open to the objection of vagueness and 
uncertainty by reason of the defects men- 
tioned. But upon closer examination, it 
appears that there is no substance in any of 
these alleged defects. 

With regard to the first item, the arbitra- 
tors have laid down the principle npon which 
the sum payable has to be ascertained. The 
arbitrators have overruled the contention 
that the durpuinzdurs under the document 
executed by Brahmomoyee and Umamoyee on 
the 2nd September 1902 had made payment 
of the rent alleged by them. The amount of 
rent payable by the darpuintgar to the zemin- 
dar can be ascertained without any difficulty 
from the durputzd lease. The arbitrators 
have also laid down in detail the principle 
upon which the particular set off has to be 
allowed, though they have not made out the 
actual calculation and have left a blank where 
a particular figure ought to have been insert- 
ed in their award, Under such circumstan- 
ces, we are nobi prepared to hold that there 
is any real uncertainty in the award [ Higgins 
v. Willes (5); Hoperajt v. Hickman (6) and 
Beale v. Beale (7).] The principle is that if 
the arbitrator has given rules for ealculating 
the amount of money to be paid, without 
stating the result of such calculation, the 
award is sufficiently certain, on the principle 
that that is sufficiently certain which cau be 
made certain [Broom on Legal Maxima, 1911, 
page 478]. As an illustration of this rule, 
reference may be made to the case of Beale 
v. Beale (7), in which an award was mado 
that one party shonld pay to the other all 
such money as he had expended in the prose: 
cution of a suit. The award was held to be 
sufficiently certain, because the amount could 
be aseertained fram the attorney’s bill. The 
principle applicable to cases of this descrip- 
tion was lucidly stated by Mr. Justice 
QGushing in the case of Strong v. Strong (8): 
“Where it is laid down as a prineiple of law 
that an award should be" final, the meaning 
ig not that nothing shall remain to be done 
to complete the execution of the award, but 
that the thing to be done shall have been 
determined and defined to a reasonable 
certainty.” The division in that case was 

3 M. & B,382. j 
m ER 2 S. & £130; 8 L. J. Ch. (o. a.) 48. 


vr) (1635) Oro. Oar. 383. 
(8) (1852) 9 Oushing 600. 
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to be of certain chattels, the property of a 
partnership, and the learned Judge in apply- 
ing the above view of the law observed as 
follows: “It is true that the arbitrators did 
not themselves actually sever the things to 
be divided, whether hay, grain, utensils or the 
like. There is nothing in the submission 
which requires them to effect such actual 
severance and mechanical distribution of those 
things. They adjudged in the award that the 
things should be divided and they decided 
in what proportion. In many cages, no more 
is possible to be done, as in an award for the 
division of partnership effects, which may 
happen at the time to be abroad or otherwise 
not in the personal possession of either party, 
and of which the quantity or value is not 
known; or, as in the case of an award concern- 
ing objects not in their nature presently 
divisible or susceptible of division, such as 
the yet immature crop or fruit of trees; or, 
as in the case of joint interests not in their 
nature capable at any time of a material 
severance, like the property in a ship. All 
these and many other examples, which 
readily suggest themselves, would seem to 
show that an award which purports to divide 
a property between two persons by prescrib- 
ing a rule of division may well be final, 
though the preperty in question be not 
actually divided, nay, though it be incapable 
of division, if the award gives a definite 
and certain rule for the division, there is no 
want of power in thelaws to apply the rule 
and enforce its application. Though possible 
doubt may attach to the doctrine by reason 
of the dicta in some English cases, yet on 
the whole, it is admitted in those very cases 
that if the arbitrator makes “some regulation 
upon matters of difference," to use the words 
of Baron Parke or “gives direction” as to 
what is to be done, according to the langu- 
age of Lord Abinger, it is decisive in favour 
of the award." Again, in the case of Thorp 
v, Cole (9) reference to extrinsic documents 
was allowed for the purpose of explaining or 
determining an amount not named or ascer- 
tained in the award otherwise than by 
reference to such document. Theaward was 
that the defendant should pay to the plaint- 
iff's Attorney a certain sum which was paid 
by him: thg bill included charges relating to 
the plaintiff as well as'&e another man; the 
award was sufficiently certain, though it had 
(9) 2 C, M, & R, 367; 4 Dani, 487; 6 L, J, Bx, 24, 
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not determined specifically the plaintiff's 
share of the bill, for since it was atated that 
the bill had already been delivered, it could 
be ascertained by a reference to it, 

In so far as the second item is concerned, 
it has been pointed out that the amount of 
rent has not been assessed in respect of two 
properties. It is manifest, however, that the 
substantial point in controversy between the 
parties was, whether those lands were to be 
allowed to be held under tenancy right. The 
question of the assessment of rent was of a 
wholly subordinate character and the ar. 
bitrators very properly left the amount of 
rent to be adjusted liereinafter by a proper 
tribunal. 

In so far as the third item is concerned, 
namely, the party to whom the rent of 
one rupee was payable, it is clear that the 
intention of the arbitrators was that the 
amount should be paid to the holder of the 
superior interest, that is, the representative 
of Kartik Prosad and Krishna Prosad. It 
follows, consequently, that the second branch 
of the third contention must fail. 

In support of the fourth ground urged by 
the appellants, our attention has been drawn 
to the circumstance that one of the arbitra: 
tors received the written statement of the 
defendants, now appellants before us, ata 
time when his colleague and the plaintiffs- 
respondents were absent. It has been sug- 
gested that. this was a grave irregularity on 
the part of the arbitrators, sufficient by 
itself to invalidate the entire proceeding. In 
support of this contention, reliance has been 
placed upon the cases of Khelut Chunder 
Ghose v. Tara Ohand Koondoo (10); Nandram 
v. Fakir Ohand (11) and Thammiraju v. 
Bapiraju (19). Reference has also been made 
to the observatifns in the case of Harvey v. 
Shelton (13). The cases relied upon are 
clearly distinguishable and are of no assist- 
ance to the appellants. They lay down the 
proposition that judicial acts, in order that, 
they may be valid, must be jointly performed 
[ Sreenath v. Raj Ohunder (14) ]. But the ques- 
tion remains whether the mere execution of 
a written statement by one of the arbitrators 
ig a judicial act within the meaning of this 


(10) 6 W. R. 269. - 

(11) 7 A. 528, . 

(12) 12 M. 113. 

(18) 7 Beav. 459 at p, £62; 18 L. J. Ch. 466. 
(14) SW, R. 171. 
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rule. There can be no question, as pointed 
out by this Court in the case of Moti Lal 
Ghosh v. Girish Ohandra Ghosh (15), that 
arbitrators have power to do singly acts of a 
ministerial nature. In the case before us, it 
ia difficult to see how it can be seriously 
contended that the mere reception of a 
written statement by one of the arbitrators 
wasa judicial act. The case of Harvey v. 
Shelton (13), upon which reliance has been 
placed, was obviously of an entirely different 
character. In that case, one of the parties 
to the reference interviewed one of the ar- 
bitrators, aud discussed the matters in 
difference between him and his opponents, 
and the ultimate result of the interview was 
that the arbitrator in question altered the 
view he had previously expressed. This was 
manifestly an improper act on the part of 
the arbitrator and was by itself sufficient to 
invalidate the proceeding. The present case 
is of an entirely different description. In 
our opinion, there is no substance in the 
fourth objection taken by the appellants. 

In support of the fifth ground, it has been 
contended that the ‘arbitrators improperly 
yefused to take important evidence. Our 
intention has been invited toa statement by 
the arbitrators themselves that they declined 
to examine Brahmomoyee, although it was 
suggested by both the parties that she should 
be examined as a witness. It is clear, how- 
ever, upon the evidencethat the witness in 
question was not tendered for examination, 
The arbitrators were invited to go to the 
house where Brahmomoyee resided and to 
examine her. In our opinion, they very 
properly declined to examine the parda-nashin 
lady as a witness under these conditions. 
The principle applicable to % case of this 
description is perfectly well settled. In 
order to make out a case entitling a party to 
impeach the award, the witness must be 
distinctly tendered to the arbitrators. It is 
not enough to put an abstract proposition to 
an arbitrator and upon his answer, to decline 
to give evidence or prefer a claim. The 
party should tender a specific case and 
specific evidence [Craven v. Oraven (16) and 
Grazebrook v. Davis (17)]. There is no sub- 
stance, therefore, in the fifth ground urged 
by the appellants. * l 

(15) 12 0. L. J. 346; 6 Ind. Cas. 109. 

(10: 7 Taunt 644; 1 Moor. 403; 18 R. R. 623. 


(17) 5 B. & O. 594; 4 L. J. (o. 8.) K. B. 321; 8 D. 
& R., 290. 
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In support of the sixth ground, which 
is of a highly technical character, it has been 
argued that the award is void, because it was 
not signed by the arbitrators at the same 
time and place. In supporé of this argu- 
ment, it has been contended that the signing 
of an award is a judicial act and like other 
judicial acts it must be performed jointly by 
the arbitrators concerned; and reference has 
been made to the cases of Wade v. Dowling 
(18); Wright v. Graham (19); Anning v. 
Hartley (20); In re Jai Mangal Singh (21); 
Jat Mangal Singh v. Mohanram Marwari (22) > 
and Benode Lal Pakrasht v. Pran Chandra 
Pakvashz (23). In so far ås the case of 
Wade v. Dowleng (18) is concerned, no doubt, 
it supports the contention of the appellants. 
But we observe that, so far back as 1871, 
Mr. Justice Phear, in the case of Bhobosundart 
v. Makhun Lal Dey (94), declined to adopt 
the English rule on the subject, as not 
founded upon principles of justice, equity 
and good conscience. The view taken in the 
case last mentioned has been adopted by the 
Madras High Court in Muthukutit Nayakan 
v. Acha Nayakan (25). The case of In re 
Jai Mangal Singh (21), the head-note to the 
report whereof is misleading, is really not an 
authority in support of the contention of the 
appellant; while, so far as the decision in 
Jat Mangal Singh v. Mohan Ram Marwari 
(22) is concerned, the learned Judges were 
upon this point equally divided in opinion. 
With regard to the case of Benode Lal Pak- 
rarhi v. Pran Ohandra Pakrashi (98) it is 
suficient to observe that the award there 
was invalidated on the ground that one of 
the arbitrators had not attended all the sit- 
tings and had subsequently signed blank 
papers upon which the award was drawn up 
and written out by his colleagues. The 
position, therefore, is, so far as this Court is 
concerned, that the opinion expressed by 
Mr. Justice Norman in Jaz Manga] Singh v. 
Mohan Ram Marwari (22)-is in favour of the 
appellants, whereas the opinion expressed by 
Mr. Justice Jackson in the same case and the 


(18) 4 Ellis. & Bl. 44; 2 O. L. R. 1612; 23 L, J. Q. B. 

302; 18 Jur. 728; 2 W. R. 567. 

: (19) 3 Exch. 131; 18 L. R. Ex. 29, 

(20) 27 L. J. Ex. 145. š 
(21) 11 W. R. 433; &B. L. R. A. C. 82. 
(22) 12 W. R. 397; 8 B.L. R 319 n. * 
(23) 140. L. J. 143; 11 Ind. Cas. 898. 
(24) 8 B. L. R. 128. 
(25) 18 M. 22. 


* 
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view adopted by Mr. Justice Phear in Bhobo- 
sundari Dasi v. Makhun Lal Dey (24) is op- 
posed to their contention, [Ardesar v. 3ecre- 
tary of State (26) |. Under these circumstances, 
we are free to decide the matter as one of 
principle and we are clearly of opinion that 
the rule laid down in Wade v. Dowling (18), 
ought not to be adoptedinthis country. We 
may add that even in England the contrary 
view has some times been maintained. See, 
for instance, the eases of tile v. Newton 
(27) and In re Hopper (28). We may further 
observe that the English rule [Stahworth v. 
Inns (29), Hads v, Williams (30) | has not been 
adopted in the American Courts, on the 
ground that it is of a highly technical 
character and not conducive to the ends of 
justice [Maynard v. Fredrich (81)]. It haa 
rightly been remarked that the rule that an 
award is invalid unless it has been signed by 
all the.arbitrators at the same sitting, is 
certainly a rule carried to a point beyond 
what reason would seem to require, and it is 
more then probable that so rigid a doctrine 
would throw out many awards which justice 
would require should be upheld. In the 
case before us, itis conclusively established 
that the actual decision is the joint adjudica- 
tion of all the arbitrators. That decision waa 
subsequently engrossed by one of the clerks 
and the document in its final form was signed 
by the different arbitrators on different ocea- 
sions. That, in our opinion, does not invali- 
date the award. The sixth ground, therefore 
completely fails. . i 

In support of the seventh ground, it has 
been contended that the submission to arbi- 
tration was bad, because no provision had 
been made therein for the appointment of an 
- umpire in the event of difference of opinion 
between the arbitrators. In support of this 
view, reliance has been placed upon the cases 
of Futteh Singh v. Gango (82); Raradhan Dutt 
v. Radhanath Shaha (83). The learned 


(26) 9 B. H. C. R. 777. 
: 27) 9 Dowling 487; 10 L. J.C. P. 88; 6. Jur. 246; 
9 rey & G. 851; 2 Scott. N. R. 165. : 
(28) 2 Q. B. 367 at p. 376; 36 L. J. Q. B. 97. : 
S. i 15 L. T. 566; 15 W. R. 443. MP B Dot 
29) 13 M. & W. 466; 2 D. & L. 428; 14 L. J. : 
2m. 285. e ee 
30) 24 L, J. Oh. 531; 4 De GAM. & G. 074: 
(x. 8.) 198; 5 W. R. 98. PERI das 
(31) (1851) 7 Cushing 247. 
(32) 4 W. R. 4. ; 
(83) 10 W. R. 398; 2 B. L, R. (s. x.) 14, 
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Vakil for the appellant has, however, con- 
ceded that the contrary view was adopted 
by this Court in the care of Gour Ohunder 
Buttacharjee v. Sodoy Ohunder Nundee (34). 
The first two cases, it may be mentioned, 
were decided under the Code of 1859 and re- 
lated to references to arbitration by Courts. 
In this connection, it is worthy of note that, 
under section 509 of the Code of 1882, if was 
expressly provided that in cases of reference 
to arbitration in pending suits, provision had 
to be made for the appointment of an umpire 
in the event of a difference of opinion bet- 
ween the arbitrators. There was, however, 
no such legislative provision in respect. of 
private submissions by parties. We are 
unable to hold nor can we discover any in- 
telligible principle upon which we may be 
roasonably invited to h ld that the award is 
void, thongh there has been no difference of 
opinion between the arbitrators, merely be- 
cause no provision was made for a contin- 
gency which has not actually happened, 
The seventh ground cannot be suppurted. 

' With reference to the eighth and last 
objection taken by the appellant, it has been 
argued that asone of the parties died before 
the arbitrators delivered their award, their 
authority terminated, and the award subse- 
quently delivered was void and inoperative 
inlaw. In our opinion, there is no founda- 
tion for this contention, The cases of Harz. 
krishna Mitter v Ram Gopal Mitter (35) and 
Perumalla Satyanarayana v.. Perumalla Ven- | 
kata (36) show that the principle of nunc pro 
iunc ia applicable to proceedings before arbi- 
trators. The learned Vakil for the appel- 
lant-has, however, contended that these cases 
are distinguishable, because in each of them, 
the reference to arbitration had been filed in 
Court, whereas in the case before us the 
whole of the proceedings before the arbitra- 
tor was upon a private submission. But, 
clearly, there is no substantial difference in 
principle between the cases mentioned and 
the cases before us. As pointed out by the 
learned Judge of the Madras High Court in 
Perumalla Satya Narayana v. Pevumulla Ven. 
kata (36), the rule of the English Common 
law that a submission to arbitration stands 
revoked by the death of ene of the parties, is 


(34) 17 W. B. 80. : 
(35) 6 Ind. Cas, 170; 14 C. W. N, 769. 


(36) 27 M. 112. 
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not applicable to this country. The test to 
be applied here is whatis the true nature 
of the submission? Were the matters in 
difference personal questions in respect where- 
of it was not intended that the succession in 
interest of the parties should be affected by 
the decision of the arbitrators? If the in- 


tention of the parties was that vot merely 


themselves but their representatives-intin- 
terest should be bound by the decision of the 
arbitrators, the reference plainly does not 
stand revoked merely by the death of one 
of the parties, [Ramji Ram v, Salig Ram 
(87)] T£ this view is maintained, the only 
other question that arises, is, whether after 
the death of one of the parties, any judicial 
act, such as the hearing of the case, was 
undertaken by the arbitrators. If the 
hearing had not been completed it would 
have been necessary to bring the representa- 
tives of the deceased party on the record and 
to make them parties to the submission, 
Here, however, the hearing had terminated 
and nothing remained for the arbitrators to 
do but to deliver their award. We are of 
‘opinion, that the award so delivered is bind- 
ing upon the parties and their representatives- 
in-interest. There is no substance, therefore, 
in the eighth ground urged by the appellant. 
The result is, that all the grounds upon 
which the decision of the Subordinate Judge 
has been assailed fail, and must be overruled, 
The appeal is, therefore, dismissed with costs.. 
We assess the hearing fee at ten gold 
mohurs. 


Appeal dismissed. 
(37) 14 C. L. J. 188; 11 Ind, Cas. 481. 





PUNJAB CHIEF COURT. 

Seconp Cryin APPRAL No. 1348 or 1911, 
December 9, 1911. 
Present:—Mr, Justice Shah Din. 
JIWA-—PLAINTIFF—Á PPELLANT 
versus 
BUTA AND OTHERS— DEFENDANTS — 
Respofpents. 

Punjab Pre-emption Act (II of 1905), ss, 3, 6—Agri- 
cultural land—Urban immoveable property—Character 
of land to be looked at as on the date of sale and not 
as before or after sale. 6 

A piece of land was ensered in the last Settlement as 
bara (ghair mumkin! and no Revenues was assessed on 
it. After the Sett:ement, however, it was brought 
under cultivation and was occupied for agricultural 
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purpose for about 15 years. At the date of its 
sale it was still occupied for these purposes though 
it was situate in the direction of the recent extension 
ofatown and on the main road connecting the 
town with its Railway Station: 

Held, that, for the purposes of pre-emption, the 
land was agricultural land and not urban immoveable 


property. 

In determining whether or not piece of land is for 
pre-emption purposes agricultural land the time to 
be looked at is the time when the sale was made. The 
fact that at one time it was ghair mumkin and 
not assessed to Revenue, that since the date of sale it 
has been built upon by the vendee or that it lies in 
the direotion of recent extensions of a town and 
on the main road connecting the town with its Hail. 
way Station, is insufficient to alter its character. 


Second appeal from thg order of the 
Divisional Judge, Ambala, dated the 18th 
November 1908, confirming that of the 
Munsif, lst Olass, Ludhiana, dated the lst 
August 1908, dismissing plaintiff’s claim, 

Dr. Muhammad Iqbal, for the Appellant. 

Mr. Vishnu Singh, for the Respondents. 

JUDGMBENT.—The facts of this case, so far 
as they are material to the decision of this 
appeal, are as follows :— By a registered deed 
dated the 5th of July 1907, defendants Nos. 
1 to 4s8old the land in suit measuring 3 
biswas, which is situate in Mauza Agwar 
Gojran a suburb of the town of Jagraon, to 
defendant No. 5 for Hs. 75. The plaintiff, 
Jiwa, who is @ proprietor in the village in 
question, brought,a suit for pre-emption in 
respect of the land sold alleging, inter alia, 
that the vendee being a non-proprietor in the 
village, the plaintiff had a superior right of 
pre-emption. In answer to the plaintiff's 
claim the vendee raised several pleas, but, 
for the purposes of this appeal, it is only 
necessary to notice one of them, namely, that 
the land in suit was not agricultural land, 
that it formed part of the extension of the 
town of Jagraon, and that, therefore, the 
plaintiff had no right of pre-emption in res- 
pect of it. On the pleadings of the parties, 
the Court of first instance framed, among 
others, the following two issues :— 

(1) Is the land in suit agricultural land 
and situate in the village of Agwar Gaj- 
ran? 

(2) Has plaintiff gota preferential right 
of pre-emption ? 

On the above issues the Court found in the 
negative, and, without going int the other 
issues raised between the parties, dismissed 
the suit, The following is a summary of 
the conclusions recorded by the Court in the 
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concluding portion of its judgment on the two 
issues as set forth above :— 

“ (1) That abadi Agwar Gujran is part of 
the town of Jagraon and not a separate 
village ; 

“ (2) that since the market has been built, 
the Agwar Gujran portion of the town is 
being extended as far as the market and the 
Railway Station, and a bazar is in the course 
of formation on the station road ; 

" (8) that a shop for the sale of milk has 
been built on the land in suit by the vendee, 
and 

" (4) that the land is the site of an old 
fort and no Revenue is assessed on it. ” 

In an earlier parb ofthe judgment, the 
Court says that the statement of Milkhi Ram, 
patwart, shows that the land in suit is situated 
in the mahal Agwar Gujran and is entered 
in the Revenue papers as an agricultural 
land. 

This part of the patwar?'s statement has, 
as we shall presently see, an important 
bearing on the question whether the plaint- 
if has a right of pre-emption in respect 
of the land in dispute, but the Court has- not 
given due weight to it with reference to the 
provisions of the Punjab Pre-emption Act, 
probably on the ground that the land is 
not assessed to Revenue and because it forms 
part of the alleged extension of the town 
of Jagraon. 

On appeal, the Divisional Judge agreed with 
the firs& Court in holding that the plaintiff 
had no right of pre-emption regarding the 
land in suit. The question which the learned 
Judge propounded to himself was, whether 
the property in suit could fairly be described 


as “urban immoveable property " and he an- . 


swered that question in the affirmative, His 
reasoning can hest be described in his own 
words: ‘Jagraon town", says the Divisional 
Judge, “is enclosed by an ancient wall round 
which lie several Agwars or suburbs, them- 
selves within Municipal limite, though their 
lands are outside titose limits and form sepa- 
rate Revenue estates. At a distance. of a 
mile or two from the town lies the tehsil, and 
recently the Railway Station has been built 
in that direction. The property in suit lies 
on the main road connecting the town and 
the station and, appellant tells me, it is nearer 
the town thap the station.” The town has 
for years shown a tendency to extend north’ 
wards towards the tahsil and the Ludhiana- 
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Ferozepore road. This tendency will doubt. 
less be increased by-the construction of the 
Railway. Tbe land in dispute is no longer 
part of the agricultural land of a village but 
lies in the suburb ef a raising town and has 
now been built upon by defendant. " 

It seems to me, that in coming to the con- 
clusion that the land in suit is urban immove- 
able property and, therefore, not subject to the 
right of pre-emption, the Divisional Judge 
has overlooked both the statement of the 
patwart in this case and the provisions of the 
Punjab Pre-emption Act which bear on the 
question under consideration. Under section 
5 of the said Act, a right of pre-emption al- 
ways existsin respect of "agricultural land," 
though it is subject to all the provisions and 
limitations contained in the Act; and the ques- 
tion for decision in tbis ease is not whether 
the land in dispute is situate in a village or in 
a town, but whether it is "agricultural land’? 
within the meaning of section 3 (1) of the 
said Act. According to section 3, “agricul. 
tural land" means land as defined in the Panjab 
Alienation of Land Act, 1900, and in that Act 
the expression "land" means ‘land which is 
not occupied as the site of any building in a 
town or village and is occupied or let for agri- 
cultural purposes or for purposes subservient 
to agriculture or for pasture, and includes 
*c*o* X ¥" (here follow 5 clauses which it is 
unnecessary to set out inthis place). In 
sub-section (3) of section 3 aforesaid, “urban 
immoveable property” is defined as meaning 
immoveable property within the limits of a 
town other than agricultural land.” With re- 
ference to the above definitions it is clear that 
if the land in suit is agricultural land it is not 
"urban immoveable property" within the 
meaning of the Bunjab Pre-emption Act, no 
matter whether it is situate in a town or in a 
village and the whole discussion in this case as 
to the recent extensions of the town of Jagraon, 
or ag to the probability of its future extension 
towards the fahsil and the Railway Station is 
perfectly irrelevant. Itis equally clear that if 
the laud in question was, at the date of sale 
and for sometime prior thereto, occupied or let 
for agricultural purposes or for purposes sub- 
servient to agriculture and was not occupied 
a8 the site of any building in a town or vil- 
lage, it was agricultural laid within the mean- 
ing of the Pre-emption Act and was, there. 
fore, subject to pre-emption under section 5 
thereof. ` 
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On this point the patward’s statement is 
quite explicit. Hesays that the land has 
been cultivated since 1892-1393, and is en- 
tered in the Revenue papers as chaht mazrua. 
The fard attached to the plaint shows that at 
the last Settlement that land was entered as 
bara(ghair mumkin) andno Revenue was assess- 
ed onit. Since the date of the Settlement, 
however, the land has been brought under the 
plough; and it is not disputed that it lies out- 
side the Municipal limits of the town of Jag- 
raon and forms part of the Revenue paying es- 
tate of Agwar Gujran which contains a large 
area of agricultural land, part of which is now 
being sold and utilised as building sites. 
If then, the land in suit has been occupied for 
agricultural purposes for no less than 15 years 
before suit, and if at the date of saleit was 
still occupied for the same purpose, it is 
incorrect to say that, for the purposes of the 
present litigation, it 18 urban immoveable pro. 
perty, simply, because at one time it was ghazr 
mumkin and is not assessed to land Revenue 
or because it lies in the direction of the recent 
extension of the town of Jagraon and on the 
main road connecting the town and the Rail- 
way Station. The fact that since the date of 
sale it has been built upon by the vendee is 
not sufficient to alter its character so as to 
affect the plaintiff's right of pre-emption; for 
in a case of this kind in determining whether 
the subject-matter of suit is agricultural land 
or not the time to be lookedatis the tinfe 
when the sale was made and not when the 
suit was instituted. Unless and until ib is 
shown that at the date of sale the land in ques- 
tion had ceased to be agrievltural land, as de- 
fined by section 3 (1) of the Pre-emption Act, 
the plaintiff must be held fo have a right of 
pre-emption in respect of it, though obviously 
` he can only exercise it subject to the provi- 
sions and limitations contained in the said 
Act. 

It now only remains to point out that the 
decisions cited in the judgment of the Court 
of first instauce have no bearing whatever on 
the question under consideration, Kadir 
Bakhsh v. Ghulam (1); Ram Narain Singh v. 
Sewak. Ram (2); Haider v. Iswir Das (3); 
Ishwar Das v. Duni Ohand (4); Haryallu Mal 


v. Nathu Ram (5) were all cases decided under 
(1) 74 P. R. 1897. 
(2) 21 P. R. 1906; 110 P. L. R. 1906. 
(3) 22 P. R 1906; 115 P. L. R. 1906. 
(4) 27 P. R. 1907. 
(5) 51 P. R. 1907; 38 P. L. R, 19 07 
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sections 9,10 and 11 of the Punjab Laws 
Act, which have been repealed by the Punjab 
Pre-emption Act; and they are, therefore, ir- 
relevant to the present inquiry. Here, there 
is no question of whether Agwar Guojran is a 
village or a town, which would have been a 
question of great importance if section 10 of 
the Punjab Laws Act had governed the case; 
the sole question which requires decision in 
this case with reference to the provisions of 
the new Act,is whether the land in suit is 
agricultural land or not, and on that question 
the decisions cited by the firat Court throw 
no light at all. " 

Before me the Counsel for the vendee also 
relied on Muhammad Din v. Shah Din (6) but 
that decision is wholly inapplicable to 
the facts of the present case, inasmuch 
a8 there it was admitted that at the 
time of the sale the land in respect of 
which the plaintiff had preferred his claim 
was nob agricultural land within the mean- 
ing of the Punjab Tenaucy Act, 1887. 
In fact,in that case it was held proved 
that during the last 17 or 18 years the land 
had been gradually built upon and that 
at the date cf sale there were some 200 build- 
ings standing on it. Besides in that case 
also, pre-emption was claimed under the pro- 
visions of the Punjab Laws Act, and the claim 
was adjudicated upon with reference to sec- 
tions 10, 11 and 12 of the said Act. 

For the above reasons, I hold that the land 
in suit was agricultural land at the date of 
sale and that the plaintiff has a right of pre- 
emption in respect of it. I, therefore, accept 
this appeal and remand the case under Order 
XLI, rule 23, Civil Procedure Code, to the 
Oourt of firet instance for decision on the 
merits. Stamp on this appeal will be refund- 
ed and the other costs will be costs in the. 
cause. : 

Appeal accepted; Case remanded, 

(6) 90 P. R. 1907. R : 


170 


CALOUTTA HIGH COURT. 
MiscELLANEOUS CIVIL APPEAL No, 449 
or 1910. 
July 24, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
PRAYAG NARA N SINGH— Decres- 
HOLDER— APPELLANT 
versus 
SUKDEO NARAIN SINGH--JuDauMENT- 


DeBrToR — RESPONDENT. 

Appeal Interlocutory order—Order intermediate be. 
tween preliminary and final decrees, appeal jrom, 
whether competent—Crvil Procedure Code (Act V of 
1908), s. 47—-Appellate Court—Jurisdiction if can 
be given hy consent of parties. 

An agreement between two litigating parties as 
to the mode of determining the questions in 
controversy between them, different from the mode 
prescribed by the Legislature, may be binding upon 
them. But their mutual consent cannot create a 
right of appeal where none is allowed by statute, for 
a right of appeal is a creature of statute. . 

Pisani v. Attorney General for Gibralter, L, R. 6 P. 
O. App. 516 abp.522,90 L. T. 729,22 W, R. 900; 
Sadasiva Pillai, v. Ramalinga Pillai, 15 B.L. R. 
383; 24 W. R. 198; 2 I. A. 219, Lane v. Esdaile, (1891) 
A. O. 210; 60 L. J. Ch. 644; 64 L. T. 666; 40 W. R. 65; 
Minakshi v. Subramanya, 147. A. 160; 11 M. 26 and 
Golab Sao v. Chowdhury Madho Lal, 2 C. L. J. 384; 9 
C, W. N. 956, relied upon. 

A preliminary decree was made in a partition suib 
on the basis of an award of arbitrators. It direot. 
ed that certain properties should be divided in execu- 
tion proceedings. On two previous occasions appeals 

' were preferredagainst orders made in the proceedings 
on the basis that they fell within the scope of section 
47 ofthe Code and no objection was taken to the 
competency of the appeals. Another appeal has been 
preferred against an order madein the execution 
proceedings, and it is objected that no appeal lies: 


Held, thatinterlocutory orders intermediate between 
ihe preliminary and the final decrees, are nob ap- 
pealable and that itis open to the respondents to take 
exception to the competency of the appeal, notwith- 
standing the direction given in the preliminary dec- 
ree and notwithstanding their omission to take 
exception to the validity of the appeals filed against 
the previous orders in the so-called execution proceed- 


ings. 


Appeal from the order of the Sub-Judge of 
Gaya, dated August Sth, 8th and 9th, 1910. 

Babu Umakalt Mukherjee and Maulvi Ma- 
homed Mustofa Khan, for the Appellant. 

Dr. Rash Behary Ghose and Babu Ganesh 
Dutt Singh, for the Respondent. 


JUDGMENT.—This appeal is directed 
against three orders which purport to have 
been made in fourse of proceedings in execu- 
tion of a decree in a suit for partition of 
joint properties. A preliminary objection 
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has been taken ta the competency cf the 
appeal. 

Itappears that the dispute between the 
parties was referred to arbitration and on the 
21st December 1906, a decree was made on 
the basis of the award of the arbitrators. 
The arbitrators appear to have suggested that 
the properties should be divided in proceed- 
ings in execution of the decree except one 
property which they themselves had divided. 
The Sub-Judge accepted this suggestion and 
the result was that the preliminary decree 
which was drawn up directed that the pro- 
perties which remained undivided be divided 
in execution proceedings. Protracted in- 
vestigations have taken place in the execution 
proceedings and, on two previous occasions 
appeals were preferred to this Court against 
orders madein the proceedings on the basis 
that the orders fall within the scope of sec- 
tion 244 of the Code of Civil Procedare, 
1882, and were appeslable as decrees. On 
those occasions, no objection appears to have 
been taken to the competency of the appeals. 
On the present occasion, however, an ob- 
jection has been urged that the ordera sought 
to be assailed are not appealable asthey are 
interlocutory orders intermediate between 
the preliminary decree and the final decree 
which has not yet been made. The learned 
Vakil for the respondents has contended that 
these orders cannot be regarded as deocrees; 
first, because, although they purport to have 
been made under section 47 ofthe Code of 
Oivil Procedure, 1908, they could not have 
been made under that section, and secondly, 
because, even if they are treated as properly 
made under section 47, they do not decide 
any question relating to the rights of the 
parties and, theréfore, do not embody any 
adjudication which can be challenged by way 
of appeal, The learned Vakil for the appel- 
lant has contended, on the other haud, that 
it is not open to the respondents to take any 
objection to the competency of the appeal, 
because it was by consent of parties that the 
preliminary decree directed the investigation 
of all these matters in the course of execu- 
tion proeeediogs. In our’ opinion, the pre- 
liminary objection is obviously well-founded, 
and itis open to the respondents ‘to take 
exception to the competency of the appeal, 
notwithstanding the direction given in the 
preliminary decree and notwithstanding their 
omission to. take exception to the validity of 
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the appeals filed against thes previous orders 
in the so-called execution proceedings. 

There is no room for controversy that the 
order embodied in the preliminary decree 
was irregular, at least to this extent that the 
parties agreed to have a determination of 
questions in execution proceedings which 
ought to have been tried in the course of a 
pending suit, It does not follow, however, 
that such an agreement is invalid in law. 
In fact, the decisions of the Judicial Com- 
mittee in the cases of Prisant v Attorney- 
General for Gibraltar (1) and Sadasiva Pillai v. 
Ramalinga Pillai (2) show that an agree- 
ment between two litigant parties as to the 
mode of the determination of the questiona 
in controversy between them, different from 
the mode prescribed by the Legislature, may 
be binding upon them. But it does not follow 
that the parties can by mutual consent create 
` aright of appeal where none is allowed by 
statute. Authority is scarcely needed in 
support of the elementary proposition that a 
right of appeal is a creature of statute 
[Lane v. Esdaile (3); Minakshi v. Subramanya 
(4)] and, if no right of appeal has been al- 
lowed by the Legislature, the parties cannot 
by agreement take matters in controversy to 
the Appellate Court, This proposition is 
amply supported by the observations of the 
Judicial Committee in the case of Pisani v. 
Attorney-General for Gibralter (1): “It is true 
thatthere wasadeviation from the cursuscuriad 
but the Court had jurisdiction over the subject, 
and the assumption of the duty of another 
tribunal is not involved in the questions. 
Departures from ordinary practice by con- 
sent are of every day occurrence, but unless 
there is an attempt to give the Court a 
jurisdiction which it does not possess or some- 
thing occurs which is such a violent strain 
upon its procedure that ib pauats ib entirely 
oui of its course, so that a Court of Appeal 
cannot properly review the decision, such 
departures liave never been held to deprive 
either of the parties to the right of appeal." 
Here, in so far as the parties agreed that the 
partition was to tak& place in the course 
of execution proceedings, they may be 


held bound by their agreement, but when 

(1) L. R. 5 P. C. App. 516 at p. 522; 30 L. T, 729; 
22 W. R. 900 2d 

(2) 2 I. A. 219; 15 B. L. R. 383; 24 W. R. 193. 

(3) (18901) A. O. 210; 60 L. J, Ch. 644; 64 L. T. 
666; 40 W. R. 65. 

(4) 14 I. A. 160; 11 M, 26. 
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they invite this Court to hear an appeal 
which this Court is not competent to hear 
because no appealis allowed by law, the 
conclusion becomes self evident that the ag- 
reement does not avail either of the parties. 


.By consent of parties we cannot acquire 


appellate jurisdiction where none hag 
been created by the statute [Golab Gao v. 
Chowdhury Madho Lal (5)]. The position 
therefore, is incontestable that it is open i5 
the respondents to urge that the appeal is in- 
competent. But, even if the respondents 
were not at liberty to take the objection, it 
would be the duty of the (Jourt to dismiss 
the appeal which, it cannot be Seriously dis. 
puted, is incompetent. The result, there- 
fore, is that this appeal is dismissed but 
there will be no order as to costa. 

lt will now be open to either of the parties 
to invite the Sub-Judge to draw up the final 
decree in tbe partition suit and, when that 
decree has been drawn up, it will be open to 
either of them who may be aggrieved by the 
result, to prefer an appeal to this Court, and 
to challenge the propriety of interlocutory 
orders. 

We may add that the matter is not one of 
form but cf substance. In order that a 
partition decree may be drawn up, the parties 
have to pay stamp-duty as prescribed by the 
Legislature. There are obvious ad vantages 
also to the parties if a final decree is drawn 
up because, by reference to the decree, their 
rights as determined by the partition may be 
ascertained without any difficulty or Like. 
lihood: of dispute. On the other hand, if 
matters are allowed to stand, as they do in 
the ease before us, it would be extremely 
difficult, if not impracticable, for both the 
parties to ascertain their precise righta, 
from the numerous orders recorded in the 


order-sheet of the Subordinate Judge. 
(B) 2 C. L. J. 384; 9 C. W. N. 956. 





PUNJAB CHIEF COURT. 
MISCELLANEOUS Fest Ürvit, ApPEAL No, 150 
or 1911. 

December 18, 1911. 

Present: —Mr. Justice Johnstone. 
Musammat KARIMAN-——-PrAINTIFF— 

APPELLANT e 
* versus x 
Musammat MASITI AND OTHERS— ° 


D&rENDAN'TS— RESPONDENTS. 
Probateand Administration Act (V of 1881),s. 19— Tr 
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MUHAMMAD V. IMAM KHATUN. 


—Probnte — Letters of Administration—Legatee’s right to 
administer estate when some  euecutors willing to act— 
Fitnessofezecutors —Applications for Probate— Parlies— 
Legatee impugning executors good faith should be made 
riy. 
e logot cannot be allowed to administer bhe es- 
tate of a testator unless all the executors refuse to 
act. The Court should not consider whether the exe- 
outors who are willing to act are tand proper persons 


for the grant of Probate. l | : 
Hara Coomar Sircar v. Doorga Moni Dasi, 21 C. 195, 


relied upon, 

Although a legatee has no title to administer the 
property, he should be brought on the record of a 
Probate case as an interested person to safeguard 
his interests where he impugns the good faith of the 


executors. 
Khetiwa Moni Dasi v. Shyama Churn, 21 C. 589, 


followed. 


Miscellaneous first appeal from the order of 
the Distriét Judge of Delhi, dated 27th Janu- 
ary 1911, striking out the name of 
Musammat Kariman from among the peti- 
tioners for grant of Letters of Administration 
of tke Will of Musammat Fahiman Jan, dated 
93rd July 1910. : 

Mr. Lakshmi Narain and Lala Sangam Lal, 

for the Appellant. 
^ Khwaja Kamal-ud din, for the Respond- 
ent. 

JUDGMENT.—In this case four per. 
sons applied for Letters of Administra- 
tion of the Will of the deceased Musim- 
mat Fahiman Jan. The District Judgo 
observed that out of theses four, one was 

Musammat Kariman who is simply a legatee 
and not an executor, and the three others 
were out of the 14 executors appointed by 
the Will. He, therefore, directed that Musam- 
mat Kriman’s name be struck out, that the 
names of the remaining executors be added, 
and that the petition be amended so as 
to make it an application for Probate and 
not for Letters of Administration. Against 
this order Musammat Kariman has filed an 
appeal, in which she says that she is enticled 
to Letters of Administration. When this 
case was before me on 23rd February 1911, 
"Mr. Sangam Lal added this to his prayer, 
namely, that at least his client. should remain 
a party to the proceedings. 

I have now heard both sides. Mr. Sangam 
Lal refers me to section 19, Act V of 1881, 
under which Letters of Administration may 
be given to a legatee in the pase of a Will by 
which no executor was appointed orif the 
executors appointed refused to act, but this 
section has no application in the present case, 
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for several of the executors are willing to 
act. The decision of the Court below is, 
therefore, correct to the extent that Musam- 
mat Karimn cannot be allowed to administer 
this estate unless all the executors refuse to 
ict. Mr. Sangam Lal suggests that the Court 
hould consider whether the executors who 
are willing to act are fit and proper persons, 
but this suggestion is contrary to law, Cf, 
Hara Ooomar Sircar v. Doorga Moni Dasi (1). 

On the other band, 1 think that Musam- 
mat Kariman's name should have remain- 
ed on the record as & party. She is an 
interested person and she expresses doubts 
as to the good faith of the executors. In 
accordance with Khetira Mont Dass vw. 
Shyama Churn (2) I, therefore, direct Musam- 
mat Kariman’s name to be added to the 
record as a respondent so that she may be 
able to safeguard her interests, it being 
understood worthless that she has no title 
to administer the property. 

As appellant’s claim has been for the most 
part rejected, I think she should pay Rs. 10 
costs to the opposite party. The appeal is 
accepted to the above extent. 


Appeul partially accepted, 
(1) 21 C. 195. 
(2) 21 C. 539. 


PUNJAB CHIEF COURT. 
SECOND Cryin ÁPPEAL No. 567 or 1910. 
November 30, 1911. 

Present; —Mr. Justice Kensington. 
MUHAMMAD AND orHERS—PLAINTIFFS — 
APPELLANTS 
ver SUS 


Musammat IMAM KHATUN —DEFENDANT 


— ESFONDENT. 

Res judicata—Oivil Procedure Code (Act XIV of 
1882), s. 158— Dismissal of suit under this section, 
effect of —Gifé of land out of holding to absentee relation 
—Whether shamilat included—Intention of parties 
—Status of full proprietor. 

The dismissal ofa suit under section 158 of the 
old Civil Procedure Code operates as res judicata in 
respect of the right of the plaintiff to recover by 
any subsequent suit the property sued for in the 
first suit. 

The ancestors of plaintiffs and defendants originally 
owned a joint holding in equal shares. The plaintiffs’ 
branch, however, remained absentees for a long time. 
Their sunit to recover their hétf share of the holding 
and of shamilat was dismissed in 1891. In 1897 
defendants voluntarily gifted about 29 bighas to the 
plaintiffs out of the original holding. This area 
constituted about 1/6th share of the whole holding. 
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On a subsequent partition of the shamilat land - 


the area falling to the share of the holding was 
allotted to defendants without giving plaintiffs any 
share. Plaintiffs thereupon sued for possession of 
one-half share, of the shamilat area allotted to de- 
fendants: : 

Held, (1) that plaintiffs were not entitled to one- 
half share, as their suit for the shamilat was dis- 
missed in 1891; 

(2) thab in considering whether the gift to 
plaintiffs in 1897 included the corresponding share 
of shamilat, what the Court’had to look to was the 
intention of the parties and as the mutation.proceed- 
ings showed that plaintiffs were restored to the 


position of full proprietors in respect of 1/5th share. 


in the holding, they were entitled to 1/5th share in 
the shamvilat allotted to the holding. 
Ram Das v. Amir Shah, 118 P. R. 1901, distin- 


guished. 

Second appeal from the order of the Addi- 
tional Divisional Judge, Shahpur Division, 
dated 14th July 1909, confirming that of the 
Munsif, lst Class, Shahpur, dated the 31st 
May 1909, dismissing plaintiffs’ claim. 


Mr. Harris, for the Appellants. 
Mr. Nanak Ohand, for the Respondent. 


JUDGMENT.—The parties to this case 
are related as follows: 








AZIM, 
: | 
( 
Bakhsh, ism 
| Fatteh, 
* 
Karman, . Saidan, 
4, sons (plaintiffs) Nathu, 
| 
[ 





Alam (defendant). now 
deceased leaving two 
widows (defendants.) 


The original joint holding of the family 
was about 146 dighas of which plaintiffs 
were by pedigree entitled to a half share. 
Their branch, however, had long been absent 
from the village ahd settled some 20 kos 
away. In 1991 the plaintiffs’ branch sued 
Tatteh for one-half of the holding: together 
with rights in shamglat and this suit was dis- 
missed on the 16th June 1891, under sec- 
tion 158 of the old Civil Procedure Code. 
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For the time being, this decree disposed of 
the plaintiffs! rights absolutely and there is 
no doubt that in any subsequent suit brought 
by the plaintiffs in respect of either the 
original holding or of shamzlat the decree 
would be ves judicata against them. The 
position has, however, been altered by the 
fact that onthe 17th August 1897, the de- 
fendant’s branch voluntarily gifted about 29 
bighas to the plaintiffs out of the original 
holding of 146 bighas. This gift was in- 
corporated in an unregistered deed and was 
formally attested in mutation proceedings on 
the 19th June 1898 withthe full consent 
of defendant’s brauch notwithstanding the 
fact that plaintiffs’ names,had by that time 
been cut out of the record as being no longer, 
even in name, sharers in the joint holding. 
It will be observed that this’ gift, which 
seems to have been made in recognition of 
the fact that plaintifis were entitled to some- 
thing at any rate, covered almost exactly a 
one-fifth share of holding in place of the one- 
half share to which plaintiffs were entitled 
by pedigree. 

The present suit has arisen out of the fact 
that-about 75 bzghas of shamilat area have 
now been allotted to the defendants on 
partition of the shamzlat without giving 
plaintiffs any share. The plaintiffs have 
accordingly claimed one-half of the 75 bigkas 
as by pedigree. The suit has been dismissed 
by both the lower Courts, but the judgment 
of the lower Appellate Court is brief and 
hardly discusses the legal aspects of the 
cage. 


The greater part of the judgment of the 
Munsif is taken up with the discussion of 
the question whether the present suit is res 
qudicata in view of the previous suit of 1891. 
As the latter suit included shamiiat rights, the 
Munsif's finding of res judicata is correct 
enough as far as it goes, but it does not go 
very far. The real point is that in 1897 
the defendants surrendered to some extent 
the advantage which they had obtained in 
1591, aud of their own accord made a gift 
of certain land to the plaintiffs. What we 
have now tə consider is whether that gift 
should be treated as restricted to the area 
given, or whether the understanding was that 
the plaintiffs should, to that extent, acquire 
a footing in tha village as full proprietors 

* 


with rights in the sham:ilat, " 
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The defendants rely as to this on the well 
known ruling of Ram Das v. Amir Shah 
(1), which lays down that alienations 
of land are not to be understood as in- 
clusive of  shamilut rights unless these 
are specifically mentioned. That ruling 
should certainly be followed in all ordinary 
cases of alienations, but in the present case 
I think that what we have to look to is the 
intention of the parties, The gift of 1897 is 
really covered by the mutation proceedings 
and after examining them ib seems to me 
clear enough that the defendant’s branch in- 
tended thatthe plaintiffs should be restored 
to the position of full proprietors though not 
to the full extent indicated by their share as 
by pedigree. What defendants had to give 
was a portion of a joint holding ana they did 
so without any sort of restrictive condition. 
They put the plaintiffs’ branch into the same 
position as themselves as regards about 29 
bighas or one-fifth of their holding. 

Having done this act of grace, I do not 
think that the defendants are justified in now 
trying to put tbe plaintiffs on a lower posi- 
tion than themselves as regards the shamilat. 
The appeal is accordingly accepted and the 
plaintiffs are given a decree for one-fifth of the 
area in dispute as being approximately that 
proportion of the shamilat to which they are 
entitled in view of their position as owners 
of about one-fifth of the original joint hold- 
ing. ‘There is a good deal to be said on both 
sides in the matter and the plaintiffs ought 
to have raised the question in partition pro- 
ceedings instead of waiting till the partition 
had been effected. The parties will accord- 
ingly pay their own costs throughout, 


Appeal accepted. 
(1) 118 P. R. 1901. 


MADRAS HIGH COURT. 

Seconp Crein ApPgAL No. 1043 or 1910. 
November 15, 1911. 
Present:—Sir Ralph Bensoo, Judge, and 
Mr? Justice Sundara Aiyar. 
CHERIYONNI alias ANINHAT MOOTHA- 
VAR, styren PAYYORAMALA KOTHE 
RAMAN—APPELLANT 
Versus 
NHERA POYILE PARKUM MINJER 


PACKER AND ANOTRER— RESPONDENTS. 
Mortgage—P&rsonal covenant—Suit on moriguge— 
Withdrawal of grayer for sale 8f hypotheca — Second 
Appedt, value of, is determined by original value of suit. 
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A deed of mortgage provided as follows: “If 1 
fail to pay the amount at the prescribed time I 
agree to your realising principal and interest ... 
.. by enusing sale of my jenmam and all other rights 
in the properties hypothecated and to pay the 
deficit, if any, in person.” The mortgagee sued on the 
document andin the course of the trial withdrew 
the prayer for sale. 

Held, (1) that the plaintiff was not entitled to a 
personal decree for the amount sued for; 

Madappa v. Ram Krishna, 18 Bom. L. R. 698; 
(1911) 2 M. W. N. 1; 16 C W. N. 962; 14 C. L. J. 246 
35 B. 327; 12 Ind. Cas 42, distinguished. 

(2) thata second appeal lay to the High Court, 


. notwithstanding the withdrawal of the prayer for 


sale,as the question of whether a second appeal lies 
is determined by the nature of the suit as originally 
framed. 


Second appeal against the decree of the 
District Court of North Malabar, in A. GS. 
No. 222 of 1909, presented against that 
of the District Munsif of Qailandy, in O, 
S. No. 856 of 1907. 

Mr. J. L. Rozario, for the Appellant. 

Mr. T. Madhavan Narr, for the Respondents. 

JUDGMENT.—The first defendant, a Stant, 
executed a hypothecation-bond in favour 
of the plaintiff for a debt borrowed for the 
purpose of paying arrears of Government 
revenue on properties belonging to the Sat- 
nom. The document, Exhibit A., after set- 
ting ont the purpose for which the loan was 
taken says: “I shall pay you the said sum of 
Rs. 200 before 30th Makaram 1078 next and 
receive back this deed . . . . lf I 
fail to pay the amount at the preseribed time, 
I agree to your realising the principal with 
tnterest accruing at lo por cent. a year from 
the prescribed time so long as it remains un» 
paid by causing sale of my jenmam and all 
other rights in the properties hypothecated, 
and to pay the deficit, if any, in person . . 
” It will be observed that the parties 
depart from the phraseology ordinarily employ- 
edin hypothecation documents, thatthe amount 
may berecovered both from the property 
hypothecated and from the debtor personally 
and provide that the debt is to be recovered 
by sale of the hypotheca in the first in- 
stance and only the deficit, if any, from the 
debtor. The debt was borrowed for a 
purpose which would justify charging it on 
Stanom property and the purpose is recited 
in the document. 

There ‘is, no doubt, a general covenant to 
pay the debt within the tjme specified, which 
would ordinarily render the covenantor per- 
sonally liable but the specific stipulation re- 
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lating to the creditor’s rights in case of default 
shows, in our opinion, that the plaintiff was 
bound to proceed against the hypotheca 
before claiming a personal decree against 
the first defendant. In the plaint he asked 
for recovery of the debt by sale of the morb- 
gaged property, but subsequently gave up 
that claim. We must hold that he is not 
entitled to à personal decree against the first 
defendant. The case of Madappa v. Rama 
Krishna (1), relied on by Mr. Madhavan Nair, 
affords bim no help, The Privy Council in 
that case merely held, on the construction of 
a particular document, that there was a cove- 
nant to pay interest for a disputed period. 
Mr. Madhavan Nair also raised a pro- 
liminary objection that no second appeal lies 
in this 3ase, as the prayer for sale of the 
hypotheea was withdrawn and the amount 
sued for ia less than Rs. 500. But ib is the 
nature of the suit as originally framed 
that determines tue question whether a 


second appeal is properly maintainable, 
We reverse the decrees of the Couris 
below and dismiss the suit with costs 


throughout. 
Appeal allowed, 
(1) 18 Bom. L. R. 698; (1911) 2 M, W. N. 1; 15 C. 
W. N. 962; 14 C. L. J. 245; 35 B. 327; 12 Ind. Cas. 42. 





| MADRAS HIGH COURT. 
Second Cryin APPEAL No. 1087 or 1910, * 
November 16 1911. 

Present; —Six Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
POLINA ACHANNA AND OTHERS— 
PLAINTIFFS—-APPELLANTS 
versus 


MADIPATI VENKATARAMANA— 


DerENDAWT-—- Rg5PONDENT. 

Madras Rent Recovery Act (VIII of 1865), ss. 10, 12, 
41, 49, 70— Ejection of tenant by illegal order of Re. 
venue Court-—Suat for possession and damages under sec- 
tion 12——-Suit for damages alone maintainable— Proceed. 
ings’, meaning of. 

A ryot, who was ejected from his land by an 
. alleged illegal order of a Revenue Court passed under 
section 10 of Madras Act VIII of 1565, sued the land- 
lord for possession and for damages under section 12 
of the Act: 

Held, that the suit for possession was not maintain- 
able, but that the suit for damages was. 

The expression ‘pro@eedings’ in section 49 of the 
Act is not restricted to proceedings taken by a public 
Officer or Couri. 
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Raja Cheli Kant Venkatagopala Rayon Garu v. 
Narayansami Reddi, 27 M. 210 and Velagaleti Rama- 
krishnaya v. Suramant Bapaya Appa Row, 27 M. 430, 
referred to. 


Second appeal against the decree of the 
District Court of Godavari, in A. S. No. 116 
of 1908, presented against the decree of the 
Head Assistant Collector of Rajahmundry, 
dated Ist June 1908, in Summary Suit No. 3 
of 1906. 

Mr. P. Narayana Murthy, for the Appel- 
lant, 

The Hon'ble Mr. T. V. Seshagiri Aiyar, for 
the Respondents. 

JUDGMENT.—The suit in this case was 
instituted under section 12 of Act VIIT of 
1865 for recovery of possession of the land 
from which the plaintiff, a ryot, was ejected 
by the land-holder in pursuance of an order 
obtained under section 10 of Act VIII of 
1865, in consequence of the plaintiff's failure 
to accept a paíía which he was directed to 
accept by the Revenue Court. The plain- 
tiff claimed also damages sustained by him 
in consequence of the unlawful eviction. The 
order of eviction was passed by the Revenue 
Conrt on the 20th January 1906 and was 
carried out on the 22nd contrary to the pro- 
visions of section 70 of the Act, which enacts 
that the tenant shall not be evicted before 
the expiration of thirty days from the date 
of the order. The District Court held that 
the suit was not maintainable under section 
12 of the Act and in so holding it was right, 
as that section only provides that no tenant 
shall be ejected without an order under sec- 
tion 10 or section 4l. But the learned Vakil 
for the appellants contends that as the evic- 
tion was unlawful, the suit is maintainable 
in so far as the claim for damages is concerned, 
under section 49 of the Act, which provides 
that “any person deeming himself aggrieved 
by any proceedings taken under colour of 
this Actshall be at liberty to seek redress 


by filing a summary suit for damages 
before the Collector.” This contention 
must prevail Mr. Seshagiri Iyer, for 


the respondent, contends that section 49 is 
not applicable to the case, as the expression 
"proceedings" must be understood to mean 
“proceedings taken by a publie officer ora 
Court,” and no proceedings of a public officer 
are impeached by the plaintiff as improper, 
and herefers to section 76 which speaks of 
“a judgment ofa Collector ig proceedings 
under this Act.” We cannot accept this ‘argu. 
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ment. Section 76 shows no more than that 
these are "proceediugs" under the Act in 
which Collector may pass "a judgment.” It 
does not show that there are no proceedings 
in which he would not do so, The Act au- 
thorises the land-holder also to take several 
proceedings withoat resort to the Collector. 
He can tender patias and distrain property for 
arrears of rent on his own responsibility, and 
he may be guilty of various illegalitios and ir- 
regularities in doing so. He may distrain pro- 
perty when there are no arrears, or without 
properly tendering a patta which the tenant is 
bound to accept. He may distrain without 
making a demand of the arrears as required 
by law. He may act in violation of the various 
provisions relating to distraint, Suits have 
been entertained in all these cases: See 
Rajah Chelikanit Venkatagopala Rayon Gara v. 
Narayanasami Reddi (l), Velagalet? Rama- 
krishnayya v. Suramani Bapayya Appa Row(2). 
We must hold that the claim for damages is 
maintainable. We reverse the decrees of the 
lower Courts and remand the suit to the 
Court of firs& instance for fresh disposal ac- 
cording to law, in so far as it relates to the 
claim for damages. Hach party will bear his 
. own costs throughout up to date. 

Decree reversed. 


(1) 27 M. 210. 
(2) 27 M. 430. 


MADRAS HIGH. COURT. 
Srconp Orvit APPEAL No. 1782 or 1910. 
l November 16, 1911. 

Present;—Sir Ralph Benson, Judge, and Mr. 

- Justice Sundara Aiyar. 
SUBIHA PILLAY AND OTHERS—AÀ PPELLANTS 

versus 
VELAPPA NAICKEN AND ANOTHRR— 
RESPONDENTS. 

Vendor and purchaser— Contract for sale—Swubsequent 
sale to other vendees Specific performance, suit for, by 
first contracting party—Decree, Jorm of—Subsequent 
vendees to evecete conveyance to plaintif Absence of 
prayer in plaint—Trust—Trusts Act (II of 1882), s. 91 — 
Civil Procedure Code (Act V of 19081, O. XLI, r, 33 

Where ibis agreed to sell property. to one person 
and it is subsequently sold by the vendorin contraven- 
tion of the agreement, and the first purchaser brings 
a suit for specific performance of the contract of 
sale, the proper form of the decree to be passed in 
case of plaintiff’s success, is nob to declare the subse. 
quent sale void, but to direct the subsequent purchaser 
to execute a conveyance to plaintiff. The Court has 
powernnder Order XLI, rule 33, Civil Procedure Code, 
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1908, to pass such a decree pven though tho plaint 
doos not contain a prayer to that effect. 

The subsequent purchaser in such a case is in law a 
trustee of the propefty for the person who has a 
prior agreement for sale. 


Second appeal against the decree of the 
District Court of Coimbatore, in A. S. No. 67 
of 1910, presented against that of the Dis- 
trict Munsifof Udamalpet, in O. S. No. 591 
of 1968. | 

Hon'ble Mr. P, 9 Sívaswamz Iyer, (Advo- 
cate- General), for the Appellants. 

Mr. T. R. Ramchandra Iyer, for the Re- 
spondenta. 

JUDGMENT,.—The suit is for specific 
performance of an agreement to sell certain 
land, entered into between the plaintiff and 
the first defendant. The latter subsequently 
sold the land to the second and fourth defend- 
ante. The plaintiff asked for a declaration 
that the sale in favour of defendants Nos. 2 
to 4 was void £8 against him, and for a direc- 
tion that the first defendant to execute & con- 
veyance of the land in the plaintiff's favour 
and this is the decree that has been passed 
by the District Court We accept the finding 
of the Judge that the plaintiff is entitled to 
specific performance. The sale to the defeud- 
ants Nos. 2 to 4 is good in law subject to the 
plaintifi’s rights. Section 91 of the Trusts 
Act enacts that in such a case the subsequent 
purchaser is a trustee of the property in law 
for the person who has a prior agreement for 
sale. The proper course in such a case would 
be to direct a conveyance to be executed by 
the subsequent purchaser. We believe that 
the practice generally in the Mofussil Courts 
is to declare the subsequent sale void and to 
direct the vendor to execute & conveyance. 
We are not prepared, in the face of the exist- 
ing practice, to accede to the appellants’ con- 
tention that the spit should be dismissed on 
the ground that there is no prayer in the 
plaint for the execution of a egnveyarce by 
defendants Nos. 2 to 4. We have the power, 
if necessary, to direct the subsequent pur- 
chaser to execu'e tha conveyance: Ses Order 
^A Lil, rule 38, of the Code of Civil Procedure. 
We, however, consider it unnecessary to do so 
in this case, as there are difficulties arising 
from the particular facts*of the case. 

We dismiss the second appeal with costs. 

Appeal dismissed. . 


V ol. XIII] 
PARTAPD SINGH Y. PANJABU, 


PUNJAB CHIEF COURT. 
SECOND Civic Appgan No: 49 or 1910. 
December 2, 1911. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shah Din. 


PARTAB SINGH AND OtHERS—PEAINTIFFS— 


APPELLANTS 


versus 
Musammat PANJABU AND OTHERS— 


DEFENDANTS — RESPONDENTS. 

Custom-—Succession — Daughter—Self.acquired pro- 
perty—Collaterals—Burden of proof—Goriwal Jats of 
Inudhiana District. 

The burden of proving that the collaterals of the 
propositus are entitled to succeed to his self-acquir- 
ed property in preference to his daughter lies on the 
collaterals,  . 

Among Goriwal Jats of the Ludhiana District 
2 special custom, contrary to general custom, prevails 
whereby daughters are excluded by collaterals of the 
4th degree as regards sucgession to self-acquired pro- 
perty. 

Musammat Ishar Kuar v. Raja Singh, 
608; 29 P. R. 191); 
1911, followed. 

Nawab-ud din v. Kami, 12 P. R. 1901; 77 P. L. R. 
1901; Rajo v. Karam Baksh, 18 P. W. at, 1908, 11 P. R. 
1908; 92 P. L. R. 1908, distinguished. 

The fact that a daughter isin possession of the 
deceased’s solf.acquirod property under a mutation 
order is not material except perhaps as regards bur- 
den of proof. 


Second appeal from the order of the Divi- 
. sional Judge, Ludhiana Division, dated the Ist 
November.1911, affirming that of the Addi- 
` tional District Judge, Ludhiana, dated the 31st 
July 1909, dismissing plaintiff's claim. 

Lala Lajpat Rat, for the Avpellants. 

The Hon'ble Mr. Muhammnd Shai, for the 
Respondents. 

JUDGMENT.—The parties to this case 
are Gortwal Jats of Tahsil Jagraon, District 
Ludhiana. Plaintiffs as reversioners claim 
the propsrby left by one Dhannu, while 
defendants Nos. 1 to 3 are Dhannu’ 8 married 
daughters, as per pedigree table:— 


9 Ind. Cas, 
94 P. L. R. 1911; 12-4 P. W.R. 


JOGI 
ec det 

at ) 

a Genda 
| 
Lehna Sohna, 
| whose gons and grand-sons 
Dhannu, are plaintfis, 
whose widow Dani 
held for life 


| 
Defendants Nos.1to3, ° 
daughters. 


The other defendants are (1) ten plaintiffs 
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in a connected case with which we are nof 
now concerned, and (2) eight mortgagees for 
the property. 

Plaintiffs claimed by right of inheritance 
on the contention that among Goriwal Jats 
of Ludhiana danghters are excluded from 
inheritance by collaterals in the 4th degree, 
whether the property is self-acquired or not. 
[The first Court talks of collaterals in the 
10th degree and the lower Appellate Court 
of the 5th degree; but olearly plaintiffs are 
in the 4th degree, Jogi, being the common 
ancestor in thts case. 

The first Court found that plaintiffs are 
collaterals of Dhannu as stated above, and 
this point need not be mentioned again. It 
then went on to hold that the property in 
suit was acquired by Diwana and not by Jogi 
and was, therefore, not ancestral gua 
plaintiffs. Lastly, remarking that in the 
Punjab generally daughters succeed to 
self acquisition in preference to remote 
collaterals, the Court expressed the opinion 
that plaintiffs had proved no special custom 
to the contrary, notwithstanding the entry 
in their favour in the Riwaj-z-am, and that 
in equity, collaterals in the “tenth degree” 


. should not be given preference over daughters 


in such cases. 

The suit having been thus dismissed, 
plaintiffs appealed to the learned Divisional 
Judge, who upheld the first Court’s decision. 
He laid the onus upon plaintiffs, and this 
was, no doubt, right enougb; and he proceeded 
to rule that the Rzwaj-7-am entry was not 
sufficient to. shift the onus and that the one 
decided case on the point among these Qori- 
wal Jats, namely, Musammat Ishar Kuar v, 
Raia Singh (1), decided by the District 
Judge, Ludhiana, in 1908, did not help the 
plaintiffs, 

The plaintifis have come up here with a 
further appeal, which we think must suc- 
ceed. The lower Appellate Court’s jidgment 
was delivered on lst November 1909 and the 
appeal against it was laid before a Judge of 
this Court on 22nd June 1910, who, going 
upon the general custom of the Province in 
regard to succession of daughters to non-an- 
cestral property, remarked that, if the pro- 
perty was non-ancestral the decision of the 
lower Appellate Court was, in hig opinion, 

(1) 9 Ind. Cas. 608; 29 P, R.1911; 04 PLL R. 
1911;.124 P. W. R. 1911. 
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correct, bat that it might be that after all 
the property was ancestral. This expression 
of opinion, of course, does not bind us now, 
‘the more especially as the Judge had not the 
benefit of considering the judgment of this 
Court (Division Bench) in Musammat Ishar 
Raur's cage (1) mentioned above, which came 
up here, on first appeal. Then, after an ex- 
haustive examination of the evidence and 
a careful local inquiry by a Commissioner, 
it was laid down that among Goriwal Jats 
of Ludhiana there was a special custom con- 
trary to general custom whereby daughters 
were excluded by collaterals. In that case 
the collaterals were related in the 3rd degree, 
but no stress was laid upon this circumstance, 
and it is apparent that the conclusion would 
have been the same had the degree of re- 
lationship been the 4th. See Ishar Kaur 
v. Raja Singh (1) [decided on 13th 
February 1911, and heard on 6th February 
1911, 5 or 6 months after the case now 
before us first came before the Judge in 
Chambers.] 

It seems clear to us that we must follow 
that ruling unless it can be effectually dis- 
tinguished. Mr. Shafi, besides noticing the 
difference of one degree in nearness of re- 
lationship, takes three points in this con- 
nection. Furst, he points out that there 
the collaterals were in possession under a 
mutation, whereas here the daughters have 
this advantage; neat, that there the plain- 
tiff was nob a daughter but a daughter's 
daughter (really a sister’s daughter) and, 
thirdly, that there the original acquirers 
were two whole brothers, deceased being 
descendant of one brother and plaintiffs 
of the other. We cannot see that the first 
of these points is material except perhaps 
as regards burden of proof, which we have 
conceded lies on plaintiffs; and the facts as 
regards the third point are precisely the 
same as the present case. The second point 
alone thus needs examination. 

It is true that the plaintiff in Musammat 
Ishar Kaur'scase(1) wasasister's daughter, 7.e., 
daughter's daughter of the penulizmate male- 
holder, but nevertheless the dictum that the 
daughter herself was not entitled to sucseed as 
a full owner was not objler, for it was part of 
plaintiff's case, strongly urged by her learned 
Counsel, Mr. Shafi, that she was entitled 
in preference to the collaterals because her 
inother was by custom entitled to succeed 
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as a full owner. “This made it necessary for 
this Court to consider and decide the ques 
tion of the relative rights of a daughter and 
collaterals, and the appeal was decided 
against the plaintiff expressly on the ground 
that her mother, even considered as a 
daughter of a male-holder, was excluded 
by the collaterals and so a forí?or? she was 
herself excluded. The local inquiry and the 
investigation in Court were all directed to 
the ascertainment of the rights of daughters 
of male holders as such. It is clear, then, 
that the case cannot be effectually distin- 
guished from the present: case. | 
And we do not think Mi. Shafi has succeed- 
ed in showing us that the ruling in that 
ease was unsound. He refers us fo section 
23 of Rattigan’s Digest, but that only states 
the general custom and here there is, for 
reasons fully given in the other case which 
we need not repeat here, a peculiar special 
custom followed by this section of Jats. Then 
he points to the Hindu law under which a 
daughter is an heir but a daughter's daughter 
is not; but we cannot see how this helps 
matters when a special enstom is proved. 
Lastly, he quotes a number of rulings, see 
below* concerning which we offer the follow. 


ing remarks:— 

Nawab.ud.din v. Kami (2) is a case 

of Malak Rajputs of Ludhiana city, and 

No 
doubt the Rewai-c-am was the same as that 
now before us, but here the tribe is different 
and there was uo gift; and there the learned 
Judges do nob seem to have. noticed the re- 
mark at page 40 of Mr. Gordon Walker's 
Volume on Customary Law in Ludhiana, 
para. 79, to the effect that in such matters no 
distinction is made between ancestral and 
self-acquired property. 

Rajo v. Karam Bakhsh (8) is a case of 
Ratal Jats of Tahsil Labore, in which a be- 
quest to a daughter made in presence of col- 
laterals in the 8th degree was upheld. 

The other rulings are quoted in order to 

(2) 12 P. R. 1901; 77 R. L. R. 1901. 


(3) IL P. R. 1908, 92 P. L, R. 1908, 18 P. W.R. 
1908. 





*Nawab-ud-din v. Kamig12 P R. 1901; 77 P. L. R. 
190': Rajo v. Karam Bakhsh, 11 P R. 1908: 92 P L. R. 
1908: 13 P. W. R. 1908: Maula Bakhsh v. Muhammad 
Bakhsh, 54 P. R. 1906; Sayad Rahim Shah v. Sayad 
Husain Shah, 102 P. R. 1901; 119 P. L. R, 1901; Har 
Narain y, Musammat Deoki, 24 P, Ri 1898, 
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bring to our notice the warnings given by 
severallearned Judges in them of the danger 
in relying too much upon statements of cus- 
tom made by male to the prejudice of females. 
We are well aware of the danger; but we 
do not see how the warnings really affect 
this case. The ruling we elect to follow was 
based on a large mass of evidence which js not 
in any way weakened by any consideration 
of the danger of excessive reliance upon a 
Riwaj iam. 

For these reasons, we accept this appeal, 
and, setting aside the judgments and decrees of 
the Courts below, we decree plaintiff's claim, 
but in view of the facts that the ruling 
we follow was not delivered until February 
1911 and that the ease, apart from that 
ruling, was a doubtful and difficult one, we 
direct that the parties do bear their own 
costs. 

Appeal accepted. 


MADRAS HIGH COURT. 
APPEAL AGAINST OnpER No. 16 or 1911. 
November 22, 1911. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
MULLASERI GOPALA MENON— 
APPELLANT 
versus 
KRISHEKI KOVILAKNATH MANAVIK. 
RAMAN, alias ANUJAN RAJA AVERGAL 
— RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 212 5-—Eme- 
cution of decree— Application to execute decree already 
under attachment, whether an application in accordance 
with law — Limitation— Decree by first Court reversed on 
appeal-— Restitution, whether enforceable in execution — 
Civil Procedure Code (Act V of 1908), s. 144. 

An application for execution of a decree which was 
dismissed on the ground that the qpcree itself was 
already under attachment, isan application in ac. 
cordance with Jaw so asto save limitation. 

Thuchakovil Unni Koya v. Arapayil Pathuti Umma, 
(1911) 1 M. W. N. 187, 9 Ind. Cas. 786, 9 M. L. T. 812, 
21 M. L. J. 577, explained and distinguished. 

The right of restitution arising out of the reversal 
of a decree ofan Appellate Court is, under section 144, 
Oivil Procedure Code, 1908, enforceable in execu- 
tion and no separato suit lies for the purpose. 

Appeal against the order of the Subordi- 
nate Judge ab Palghat, in A. S. No. 761 of 
1910, presented agaiust the order of the 
District Munsif at Alatur, in. Miscellaneous 
Petition No, 1112 of 1910. 

Dr. 3. Swaminathan, for the Petitioner, 

Mr. T. R. Ramachandra Aiyar, for the 

Respondent, 





JUDGMENT.—The first question argued 
before us relates to limitation and arises upon 
the facts. One Seshan Pattar was sued in 
the District Munsif’s Court at Alatur in 1904 
by the present appellant, and the latter re- 
covered a decree for payment of money, but 
the decree was reversed by the Subordinate 
Judge’s Court of Palghat onthe 3rd September 
1904. Before the judgment of the Appellate 
Court, however, was passed the appellant had 
executed the original decree against Seshan 
Pattar. Then it appears the assignor of the 
respondent in this appeal instituted a suit in 
1906 in the District Munsif’s Court at Alatur 
and attached before judgment the right of 
Seshan Pattar to the restitution of the property 
recovered from him by the appellant under 
the decree of the lower Appellate Court dated 
3rd September 1904. The application for 
execution which the District Munsif found 
would save limitation, was made by Seshan 
Pattar’s sons on the 30th August 1907. At 
the time of the application the decree had 
been attached, as already stated, and the 
question is whether the application whish 
was dismissed on the ground that the decree 
was under attachment and could not, there- 
fore, be executed can be regarded as an appli- 
cation according to law as a step-in-aid of 
execution. Theljearned Counsel for the appel- 
lant has strongly relied in support of his 
contention that the application was not in ac- 


" cordance with law on the case of Thucha- 


koril Unni Koya v. Aropayil Pathuti Umma (1). 
But that was a case in which the attachment 
was under the second paragraph of secticn 
273 of the Code of 1882. But the provisions 
of this paragraph cannot be applied to the 
present case, for itis the same Court, that 
is, the District Munsif’s Court of Alatur which 
passed the decree sought to be executed and 
which has to execute the decree of the Subor- 
dinate Judge's Court of Palghat which is 
under attachment. This case would rather 
seem to be covered by the first part of the 
penultimate paragraph of section 273, which 
does not direct stay of the execution of the 
attached decree. Even if that provision does 
not apply, the only effect of the attachment 
would be to prevent alienation. Nor is there 
any thing in the terms of the order passei 
on the application for attachment which 


(1) (1911) 1 M.W.N. 187; 9 Ind, Cas, 786; 9 M.L, T, 
312; 21 M. L, J. 677. 
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forbids the decree-holder from proceeding 
with the execution. We, therefore, hold that 
the application of the 30th August 1907 was 
in accordance with law. 

The second point argued by Dr. Swami- 
nathan is that a right of restitution arising 
out of a reversing decree cannot be enforced 
in execution. But section 14 of the present 
Civil Procedure Code, which governs the 
question, makes it quite clear not only that 


such aright can be enforced in execution; 


but that no suit shall lie for the purpose. 
The result is that the appealis dismissed 
with costs. . : 
Appeal dismissed. 





PUNJAB CHIEF COURT. 

SECOND Civin Appeat No. 1120 or 1910. 
November 30, 1911. 
Present:— Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Rattigan. 
HAZARA SINGH AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
Versus 


HARNAM SINGH AND OTHERS — 


DEFENDANTS— RESPONDENTS. 

Custom —Alienation--Hight cf collateral im the 
eleventh degree to contest alicnation—-Right of succession 
wider than the right to control alienation, 

In the absence of a special custom in his favour, a 
collateral of the alienor in the Llth degree has no 
right to object to the alienation. 

Arur Singh v. Musammat Lachmi, 75 DP. R. 1898 
and Khazan Singh v. Relu, 35 P. R. 1906, not follow- 
ed. 

Natha Singh v. Mohan Singh, 93 P. R. 1906: 
168 P. L. R. 1906; Hira v. Karam Kaur, 23 P. 
R. 1907; Sawan Singh v. Harnaman, 162 P. L. 
R. 1901; Hardassing v. Buta, 94 P. L. R. 1908; 
Gujar v. Sham Das, 107 P. R. 1887; Mangal v. Ohetu, 
20 P. R. 1880, relied upon. 

The right to succeed, where escheat is the alter- 
native to succession, is far more extensive than the 
right to control alienation. There is nothing incon- 
sistent in the proposition that a distant collateral, who 
cannot control alienation, may still have a right supe- 
rior to the Crown. 

The mere fact that the property in respect of 
which the right of control has been asserted, has 
descended from the common ancestor of the alienor 
aud the claimant does not, in the absence of a special 
custom in favour of the latter, entitle him to deprive 
the alienor of the right to select his successor or re- 
presentative in estate, where the claimant is a very 
remote relation. The latter succeeds only to so much 
ofthe propetty as has not been disposed of by the 
alienor. 

Dula Singh v. Wazir Singh, 69 P. R. 1887, relied 
upon, 


INDIAN OASES. 


- rate beyond the fifth, or, 


gig. 


Second appeal from the order of the Divi- 
sional Judge, Jullundur, dated the 3rd August 
1910, reversing that of the Munsif, 1st Class, 
Jullundur, dated the 23rd December 1908, 
decreeing plaintiff's olaim. 

Rai Sahib Pandit Sheo Narain and Lala 
Dharam Ohand, for the Appellants. 

Rai Bahadur Bakhshi Sohan Lal, for the 
Respondents. 

JODGMENT.—This appeal and No 1121 
of 1910 can be disposed of together, the two 
suits having been dismissed, on the appeal of 
the defendants, by the lower Appellate Court 
on the ground that the plaintiffs’ collaterals in 
the llth degree of a mortgagor, had no right 
to control his alienation of his ancestral pro- 
perty., 

The authorities cited on either side are 
Muhammad v. Jahan Khan (1), in which it 
was held that a well established rule, . per- 
mitting male collaterals in the tenth degree 
from a deceased proprietor tocontest an alien- 
ation by his widow to his sister’s son, pre- 
vailed among Muhammadan Jats of Gujar Khan 
Tahsil Rawalpindi. 

Dula Singh v. Wazir Singh (2), in which 
it was held that the collaterals in the tenth 
degree of a childless Jat landowner of the 
Batala Tahsil, Gurdaspur, had not discharged 
the burden of proviog that they conld coan- 
trol his power of alienating ancestral pro-s 
perty. 

Powell, J., said:— A very remote relation 
may be entitled to the succession rather than 
that the property should escheat; but ib is a 
well recognized rule that relations, at any 
possibly, sixth or 
seventh degree, must show that by custom 
they are entitled to inter vene," 

Guar v. Sham Das (3), in which Plowden, 
S. J., said:— It has been found as a rule 
that collaterals beyond the fifth or at most 
the seventh degree of relationship are not re- 
cognized as entitled to control the action 
of a sonless proprietor in respect of disposi- 
tion.” 

The parties were Sus Jats of the  Hoshiar- 
pore District, and it was held that the trans- 
feree had not discharged the burden of prov- 
ing that a grand nephew of the transfocor 
could not contest the transfer. 


(1) 119 P. B. 1883. 
(2) 69 P. R. 1887. 
(8) 107 P. R, 1887. : 
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Mangal v. Ohetu (4), in which it was held 
that among Baisah Jats of Mauza Babiar, 
Tahsil Raya, Sialkot, collaterals ia the tenth 
degree could not object to an alienation by a 
childless proprietor. 

Allah Bakhsh v. Buta (5), in which it was 
held, following the principle laid down by 
the Full Bench in 1887, that the burden of 
proving affirmatively that they were entitled 
to challenge a sale by a sonless Ghuman Jat 
of Muuza Kala, Sialkot Tahsil, lay on the 
plaintiffs who had embraced the Mahomedan 
religion, lived in another village and were. 
collaterals in the eighth degree of the vendor, 
the vendee being his collateral in the ninth 
degree, and that they had not discharged the 
burden. i 

Arur Singh v, Musammat Lachmi (6), in 
which it was held that among Dhillon Jats 
of the Lahore District, collaterals in the 
ninth degree of the alienor could object to an 
alienabion. 

The Division Beneh said, referring to the 
dietum of Plowden, S. J., in Ralla v. Budha 
(7), at page 280, that the rule in favour of con- 
trol by collaterals of alienation had been re- 
cognized thoroughly since the passing of the 
Full Bench decision in 1837, above cited, and 
continned:— This being the case, all agnates 
who are heirs by virtue of their relationship 
have presumably the right of objecting to auy 
act which injures their right of succession 
and it is difficult to see how an arbitrary ling 
can bedrawn in favourof agnatesup toa 
certain degree, and those beyond excluded 
from the benefit of the presumption." 

Khazan Singh v. Relu (8),in which it was 
held, that among the agricultural tribes of 
the Punjab there was no defipite limit of pro- 
pinquity up to which kinsmen are to be pre- 
sumed to have the right to impeach aliena- 
tions, without consideration or necessity, of 
ancestral land by a sonless .proprietor, and 
beyond which they are to be presumed not 
to have it, and that collaterals in the tenth 
decree of the alienor had this right, 

Natha Singh v. Mohan Singh (9), in which 
it was held thatthe onus of proving that 
among Ghuman Jats of the Sialkot Tahsil, colla- 


teralsin eighth degree could contest an alien- 
(4) 20 P, B. 1990. 
(5) 79P. R. 1891. ° 
(6) 75 P. R. 1898. 
(T) 50 P. R. 1893. 
(8) 35 P. R, 1906. 


i 
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ation by a childless proprietor of his ancestral 
land was on the collaterals, who had failed 
to discharge it. The Division Bench said:— 
“Ib is nob necessary to discuss in detail the 
instances cited on behalf of the defendants. 
* + Æ They consist of à number of cases 
in which it was held that collaterals of a 
higher degree of remoteness were held incap- 
able of suing, and their value lies in the fact 
that they show that a numerical limit be- 
yond which collaterals are not competent 
to sue is fully recognized * * * and they 
emphasize what has been noted in several 
rulings of this Court and whet is undoubtedly . 
the case that aright to succeed to an estate 
after the death of the owner does not neces- 
sarily infer the right to control its disposal 
by that owner during his life-time, even 
under the customary law. 

Hirav. Karam Kaur (10), in which it was 
held that, among Hindu Bhat Jats of the 
Raya Tahsil, Sialkot, his collaterals in the 
eighth degree were not entitled by custom 
to contest an alienation of ancestral property 
by a sonless proprietor, as being made with- 
out necessity or consideration. 

Sawan v. Harneman (11), in which it 
was held, in a case batween Jat Sudas of 
the Jullundur District, that collaterals in the 
10th degree had not discharged the burden of 
establishing their right to control alienations 
by. a childless proprietor. 

Hardas Singh v. Buta (12), in which it was 
held that among Bajwah Jats of a Tahsil, other 
than Raya, in the Sialkot District, collaterals 
in the 11th degree could not interfere with a 
gift to a maternal uncle. 

In some of the cases above cited the pro- 
visions of the Riwaj-t-am affected the deci- 
sion, but the weight of authority is, in our 
opinion, very strongly opposed to be plain- 
tiffs’ alleged right to interfere with the alien- 
ations in suit, in the absence of evidence of 
special custom in his favour. It i$ true that 
Arur Singh v. Musammat Lachmi (6) and 
Khazan Singh v. Relu (8), to which Chatter- 
jee, J., for whose opinion we have very great 
respect, was a party, indicated a tendency to 
admit the right of the remotest collaterals 
to control alienations but our brother Ro- 
bertson, a party to the later ofthese two 
judgments, was also a party to Natha Singh 

(10) 23 P. R. 1907. 


(11) 162 P. L. R. 1901. 
(12) 94 P. L., R. 1908. 
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v. Mohan Singh (9) and Hire v. Karam Kaur 
(10), above cited. 

The authorities confirm us in the opinion 
that the right to succeed, where escheat is 
the alternative to succession, is far more ex: 
tensive than the right to control alienation, 
and there is, in our opinion, nothing in- 


consistent in the proposition that a distant - 


collateral who cannot control alienation may 
still have a right superior to the Crown. 
The mere fact that the property, in respect 
of which the right of control has been assert- 
ed, has descended from the common ancestor 
of the alienor and the claimant does nof, in 
the absence of evidence of a special custom 
infavour of the latter, entitle him to de- 
prive the alienor of the right to select his 
successor or representative in estate, where 
the claimant is avery remote relation; the 
latter susceeds only to so much of the pro- 
perty as bas nob been disposed of by the 
alienor. In these cases no special custom 
has been established or even seriously as- 
serled. 

For these reasons, we dismiss this appeal 
with costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 11 or 1911. 
November 28, 1911, 
Present:—Sir Ralph Benson, Judge, and Mr. 

. Justice Abdur Rahim, 
KATCHALAI MUDALI—APPELLANT 
versus 


V. KUPPANNA MUDALI-—-RESPONDENT, 
. Mortgage--Prior and puisne mortgagees—Sutt by 
second nortgagee— Joinder of first mortgagee as party— 
Decree for sale-—Non-reservation of rights of first mort. 
gagee, effect of-—TV heather bars first mortgagee’s right to 
enforce his mortgage. 

A decree ina mortgage suit, brought by a second 
mortgagee ympleading a prior mortgagee as party de- 
fendant, which directed the sale of the property with- 
out reserving the rights of the prior mortgagee, does 
not, where the latter’s right has been admitted, bar 
a suit by the prior mortgagee for enforcement of his 
mortgage right. The decree in such suit does not 
intend thatthe sale of property is to be in defeasance 
of the first mortgagee’s rights. 


Arundchella Reddi v. Perumal Reddi, 9 M. L. T. 90; 


21 M, L. J. 635; 9 Ind. Cas, 285, referred to, 

Sri Gopal v. Pirthi Singh, 24 A. 429; 20 I, A. 118; 
4 Bom. L. R? 827; 6 C. W. N. 889, explained and dis. 
tinguished. 

It is not necessary, in a suit by a puisne mortgagee 
that ihe holders of prior mortgages should be made 
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parties and questions relating to their mortgage de- 
termined. 

Singam Marwari v, Barhamdeo Prasad, 10. L. J. 887 
ab p. 348, referred to. 


Appeal against the decree of the District 
Court of North Arcot, in A. S. No. 228 of 
1909, presented against the decree of the 
District Munsif of Sholinghar, in O. S. No. 
1254 of 1907. 

Mr. K. O. Desikachariar for the Appel- 
Jant. 

Mr. T. V. Mathukrishna, 
Respondent, 

JUDGMENT.—Here the appellant isa 
puisne mortgagee and tho suit is instituted by 
the respondent, who is the assignee of a prior 
mortgagee, for enforcement of that mort. 
gage. Ibis argued on behalf of the appel- 
lant that the decree in the prior suit institut- 
ed by the appellant for enforcement of his 
mortgage which directed the property to be 
sold in satisfaction ofthe appellant’s mort- 
gage without expressly reserving the right 
of the respondeat, who had been added 
as a party defendant to that suit, was a bar to 
the present action. But we do not think 
there is fores in this contention. In the 
previous suit, the appellant, who was the 
plaintiff, admitted the present respondent's 
mortgage and there was no dispute about 
its priority over the appellant’s mortgage. 
The question at issue in that case was 
something else. No doubt, the decree made 


Iyer, for the 


“no provision for the respondent’s mortgage but 


that does not necessarily mean thatthe sale of 
the property was to be in defeasance of his 
rights. See Arunachella Reddi v. Perumal 
keddi (1). It is not necessary, io a suit 
by a puisne mortgagee that the holders of 
prior mortgages should be made parties, and 
the questions relating to their mortgages be 
determined: See Singam Marwari v, 
Barhmadeo Prasad (2). 

The learned Vakil for the appellant has, 
however, strongly relied on the case of Srz 
Gopal v. Pirthi Singh (3). But, in that 
case, the object of the suib was to obtain 
a determination of the rights of the different 
incambrancers on thé property, and one of 
the parties failed to seb up his alleged 
incumbrances. It was, therefore, held that 
he could not enforce at in a subsequent 

(1) 9 M. L. T. 90; 21 M. L. J. 635; 9 Ind. Cas. 285. 

(2) 10.L.J.831 at p. 348. 


(3) 24 A. 429; 29 I, A, 118; 4 Bom. " R. 827; 6 C. 
W. N. 889. 
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suit. The present case, as we have pointed 
out, is quite different. . 
The appeal must be dismissed with costs. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Civit Appeat No, 283 or 1910. 
July 5, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

DEBI DAS MABWARI-—PnratiNTIFF — 
ÁPPELLANT 
versus 
Tug CHAIRMAN or MOTIHARI 
MUNICIPALITY—Derenpant— 


RESPONDENT. 

Municipality—Permanent lessee under Municipality 
—Exemption from payment of rates — Contract — Onus 
of proof. 

À. permanenb lessee under a Municipality is not as 
such exempted from payment of Municipal rates. 
The case must be governed by the coutract. If there 
is no provision in the lease for any exemption, 
the lessee must pay the rates which he is under a 
statutory obligation to pay. 

The burden is upon the lessee to establish an exemp- 
tion from the statute. 

Mohanand Sahai v. Said-un-nissa, 8 C, L. J. 625; 12 
C. W. N. 154, relied upon. 


Appeal from the decree of the Sub-Judge 
of Mozaffarpur, dated July 24th, 1909, revers- 


ing that of the Munsif of Motihari, dated 


March 22nd, 1909. 

Babu Sast Sekhar Bose, for the Appellant. 

Babus Lachmz Narain Singh and Satya 
Oharan Singh, for the Respondent. 

JUDGMENT .—This is an appeal on behalf 
of the plaintiff in a suit for declaration that he 
is not liable to pay Municipal rates under the 
Bengal Municipal Act. The plaintiff is a 
lessee under the MunicipalMy and his cone 
tention is that he has beer exempted from 
payment of Municipal rates by the proper 
authority. The Court of first instance 
decreed the suit, upon appeal the Subor- 
dinate Judge has dismissed it. The Courts 
below have discussed the quéstion whether 
the plaintiff has been validiy exempted from 
the payment of Munigjpal rates by a legally 
coustituted authority. In our opinion, no 
such question arises or requires consideration. 
The case for the plaintiff is that his rights 
are regulated by the contract between the 
parties. That contract makes him perma- 
nent lessee under the Municipality. He is 
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liable thereunder to pay for the uso and 
occupation of the land at a specified rate. 
That vato, again, is liable to be enhanced after 
a prescribed period. It is further provided 
that the land is let out for building pure 
poses but restriction is imposed as to the use 
of the building to be erected. There is 
also a provision by which the Municipality 
is entitled to exercise a right of ‘pre-emption. 
There is no provision in the lease, however, 
to the effect that the plaintiff will be 
exempted from the payment of Municipal 
rates after the erection of buildings on 
the land demised, The plaintiff is clearly 
under a statutory liability “to pay the rates 
demanded from him and the burden is 
upon him to establish an exemption from the 
statute: | Mohanand Sahat v. Said-un-nissa(1) |. 
If it was intended by the parties that the 
plaintiff should be exempted from the 
payment of Municipal rates, there ought to 
have been an express covenant in the lease 
to that effect. In the absence of such a 


provision we are unable to hold, that under 


the terms of the contract between the 
parties, the plaintiff has been exempted from 
the payment of Municipal rates which he 
is under a statutory obligation to pay to 
the Corporation. The conclusion follows 


‘that there is no foundation for the claim of 


the plaintiff and his suis has been rightly 
dismissed, 

The appeal, therefore, fails and is dis- 
missed with costs. 

This decision, it is conceded, will govern 
the other appeals, namely, Nos. 289, 290 and 
291 of 1910 which are also dismissed with 
costs. 


A ppont dismissed, 
(1) 8 C. L. J. 525; 12 C. W. N. 154 





MADRAS HIGH COURT. 
SEGOND Civit Arrears Nos. 810 anp 826 
or 1910. 

November 16, 1911. 
Present;—Sir Ralph Benszn, Judge, and 
Mr. Justice Sundara Aiyar. 
RANGASAMY PILLAI AND OTHERS— 
APPELLANTS 
VErSUS 
MATHU CHIDAMBARA GURUKAL 


AND ANOTHER~—HRSSPONDENTA, 
Provincial Small Qause Courts Act (IX of 1887) 
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Sch. II, Arts 18, 18—S8mall Cause Suit—Claim for 
temple emoluments—Takid | granting—Emoluments — 
Lrusts—-Suit for emoluments and neividhanam—Juris- 
diction of Small Cause Court. 

A suit for temple emoluments, secured to the plain- 
tiff by the author of a trust by a takid, which was 
registered on the same day as the instrument of trust 
itself, both in reality forming part of the same trans- 
action, falls within the purview of Articles 13 and 18 
of the Provincial Small Cause Courts Act; and is not 
‘cognizable by a Small Cause Court. 

Where a claim for neivedhanam, or rice allowance, 
is sued for along with a claim for such .emoluments, 
the whole suit is excluded from the cognizance of a 
Small Cause Court and is triable as a regular suit. 


Second appeals against the decree of the 
District Court of Madura, in A. S. No. 336 
of 1909, presentefl against the decree of the 
District Munsif of Madura, in O. S. No. 616 
of 1907. 

Mr. V. O. Seshachariar, fir the Respord- 
ents. 

Mr. M. Narayanswami Iyer, for the Appel- 
lants. 

JUDGMENT.—One of the claims sued for 
is the amount due to the plaintiff as here. 
ditary Pujar: of the temple, The emolu- 
ments are secured to the plaintiff by the 
author of the trust by a #akid which was 
registered on the same day as the instrument 
treating the trast itself, and both were in 
reality part of the same transaction. The 
claim would fall within the purview of Article 
13, and apparently also of Article l8 of the 
schedule to the Provincial Small Cause Courts 
Act. The Munsif was quite wrong in hold- 
ing that the claim for nezvedhanam, or rice 
allowance would not be tried by him on 
the regular side. The plaintiff having sued 
for it along with the emoluments due to 
him under the /akzd, the whole suit was 
triable as a regular suit, The District Judge 
was wrong in holding that no appeal lay to 
' his Court. 


We reverse the decree of the lower Appel. 


late Court and the decree of the Munsif in 
so far as it relates to meiveihanam. We 
remand the appeal to the lower Appellate 
Court for disposal according to law. The 
lower Appellate Court will dispose of claim 
both to the salary and to the nezvedhanam. 
It will either itself record the evidence 
on the question of the plaintiff’s right to 
the nevredhagam or direct the District Mun- 
sif to do so. í 
The costs” of the second appeals will 
abide the result. j 
' Cause remanded: 
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CALCUTTA HIGH COURT. 
Secono Ouviu Apparat No. 2205 or 1908. 
November 29, 1911. 

Present: —Mv. Justice Stephen and 
Mr. Justice Coxe. 

UJAL SINGH. D&FENDANT—- APPELLANT 
ver8us 
DEBYA SINGH SARDAR —PLAINTIFF AND 
Tas SECRETARY or STATE ros INDIA 


in COUNCIL —REsPONDENT. 

Central Provinces Land Revenue Act (XVIII of 1881), 
s. 88 —Sutt for amendment of Settlement Record —Party 
-- Whether Government necessary party. 

The plaintiff brought a suit fora declaration that 
he was the maintenance grant-holder of a certain 
Mauzah and for the amendment of the Settlement 
papers in which he had been described as a tiecadar. 
In the Couris below he obtained the declaration 
but he omitted to give notico of the suit to Govern- 
ment: 

Held, that, the wordsof section 83 of the Central 
Provinces Land Revenue Acb aro imperative, and ib 
was the duty of the plaintiff to give notice of his 
suit to Government. 


Appaal from the decree of the Sub-Judge 
of Sumbalpore, dated June lst, 1903, afirm- 
ing that of the Munsif of the same place, dated 
February 23th, 1908, 


Baba Dwarka Nath Chakravarti, and Mr. G. 
Strcar, for the Appellant. 

Baba Jogendra Ohondra Ghose, for the 
Respondent. 

Babu Ram Okaran Mitra, Senior Govern- 
ment Pleader, for the Secretary of State. 


JUDGMENT.—Iu this case the plaintiff - 
brought a suit fora declaration that he was 
the maintenance grant holder ofa certain 
mauzah in perpetuity on payment of a 
gama of Ks. 15 per year. His grievance 
was that he had been entered in the Settle- 
ment Record as ae ticoadar of a village with 
a protected status at an annual jama of 
Rs. 220, In his original plaint, he speci- 
fically asked that the Settlement papers 
might be amended and he might have a 
declaration in the sense in which he wished, 
In an additional plaint he prayed that the 
request for amending the Settlement papers 
might be excluded from,the prayer. In the 
result he obtained from the first Court an 
order—~-a declaration—in the sense in which 
he wished aud an order that the entry in 
the Settlement Record should be cancelled. ' 

This decision was upheld on appeal. He 
did not take the precaution of giving notice 
to Government of his suit which if was 
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his duty to do under: section 83, Central 
Provinces Land Revenue Act. The result 
was that Government was not represented 
in this case until it came up to this Court 
in second appeal. The Government now 
applies to have the oase sent back for a 
re-hearing and we cannot see our way not 
to accede to this request. It is urged before 
us that the suit is not one for the cancella- 
tion or amendment of the Settlement under 
section 83 of the Central Provinces Land 
Revenue Act. Wecannot take this view. In 
the first place, it is prayed that the record be 
cancelled. Inthesecond place, the relief is ob- 
tained and in the third, it is obvious that it 
would be unjust that the rent payable by 
. plaintiff should be reduced from Rs. 220 to 
Rs. 15 leaving the zemindur defendant liable to 
Government as though that rent remained at 
the figure recorded iv the Settlement Record, 
Rs. 220. We regret that the parties should 
be put tothe additional expenses of a trial 
which a remand will cause, bat the plaintiff 
is responsible for this inconvenience because 
he did not do what it was clearly bis duty 
to do under section 83, the words of which 
are imperative. 

The order is that this case be remanded 
to the Munsif of Sambalpur for a re-heariug. 

Costs will abide the result. 

Oase remanded, 


ALLAHABAD HIGH COURT. 
Firat Civin APPEAL No. 284 ox 1910. 
November 29, 1911. 
Present:—Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 

TARA CHAND MUKERJI— PLAINTIFF 
— APPELLANT 
VETSUS 


Mirza AFZAL BEG ano OTHERS— - 


DEFENDANTS— RESPONDENTS. 

Court Fees Act (VII of 1870), Sch. II, Art. 17 (VI) — 
Partition suit—Plaintiff in possession — Claim. merely 
for separation of share—Court-fee payable— Ad valorem 
Court-fee when payable. 

In a suit for partition, where the plaintit alleges 
that he is in possession and merely claims partition 
of the property and separate possession of his share, 
a Court-fee stamp of Rs. 10 is sufficient. But where 
the plaintiff is out of possession und claims posses- 
sion and partition, thef he must pay a Court-fee cal- 
culated on the value of the share claimed by him. 

Reoti v. Lachhmen, A.W.N. (1900), 90, Walz Ullah v. 
Durga Prasad, 28 A, 340; 3 A. L. J.181; A, W.N, 


- 
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(1906) 33; Bidhata Rai v. Ram Charitra Rai, 19 C. W. 
N. 37; 6 C. L. J. 651; 3 M. L. T. 33, followed. 


First appeal from the decision of the 
Subordinate Judge of Dehra Dun, dated the 
24th May 1910. 

Dr. Satish Ohandra Banerji, for the Appel- 
lant. 

Mr. Muhammad Ishaq, for the Respondents, 

JUDGMENT.— This was a sait by the 
appellant for partition of a house and itg 
appurtenances in Dehra Dun. The appellant 
paid a Court-fee stamp of Rs. 10 on his 
plaint under the Court: Fees Act, Schedule .], 
Article 17 (VI). The respondents pleaded 
that the Court-fee paid was insufficient. 
They contended that it shoald be calculated 
ou the value of the property. The Court 
below acceded to this contention aud ap- 
pointed a Commissioner to inquire into the 
value of the property. The Commissioner 
reported that the value of the whole property 
was Rs. 22,000 and that the value of the 
plaintiff's share therein was Ks. 16,500. The 
Court then held that the plaint should have 
borne a Court-fee stamp of Rs. 570 and called 
on the appellant to make good deficiency, 
The appellant having declined to do so, 
the Court dismissed the suit. Several deci. 
sions were cited in the Court below. We 
think that itis unnecessary to set them 
out here. In the case of Reoti v..Lachhman (1) 
this Court, following decisions of the Calcutta 
High Court, held that a plaint in which the 
plaintiff’ being jointly in possession with the 
defendant of property prayed that the 
plaintiff's shara might be partitioned was 
sufficiently stamped with a Court-fee stamp 
of Rs. 10. To the same effect is the decision 
of this Court in Waliullah v. Durga Prasad (2). 
These decisions are supported by a recent 
decision of the Caleutta High  Conrt in 
Bidhata Hav v. Ram Ohariítra Ra? (8). In 
all these cases it has been held that where 
the plaintiff, as in the present case, alleges 
that he is in possession and merely claims 
partition of the property afid separate 
possession of his share, a Court-fee stamp of 
Rs. 10 is sufficient. But where the plaintiff 
is out of possession and claims possession 
and partition, then he must pay a Court-fee 
calculated on the value of the share claimed 
by him. The decision of the Court below 


(1) A. W. N. (1900) 90, 
(2) 28 A. 340; 3 A. K dJ. Er W. N. T: 38. 
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DALGLIESK t£. NANDAN MISSER, 
is, in our opinion, erroneous. We allow 
the appeal and remand the case with 


directions thatit be re-admitted on the file 
of pending cases and disposed of according 
to law. The respondents will pay the 
appellant's costs in this Court including fees 


on the higher scale. 
Appeal allowed. 





CALCUTTA HIGH COURT. 
Miscettangous Civi, Appeat No. 1 or 1911. 
July 18, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

E. DALGLIESH AND orHERS— DEFENDANTS— 
APPELLANTS 
versus 
NANDAN MISSER AND OTrHERS—PLAINTIFFS 

— RESPONDENTS. 
Civil Procedure Code (Act V of 1908). O. XX, r. 12— 
Determination of principle for ascertaining mesne pro- 


fits-—Decree—Appeal. l n 
An order by which a Court determines the princi- 


ple whereupon mesne profits are to bo assessed and 
directa their ascertainment by a Commissioner, is an 
interlocutory order in a pending suit and not appeal- 


able as a decree. 
Puran Chand v. Roy Radhakishen, 19 C. 132 (F. B) 


and Debendra v. Khirode, 5 Ind. Cas. 272, relied 


upon. 
Surja Pershad Narain- v. Reid, 29 C. 622, referred 


to, : s 
Appeal from the order of the Sub-Judge 


of Darbhanga, dated December 7th, 1910. 

Mr. Sinha and Babu Bipin Behari Ghose, 
for the Appellants. . 

Babus Akshoy Kumar Baneriee and Mohen- 
dra Nath Roy, for the Respondents. 

JUDGMENT.—This appeal is directed 
against an order by which the Court below 
has determined the principle whereupon 
mesne profits are to be assessed and directed 
their ascertainment by & Commissioner. A 
preliminary objection has been taken to the 
competency of the appeal on the ground 
that the order in question is not sppealable 
as an ordes under any provision of the Code 
of Civil Procedure*of 1908 nor is it appeal- 
able as a decree. 

On the 26th July 1909, the Subordinate 
Judge decreed the suit in favour of the 
plaintiffs who thereupon became entitled to 
obtain possession, The decree also directed 
that mesne profits would be ascertained after 
delivery of possession of*the land. It is 
obvious that the decree was made in this 
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form under rule 12 of Order XX of the 
Code of 1908., That rule provides that 
where the suit is for recovery of possession 
of immoveable property and for mesne 
profits, the Court may pass a decree for 
possession of the property directing an 
inquiry as to mesne profits from the in. 
stitution of the suit until the delivery 
of possession to the decree-holder. The 
rule farther provides that where the in- 
quiry is directed in this manner, & final 
decree in respect of the mesne profits shall 
be passed in accordance with the result of 
such inquiry. It is clear, therefore, that the 
proceeding for assessment of mesne profits 
under rule 12 of Order XX is a proceeding 
in a pending suit. Consequently, before the 
final decree has been drawn up, an inter- . 
locutory decree, whereby a question of princi- 
ple is directed, is not appealable. But, on 
behalf of the appellant reliance has been placed 
upon the decision in Surja Pershad Narain 
Singh v. Reid (1), in. which it was ruled that 
an order of this description was appealable 
as & decree under section 244 read with 
section 2 of the Code of 188z. It is not 
necessary for us to consider now whether 
that decision can be defended on principle 
or whether it can be reconciled with the 
earlier decision in Behary Lal Pundit v. Kedar 
Nath Mullick (2), where it was ruled that an 
order merely determining a point of law 
arising incidentally or otherwise in the 
eourse of execution proceedings was not a 
decree within the meaning of section 2 of 
the Code of 1882 and was not appealable as 
such. We may point ont that even under 
the Code of 1882 it had been recognised in 
this Court by a Full Bench in the case of 
Puranchand v. Roy Radhakishen (3) that 
proceedings for “assessment of mesne profits 
were proceedings in a pending suit. [See 
also Debendra v. Khirode (4).] In our opinion 
it is plain upon rule 12 of Order XX of the 
Code of 1908 that the order sought to be 
assailed is an interlocutory order ina pending 
suit and is nob appealable asa decree. It 
cannot also be disputed that it is not appeal. 
able as an order under any provision of 


the Code. "The appeal 1s, therefore, incom- 
petent. 

(1) 29 ©. 622. 

(2) 18 0. 469. E 

(8) 19 C. 132. 


(4) 6 Ind. Cas, 272, 
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The result is that the preliminary objection 
is allowed and the appeal dismissed with 
costs. We assess the hearing fee at two gold 
mohurs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Execotion SECOND ÁPPEAL No, 731 or 1911. 
December 14, 1911. 

Present; —Mr. Justice Karamat Husain and 
Mr, Justice Chamier. 

Sri Maharaja PARBHU NARAIN SINGH 
m DECREE- HOLDER— APPELLANT 
ver8u8 


LALJI SINGH asp orBERS—JUDGAXENT- 

` + DPEBTORS— RESPONDENTS. 

Qivil Procedure Code (Act XIV of 1882), s. 280— 
Decree providing for payment o] money from some oj the 
defendants and for sale of mortgaged property in case of 
other defendanis-—Nature of decree Whether such 
decree is a mortgage decree or a decree for payment 
of money. 

In 1897 & decree was passed against four per- 
sons. The decree directed the defendants Nos. 1, 2 
and 3 to pay the amount decreed in certain instalments 
and then went on to provide that if the money decreed 
could not, be recovered from defendants Nos. 1, 2 and 
3 then it should be recovered from the property 
mortgaged by the 4th as a surety. 

In 1910, the decree-holder made an application 
to exeoute the decree against defendants Nos. 1, 2 
and 3: 

Held, (per Karamat Husain, J.) that the deoree 
being a money-decree was barred by section 230 of 
the Code of Civil Procedure, 1882. 

Held, (per Chamier, J.) that the decree was not 
barred by the provisions of section 230 of the Code of 
Civil Procedure, 1882, because a decree cannot be split 
up when different reliefs are given against different 
defendants, 

Execution second appeal from the decision 
of the District Judge of Benares, dated the 
llth March, 1911. . 

Mr. Benz Madho Ghose, for the Appellant. 

Mr. Gulzart Lal, for the Respondents. 


JUDGMENT, 


Karamat HUSAIN, J.— Tho appellant obtain- 
ed a decree from the Court of the Sab- 
ordinate Judge of Arrah against four persons. 
The operative part of the decree may be 
rendered as follows: “It is decreed and 
ordered that the  plaintiffa claim against 
defendant No. 3 be decreed ex parte, and 
against defendant No.2 on his admission of 
the claim, and against defendants Nos, | 
and 4 according to a compromise.” The 
decree goes on further to direct that if the 
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deeretal money be not recovered from the 
defendants Nos, 1—3, then it should be re- 
covered from the property mortgaged by 
the fourth defendant as a surety. The 
decree was transferred’ to Benares. It was 
passed on the 26th of May 1597 and the 
application for execution of it was made on 
the 5th of January 1910. Lalji, one of 
the respondents in this Court, objected that 
the decree was barred under the provisions of 
section 230 of the Code of Civil Procedure 
of. 1852. This contention was accepted by 
the learned Judge, who in his judgment 
said: “The decree with which I am oon- 
cerned is, however, a money. deeree so far as 
it affects the appellant and other lessees, 
and a mortgage-decree, so far as it affects 
the surety, Lachman Singh." Coming to 
that conclusion the lower Appellate Court dis- 
missed the application for execution. 

In second appeal it is urged by the 
learned Vakil for the decree-holder that 
the deoree of which execution is sought is 
a mortgage-decree within the meaning 
of section 230 of the Code of Civil 
Procedure, Act XIV of 1882, I am 
unable to accept this contention. The decree 
so far as the respondent Lalji Singh is con- 
cerned, cannot be regarded asa mortgage- 
decree in any sense of the word. So far as 
the appellant is concerned, it is a decree for 
payment of money. I, therefore, would dismiss 
the appeal with costs including in this Court 
fees on the higber scale. 

CuaxtgR, J.—The sait in which the 
decree now in question was obtained was 
brought against three lessees, who were 
defendants Nos. 1, 2 and 3 and their surety 
who was defendant No. 4. The decree 
directed the defendants Nos. 1, 2 and 3 to 
pay the amount decreed in certain instale 
ments, and then went on to provide that if 
the money decreed could not be recovered 
from defendants Nos. 1, 2 aud 3, the decree- 
holder might proceed to bring, to sale the 
property which had been mortgaged to the 
plaintiff by the surety. The decree-holder 
made several ineffectual attempts to recover 
his money in the district in which the 
decree was passed. Subsequently, the decree 
was transferred for execution to Benares. 
By the present application the decree-holder 
seeks to brings to sale some immoveable 
property belonging to defendants Nos. 1, 2 
and 3, or one or more of them. His applie 
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eation has been dismissed on the ground 
that the decree, so far as defendants Nos. 
1,2 and 3 were concerned, was a decree 
for the payment of money within the mean- 
ing of section 230 of the Code of Civil Pro- 
cedare of 1882, The lower Appellate Court 
has accepted the contention and dismissed the 
application with costs, 

This is &second appeal by the decree. 
holder. Ib is conceded, iu accordance with 
a recent decision of this Court, that section 
48 of the Code of Civil Procedure, 1903, 
does not apply to the case, and that the 
question for decision is whether the decree 
held by the appellant ts a decree for the 
payment of money within the meaning of 
section 230 of the Code of 1882. The 
decree, in -my opinion, cannot by any pcs- 
sibility be described asa decree for money 
against defendant No. 4. If itis possible to 
split up the decree into two decrees, then, no 
doubt, it may be said that the decree is a decree 
for payment of money against defendants Nos. 
l, 2 and 3 and isa decree for the sale of im. 
moveable property to which the third para- 
graph of section 236 of the Code of 1882 does 
not apply. But it seems to me that if a 
decree can be split up in this way, where 
different reliefs are given against different 
sets of defendants, then a decree may be 
split up also where several distinct reliefs 
are given against the same set of defendants, 
I find no justification for this course. The 
terms of the decree before us undoubtedly 
: go beyond the terms of an ordinary decree 
for the payment of money as that expres- 
sion has been interpreted by this Court, 
It provides for the sale of immoveable pro- 
perty under certain contingencies. In my 
opinion, the principle on which the case of 
Pahalwan Singh v. Narain Das (1) was decided 
applies to the present case, and I would 
hold that the decree before us is not a 
decree for the payment of money within 
the meaning of section 280, and I would 
allow this appeal, set aside the decree 
of the Court below, and remand the case 
for disposal on the merits according to law. 

By roe Court.—The order of the Court 
is, that under the provisions of section 98 of 
the Code of Civil Procedure, this appeal is 
dismissed wjth costs which in this Court will 
include fees on the higher scale. 


: Appeal dismissed. 
(1) 22 A. 401. 
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MADRAS HIGH COURT. 
SECOND CIVIL. APPEAL No. 50 or 1911. 
November 24, 1911. 

Present; —Mr. Justice Wallis. 
JAYANTI KISTAPPA— APPELLANT 

versus ; 


JAYANTI OHINNAPIY À—RESPONDENTS 

Civil Procedure Codef Act V of 1908), O. XXIV, v. 4(2) 
— Deposit of amount in Court —Costs, award of — Finding 
as to which party was most to blame necessary — Demand 
Eefare suit, 

Where, in a suit for the recovery of a debt. the 
defendant pays the amount in Oourt under Order 
XXIV, rule 4 ,2), and plaintiff avers that he made de- 
mands before suit but defendant denies them, the Court 
should, to enable it to determine by whom the costs 
have to be paid, record a finding as to whether plain- 
tiff demanded the amount before suit f 


Second appeal against the decree of the 
Court of the Subordinate Judge of Bellary 
iu A, S. No. 168 of 1909 presented against 
the decree of the Court of the District 
Munsif of Bellary in O. S. No, 262 of 1909, 

Dr. 5. Sawaminathan, for the Appellant. 

JUDGMENT.—In this case the plaintiff 
sued the defendant for a debt, &verring in his 
plaint that the defendant had failed to pay 
in spite of repeated demands. He also ob- 
tained an order for attachment before judg- 
ment. Before the attachment issned, the 
defendant paid the amount sued for into 
Court and the defendant drew it ont. Order 
XXIV, role 4 (2) requires that when a de- 
fendant pays money into Court and the plain- 
tiff accepts it in full satisfaction, the plaintiff 
shall present to the Court a statement to that 
effect, and such statement shall be filed and 
the Court shall pass judgment accordingly, 
and in directing by whom the costs of each 
party are to be paid the Court shall consider 
which of the parties is most to blame for the 
litigation. The District Munsif gave the 
plaintiff his coste? and the Subordinate Judge 
on appeal reversed this part of the judg- 
ment on the ground that the plaintiff should 
either have made a demand or given suffi 
cient reasons for his failure to do so. The 
plaintiff in his plaint did allege previous 
demands which the defendant apparently 
denied in his written statement. 

The Subordinate Judge should have called 
for a finding on the point before disposing 
of the case. The decree of the lower Appel- 
late Court must be set aside and the case 
remanded for disposal “according to law. 
Costs will abide the result, 


Appeal allowed, 


Vol. XIII] 


MADAN MOHAN DEY t, GANGA CHANDRA ROY, 


CALCUTTA HIGH COURT. 
MiscgLLANEOUS Civit, Apbeat No. 29-4 
or 1910. 
July 12, 1911. 
Present: —Mr. Justice Mookerji and 
Mr. Justice Carnduff. 
MADAN MOHUN DEY —DeGREE-HOLDER— 
APPELLANT 
versus 
GANGA CHANDRA ROY AND ANOTHER— 
JUDGMENT- DEBTORS— RESFONDENTS. 

Execution of decree—Limitation Act (XV of 1877), 
Sch. 11, Art. 179, cl. (4)— Application to Court to take 
step-in-atd of execution— Deposit of Naztr’s travelling 
allowance, if saves time—'Time runs from date of ap- 
plication not Jrom date of order. 

To bring a case within clause (4) of Article 179 of 
Schedule TI of the Limitation Act of 1877, it is not 
sufficient for the decree-holder to show that he has 

‘taken a step-in-aid of execution of the decree: he has 
to establish that he has applied to the Court to take 
some step-in-aid of execution. The mere payment of 
Nazir’s fees cannot by itself bring the case within 
the clause. 

Radha Prosad Singh v. Sundur Lal, 9 O. 644 and 
Vijiaragahavalu Naidu wv. Srinivusatu Naviu, 28 M. 
399, not followed. 

Thakar Ram v. Katwar? Ram, 22 A. 358 and Sheo 
Prosad v. Indar Bahadur, 80 A.179;5 A. L.J. 258; 
A. W. N. (1908) 74, followed. 

Time runs from the date of the presentation of 
the application, and not from the date on which the 
application is disposed of by the Court. 

Raj Behari Chakravarti v. Kalihar Gupta, 3 Ind. Cas. 
336,100. L. J. 479, relied upon. 

Appeal from the order of the Sub.Judge 
of Tipprah, dated March 21st, 1910. 

Babu Satish Ohandra Ghose, for the Ap- 


peliant. 


Babu Akshoy Kumar Banerji, for the 
Respondents. | 
JUDGMENT.—This appeal is directed 


against an order by which the Court below 
has dismissed an applicatiog for execution of 
a decree made on the 21st June 1893, as 
barred by limitation. The previous unicus 
tion was made on the 6th April 1906. The 
present application was presented on the 15th 
April 1900, [b is, therefore, prima facie, 
barred by limitation, even though ib is 
pointed out that the Court was closed from 
the 9th to the 14th April 1909. The decree- 
holder, however, seek to remove the bar of 
limitation by reference to & payment of 
travelling expenses of the Nazir made by 
him on the 12th April 1906. It appears 
that in the application of the 6th April 1906, 
the decree-holder had prayed that a writ 
might issue for the attachment of the move- 


^ 
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able properties of the judgment-debtors and 
that the Nazir might be deputed for the 
purpose. The Court thereupon made a con- 
ditional order and directed the decree-holder 
to deposit the travelling expenses of the 
Nazir. This deposit was made on the 12th 
April 1906. The learned Vakil for the 
decree-holder contends, upon the authority of 
the decisions in Radha Prosad Singh v. 
Sundar Lal (1) and Vijaraghavalu Naidu v 
Srinivasalu Natdu (9), that clause (4) of 
Article 179 of the Second Schedule of the 
Limitation Act saves the application from 
the bar of limitation. In our opinion, this 
contention is not well-founded and must be 
overruled. 

In order to bring a case within clause (4) 
of Article 179 it has to be shown by the 
decree-holder that he has applied in accord- 
ance with law to the proper Court to take 
some step-in-aid of execution of the decree. 
The learned Vakil for the appellant does not 
dispute that no written application was made 
on the 12th April 1906, when the travelling 
expenses were deposited. But he argues 
that it may be assumed that on that date 
an oral application was made on behalf of 
the deeree-holder and the Court was invited 
to entrust the writ of attachment to the 
Nezir for execution. This argument is in- 
genious but obviously unsound. The decision 
in Radha Prosad Singh v. Sundur Lal (1), no 
doubt, lays down that the deposit of Nazir’s 
fees is sufficient to bring a case within 
clause (4) of Article 179, because when the 
decree-holder makes such a deposit he takes 
a step-in-aid of exeeuti»xn of the decree. 
This decision, however, as was explained in 
Thakur Ram v. Kotwaree Ram (3) does not 
give effect to the plain language of clause (4) 
of Article 179. To bring a case within that 
clause it is not sufficient for the decree-holder 
to show that he has taken a step-in-aid of 
execution of the decree: he has to establish 
that he has applied to the Co#rt to take 
some step-in-aid of exbcution. The mere 
payment of Nazir’s fees cannot plainly by 
itself bring the case within clausa (4) of 
Article 179. We may further point out that 
the view taken in the case of Kudha Prosad 
v. Sundar Lal (1) is contrary to that adopted 

6 


(1)9C.644 ° : 
(2) 25 M. 399. : 
(3) 22 A. 358. 
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in Toree Mahomed v. Mahomed Mabood (4) 
and Ananda Mohan Roy v. Hara Sundari (5). 
In so far as the decision iu V2jaraghavalu 
Naidu v. Srintvasalu Naidu (2) is concerned, 
it may be conceded that it does support the 
contention of the appellant. There it was 
ruled by the learned Judges of the Madras 
High Court that the presentation of what 
is called a “batta memorandum” is sufficient 
to bring a case within clause (4) of Article 
179, We are unable, however, to accept this 
view as well-founded on principle, If an 
application has already been made for the 
issue of a sale proclamation, the presentation 
of a subsequent application for the same 
purpose when the fees are paid, is not, in 
our opinion, sufficient to extend the period 
of limitation by virtue of clause (4) of Arti- 
ele 179. No doubt, as has been ruled by 
this Courtin Ambica Pershad vw. Sardhart 
Lal (6), an application by a decree-holder 
for the issue of a sale proclamation is an 
application by himto the proper Court to 
take sume step-in-aid of execution of the 
decree. But the mere payment of fees for 
the issue of a sale proclamation pursuant to 
an order of the Court on a previous applica» 
tion for the issue of the sale proclamation 
does not extend the time under clause 4 of 
Article 179. We may also observe that the 
view taken in Veytaraghavalu Naidu v. Sri. 
nivasalu Naidu (2) has not been accepted in 
Sheo Prosad v. Indar Bahadur (V). [n the 
ense before us, there was an application for 
the issue of a writ of attachment on the 6th 
April 1908. -The Court, a8 we have already 
explained, directed the decree-holder to 
deposit the travelling expenses of the Nazir, 
This order was carried out on the 12th April 
1906. The reselt was that the conditional 
order of the 6th April 1906, was perfected on 
the 12th April 1906. But it cannot be ar 

gued that the effect of this was to make time 
run from the 12th April 1966. As was ruled 
in Raj Beharg Ohakravarti v. Kalihar Gupta 
(3); time runs from the date of the presenta. 
tion of the application and not from the date 


on which the application is disposed of by' 


the Court. In the case before us, the appli- 
cation was made on the 6th April 1906 and 
time ran from that date. 


(4) 90. 730,43 C. L. R. 91. (8) 23 C. 196. 
(&) 10 C. 851. 


(7) 80 A. 179;°5 A. L. J. 258; A. W. N. (1908) 74. 
(8) 10 C. L. J. 479; 3 Ind. Cas. 336. 
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The result, therefore, is that the order made 
by the Court below is affirmed and this 
appeal dismissed with costs. We assess the 
hearing fee at two gold mohurs. 

Appeal dismissed, 


MADRAS HIGH COURT. 

Seconp Oivin AergAL No. 1714 or 1910. 

November 17, 1911. 

Present:—Sir Ralph Benson, Judge, and 

Mr. Justice Sundara Alyar. 
YIMANI SITARAMA SASTRULU — 
PLAINTIFF— ÁPPELLANT 
versus 
GORA RAMUDU AND OTAERS— DEFENDANTS 
RESPONDENTS, 

Madras áct (ILI of 1895)—Whether applicable to` 
Gadala service inam—Palanquin bearing service, sale of 
— Public policy. 

Madras Act III of 1895 does nob apply to a Gadala 
Bervico unam. 

Sreeramudhu Yarranna v. Donhira Kannamma, (1911) 
2 M. W. N. 854, 21 M. D. J. 962; 10 M. L. T. 561; 
12 Ind. Cas. 457, referred to. 

The sale of a service inam, the service consisting of 
bearing a palanquin of the zemindar, is not'contrary to 
publie policy. 

Second appeal against the decree of the 
District Court of Vizagapatam, in A. S. No. 
871 of 1909, presented against the decree of 
the District Munsif of Chodavaram, in O. 
S, No. 405 of 1908. 

Mr. S. Sreenivasa Iyengar,for the Appellant. 

* Mr. V. Ramesam, for the Respondents. 

JUDGMENT.—Madras Act [If of 1895 
has no application to a Gadala service 
inam. See Sreeramudhu Yarranna v Donhira 
Rannamme (1). The service is that of a 
palanquin bearer to the zemindar, The sale 
of such an znam is not contrary to 
public policy. We reverse the decree of the 
lower Appellate Coart and restore that of the 
District Munsif with costs both here and in 
the lower Appellate Court. . 
Appeal allowed. 

(1) (1911) 2 M. W. N. 354; 21 M. I J. 962; 10 M. 
L. T. 561; 12 Ind. Cas. 457. 
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GHANSHAM SINGH t. TEG BAHADUR SINGH. 


ALLAHABAD HIGH COURT. 

First Orvis Appear No. 219 or 1910. 
November 29, 1911. 
Present:—-Mr, Justice Karamat Husata 
and Mr. Justice Chamier. 
GHANSHAM SINGH— DEFENDANT — 
APPELLANT 
versus 
TEG BAHADUR SINGH—PrIAUTIFF— 
RESPONDENT, 

Hindu Law—Widow-—(ifi--cDonee paying debt of 
donor's husband —Suit to set aside the gift by presump- 
tive heir-—Declaration that debt paid by donee was a 
charge upon the property, whether could be made 
in the suit. 

A Hindu widow made a gift of her husband's pro- 
perty in favour of B. After the gift was made B. 
paid certain debts which wore due from the husband 
of the widow who made the gift. A. the presumptive 
heir to the widow’s husband brought a suibto have the 
deed of gift declared void and ineffectual as against 
him. B, pleaded that the debts which he had paid 
might be declared a charge upon the property: 

Held, that B. was not entitled to such a declaration 
in this suit, as the question whether B. was entitled 
to a charge in the property was irrelevant in the pre- 
sent suit, 

If B. was hereafter held to be entitled to retain pos- 
session after the death of the widow it will not be be- 
cause he had any title to the property under the deed 
of gift but because being lawfully in possession under 
the gift during the life-time of the widow, he discharg- 
pa debt which was binding on the reversionary 

eir. ^ 

Mahomed Shamsoolhuda v. Sewakram, 22 W. 
R. 409; 2T. A. 7; 14 B. L. R. 226; distinguished. 

First appeal from the decision of the 
Sabordinate Judge of Moradabad, dated 29th 
March 1910. 

The Hon’ble Mr. Mati Bal Nehru, for the 
Appellant. 

The Hon’ble De. 
spondent. 

JUDGMENT.— Ram Rikba Singh died in 
1898, leaving him surviviog his mother 
Ganga Kunwar and his widows, Ajudhia 
Kunwar and Hardei and the names of all 
the three women were entered on the 
Revenue Records. In Fébruary and Septem- 
ber 1902, the three ladies transferred parts 
of the estate of Ram Rikha Singh to the 
defendant Ghansham Singh. In October 
1905, Ganga Kunwar died. In the present 
suit, instituted in September 1909, the 
plaintiff, who claims to be one of the pre- 
sumptive reversionary heirs of Ram Rikha 
Singh, prayed thawthe deeds of gift of Feb- 
ruary and September 1902 might be declar- 
ed void and ineffectual so far as he is concern- 
ed and he also prayed for possession of onee 


Sunder Lal, for the Re. 
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sixth share in the property. The claim for 
possession has been dismissed and the 
correctness of that part of the decree is not 
challenged. The defendants pleaded in the 
Court below that if the plaintiff was entitled 
to a declaration that the deeds of gift were 
void and ineffectual as against him, that 
declaration should be limited by a proviso 
that he was entitled to a charge on the 
property to the extent of certain debts of 
Ram Rikha Singh, which had been paid by 
him. The Court below held thatthe ques- 
tion whether the defendant was entitled to 
a charge on the property in respect of the 
debts of Ram Rikha Singh * paid by him was 
irrelevant in the present ocase and it gave 
the plaintiff a declaration that the two deeds 
of gift were void and ineffectual as against 
the person or persons on whom the property 
might devolve on the death of the ladies. The 
defendant has appealed contending that the 
declaration in favour of the plaintiff should ba 
limited in the way stated above and the plain- 
tiff has filed a cross-objection with regard to 
the order made by the Court below as to costs. 


"We may dispose of the cross objection at 


once by saying, that inasmuch as the plain- 
tiffs claim for possession of part of the pro- 
perty has been dismissed, he was fortunate in 
being allowed any costs. In support of the 
defendant’s contention we have been referred 
to the case of Mahomed shamsoolhuda 
v. Sewakram (1). In that case a Hindu 
widow conveyed for value to a bona fide pure 
chaser certain property which she had in- 
herited from her husband. There was a 
mortgage on the property made by the last 
male owner which the purehaser paid off 
after taking possession of the property. in 
a suit brought by the son of a deceased 
daughter of the last male owner for a declara- 
tion that the widow had power to alienate 
the property for her lifa only, and that after 
her death he would be entitled to the pro- 
porty, it was held that the declafation should 
be limited by the proviso that he would be 
entitled to recover the property only on pay- 
ing to the purchaser of the amount spoot by 
him on redeeming the mortgage, That case 
differs materially fram the present ease for 
there the plaintiff was entitled to a vested 
remainder and it was possible for the Court to 
declare that the plaintiff or his *heirs would 


» (1) aa wW B. 408; 12 L A, G 14 B, la R 229, 
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be ‘entitled to possession on the 
death of the widow. In the present case 
the plaintiff is only a presumptive rever- 
‘gionary heir who may never be entitled to 
possession of the property. Tbe learned 
Advocate for the defendant appellant 
admitted that his client could probably not 
now maintain a suit for a declaration 
that he was entitled to a charge on the 
property in respect of the debts of Ram Rikha 
Singh paid by him; but he maintained that 
his client wonld be materially prejudiced 
if the deed ^f gift were declared to be void 
as against the plaintiff and the defendant 
were not at the same time declared to have 
a charge on the property on account of the 
payment by him of the debts of Ram Rikha 
Singh. It seems to us, as it seemed to the 
Court below, that the question whether the 
defendant is entitled to a charge on the pro- 
perty and will be entitled to retain possession 
after the death- of the ladies until he is 
reimbursed the sums expended by him, has 
nothing to do with the question whether the 
deeds of gift are valid, and that the suggest- 


ed proviso in favour of the defendant will not. 


really he a proviso to or in any way limi6 
the declaration made in favour of the plain- 
tiff but will be a substantive declaration of an 
entirely different right. Ifthe defendant is 
hereafter held to be entitled to retain posses- 
sion after the death of the widow, it will be 
not because he has any title to the property 
under the deeds of gift but because, being law- 
fully in possession under the deeds of gift dur- 
ing the life-time of the ladies, he discharged 
a debt which is binding on the reversion- 
ary heirs of Ram Rikha Singh. For these 
reasons, we think that the Court below is 
right in refusing to make any declaration 
in the present suit with regard to the right 
of the defendant to a charge on the 
property in respect of the debts of Ram 
Rikha Singh paid by him. The appeal 
and the crogs-sbjection are dismissed with 
costs including in „this Court fees on the 
higher scale. 


Appeal dismissed, 
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CALOUTTA HIGH COURT. 
MiscELLANEOUS Civi Appsat No. 530 
or 1910. 

December 5, 1911, 
Present:—-Mr. Justice Caspersz and 

^ Mr. Justice D. Chatterjee. 
SHUKURUDDIN CHOWDHURY— 
JUDGMENT- DEBTOR—À PPELLANT 
VETSUS 
Rant BEMANGINI DEBI AND oruggs— 
DEOREE- HOLDERS— RESPONDENTS. 

Landlord and tenant—Non-transjerable occupancy- 
holding— Sale in ewecution with consent of co-sharer 
landlord—-Consent after sale, of non-consenting land- 
lord. 

An occupancy-holding which is not transferable by 
custom, can be sold in execution with the consent of 
the landlord. x 

Ananda Das v. Ratnakar, C. W. N. 572, relied 
upon. 

Bub that consent must be by the whole body of 
landlords. 

The landlords may consent even after the sale. 
Dwarka Nath v. Tarini Sankar, 11 C. W. N. 613; 5 
C, T. J. 294; 34 C. 169, relied upon. : 

Where a deeree-holder spplied for the sale of a 
non-transferable occupancy-holding in execution of a 
money-decree, with the consent of co-sharer land 
lord to the extent of 15} annas and an order for the 
sale of that share of the holding has been made, the 
High Court did not think it necessary to interfere, as 
the non-consenting landlords may give their consent 
after the sale. 

Appeal from the order of the Sub. Judge of 
Bogra dated July 4th, 1910, affirming that of 
dated January 
29ih, 1910. 

, Babu Mohini Mohan | Chakravarti, for the 
A ppellat? ^. 
Babu Friya Sankar Mazumdar, for the Re- 


spondents, 

JUDGMENT.—The decree-holder applied 
for the sale of a non-transferable occu- 
panoy-holding in execution of a money-decree 
on the allegation that the landlords had given 
their consent. The raryat judgment-debtor 
objected and the learned Mansif found that 
the consent was not by all the landlords but 
by co-sharers to the extent of 15+ annas only 
and made an order for the sale of that share 
of the holding. That order has been afirm- 
ed by the lower Appellate Court. 

It has been beld that gn occupancy-holding 
‘which is not transferable by custom can be 
sold with the’ consent. of the landlord. 
See Ananda Das v. Ratnakar (1). That 
consent, however, must bey the whole body 


of landlords. It is contended that the result 
(1) 7 C. W. N. 572. 
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of the order of the lowe» Courts would. be 
a sale of a part of a holding and a consequent 
sub-division of the holding without the con- 
sent of the whole body of landlords. As re- 
gards the sale of a part of a holding there is 
some diversity of opinion and the matter has 
been referred to a Fall Bench in another 
cage. As regards the sub-division of the 
holding, ee would not be a necessary conse- 
quence of Cp sale and the non- consenting 
Jandlords oid not be bound to recogniza the 
sub-division. It has also been held thatthe 
landlord may consent even after the sale; see 
Dwarka Nath v. Tarini Sankar (9). So that 
here the non-consenting landlords may give 
- their consent after the sale. In any case 
the deeree-holder takes the risk and in the 
present state of the law the purchaser will 
purchase at his peril. We do not think it 
necessary to interfere and we accordingly 
dismiss this appeal but without costs. 


Appeal dismissed. 
(2) 11 0, W. N. 513; 5 C. L. J. 294; 34 C, 199. 





CALCUTTA HIGH COURT. 
SgCOND Civi, Appeat No. 24-5 or 1911 AND 
Civit Rove No. 5356 or 1911. 
November 29, 1911. i 

Present: — Mr, Justice Stephen and ; 
Mr.- Justice Coxe, 
Raja RAGHUBIR SAHI-—DEFPFENDANT— 
APPELLANT ' 
16rsus 
Maharajah Sri PROTAP UDOY NATH 


SAHI DEO —PraAiNTIFF—RzsPONDENT. 

Chota Nagpur Tenancy Act (VI of 1908), ss. 87, 224— 
Oivil Procedure Code (Act V of 1908), s. 100— Second 
Appeal — — Order under s. 87 of Cho® Nagpur Tenancy 

ct 

There is no second appealfrom a decree of the 
Judicial Commissioner of Chota Nagpur made on 
appeal from an order under section 87 of the Chota 
Nagpur Tenancy Act. 


Appeal from the decree of the Judicial 
Commissioner of Chota Nagpur, dated July 
13th, 1911, reversing that of the Assistant 
Settlement Officer of Ranchi, dated id 
91st, 1910. 


Mr. B. C. Mitter, for Mr. S. P. Sinha, with 
Babus Provash Chandra Mitter, Surendra 
Mohan Mallik and Hatihar Prasad Singh, for 
the Appellant, 

Mr. A. Chowdhury and Babu Jogesh Chandra 
Dey, for the Respondent, 


JUDGMENT. 
S. A. No. 2485 or 1911. 

STEPHEN, J.— This matter comes before us 
on appeal and also on a Rule. The appeal 
was from a decree of the Judicial Commis- 
sioner of Ohota Nagpur sitting on appeal 
from an order under section 87 of the Chota 
Nagpur Tenancy Act. 

A preliminary objection is taken by the 
respondent that no second appeal lies in this 
case, and this contention, we think, must 
succeed. Sub-section (2) of section 87 of 
the Act enacts that an appeal shall lie in the 
prescribed manner aud t8 the pressribed 
officer from decisions passed under sub-sec« 
tion (1). By an order of the Local Govern: 
ment, which has power to act in this matter, 
the prescribed officer is the Judicial Com- 
missioner, and it is argued that an appeal 
lying to him from a decision of -a Revenue 
officer there can be no second appeal. It is 
admitted that the provisions of section 100, 
Civil Procedure Oode, must be excluded 
either expressly or by implication. There is 
no express exclusion in this Act, but we 
think, on looking at the frame-work of this: 


. Act, that it ia intended that no second appeal 


should lie to this Court. An appeal is pro- 
vided for, as we have said, in sub-section (2) 
of section 87, and if there is to be a further 
appeal we must then look to the provisions of 
section 224 of the Act, which lays down that 
“A second appeal shall lie to the High Court, 
under Chapter XLII of the: Code of Civil 
Procedure, from an appellate decree passed 
by the Judicial Commissioner under this 
Chapter, or from any order passed by him 
on appeal under section 215, sub-section (3)". 
We are of opinion that section 87 has been 
deliberately excluded from its scope, we are 
led further to this conclasion by a considera. 
tion of the provisions of the Bengal Tenancy 
Act from which this Act has been very 
closely adopted. Reading section 87 with 
section 106 of the Bengal Tenancy Act, it 
ssems tous that itis by implication pro- 
vided that there shall be no second appeal 
in cases arising under that section. 

We, therefore, hold that there is no second 
appeal in this case. 

The appeal is dismissed with costs, 

Coxe, J—I agree. It «appears to me 
that clausae (2) section 87, read with sec- 


‘tion 264, sub-section (1), clause (8) is tan- 


tamouut to an express provision of law 
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within the meaning of section 100 of the 
Code of Civil Procedure, that these appeals 
should be heard by the prescribed officers 
and should not be heard by officers other 
than those. I only desire to state that in the 
case of Mohunt Padmalav Ramanuja Das v. 
Inkshmi Rani (1), to which we have been re- 
ferred, there is nothing that in any way 
limits the scope of section 106 of the Bengal 
Tenancy Actin so far as it relates to suits 
between landlord and tenant. 

The appeal is dismissed with costs. 

Appeal dismissed, 
Roure No. 5356. 

We have then to consider this Rule. The 
Rule was on the opposite party to show cause 
why the decision complained of should not 
be set aside. The decision arrived at was that 
the petitioner was a tenant for life and not 
possessed of a tenancy of a hereditary nature. 
It is argued on his behalf that the Judicial 
Commissioner acted without jurisdiction in de- 
ciding thisquestion. Undersestion 81, however, 
ibis the duty of the Settlement Officer under 
section 87 to decide the matters contained in 
section 81, paragraph (b). It, therefore, was 
clearly hia duty to decide the question which 
he has decided and we cannot see that th re 
is any room for the contention that he has 
: acted without jurisdiction. 

The Rule is discharged without costs. 


Rule discharged. 
(1) 120. W. N. 8. 





ALLAHABAD HIGH COURT. 
Execution Second APPEAL No. 662 or 1911. 
November 23, 1911, 
Present;— Sir George Knox, Kr., Judge, 
and Mr. Justice Griffin. 
LALMAN asp orHEBS— DEOREE- HOLDERS— 
APPELLANTS 

3 torsug 
KALKA PRASAD AND ANOTHER—JUDGMENT- 
DEBTORS— RESPONDENTS. 

Decree — Execution — Attachment — Malikanaallowance 
payable from Government Treasury— Whether can be 
attached— Pensions Act (XXIII of 1871), s. 11. 

A malikana allowance payable from a Government 
Treasury is an allowance of the nature of a pension 
and is not table to be pees in execution of a 
simple money. -decree. 

"Execution secénd cadi from the deci- 


sion of the District Judge of Banda, dated . 


the 23rd of May, 1911, 
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Mr. Pearelal Banerji, for the Appellant. 

JUDGMBENT.--This appeal arises out of 
an application made by the decree-holders to 
execute a money-decree held by them. The 
mode in which the assistant of the Oourt 
is required is set out as being by attachment 
ofa malkana allowance. Both. the Courts 
below have disallowed the application. It is 
contended before us that Order XXXIV, rule 
14 of the Code of Civil Procedure does not bar 
the present application. It was that order and 
that rale which the lower Appellate Court 
held to be sufficient reason for disallowing 
the application. We have examined the re- 
cord of the suit and we find both from it and 
from the application for execution that the 
property which the decree-holders seek to 
attach 18 a malzkana allowance payable from 
a Government Treasury. Such allowance is 
of the nature of a pension and by Act XXIII 
of 1871, section 11, no money which is due or 
which is to become due on account of any 
pension or allowance shall be liable to seizure, 
attachment, or sequestration by process of 
any Court in British India at the instance of 
a creditor or in satisfaction of a decree or 
order of Court. It has not been shown to us 
that the malzkana allowance which the decree- 
holders seek to attach is of any kind other 
than that contemplated by section ll of Act 
XXII of 1871. In the absence of such 
proof we see no reason to interfere and dis- 


, miss the appeal. 


Appeal dismissed. |) 


CALCUTTA HIGH COURT. 
Sreconp Orvin Arrears Nos. 1971 anp 2550 
e or 1968. 
December 18, 1911. 
Present; —Mr. Justice Carnduff, 
In No. 1971 
RAJENDRA NARAIN SAHA—Ptarnaire 
— APPELLANT 
versis 
ASHUTOSH SANYAL AND OTHERS-— 
DEFENDANTS— RESPONDENTS. 
In No. 2550 
ASHUTOSH SANYAL AND OTHERS— 
DEFENDANTS—- APPELLANTS 
veris 
RAJENDRA NARAIN SAHA-—PLAINTIFE. 


— RESPONDENT. 
Bjectment—-Raiyat inducted by Y, 
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fasth—Judgment of affirmance by Court oj Appett 
contents of — Civil Procedure Code (Act V of 1908), O 
XLI, v. 81-— Local investigation, application for — Refusal 
— Discretion. 

The general rule of law is, that no one can confer 
on another any right which is not his, and the case of 
a raiyat inducted into a piece of land by a trespas- 
ser, is an exception to it. 

Binode Lal Pakrushi v, Halu Pramanik, 20 C, 708 
(F B). referred to. 

But the exception should not be extended to a case 

where there is shown to have been an absence of 
good faith on the part of either the trespasser or 
the raiyat, 
a Peary Mohan Mondal v, Radhika Mohun Hazra, 8 C, 
W. N. 315 at p. 319; on appeal, 5 C. L. J. 9, and 
Upendra Narain Bhattacharya v. Protab Chandra 
Pardhan, 8 O, W. N. 320 at p 321, referred to. 

Where the Courb below has delivered 2 good judg- 
ment, it may be difficult, if not impossible, for the 
Appellate Court to support it with independent 
rensons; and, in such a case, there is nothing to be 
gained by mere repetition or paraphrase, and an ex. 
pression of concurrence with the finding of the Court 
below may be sufficient. But there must, of course, 
be at Jeast enough in the appellate judgment to show 
that the Court of appeal has really applied its mind 
to the case and formed an opinion of its own on the 
points arising in it. 

A suit was instituted on April 28th, 1906, the issues 
were settled on November 21st, and after eeveral ad- 
journments, the case was set down for May 11th, 1907, 
when an application for a local investigation was for 
the first time made, but was refused. The case was 
disposed of on August 12th. 

Held, that the Court’s refusal of tho'application, as 
it was filed too late, was not such an arbitrary exer- 
cise of discretion as can properly be interfered with 
on second appeal, 

Appeal from the decree of the Sub-Judge 
of Pabna, dated July 6th, 1968, modifying that 
of the first Munsif of Pabna, dated August 


12th, 1907. 
In No, 1971, 

Babu Shib Ohandra Palit, for the Appellant, 

Babus Mohini Mohan Chakravarti, Krishna 
. Kamal Maitra and Biraj Méhan Majumdar 
(for the Deputy Regisirar), for the Respon- 
dent. 

Iu No. 2550. 

Babus Mohini Mohan and Gopal Ohundra 
Das, for the Appellant. 

Babus Shib Chandra Palit and Biraj Mohan 
Majumdar (for the ee Registrar), for the 
Respondent. 

JUDGMENT these: two appeals arise out 
of an action in ejectment brought by certain 
patnidars in respect of seven plots of land 
alleged to be situate*in their putni. For 
present purposes the defendants may be 
said to be, first, the Sanyals, who are ad- 
mittedly the bolders of a permanent tenure 
in the patni described in the judgments of 
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the Courts below aga jama held in kaim: 
raiyate or kaim jote right, and, secondly, the 
actual enltivators, who have been inducted 
by the Sanyals and are in occupation of some 
of the plots as the Jatters’ tenants. Both the 
lower Courts have dismissed the suit as re- 
gards plots 3, 4, part of 5, and 7. As regards 
the remainder, the appellate decree is to the 
effect, that, as the Sanyals havefailed to prove 
that these lands are included in their under- 
tenure, the suit should be decreed against 
them ; but that the actual cultivators are en- 
titled to remain In occupation as tenants of 
the plaintiffs, aud the suit should be dismissed 
in so far as they are concerned. Against 
this decree the plaintiff paínidars have pre- 
ferred S. A. No. 1971 of 190%; while S. A. 
No. 2550 of the same year is on behalf of two 
of the defendant Sanyals, who object to the 
finding that they have no right to intervene 
as revt-receivers between the cultivators and 
the patnidars. 

I take up first the appeal of the patnidars, 
whose main contention is that the tenants 
inducted by the Sanyals, found by both Courts 
to have been trespassers in respect of plots 1, 
2, partof5 and 6, should themselves be 
evicted as trespassers. The ruling of the Full 
Bench of this Court in Binode Lal Pakrashi 
v. Kalu Pramanick (1) is, of course, relied 
upon by the other side ; but it is urged that 
that ruling ought not to be extended toa 
case such as this. 

No doubt, the Full Bench decision referred 
to, introducing, as it did, an exception to 
the general rule of law that no one can 
eonfer on another any right which is not his, 
should be carefully limited, and I think it 
clear that it ought not to be applied where 
there is shown to have been an absence of 
good faith on the part of either the tres- 
passer or the person inducted by the tres- 
passer. In this connection, I need not do 
more than refer to Peary Mohan Mondal v. 
Radhika Mohan(2) affirmed on appeal in 1904 
— See Peary Mohan Mondal v. Radhika Mohan 
(3) and Upendra Narain Bhattacharya v. 
Protab Chandra Pardhan (4). In Binode 
Lal Pakrashe’s case (1) there was, so far as I 
can see, no trace of mala fides anywhere: the 
possession of the trespassers had been main. 


(1) 20 C. 708. P 
) 8 C. W. N. 315 ab p. 819. 

(3) 5 0. L. J. 9. 
) 8 C. W. N. 320 at p. 821. * 
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tained by a Criminal Court in a proceeding 
under section 145 of the Code of Criminal 
Procedure, and it was never suggested that 
their tenants had acted otherwise than hon- 
estly. Similarly, in Mohima Ohandra Shaha 
v. Razari Pramanik(5), the decision in which 
was the subject of the reference to, and was 
affirmed by the Full Bench in Binode Lal 
Pakrashi's oase(1) the defendants tenants had 
been let into occupation by the Collector be- 
fore the plaintiff'E success in proving, in a 
suit against the Government, that the land 
was a reformation on the site of their origi- 
nal estate. . 

But in the case before me now no impu- 
tation of bad faith is cast upon the culti- 
vators inducted by the Sanyals, and the only 
foundation for any such imputation against 
the Sanyals is the remark in the judgment 
of the learned Munsif that “the Sanyal de- 
fendants are trying to include some more 
land in their admitted holding.’ This, in 
my opinion, is not sufficient. The question 
raised by the pleadings was one of parcel or 
no parcel, the Sanyals (who admittedly held 
an under-tenure in the patni) asserting that 
these plots were included in their under- 
tenure: but it does not follow from their 
failure to discharge the burden of proof rest- 
ing on them that their claim was a dishonest 
one ; and dishonesty is surely not to be pre- 
sumed. As they had failed, it was quite cor- 


rect on the part of the first Court to say» 


that they were “trying to include some more 
land.” But I cannot read this remark as 
tantamount to the finding that they knew 
that what they were claiming was no part 
of their under-tenure. On the contrary, the 
findings of fact point in the opposite direc- 
tion: for it appears that the Sanyals have 
been in possession of these parcels "for 
many years” without paying any additional 
rent for them to the patnidars; that their 
tenants *have, as such, been holding them 
"for a long time?" and that a dispute regard- 
ing them had led, in 1903, to a proceeding 
under Chapter XII of the Code of Crimi- 
nal Procedure and an order of attachment 
under section 146, In these circumstances, 
J am disposed to think that the case may 
sel bd held to be within the scope of the 
T; . Beach ruling, iat the defendants in 
"actual occupation are, therefcre, raiyats within 


(5) 17 C. 45. 


= 
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the meaning of the Bengal Tenancy Act, 
1885, and that they have most justly been 
left undisturbed as tenants liable to pay 
rent to the plaintiffs. 

It is next contended on behalf of the pat- 
ntdars that the judgment of thelower Appellate 
Court amounts to nothing beyond an expres- 
sion of concurrence with the finding of the 
Court of first instance, and can, therefore, 
hardly be called ajudgmentatall A re- 
mand is, consequently, suggested as necessary. 
As to this, I find, that although the Snbordi- 
nate Judge has disposed of much of the case 
by referring to the detailed reasons'' given 
by the first Court, he has added the remark 
that the plaintiffs Pleader “could scarcely 
assail, with any show of reason, any of the 
findings of the learned Munsif," and he has 
gone on to discuss what he has describ- 
ed as ‘the only point he (the Pleader) 
had made out." Where the Court below has 
delivered a good judgment, it may be diffi- 
cult, if not impossible, for the Appellate 
Court to support it with independent reasons; 
and, in such a case there is nothing to be 
gained by mere repetition or paraphrase. 
There must, of course, be at least enough in 
the Appellate judgment to show that the 
Court of Appeal has really applied its mind 
to the ease and formed an opinion of its own 
on the points arising in it: but that is the 
only rule that I can venture to lay down on 
the subject. In this case, having read both 
judgments, I am satisfied that the learned 
Subordinate Judge has dealt with the appeal 
with intelligence; and I think that his judg- 
ment fulfills the requirements of the rule 
I have indicated above. 

Then it is urged, with special reference to 
plot 3, first, thÉt the judgment of the lower 
Appellate Court is unintelligible, and, secondly, 
that both Courts were wrong in refusing to 
order a local investigation, as prayed for by 
the plaintiffs. 


As to former complaint, the passage 
attacked reads as follows:— On the first point 
(2. e., the point whether plot 3 formed a 
portion of the plafntiff’s estate) it would 
appear from the deposition of the plaintiff's 
gomasia that the zemindar Khirod Govinda 
examined by the defendants, has not a por- 
tion in Chota Salika Mauza in question. As 
stated by the learned Munsif in detail, the 
plaintifi’s evidence is not sufficient to find 


^ 
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that this plot 3 is comprised in his Saham 
or portion of the Mauzu.” * 

The words, as committed to paper, are 
certainly open to the criticism passed upon 
them,—so much so, indeed as to raise the 
suspicion that there must be something wrong. 
And a reference to the deposition alluded to 
at once makes it clear that the Judge intended 
to say “got” when he wrote "not." The whole 
then becomes quite intelligible, and no fault 
can be found with it. 

As to the local investigation, if appears 
that the suit was instituted on the 25th 
‘April 1906, the issues were settled on the 
2lst November 1906, and after several 
adjournments, the case was set down for the 
llth May 1907, when an application for a 
local investigation was, for the first time, 
made. Now, the mere fact that the case was 
not ready for final hearing on that day, and 
was, as a matter of fact, not disposed of till 
the 12th August following, does not make 
the Munsif’s refusal on the ground that the 
application had been "filed at too late a stage” 
such an arbitrary exercise of discretion 
as can properly be interfered with on second 
appeal, I must, it seems to me, look at the 
matter as if stuod and presented itself to the 
Munsif on the 11th May 1907, and not in 
the light of what subsequently happened ; 
and, so regarding it, I am quite unable to 
hold that tha Munsif was acting at all ar- 
bitrarily, " 

There remains the Sanyuls’ appeal. The 
argument on their behalf is that the first 
Court, having found that they have been in 
possession of some of the parcels "for a long 
time ought to have gone further and found 
how long precisely they had held possession, 
and whether they had notethereby acquired 
a title to be left undisturbed on the prin- 
ciple explained iu Ishan Ohandra Mitter v. 
Raja Ram Ranjan Uhakrabutty (6). The short 
answer to this is that the Sanyals seb up no 
such ease and the learned Munsif would have 
been in error had he made it for them. 

The result is that each of these appeals 
must be dismissed with costs. 


Appeals dismissed. 
(6) 2 C. L, J. 126. 
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ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 451 or 1911. 
Decomber 21, 1911. 
Present:—-Mr. Justice Karamat Hasain and 
Mr. Justice Chamier. 
GENDAN LAU —PLüaINTIFF-—ÁÀPPELLANT 


. vVOTSUS 
BABU RAM AND oruses—DerenDants— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. 1, r. 9— 
Applicability of the rule—Hindu Law—Mortgage—Sutl 
against joint Hindu family for sale of mortgaged pro- 
perty —One of the members not made defendant within 
Limitation —Objection as to non-joinder taken al earliest 
opportunity, effect of — Dismissal of suit—Linitatron. 

G. sued C. and others, members of a joint Hiudu 
family, on foot of a mortgage for sale of the wmort- 
gaged property. G., however, did not implead an 
infant of the defendants' joint family as party to the 
suit within limitation. An objection as to non-jomder 
was taken af the earliest opportunity: 

Heid, that under the circumstances the entire suib 
should be dismissed as time-barred. 

Balwant Singh v, Aman Singh, 7 A. L.J. 852; 7 Ind. 
Cas. 712; Jaddo Kuer v. Shen Shanker Ram, T A. L dJ. 
945; 7 Ind. Cas. 902; Gurivayya Ganda v. Dattatraya 
Anant, 28 B. 11; Thakurmant Singh v. Dai Rant Koert, 
33 C. 1079, Imam Ali v. Baijnath, 33 C. 613; 10 C. W. 


. N. 561; 3 C. L. J. 576, referred to. 


Second appeal from the decision of the 
District Judge of Shahjahanpur, dated 16th 
February 1911. 

The Hon'ble Mr. Moti Lal Nehru, (with 
him Dr. Satzsh Ohandra Banerji), for the Ap- 
pellant. 

Mr. Govind Prashad, for the Respondents. 

JUDGMENT. . 


CnuamiER, J.—Lhis appeal arises out of a 
suit brought by the appellant upon a 
mortgage, made in favour of his father by 
one Mendhai Singh. The defendants to 
the suit are the three sous of the mortgagor 
who is dead. Bismillah Begam who purchas- 
ed a portion of the mortgaged property 
after the mortgage, and five members of the 
family of one Baldeo Sahai, deceased, who 
purchased another portion of the property 
after the mortgage. The Munsif decreed 
the claim against the sons of the mortgagor 
and against Bismillah Begam but dismissed 
it as against the remaining defeudants on 
the ground thatthe plaintiff had failed to 
implead Bishambhar Nath, the son of the 
defendant Ram Chandar, who was a member 
of the joint family to which defendants Nos. 5 


‘to 9 belong. Tiat decision yas affirmed 


by the District Judge who agreed With 
tho Munsif that Bishambhar Nath was a 
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necessary party to the suit and that the 
provisions of Order I, rule 9 could not avail 
the plaintiff as Bishambhar Nath had no 
specific share in the property. I may 
mention here that both Courts have held 
that the plaintiff can have made no proper 
inquiry regarding the members of the family 
to which Bishambhar Nath belongs. They 
note the fact that the plaintiff lives in the 
same quarter of the city as the defendants 
do and it seems that both Courts were of 
opinion that if the plaintiff had made 
inquiries he wonld have come to know 
of the existence of Bishambhar Nath 
though he was, only 9 or 10 months 
old at the date of: the institution of the 
suib. 

In second appeal it is contended that a 
decree should have been made, at all events, 
for sale of the interests of the members of 
the family who are parties to the suit. 
The question i8 oneof considerable importance 
in view of the passing of Act IX of 1908, 
which, so far as the Province of Agra is 
concerned, reduced the period of limitation 
for a suit of this kind from 60 years to 12 
years. Before that Act was passed if was 
the practice in suits of this kind either 
to add the necessary parties or to allow 
the plaintiff to withdraw the suit with 
permission to bring another suit. One or 
other of these courses could generally be 
adopted as most suits were instituted well with- 
in Jimitation. The present suit, like thousands 
of others was instituted on August 6th, 1910, 
almost the last day of limitation under the 
Act of 1908 and the non.joinder of 
Bishambhar Nath was not brought to the 
notice of the Court till after the period of 
limitation for bringing a suit against him 
had expired, although the objection was 
taken at the first possible moment, The 
question what  shonld be done in such 
circumstances seems to have been decided in 
three different ways in Shahjahanpur and it 
is probable that there have been similar 
conflicting decisions elsewhere. In some 
cases the claim has bsen dismissed in ao- 
cordance with the ruling in Gulam Kadir 
Khan v. Mustakim Khan (1), in others 
where the party omitted was a minor the 
claim has been decreed onthe ground that 
he was sufficigntly represemted by his father 
or some other adult member of his family or 
(1) 18 A. 209, 
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party to the suit and in others, decrees have 
been madé for sale of the interest of the 
portion to the suit. 

We have been referred toa large number 
of rulings but the precise question which 
we have to decide does not appear to have 
been the subject of any reported decision 
since the passing of the Code of Civil Pro- 
cedure 1908, whereby section 85 of the 
Transfer of Property Act was repealed. The 
last mantioned section provided that, subject 
to the provisions of the Code of Civil Pro- 
cedure (1882), section 437, all persons having 
an interest in the property comprised in a 
mortgage must be joined as parties to any 
suit" under this Chapter relating to such 
mortgage: Provided that the plaintiff has 
notics of such interest. When that section 
was in force, ifa plaintiff failed to im plead 
a child like Bishambhar Nath iu a suit 
like this not having notica of his exist- 
ence and for any reason the child could not 
be added asa party, as tor instance when 
the objection was taken ata very late 
staga, the practices was to allow the suit to : 
proceed aud if the claim succeed to make 
the usual decree for sale. It often hap pened 
that the absent member of the family was 
unable to challenge the decree or sale held 
in pursuance of it effectively, ses for example 
the cases of Balwant Singh v. Amun Singh 
(2) and Jaddo Kuer v. Sheo Shankar (3) 
and cases there cited. The result was often 
the same where the failure of the plaietiff 
to implead a member of a family of whose 
existence and interest he was aware was 
discovered by his opp nent or by the Court 
after the suit had been decreed. [n cases 
other than those in which Hinda families 
were concerned and in some cases where 
such families were concerned it was held 
that the person who ought to have b2en bat 
was not impleaded did not lose his right to 
redeem the mortgage. 

Order XXXIV, rule 1 which has taken 
the place of section «5 of the Transfer of 
Property Act provides that "subject to the 
provisions of this Code all peraons having 
an interest either in the mortgage security 
or in the right of redemption shall be joined 
as parties to any suit relating to the mort- 
gage." There is nothing in the rule corres- 
ponding with the last niffe words of section 


(23) 7 A. Ij. J. 852; 7 Ind. Cas, 112. 
(3) 7 A. L. J. 015; 7 Ind. Cas, 902. 
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58 of the Transfer of Property Act, and 
the rule is made gubjeet not merely to 
Order XX XI, rule 1, which corresponds with 
section 437 of the old Code, but to all the 
other provisions of the Code. Under the 
present law it would appear that the decision 
of the Court upon an objection as to non- 
joinder in a case of this kind must be the 
same whether the plaintiff had or had not 
notice of the existence of the person whom 
he omitted to implead. It must often 
happen that no amount of diligence will 
enable the plaintiff in a suit upon a mort- 
gage to ascertain all the persons who 
ought to be joined. This is & consideration 
which should not be lost sight of in determin- 
ing what the duty of Court is when it 
is discovered that a person who ought to 
have been made a party, has not been 
impleaded. 

It was suggested that no question of limit- 
ation would have arisen if either of the Courts 
below had made Bishambhar Nath a party or 
if we were todo so now andtherulingin Guru- 


vayya Gonda v. Daitatraya Anant (4) was re- ^ 


ferred to. But all that was held in that 
case was, that a plea of non-joinder of a 
necessary party may be waived and that if 
fresh parties are joined merely for the 
purpose of safe-guarding the rights subsist- 
ing between them and others claiming 
generally in the same interest the deter- 
mination (by application of the provisions 
of section 22 of the Limitation Act) of the 
date of institution of the snit as regards 
such freshly joined parties does not ordinarily 
affect the right of the original .plaintiff to 
continue the suit. Inthe present case the 
plea of non-joinder was taken at the first 
possible moment and the decision in that 
case dues not go the length of holding that 
a suit for sale may be continued against a 
person who, hdving a share in the property, 
ought to have been but it was not made a 
party when that person is made a party 
after the period of limitation for a suit 
against him has expired. A _ stronger 
authority in favour of the plaintiff in the de- 
cision in Thakurmant Singh v. Dai Rani Koer 
(5), where the Court held that the fact that 
an infant grandson of the plaintiff in a suit 
on a mortgage and a purchaser of a portion 
of the mortgaged property had been made 


(4) 28 B. 11. 
(6) 33 C. 1079 at p. 1093. 
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parties to the suit after limitation had 
expired, was not fatal to the suit. The 
ruling in Guruvayya Gonda v. Dattatraya 
Anant (4) cited above, was referred to as 
authority for the decision regarding the 
infant plaintiff but does not appear to me 
to go to that length. It seems to me that 
Order I, rule 10 (5) would have applied 
if either of the Courts below had made 
Bishambhar Nath a party to the suit and 
that the suit is as against him barred by 
limitation. It is, therefore, useless to have 
him made a party now. 

We have not been asked to hold nor, in 
my opinion, is it possibl@ to hold in his 
absence that he is sufficiently represented 
by his father Ram Chandar, If the objec- 
tion had not been taken and the interests 
of the whole family had been sold.and a 
suit had been brought by Bishambar Nath 
to recover his share or to redeem the ‘pro- 
perty it might have been held that he was 
sufficiently represented by his father. At 
this stage it is impossible to hold that 
Order XXXIV, rale 1 is subject to the 
other provisions of the Code, one of which 
is that no suit shall be defeated by rea- 
son of the  misjoinder or  non-joinder 
of parties and the Court may in every 
suit deal with the matter in contro- 
versy so far as regards the rights and 
interests of the parties actually before it 
(Order I, rule 9). The case presents no 
diffculty where the interest of the person 
who ought to have been bat has not been 
made a party is separate from the interests 
of the parties to the suit. In such a case 
the Court can order the sale of the interest 
of the parties for recovery of a proportionate 
amount of the mortgage-money as was done 
in Imam Ali v. Baijnath (6), and other cases. 
But where the interest or the person who 
ought to have been but has not been made a 
party to the suit is inseparable from the in- 
tereats of the persons who have been made 
parties it is not practicable to deal with the 
claim as regarda the interests of the persons 
before the Court. In a case like the present 
one, it is impossible to say for what amount 
the shares of the members of the family 
who are parties to the suit are liable and 
the appellant is not entitled to throw the 
burden of the whole mortgfge upon the 


undivided interests of the members of the 
(6) 83 C. 613; 10 C. W. N. 681, 3 C. L., J. 676, 
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family before the Court against their will. 
Had the members who are parties taken 
the objection at a later stage the Court, 
on becoming aware of the existence of 
Bishambar Nath, might have made a 
decree for the sale of the undivided interests 
of these members for the recovery of the 
whole debt and left the purchaser at auction 
to work out his rights by partition as is 
done where the undivided interest of a 
member of a joint family is attached and sold 
in execution of a money decree. 

The conclusions at which I have arrived, 
not without considerable hesitation are 
that Bishambar Nath is necessary party 
to the suit that the suit as against him was 
barred by limitation when the objection 
on the score of non-joinder was raised, that 
although ordinarily it is the duty of the 
Court in a case like this to deal with the 
matter in controversy so far as regards 
the rights and interests of the parties 
before it, in the present case it is impos- 
sible to do so and, the only alternative is to 
dismiss the suit. Ifthe view that I have 
taken is correct, it seems probable that inno- 
cent parties may suffer hardship in some 
cases. But all possibility of hardship will 
be avoided if plaintiffs bring their suits 
well within the prescribed period of limita- 
tion for all objections on the score of mis- 
joinder or non-joinder of parties must be 
taken at the earliest possible opportunity 
and if not so taken, must be deemed to 
have been waived. (Order I, rule 13). In 
the present case the plaintiff followed the 
previous practice of bringing his suit at 
the last possible moment and has himself to 
thank for the result. 

I would dismiss this appeal with coats. 

Karamar HUSAIN, J.-I fully agree with my 
learned brother in the order proposed 
by him. What we have to decide is 
whether we have to dismiss the appeal for 
non-joinder of Bishambhar Nath (a member 
of the Hindu joint family of which Babu 
Ram and others also are members) who 
was a necessary party under Order XXIV, 
rule 1 or to decree it dealing with the 
rights and interests of the defendants before 
us in the joint family property under Order 
I, rule 9. *Order XXIV, rule 1 is no 
doubt subject jo the provisidns of the Code 
of Civil Procedure including Order I, rule 
9 but Order I, rule 9 has no applica- 
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tion to the case before us. Where the 
rights and interest of the parties actu- 
ally before the Court are such as can be 
dealt with it in its discretion ean do so. 
This, however, pre-supposes that the rights 
and interests of the parties actually before 
the Court are so defined and separable from 
the rights and interests of the parties 
which are not beforó it as to have ad- 
judieation in respect thereof possible with- 
out affecting the rights and interest of 
the parties not before it. In an action 
upon a mortgage for sale of a joint family 
property when some of the members of 
the joint family are made defendants 
their rights and interests in the joint family 
property are neither defined nor separable 
from the rights and interests of those 
members of the joint family who are not 
before the Court. In such circumstances, the 
Courb cannot possibly proceed under Order 
I, rule 9 to deal with the matter in con- 
troversy so far as regards tbe rights 
and interests of the parties actually before 
it. 

What has already been stated shows that 
non-joinder of Bishambar Nath is fatal 
to the suit of the plaintiff inasmuch a3 in 
his absence the rights and interests of 
other members of the joint family in the 
joint family property cannot be dealt with 
under Order I, rule 9. The appeal must, . 
therefore, be dismissed with costs. 

By Tes Court.—Order of the Court is that 
the appeal be dismissed with costs which 
in this Court will include fees on the higher 
scale. 


Appeal dismissed. 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 222 or 1910. 
November 20, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
RAMASAMI REDDI- APPELLANT 
versus 
LAKSHMIAMBAL AMMAL AND ANOTHER 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIV, v. 4 
—Suit for recovery of debi— Deposit of amount in 
Court by defendant—Oosts, award of-—-Diseretion of 
Court, 


Vol. XIfi] 


DWARKA NATH V, PRALHAD RAM. 


In a suit for the recovery of a debt, where the 
amount has been deposited in Court, the Court has a 
discretion as to the disposal of césts. 


Appeal against the decree of the District 
Court of South Arcot, dated 12th September 
1910, in A. S. No. 130 of 1910, presented 
against the decree of the District Munsif 
of Panrnt, in O. S, No. 111 of 1910, 

Mr. 0. V. <Anathakrishna Tyer, 
Appellant. 

Mr. M. Narayanasawmi Iyer, for the Re- 
gpondents, 

JUDGMENT.—We think the order of 
the District Judge is right. Order XXIV, 
. rule 4 gives the Court a discretion as to the 
disposal of costs ina suit for the recovery 
of a debt, where the amount claimed has 
been deposited in Court. 

The appeal is dismissed with costs. 


for the 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
SECOND Civit, APPRAL No. 2877 or 1908. 

i December 13, 1911. 
Present:—Mr. Justice Carnduff. 
DWARKA NATH MISSER—DEFENDANT— 
APPELLANT 

Uersus 


PRALHAD RAM TEWARI—PriINTIFE— 


RESPONDENT. 

Chota Nagpur Landlord and Tenant Procedure Act 
(Ll B. O. of 1879), s. 124—Chota Nagpur Tenanch 
(Amendment) Act (F B. C. of 1903), s 35—Reswunable 
under-tenure—Sale at auction —Sale before Tenancy 
Amendment  Act—Effect of sale—Costs—Second Ap- 
peal, 

Under section 124 of the Chota Nagpur Landlord 
and Tenant Procedure Act, 1879, as it stood originally, 
& resumable under-tenure could not be sold in execu- 
tion of a rent-decree, but the recht and title of the 
judgment- debtor could be sold. That section was 
repealed by section 35 of the Chota Nagpur Tenancy 
(Amendment) Act, 1903. The repealing enactment 
came into force on November 4th, 1903, and its section 
l, sub-section (3) declared it applicable to all cases 
pending onthe date of its commencement so far as 
might be. 

A resumable under-tenure was sold atan auction- 
sale in execution of a rent.decree, on August 18th, 
1908: 

Held, that, the repealing enactment could not affect 
the sale concluded before its commencement; that 
section 124 as originally passed applied, and that the 
purchaser purchased only the right and title of the de- 
faulting under-tenure-hogder. 

The High Court will not interfere in second appeal 
with the discretion exercised by a lower ADE Na 
Couri on a question of cups. 
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Appeal from the decree of Sub. 
Judge of Ranchi, dated {August 27th, 1908, 
modifying that of the Munsif of Ranchi, dated 
April llth 1908. 

Babu Bipin Beharz 
lant. 

Babu Nagendra Nath Ghosh, for the Re- 
spondent. 

JUDGMENT. —This appeal relates to a 
resumable under-tenure formed out of an 
eight-annas share of Mauza Moro in Chota 
Nagpur. The original under-tenure-holders 
had mortgaged half of it to the respondent 
plaintiff, and had given him an usufructuary 
lease thereof ata moiety gf the rent due to 
the superior landlord, the Maharaja of Chota 
Nagpur. On the 18th August 1903, the 
appellant-defendant purchased what may, for 
the present, be called the whole under-tenure 
ata sale held in execution of a decree for 
arrears of its rent obtained by the Maharaja 
under the Chota Nagpur Landlord and Tenant 
Procedure Act of 1879 (Bengal Act I of 
1879); while the respondent-plaintiff pur- 
chased, on the lóth July 1905, the half 
mortgaged to him ata sale in execution of 
a mortgage-decree which he had secured 
against his mortgagors. So far, then, this 
was the position of affairs. From March 1903 
till July 1905, the defendant was the under- 
tenure-holder, from whom the whole of the 
rent of the under-tenure was due to the 
Maharaja; whereas the plaintiff was the 
defendant’s sub-lessee of half of the under- 
tenure, and was bound to pay the defendant 
half of the said rent. In July 1905, how- 
ever, the parties became equal co-sharers, 
and thereafter each of them was responsible 
for a moiety to the superior landlord. 

In 1906, the Maharaja sued the defendant 
for the entire rent of the years 1902 to 
1904 (roughly), and obtained a decree, which 
the plaintiff paid in order to prevent the 
sale of the under-tenure in éxecution.X Again, 
in 1907, a similar decree for the rent of 
1905 was obtained against the defendant and 
similarly satisfied by the plaintiff. The suit 
out of which the present appeal arises, was 
subsequently brought by the plaintiff for the 
recovery from the defendant of half of the 
rent thus discharged by the plaintiff for the 
years 1902 to 1905, the plaineiff further 
claiming, for reasons which wijl presently 
appear, the whole instead of a moiety, ofthe 
rout which ho had paid for tho year 1901 


Ghosh, for the Appel- 
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In the Court of first instance the Munsif 
allowed the claim for half of the rent through- 
oat, and refused the further claim for the 
other half of the rent of 1904; but the Sub- 
Judge, on appeal, allowed the latter also, and 
the first of the two points taken before me is 
that he was wrong in law in so doing, — 

As has been shown already, the respondent 
was in 1904 the sub-lessee of the appeilant 
in respecb of half of the under-tenure and 
bound to pay him half the rent thereof; and 
this liability he discharged—or, rather, was 
compelled by suit to discharge. The ap- 
pellant, however, failed on this part to pay 
the rent due for,1904 to the superior land- 
lord: a decree therefor was obtained by the 
Maharaja against him; and the respondent 
had to pay the decretal amount in order to 
save the under-tenure from sale. in these 
circumstances, the respondent sought to re- 
cover that amount in fall from the appellant, 
and it seems to me that he was clearly en- 
titled to do so. The arrear for 1904 had 
fallen due before the respondent’s purchase 
in 1905; so that the respondent was, in re- 
gard to it, only the mortgagee in possession, 
whereas the appellant stood in the shoes of 
the mortgagors, the original under.tenure- 
holders. The only person bound to pay the 
Maharaja's rent for 1904 was, therefore, the 
appellant, whom {the Maharuja accordingly 
sued and obtained a decree against. The 
respondent's mortgage-interest then became 
liable to be defeated by the threatened gale 
under the law, as amended by sections 34 and 
35 of the Chota Nagpur Tenancy (Amend- 
ment) Act, 1908 (Beogal Act V of 1903), 
which had,for the first time, rendered a 
resumable under-tenure saleable, subject to 
the superior landlords’ right of resumption, 
in execution of a rent-decree, The respond- 
ent had, therefore, to protect himself by 
depositing tbe whole of the rent decreed, 
and, as he thereby protected the appellant 
also, he was surely entitled to get it all back 
from the latter. I*agree, therefore, with the 
lower Appellate Court, and I think that there 
is neither law nor logic in the Mansif's de- 
cision awarding the respondent one-half, 
and not the whole. 

The only other ground of appeal relates to 
a set off, which the Court of first instance 
allowed, bug the lower Afpellate Court dis- 
allowed the appellant, The Maharaja. had 
sued the original uuder-tenure.holderg for 
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the rent of the years 1899 to 1901, a period 
anterior to the purchase of either the ap- 
pellant or the respondent, and he had 
obtained a decree, This decree the appellant 
had satisfied on the 17th March 1906, in 
order to prevent the sale of the under-tenure 
on that date, and he sought in the present 
suit to set off half the decretal amount so 
paid by him against the respondent's claim 
for contribution. 

Now, as has been set forth above, the 
appellant purchased this resumable under- 


tentre at au auction sale held on the 18th 


August, 1903, in pursuauce of the provisions 
of the Chota Nagpur Landlord and Tenant 
Procedure Act of 1879. But, under sec- 
tion 124 of that enactment, as it stood 
originally, such au under-tenure could not bs 
sold at all in execution of a decree for 
arrears of rent, and all that could be sold, 
with the sanction of the Commissioner of the 
Division, was the right and title of the 
judgment-debtor in it. By section 35 - of the 
Chota Nagpur Tenancy (Amendment) Act, 
1903 (Bengal Act V of 1903), section 124 of 
the original Act was, no doubt, repealed. But 
the repealing enactment did not come into 
force till the 4th November 1903; and, al. 
though its section 1, sub-section (3), declared 
it applicable, not only to all proceedings 
instituted after its commencement, but also, 
"so far as might be to all cases pending in any 
Court or before any officer on the date of 
Such commencement,” it cannot possibly, in 
my opinion, be held to have in any way 
affected an auction-sale concluded before that 
date. The learned Vakil for the appellant 
has referred to the well known excéption in 
favour of enactments merely regulating pro- 
cedure and pragtice to the ordinary rule 
against retrospective effect laid down by 
section 8 of the Bengal General Clauses Act, 
1899 (Bengal Act I of 1899); but there seems 
to meto be no cogency in his argament and 
1 have no hesitation in saying that the 
learned Sub-Judge has arrived at the right 
conclusion. Section 124 of the Act of 1879, 
as originally passed, applied: whence it fol- 
lows that the appellant’s purchase on the 
18th August 1908, wasa purchase of, at 
most, only the right and title of the defaalt- 
ing under-tenure.holders, and did not carry 
with it any charge in respect of the arrears 
of rent owed by them. Nor could the 
respondent incur any such liability by his 
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purchase in July 1905, in execution of his 
mortgage decree. The liability for the ar- 
rears of 1599 to 1901 was a purely personal 
liability, which continued to rest on the 
mortgagors, the original under-tenure-holders 
and the appellant’s payment was a purely 
voluntary payment which benefited them 
alone. Ergo, the appellant's claim by way 
of set-off has, in the view which I take of the 
case, been rightly rejected. 

There remains only the respondent’s cross- 
objection to the order depriving him of his 
costs in the Court of first instance, I am 
not prepared to interfere on a special appeal 
with the discretion exercised by the lower 
Appellate Court in a matter of this kind. 

The result is, that this appeal is dismissed 
with costs, and the ecross-objection is simi- 
larly disallowed. . 


Appeal and Oross-objection dismissed. 


MADRAS HIGH COURT. 
Szconp Civin APPRAL No. 929 or 1910. 
November 28, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
VARIANGATTIL PAKSSHRI RAMAN 
MENON, KARNAVAN OF THE TARWAD— 
APPELLANT 
versus 
SANKARA SUBBA PATTAR’S soy, " 

‘CHANDRA SEKHARAN PATTER 


AND OTHERS— RESPONDENTS, 

Indemnity mortgage~ Sub-mortgage— Amendment of 
plaint— Discretion ot Court. 

Plaintiff mortgaged his property to lst defendant, 
who sub-mortgaged it. After discharge of mortgage, 
plaintiff was sued by sub-morigagee for his amount 
and a decree was obtained against plaintiff, Plaintiff 
filed an appeal against that decree and while it was 
pending, instituted the present action against lat 
defendant for indemnity, praying for the amount of 
the decree or, in the alternative, for the deposit of the 
amount in Court. After the institution of the suib 
and during the pendency of this second appeal plain- 
tiff satisfied the sub-mortgagee’s decree and prayed 
for the amendment of his plaint by mention of that 
fact: 

Held, that though plaintiff's suit for indemnity, 
while he had not sustained the loss, waa not sus- 
tainable, he was entitled to the alternative prayer for 
deposit in Court; 

Patti Narayanamurthy Iyer v. Marimuthu Pillai, 
28 M. 822, Pundi Dorais&mi Tevar v. Lakshmanan Chetty, 
14 M. L. J. 285, and In re Richardson, (1911) 2 K, B. 
705; 80 L. J. K. B. 1232, referred to, 


(2) that the amendment prayed for, should be al- 
lowed. 


Second appeal against the decree of the 
District Court of South Malabar, in A. S. 
No. 60 of 1910, presented against the decree 
of the District Munsif of Chowghat, in O. S. 
No. 845 of 1908, 

Mr. O. V. Anantha Krishna Iyer, for the 
Appellant. 

Mr. T, R. Ramachandra Atyar, for the 
Respondents. 

J UDGMENT.—The position in this case is 
somewhat curious. The plaintiff in the suit 
mortgaged certain properties to the father of 
the lst defendant for about Rs. 1,000, and the 
mortgagee, for about Rf, 700, executed at 
sub: mortgage. 

The plaintiff, after the execution of the 
sub-mortgage, paid off the mortgage, and 
then the sub-mortgagee, in a suit to enfore 
his sub-mortgage, recovered a judgment 
against the present plaintiff for the amount 
of the sub.mortgage. The present plaintiff 
in this suit, who wasa defendant in the 
suit of the sub-mortgage, appealed against 
the decree, but, pending the appeal, institut- 
ed the present action against the first 
defendant and his son, the second defendant, 
for & decree for payment to him of the 
amount decreed in the sub-mortgagee’s 
guit or for an order diresting the defendants 
to deposit the amount in Court for pay- 
ment to the plaintiff. Now, the decisions 
of this Court lay down that a person can- 
not maintain a suit for indemnity unless he 
has actually incurred the loss against which 
he seeks to be indemnified. Patti 
Narayanamurthy Iyer v. Marimuthu Pillay (1) 
and Doravsam? Tevar v. Lakshmanan Ohetty 


- (2) show that it would debar the plaintiff 


from obtaining a decree for the payment 
of the amount decreed against him. Bat, 
the case of In re Richardson (3) shows 
that in equity a plaintiff ina case of this 
nature may still be entitled to a relief in 
the nature of the alternative remedy asked 
for in his plaint. The learned Vakil for 
the appellant further states, that since the 
institution of the second appeal, his client 
has satisfied the decree obtained by the sub- 
mortgagee and he asks for leave to amend 
the plaint so'as to enable him to obtain 
(1) 26 M. 322. 


(2) 14 M. L. J. 285. ii í 
(3) (1911) 2 K. B. 705; 80 L. J. K. B. 1232. 
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decree for the amount so paid to him. We 
think this is a proper casein which the 


amendment should beallowed. The effect. 


of such amendment will enable the plaintiff 
to obtain, in the present state of facts, a remedy 
more complete than he was entitled to-on the 
date of the institution of the suit, But it 
would not, in our. opinion, be a case of 
converting one cause of action into another, 
and under the new Code of Civil Procedure, 
the powers ofthe Court to allow amend- 
meut are very wide. We think, by allow- 
ing the amendment, the question at issue 
between the parties ‘will be completely dis- 
posed of and would obviate the necessity for 
` a fresh sait. We, therefore, set aside the 
decree of the lower Courts and order that 
the plaintiff may be allowed to amend his 
plaint by alleging that he has paid the 
amount sought to be recovered from the de- 
fendants to the sub-mortgagee. The District 
Munsif will, on receiving the amended plaint 
proceed to dispose of the suit according to 
law. The defendant will be at liberty to 
fle additional written statement in so far 
as it may be occasioned by the amendment, 
and the parties will be permitted to adduce 
such fresh evidence as may be necessitated 
by the amendment. The costa of the 2nd 
and 3rd defendants incurred in this Court 
will be paid by the plaintiff. The costs in 
the Court of first instance will be costs in 
the cause. 


Oause remanded, 


MADRAS HIGH COURT. 
APPBAL AGAINST Orper No. 167 or 1910. 
November 28, 1911. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 
&UBBARAYA IYER AND OTHERS— 
APPELLANTS 

tersus , 
RAMSAWMI PILLAI— RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss: 257 A, 
944—Civil Procedure Code (Act V of 1908), s. 47, O. 
XX, r. 11—-Eaecution of decree— Arrangement between 
parties substantially adding to decree Sanction of 
Court— Execution after coming into force of Civil Pro- 
cedure Code, 1908 —Enjorceability. 


(07777 0rder XX, rale 11, and section 47 of thenew Civil 


Procedure Code, 1908, has altered the law contained 
in section 257 A of tho old Codo, and renders legal 
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arrangements between parties after decree, which 
provide for a distinct benefit to one of them, and 
treats proceedings under section 244 of the old Code 
as a suib. 

In the course of execution proceedings, the parties 
came to an arrangement, while the old Code was in 
force, whereby. in consideration of defendant being 
given time, plaintiff was to get higher interest and 
was given. liberty to proceed against defendant's 
person. This arrangement having been sanctioned 
by Oourt the plaintiff applied to enforce it after 
the Code of 1908 came into force: 

Held, that plaintiff was entitled to enforce it. 

Venkatagiri Iyer v. Sadagopachariar, 14 M. L.J. 859 and 
Palaniappa Ohattiyar v. Sayari Naidoo, 18 M.L.J. 548; 
4 M..L. T. 233, held to have lost its force with the re- 
peal of the Civil Procedure Code of 1882. 

Sheo Gulam Lall v. Beni Prasad, 5 C. 27; 4 C. L. R. . 
29; Durga Prasad Banerjee v. Lalit Mohan Singh Roy, 
25 C. 86 and Thakoor Dyal Singh v. Sarju Pershad 
Misser, 20 O, 22, followed. 


Appeal against the order of tne District 
Court of Trichinopoly, dated 21st September 
1909, in E P. No. 51 of 1909, in O.S. No. 28 
of 1903. | i 

Mr. B. Sita Ram Row, for the Appellants. 

Mr. G. Annajee Row, for the Respond- 
ents. 

JUDGMENT.—In the course of executing 
the decree in Original Suit No. 28 of 1903 on 
the file of the District Court of Trichinopoly, 
obtained upon & deed of hypothecation, the 
parties entered into an agreement whereby tho 
second defendant was given time to satisfy the 
decree on condition of hia paying interest at 
14 per cent. per annum instead of 9 per cent. 
per annum and the decrea was made exe- 
cutable against the person of the second de- 
fendant as well as by sale of the hypotheca. 
The Court sanctioned the arrangement under 
section 257 A of the Code of Civil Procedure 
on July 26th, 1905. On August 2nd, 1909, 
the plaintiff's legal représentatives sought to 
execute the decreg for the unpaid balance by 
arresting the second defendant. The District 
Judge dismissed ‘the application, relying on 
the ruling in Ventatagire Iyer v. Sodagopa 
Oharzar (1). It was held in that decision that 
the Court's sanction of an agreement between 
the decree-holder and the judgment-debtor 
by which the former is benefited does not make 
it a part of the desree, but the decree-holder 
must bring a separates suit to enforce it. 
Bashyam Iyenger, J., pointed out that a Court 
has no power to vary or add to its decrees 
after they are passed except under particular 
provisions of law and he “quoted in support 


of bis view the opinion of the Privy Council in 
(1) 14 M. L. J. 359. 
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Kotagirt Venaatasubbamma Row v. Vellanki 
Venkatrama Row (2), that ‘aubsequent varia- 
tions of decrees unless made under section 206 
or section 623, Civil Procedure Code, were 
ultra vires. Their Lordships of the Privy 
Council observed at the same time that 15 was 
open to the Court to treat such a compro- 
mise as a rule of Court and to stay all far- 
ther proceedings in the decree against the 
third defendant who alone compromised in 
that case with the plaintiffs except for 
the purpose of enforcing the compromise. 

Now, in the present instance the compro- 
mise was sanctioned by the Court ata time 
when the Code of 1882, was in force and com- 
promises of this nature after suit were de- 
clared by section 257A to be void unless 
made for consideration and with the sanction 
of the Court. 

When execution against the person of the 
second defendant was applied for in 1909, 
the Code of Civil Procedure of 1908 was in 
force and the old section 257A had dropped 
out. Further, the old section 210 had re- 
appeared as Order XX, rule 11 ina new 
form containing a provision for a Court 
after the passing of a decree where and in 
so far as itis a decree for the payment of 
money, ordering the postponement of pay- 
ment of the amount decreed on such terms 
as to the payment of interest as is thinks 
fit, Lastly, section 47 of the new Cedə of 
Civil Procedure, corresponding to section 244 
of the old Code, bad an additional clause 
added to it, whioh permits Courts, subject to 
objections that may be raised on account of 
limitation or jurisdiction, to treat proceed- 
ings under this section relating to the execu- 
tion, discharge or satisfaction of a decree as a 
suit or a suit as a proceeding. 

With this alteration of the law the ratio 
decidend? of the decisions in Venkatagiri Iyer v. 
Sadayopachariar (1) and Palaninpa Ohettiyar 
v. Nayari Natdco (3) has lost its force. 


We find no difficulty in following the deci- 
sions in Sheo Golim Lali v. Beni Prosad (4); 
Durga Prasad Banerjee v. Lalit Mohan Singh 
Roy (5) and Thakoor Dyal singh v. sarju 
Pershad Misser (6) and we think accordingly 


(2) 24 M. 1. 

(3) 18 M. L, J. 548; 4 M. L, T, 233. 
(4) 5 C. 27; 4 C. L. R., 29. 

(6) 25 C. 86, 

(6) 20 C. 22. 
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that the second defendant who bad the bene. 
fit of the arrangement for delay in execution 
and the order passed sanctioning it, is not 
at liberty to resile from that arrangement. 

The lower Court's order 18 reversed and 
the ease will be sent back to the District 
Judge for proceeding with the execution ap. 
plication. 

The respondent will bear the appellant’s 
costs in both Courts. 


' Appeal allowed. 


MADRAS HIGH COURT. ` 

Secorp Civin Apprat No. 1284 or 1910. 
November 30, 1911. 

Present; —Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer. 

KOSURI RAJAGOPAL RAJA AND OTHERS 
— APPELLANTS 
VETSUS 


DATLA RADHAYYA AND OTHERS-— 


RESPONDENTS, 

Contract — Provision jor benefit of third parties —Right 
of such third parties to enforce the provision un their 
favour. : 

Where, at a partition between the members of a 
joint Hindu family, provision is made for the female 
members of the family the latter are entitled to 
enforce the same and sue upon it: 

Defendants Nos. 3 and 5 entered into a deed of 
partition whereby their mother was to get certain 
land which was to be taken by her daughters after 
her death. The mother having died, plaintiff, one of 
three daughters, sued for her third-share of the said 
land: 

Held, that plaintiff was entitled to succeed. 

Shuppwu Ammal v. Subramaniam, 33 M. 238; 19 M. L. 
J. 7389; 4 Ind. Cas. 1083; drumuga Goundan v. Chin. 
nammal, 14 M. L. T. 214, 21. M. L.J. 918; (1911) 2 
M. W. N. 524; 12 Ind Cas. 185, Rakhmabat v. More. 
shwar, 6 Bom. L. R. 421, Protab Narain Mukerjee v, 
Sarat Kumari Debi, 5 C. W., N. 386, referred to, 


Second appeal against the decree of the 
Subordinate Judge of Kistna, at Ellore, in 
A. S. No. 223 of 1907, presented against 
the decree of the District Munsif of Narsa- 
pur, in A. O. No. 235 of 1908, * 

Mr. Prakasam, for the Appellants. 

Mr. Ramesam, for the Respondents. 


JUDGMENT.—The plaintiff and defend. 
ants Nos. 1 and 2 are sisters of defendants 
Nos. 3 to 5. By an instrument of partition 
entered into between defendayts Nos, 3 to 5 
it was stipulated that certain land was to 
be enjoyed by the mother of the parties for 
her life and to be taken by her daughters, 


206 
GANAPAT v. BALMARUND. 


that is the plaintiff and defendants Nos. 1 and 
2, after her death. The mother is now dead. 
This suit by the plaintiff is to recover one- 
third of that property, defendants Nos. 1 and 
2 being entitled to the remaining two-thirds. 

Defendants Nos. 3 to 5, the brothers, contend 
that the plaintiff not being a party to the 


partition instrument has no cause of action , 


for the recovery of the property. They plead 
that by a Subsequent arrangement soon after 
the partition they caucelled the allotment 
to the mother and sisters. It was suggested 
during the course of the argument here that 
the partition deed never became operative, but 
we do. not read the written statement as 
raising this question, The issue was whether 
the arrangement was subsequently cancelled. 
The lower Appellate Court has given the 
plaintiff a decree and defendants Nos. 3 to 5 
are the appellants in this Court. 

We are of opinion that the decision appealed 
from is right. To the general rule that 
persons who are not parties to a contract 
have no right of action based on it, there 
are several exceptions. The Privy Council 
has recently pointed out thatthe rule must 
be applied to this country with consider- 
able exceptions. In that case à Muhammadan 
wife was held entitled to sue upon a 
contract entered into between her father 
and her husband’s father before the marri- 
age. We are of opinion that where at 
a partition between the members of a joint 
family provision is made for female membeis 
of it, it must be. held that as the contract 
was entered into for the benefit of those 
who are provided for by the instrument of 
partition, they are entitled to the benefit of 
it and to sue upon it. This principle has 
been affirmed by this Court in Shuppu Am- 
mal v. Subramaniam (1). See also Arumuga 
Goundan v. Ohinnammal (2). The .decisions 
of other High Courts have alao affirmed the 
principle. See Rahhmabai v. Govind Moresh- 
war (3); Prolab Narain Mukeriee v. Sarat 
Kumari Debt (4). 


The exceptions are not confined t? cases 
where one or other of the parties to the 
contract can be said to have made himself 


a trustee -for strangers who claim to sue 
v 


(1) 33 M. 238,19 M. L, J. 789; 8 Ind. Cas. 1083. 
(2) 16 M. L. T7214, 21 M. D.J. 918; (1911) 2. M. 
W. N. 524; 12 Ind. Cas. 185. 
(3) 6 Bom, L. R. 421. 


(4) 5 C. W. N. 386. 
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on it. Iu Pollock on Contracts four excep- 
tions are stated. The third class of exoep- 
tions according to the learned author is 
the case of trusts. Then he mentions another 
and distinct class. To quote his own words: 
Closely conneoted with the cases covered by 
the doctrine of trusts bub extending beyond 
them, we have the rule of equity by which 
special favour is extended to provisions made 
by parents for their children," In Halsbury's 
Laws of England, Vol. VII, page 344, ssation 
711, the case of marriage settlement is treated 
as included in the case of trusts, Sir Frede- 
rick Pollock’s classification commends it- 
self better to us. 1t may be observed that 
the general statement in Halsbury’s Laws of 
England that another exception to the rule 
is recogaizad in cases where the contract is 
intended to secure a benefit to a person who 
is not a party toit will cover cases which 
are not comprised in trusts. It is usual 
amongst Hiodas to allot portions fo sisters 
at a partition between ‘brothers. In the 
document in this case the provision for the 
plaintiff and her sisters is stated to be for 
Pasum Kunkumam. We find no diffisulty in 
holding that sisters are within the equity 
of a family settlement amongst Hindus. 
The allotment of the land in this case was 
made for the benefit of the plaintiff and her 
sisters. They are persons for whom it was 
the moral duty of the parties to the in- 
strument to provide. We are of opinion, 
therefore, that the plaintiff’s right to sue 
was rightly upheld. 

We dismiss the second appeal with costs.. 

Appeal dismissed. 


$5. —— 


CALCUTTA HIGH COURT. 
SgcoND Uvr APPEAL No. 1308 or 1909. 
December 20, 1911. 

Present: — Mr. Justice Carnduff. 
GANAPAT MARWARI— DegFENDANT— 
APPELLANT 
Versus 
BALMAKUND BEHARA AND ANOTHER— 


PLAINTIFFS — RESPONCENTS. 
Hindu Law-—Property in hand gf a member of Hindu 
family—Presumption that property is joint — Nucleus of 


“family property— Manager of family doing banking 


business, powers of —Second Appeal —Point of law —Mis- 
construction of piece of documentary evidence — Otvil 
Procedure Code (Act V of 1908), s. 100. 
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Where itis provedthat there wasa nucleus of 
joint Hindu family property, any property in the 
hands of a member of such family should be presumed 
to be family property. 

Ram Persad Singh v- Lakhpati Koer, 30 O. 281 at p. 
244; 7 C. W. N. 162; 30 I. A. 1, Gonnw Singh v. Bhag- 
wati Koeri, 8 Ind. Cas. 234 and Dwarka Prosad Raghu- 
bir v. Jamna Das Gordhan Das, 18. Bom, L. R. 283, 9 
Ind. Cas. 948, referred to. 

A person who, on behalf of a joint Hindu family 
carries on the family banking business as manager 


thereof can, not only enter into contracts and give: 


discharge so as to bind his co-parceners, but may also 
sue and be sued alone without the other members of 
the family being joined with him inthe suit. 

Kishen Parshad v. Har Narain Singh, 88 I. A. 45; 
15 C. W. N. 321,13. C. L. J. 345; 0 Ind. Cas. 789; S 
A, L. J. 256; 9 M. L. T. 3843; 21 M. L. J. 578; 13. Bom. 
L. R. 859; 83 A. 272; (1911) 2 M. W. N. 195, relied 
upon, P x 

The misconstruction of a piece of documentary 
evidence is not a mistake of law sufficient to concede 
a second appeal. 


Nowbut Singh v. Chatterdharee Singh, 19 W. R. 222, 
followed. 


Appeal from the decreeof the District 
Judge of Cuttack, dated May 25th, 1909, re. 
versing that ot the Sub-Judge of Sambalpore, 
dated February 13th, 1907. 

Baba Jogendra Ohandra Ghose, for the Ap- 
pellant. 

Babus Sarat Chandra Ray Chaudhuri and 
Biraj Mohan Mazumdar, for the Respond. 
ents. 


JUDGMENT.—This was a snit brought by 
ihe two plaintiffs for the recovery of Rs. 1,000 
admittedly deposited by their deceased 
brother Radhasham Behara, with a banker. 
In the Court of first instance it was found that 
the money was not joint family property; that 
therefore, Radhasham’s widow being alive, 
the plaintiff had no right to sue; and that 
the money had, in fact, been re-paid. Asa 
result, the suit was at first dismissed, The 
learned District Judge has, however, reversed 
all the above findings and decreed it; and the 
defendant-banker has now preferred thia se- 
cond appeal, 

The District Judge's decision is attacked 
mainly with reference to the law he has 
enunciated as to the presumption in favour 
ofa Hindu family being joint and pro- 
perty in the hands ef a member of it being 
family property. He has, it is suid, gone 
too farin throwing the onus entirely on the 
appellant and holding thar it is to be pre. 
sumed, not only thit Radhasham was joint 
with his brothers, the respondents, when the 
money was deposited by him, but also that 
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the deposit was derived from joint funds, 
The contention is that, in circumstances such 
as those of the present case, the ordinary 
presumption of Hindu law does not arise; 
aud in support of it I am referred to Ram 
Pershad Singh v. Lakhpati Koer (1) and 
Gannu Singh v. Bhagwati Koert (2). In 
these cases this Court, undoubtedly, express- 
ed the opinion that, when there is separate 
residence, separate messing and separate 
worship among the members of a Hindu 
family, the presumption based on the theory 
of the normal condition of sucha family 
ean hardly be said to hold good” or, in the 
words used in the latter fase, “falls to the 
ground;" the contrary presumption then 
arises; and it rests on the party who alleges 


-continuance of indivision in spite of sever- 


ance in these particulars to establish his alle- 
gation. Now, in each of these instances this 
Court was dealing with the facts in a regu- 
lar appeal, and what was held was simply 
this, that the facts found as to cesser of 
commensality and so forth, being themselves 
inconsistent with the normal state of a Hindu 
family, were sufficient, prima. facie, to show 
separation and shift the burden of proof on 
to the side asserting that the family had 
nevertheless remained joint. Jointuess is, I 
imagine, becoming almost daily less and less 
the rule, and the presumption and re-consider- 
ation is, amid the changing conditions, and 
in response to the natural demands of a 
progressive society, steadily losing strength, 
in the sense that it is more and more easily 
rebutted as time advances. It may well be 
that it will disappear altogether some day— 
perhaps at no distant date; but I can find no 
authority either in the ruling cited or else- 
where, such as to justify me in holding to-day 
that there are casesin whichit does not 
exist atall and is not, soto speak, the 
starting point. On behalf of the appel- 
lant it has, indeed, been conceded that no 
fault can be found with the learned District 
Judge’s initial observation that the onus of 
proving that the three brothers were not 
joint lay upon him. Bat itis argued chat 
the Judge misdirected himself when he pro- 
ceeded to lay it down that it was also to be 
presumed that the money deposited was de- 
rived from joint funds, and tkat he was 


wrong in dismissing the suit *because, the 
(1) 30 C. 231 at p, 244; 7 O. W. N. 162; 30 L A. 1, 
(2) 3 Ind. Cas. 234. 
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defendant had failed to prove affirmatively 
that it was self-acquired property. In this 
connection reference is madeto the case 


of Dwarka Prasad Raghubir v, Jamna Das 
Gordhan Das (3) in which Beaman, J., 
has held “that it is nota presumption 


of the Hindu law that every member 
of a joint Hindu family, found to be in 
possession of property at his death, has neces- 
sarily acquired that property as.a member of 
the joint family and so imprinted upon it the 
character of joint Hindu family property,” 
But the learned Vakil for the appellant has 
overlooked the fact that Mr. Justice Beaman 
at once goes on t$ observe, that “before that 
presumption can be made it lies upon the 
party so alleging to prove thatthere was 
at least a nucleus of joint family property 
out of which the property ultimately ac- 


quired by’ an individual member may 
be said to have grown." Here itis ob- 
vious, and cannot be denied, that there 


was such a nucleus; and, therefore, the Bom- 
bay case really does not help the appellant. 
My conclusion, then, i$ that the learned Dis- 
trict Judge made no mistake in this connec- 
iion and that his findings of fact conclude 
this part of the appeal. 


lt is next contended, that even if the family 
were joint and Radhasham acting as manager, 
his discharge in respect of the sums paid be- 
fore his death was good and sufficient to bind 
the family: and the appellant relies for sup- 
port upon the recent decision of the Judicial 
Committee in Kishen Parshad v. Har Narain 
Singh (4), by which it has been settled that 
the manager on behalf of a joint Hindu fa- 
mily of the family banking business can not 
only enter into contracts and give discharges 
so as to bind his 60-parceners, but also sue 
and be sued alone without the joinder of. the 
other members of the family. This conten- 
tion seems to me to be right: otherwise, no 
: bank could : with safety honour cheques 
drawn by its Hindu- clients against their de- 
posits, and business on modern lines would 
be impossible. But, unfortunately for the 
appellant, the lower Appellate Court has 
found that his plea of re-payment has not 


(3) 18 Bom. L. R. 133; 9 Ind. Cas. 948. 

(4) 881. 4. 45; 15 C. W. N, 321; 183 C. L. J. 345; 
9 Ind..Oas. 73% 8 A. I. J. 256; 9 M. L. T, 843; 21 M. 
L. J. 318; 18 Bom. L. R. 859; 33 A. 272; (1911) 2 M. 
W. N. 305. 
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been proved, and he is again concluded by a 


finding of fact which, so faras I can see, 
cannot be questioned on second appeal. 

The last point made is as to the construc- 
tion placed on a certain exrarnama (Exhibit I) 
upon which the learned District Judge has 
relied as proving, ' almost, if not quite, con- 
clusively” that the brothers were joint 8 
fortnight before the death of Radhasham. 
In this document, which was signed by all 
three brothers, it was agreed that "there | 
having been serious disputes about the parti- 
tion of the whole of their moveable and 
immoveable joint properties and there having 
been no settlement about the said partition" 
a panck was to be appointed to settle the 
dispute by arbitration. This, 16 is argued, 
instead of indicating jointness on the date 
of the document, points | to their having 
already been some sort of a partition regard. 
ing which disputes calling for settlement 
by arbitration had arisen. It may be that 
there is something to be said for this con- 
straction ; but it has long since been estab- 
lished—see the well-known and frequently 
cited ruling of Couch, C. J., and Glover, da 
in Nowout singh v. Chutterdharee Singh (5) 
—that the misconstruction of a piece of docu- 
mentary evidence such as this is not & mis- 
take of law upon which & second appeal will . 
lie. Moreover, the suggestion that the 
ekrarnama ought to be construed in this 
way is made for the first time in the course 
of the argument before me, the theory of 
the defence having hitherto been that it was 
an agreement to separate which at once ope- 
rated as a separation, For all these yeasons, 
1 find myself unable to yield the point; 

In the result I am of opinion that this 
second appeal muft be dismissed with costs, 


Appeal dismissed. 


(5) 19 W. R. 222, 
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PUNJAB CHIEF COURT. 
ORIMINAL Revision No. 1452 or 1911. 
December 9, 1911. 
Present: — Mr. Justice Shah Din. 
EMPEROR -PROSECUTOR 


versus 


QADIR BAKHSH—AcovseD. 

Cantoment Code, 1899, 8. 94—Notice not specifying 
the nature and extent of repairs whether legal. 

Section 94 of the Cantonment Code contemplates 
that the owner should know the precise nature and 
extent of the repairs which, in the opinion of the 
Cantonment authority, he should execute in the in- 
terests of the safety of ‘the occupier or of the public. 
Therefore, a notice under the section which does not 
state ab all what kind of repairs the Cantonment 
authority requires the owner to make to the houses 
specified in the notice is illegal. 

Case reported by the Sessions Judge, La- 
hore Division, with his No. 1201 of Ist No- 
vember 1911. 

FACTS.—The facts of this case are as 
follows :— 

By an order dated 30th November 191C, 
a notice purporting to be under section 94 of 
the Cantonment Code was issued to Mr. Qadir 
Bakhsh, Tahsildar of Batala, owner of houses, 
Nos. £5, 86, 87, 88, 89; 90, 91, 120, 121 and 
396, situated in the Lahore Cantonments, 
requiring him to repair or demolish these 
houses and level the site within 15 (fifteen) 
days, they being reported to be in a ruinous 
condition, 

The accused, on conviction by Major W. T. 


Barry, Cantonment Magistrate, Lahore, exer. 


cising the powers of a Magistrate of the Ist 
Class in the Lahore Distriob, was sentenced, 
by order dated 10th May 1911, under sec. 
tions 94, 104 of the Indian Penal Code, toa 
fine of Hs. 15 for non-compliance with 
the rder. 

Note— Fine realised. 8 

The proceedings are forwarded for revision 
on the following grounds: — 

(1) The Cantonment Magistrate did not 
issue his order on the grounds that the con- 
dition of the houses constituted a publio 
danger. The notice, therefore, under section 
94 of the Cantonment Code was legally in- 
valid:— Vide Wastrullah v. Crown (1). 

(2) The prosecution was not instituted for 
over three months as required by section 284 
of the Cantonment Code. 

For these reasonsel recommend that the 
conviction be quashed. 

Mr. Fazl.1-Hussain, for the Accused. 

(1) 1 P. R. 1906 Cr., 48 P.L. B, 1906, 3 Cr. L, J, 43. 
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ORDER.—After hearing Mr. Fazl-i-Husain - 


. who appears in support of the recommen- 


dation made by the Sessions Judge under 
section 488, Criminal Procedure Code, for 
the reversal of the sentence passed by the 


. Magistrate on Mr. Qadir Bakhsh, I think 


that the conviction of the accused in this 
case is illegal and must be seb aside. Sec- 
tion 94 of the Cantonment Code, 1899, aa 
amended, under which the Secretary of the 
Lahore Cantonment Committee issued notice 
to the accused on the 30th November 1910 
runs as follows :— 

"Where any building... eee nnne 
is in the opinion of the Cdntonment autho- 
rity ina ruinous stato.. ive 

ace ove vae UG Cantonment authority 

may, by dotio in writing, require the owner 
or occupier thereof forthwith either to re- 
move the same, or to cause such repaira to 
be made asit may think necessary for the 
safety of the occupier or of the publio......... 
uei enses Lhe words of 
the SM. “which. I have italicised show 
that in the notice which the Cantonment 
authority issues to the owner or occupier of 
the building alleged to be in a ruinous state, 
the Cantonment authority has to state the na- 
ture of the repairs to be made by the 
owner or occupier which it may think ne- 
cessary for the safety of the occupier or of 
the publie, as the oase may ba. As laid 
down in Petman v. King-Emperor (2), 
a notice under section 94 of the Can. 
tonment Code must give the owner the 
option of removing a building or making 
adequate repairs and in regard to the 
option of making repairs the section con- 
templates that the owner should know the 
precise nature and extent of the repairs 
which, in the opinion of the Cantonment 
authority, he should execute in the interests 
of the safety of the oceupier or of the public. 

The notice dated the 30th November 1910 
which was issued to the accused 1n this cage 
“Tt having been reported to 
the Cantonment authority that your houses 
(of which the numbers gre given in the head- 
ing of the notice) are in a ruinous condition. 
Iam directed to request you within 15 days 
of the service of this notice to repair or 
demolish these houges and level the site.” 

In the above notice it is not stated at. all 


what kind of repairs the Cantonment autho- 
(2) 23 P. R. 1905 Cr., 168 P.L.R. 1905, 3 Or.L.J. 301, 


210 


IMPERATOR t, RINO, 


rity required the owner to make to the 
houses specified in the notice; and on this 
ground alone the notice was, in my opinion, 
ilegal. That being the case, the accused 
was not liable to be prosecuted under section 
104 of the Cantonment Code, and his convic- 
tion is bad inlaw. I, therefore, set aside 
the conviction and the sentence and direct 
the fine, if renlised, be refunded. 
Oonviction set aside, 





(s. c. 5 S. L. R. 128.) 
SIND JUDICIAL COMMISSIONER'S 
COURT, 

CRIMINAL APPEAL No. 37 or 1911. 
July 17, 1911. 
Present: —M v. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
IMPERATOR 
versus 
RINO valad SOBHDAR —Accusnup. 

Penal Code (Act XLV of 1860), ss. 201, 202—Causing 
evidence of offence to disappear—Posttive destruction 
of evidence not necessary—Burying corpse with marks 
of violation— Offence under section 202 not included 
ander 3,201—-Criminal Procedure Code (Act V of 1898), 
s, 238. 

The offence under section 202 of the Penal Code 
is nob a minor offence included under section 201, 
for an essential ingredient of the offence under 
section 202, is the legal duty of the accused to give 
information and this is no part of the offence under 
section 201. Consequently, an accused against whom 
a charge under section 201, is framed cannot be 
convicted of an offence under section 202 without a 
charge under the latter section being framed 
against him. . 

In order to support a finding that the accused has 
caused evidence to disappear, itis not necessary to 
prove the positive destruction of evidence, 

The burial of the corpse of a murdered man if 
done with the intention of concealing the fact that 
there were marks of violence on it might be an 
offence under section 201. 

., Mr. Mulchand, for the Appellant. 
The Public Prosecutor, for the Crown. 


JUDGMSENT.—The accused was tried by 
the Additional Sessions Judge, Hyderabad, on 
a charge undersection 201, Indian Penal Code, 
in that he knowing or having reason to believe 
that Ohutta Kapri had been murdered (1) 
caused evidence of the offence to disappear by 
burying the body, and (2) gave false informa- 
tion as o the cause of death to the 
Tappedar. « ù 

The Additional Sessions Judge found the 
coused not guilty of this offence, but 
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convicted him without framing a charge 
of an offence under section 202, Indian Penal 
Code. 

The Additional Sessions Judge was clearly 
wrong in treating section 202, as a minor 
offence included ander section 201, for an 
essential ingredient of the offence under 
section 202 is the legal duty of the accused 
to give information, and this is no part of the 
offence under section 201. Section 238, 
therefore, does not apply and a charge 
under section 202, should have been framed. 

For this reason alone, we must under 
section 232, reverse the conviction and 
sentence and order a re-trial. 

We are not satisfied, however, with the 
order of acquittal under section 201. 

The Additional Sessions Judge appears to 
have thought that some evidence of positive 
destruction of evidence is necessary to support 
a finding that the accused has caused evidence 
to disappear. This is not so—the burial of 
& corpse of a murdered man if done with 
the intention of concealing the fact there 
were marks of violence on it. might be causing 
evidence of the commission of the offence to 
disappear. The Sessions Judge has also 
omitted to notice the statement of Soniat 
that the accused stood over her witha stiok 
and made her wash the blood stained clothes. 
On the other branch of the charge under 
section 201, there is the evidence of the 
Tappedar that the accused gave him false 
information which he recorded in his register. 
The Sessions Judge has dealt with this part 
of the casa in an equally unsatisfactory - 
manner. -He does not say that he disbelieves 
the Tappedar but merely remarks that the 
evidence is not conclusive, 

We set asidedhe order of acquittal under 
section 201, and direct that the accused be 
re-tried for offences under sections 201, 203 
and 202, Indian Penal Code. The accused 
to be re-arrested unless he gives bail himself 
in Rs. 1,000 with one surety in Rs. 1,000 to 
appear in the Sessions Court, Hyderabad, on 
the lst September. 


° Re:-trial ordered. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 14 or 1910. 

i November 1, 1911. 
Present:—Mr. Justice Abdur Rahim aud 
Mr. Justice Spencer, 
MUTHUVARAPU SESHIAH— 
APPELLANT 
versus 


GATRAM RAMIAH—Responpent. 

Criminal Procedure Code (Act V of 1898), s. 195 
—Sanction for prosecution —Forgery—Document put in 
Court- -Absence of judicial inquíiry—Proliminary in- 
quiry whether necessary before giving sanction-—Penal 
Code (Act XLV of 1860), ss. 468, 471, 475, 476. 

Per Abdur Rahim, J., (whose opinion was the judg- 
mont of the Court under section 36 of the Letters 
Patent) —Where a document has been filed in Court by 
a party, about whose genuineness or otherwise there 
is no judicial inquiry, the Court should not accord 
sanction to prosecute the party for having filed a forg- 
ed document, The Court must make some preli- 
minary inquiry and satisfy itself thatthere is a prima 
Jacie case for prosecution. 

Per Spencer J., Contra.—Where a document was 
judicially before the Court and was produced in a 
proceeding in, Conrt within the meaning of section 
195, clause (c) of the Criminal Procedure Code, it 
was competent to the Court to exercise its powers 
under section 195. 

Section 195 of the Criminal Procedure Code, does 
not require any inquiry as a necessary antecedent to 
the grant of sanction. 

Ambika Prasid Singh v. Emperor, 35 C. 820,8 Cr. L. 
J. 398, explained. ` 

Akhil Chandra De v, Queen-Empress, 22 ©. 1004; 
Bapuram Surma v. Gouri Nath Dutt, 20 0. 414, refer- 
red to. 

An inquiry, if held under section 195, Criminal Pro- 
cedure Code, need not be a judicial inquiry. 

Queen v, Nujum Ali, 6 W. R. 41, Or., followed. 

Appeal against the order of the District 
Court of Guntar, in O. P. No. 110 of 1903, 
presented against the order of the District 
Munaif of Ongole, in C. M. P. No. 1017 of 
1908 in O. S. No. 840 of 1908. 

Mr T. Prakasam, for the Appellant. 

Mr. O. B. Subramanya Atyar, for the 
Respondent. 

JUDGMENT, 

Anoug RAHIM, J.—I think in this case the 
order of the District Judge granting sanc- 
tion must be set aside. The petitioner 
filed a suit on a promissory-note bearing 
a certain date. Ho afterwards withdrew the 
suit with the permission of the Court, before 
any summons or notice was taken out for the 
defendant. The defendant made an applica- 
tion for sanction for ¢he prosecution of the 
plaintiff under sections 453, 471, 475 and 
476 of the Indian Penal Code. The District 
Munsif refused sanction, but the District 
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Judge has set aside that order and granted 
sanction. There has been no inquiry into 
the question whether the promissory note is 
forged. The suit was not heard, and no 
evidence has been taken as tothe genuineness 
or otherwise of the note. The defendant has 
filed an affidavit stating that the promissory- 
note was a false document and that he owed 
nomoney. The plaintiff, on the other hand, 
jusists that it is genuine and was executed 
for proper consideration. 

The District Judge says that, because the 
stamp used did not come into use on the 
alleged date of the promisspry-note, it must 
at least have been ante-dated. But the plaintiff 
gives an explanation as to how such a atamp 
came to be affixed on the note, He says that 
the defendant himself fraudulently affixed the 
stamp in question in order to evade his 
liability. There has been no inquiry as to 
which of the allegations is correct, and there 
is nothing like a judicial finding that the 
promissory-note is forged. A Court before 
granting sanction, ought to be satisfied that 
there is at least a prima facie case for pro- 
secution, and the person to be prosecuted 
must have had an opportunity of showing 
that the document on which he based his 
suit is true and genuine, I do not wish to 
lay down that the inquiry must be in any 
particular form. But there must be some 
inquiry and the Court granting sanction 
must be satisfied on evidenca that the docu- 
ment used in Court is false. There are, no 
doubt, cases in which it has been held, 
that where a suit has been properly 
tried, there need not beany fresh inquiry as 
to the character of the document already 
found to be false. But I am not aware of 
any case in whichit has been held, that 
when a suit has not been tried at all, sanction 
may be granted for the prosecution of the 
plaintiff in respect of a document filed by him 
in Court without its being found *on proper 
inquiry held for the purpose that there are 
sufficient grounds for holding the document 
to be a forgery. On this ground the sanc- 
tion ought, in my opinion, to be seb aside, 
and it is, therefore, unnecessary for me to 
consider the question whether the District 
Munsif is right in holding, on the* authority 
of Ambika Prasad Singh v. Hmperag (1), that 
there has been no user in this case within 


(1) 35 0.820; 8 Or. L, J.:398, 


212 


MUTHUVARAPU SESHIAH t. GATRAM RAMIAX., 


the meaning of section 471, Indian Penal 
Code. 

Spencer, J.—The promissory-note alleged 
to be forged in this case bore the signature of 
the promisee over & postal and revenue stamp 
of a kind which was not introduced into cir- 
culation until after the date of the dacument 
npon which it was used. Prima facie, an 
offence of forgery was committed by some 
one in respect of it. 

Asa suit was brought on the promissory- 
note and the note was put into Court with 
plaint, it was "produced" in a proceeding in a 
Court within the meaning of clause (c) of 
section 195, Criminal Procedure Code. The 
words ‘produced or’ in the section were added 
when the Code:of Criminal Procedure was 
amended, and have to be read apart from the 
words "given in evidence" which follow. 

It was, no doubt, the intention of the 
party to use the document in evidence in his 
suit, though owing to the withdrawal of the 
suit before issue of notice tothe defendant, 
it was not actually putin evidence. There 
was, therefore, ground for the Court which 
had the matter brought to its notice in the 
course of a judicial proceeding [vide Akhil 
Chandra De v. Queen-Empress (2)] to con- 
sider that an offence under 
Indian Penal Code, had been committed. 

The case of Ambika Prasad Singh v. Hm- 
peror (1) was & casein which the person pro- 
ducing the document was” not a party but a 
third party who merely filed certain rent 
receipts in Oourt through his Mukhtear, and 
the High Court held that the evidence that 
he had anything todo with them was very 
weak, 

It is contended that the Court according 
sanction should have held some preliminary 
inquiry before passing orders under section 
195. The section does not require any in- 
quiry as a necessary antecedent to the grant 
of sanction. The connected section’ 476, 
which has not been applied to this case, 
speaks of the Court “making any preliminary 
inquiry that may be necessary". In Baperam 
Surma v. Gouri Nath Dutt (3) it was held, 
that “although it may sometimes well be that 
a preliminary i inquiry ought to be held, the 
adoption pf a rigid rule to that effect would 
simply introduce into the criminal procedure 


*(2) 22 0.1004, 
(8) 200, 474, 


INDIAN CASES, 


section 471, 


(1912 


in this country a new stage asa matter of 
imperative necessity, 
* " E" 


* * * —— * % * 

We do not think that such a practice is 
rendered imperative by the law and it is not 
desirable that it should be necessary and in 
every case indrodueed", In making these 
observations, their Lordships dealt with the 
ease as one under section 476. Taking the 
order to be a sanction under section 195, 
they found no reason for interfering at 
all. 

In the present case, the District Munsif 
who heard the application was of opinion 
that this was not acase in which a pre- 
liminary inquiry would serve any purpose, 
and 1 consider, that in the exercise of his 
discretion he was entitled to form that 
Opinion. 

There was nothing to prevent him from 
taking judicial notice of the fact that the 
promissory-note alleged to be forged was 
filed in hig Court along with the plaint, and 
he had also before him the affidavits and 
petitions produced by either side. Any in- 
quiry that may be held under this section 
need not even be a judicial inquiry [vide 
Queen v. Nujum Ali (4)]. The District Mun- 
sifand the Judge who heard the applica- 
tion, were also entitled to draw any inference 
that might arise from the: documents before 


“them and to come to a conclusion whether the 


explanation offered by the counter-petitioner 
was probable and one that might reasonably 
be accepted. Actual proof might be left to the 
trial. They had only to see if a prima facie 
case had been established. 

I am of opinion that the sanction should 
stand and that the application should be dis- 
missed. 

ABDUR RAHIM, J.— My learned brother would 
uphold the order of the District Judge. 
Under section 36 of the Letters Patent, the 
order granting sanction is set aside. 

The respondent will pay the costs of this 
application. 


Order reversed. 
(4) 6 W.R. 41 Cr. 


N 


mi 


Vol. XIII! 


BODOMAL KISHINCHAND t£. EMPEROR. 
(s. c. 5 S, L. R. 158.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL REVISION ÁrPLICATION No. 83 
or 1910. 
August 10, 1911. 
Present; — Mr. Pratt, J. C. and 
Mr. Crouch, A, J. C. 
BODOMAL KISHINCHAN D— A»rLICANT 
versus 


HMPEROR—Oppositu Party, 

Criminal Procedure Code (Act V of 1898), ss. 157, 
520—Bank-nole—Property passes by delivery to bona 
fide purchaser for value—Erroneous disposal of cur- 
rency-note— Power of superior Court to order re-payment 
of equivalent — Any further Order that may be just.” 

Property in à bank-note passes, like that in cash, 
by delivery and & party taking ib bona fide and for 
value ig entitled to retain ib as against a former 
owner from whom it has been stolen. 

Miller v. Race, 1 S. L. C. 468, relied upon. 

Where currency-notes or current coins have been 
erroneously disposed of under seebion 517 of the 
Criminal Procedure Code, & superior Court may 
order the re-payment of an equivalent under section 
520 of the Code. 

‘The intention of the Legislature in adding to 
section 520 the words “and make any further orders 
that may be just" was to enable a superior Court 
to give effect to an order setting aside the order 
of the Court of first instance, by directing the 
restitution of the property if the order of the Court 
of first instance has been carried out. 


Mr. Tahilram Maniram, for the Applicant. 
JUDGMENT. 


Crouce, A. J. C.—This is an application . 


to revise an order passed by the Sessions 
Judge, Hyderabad, under section 520, Crimi- 
nal Procedure Code, 

The applicant had produced some notes 
stolen from Lieutenant Porteous, and alleged 
that he had changed them, in all good faith 
for the accused. The Magistrate when con- 
victing the accused had olered that the 
notes should be given to Mr. Porteous. 

The applicant then applied to the Sessions 
Court, but that Court dismissed the applica- 
tion on the ground thatthe notes were no 
longer in Mr. Porteous’ possession or under 
his control. 

I am of opinion that the learned Sessions 
Judge has misunderstood the law. 

Property in a bank-note passes, like that 
in cash, by delivery, and a party taking it 
bona fide and for value is entitled to retain 
it as against a formemowner from whom it 
has been stolen. [Miler v. Race (1)]. 1f, 


therefore, “the learned Judge was satisfied 


(1) 1 S. L. C, 468. 
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that applicant had given consideration for 
the notes, and secured them honestly, he 
should have modified or altered the order of 
the lower Court. " 

He should also have made any further 
order that might be just." Possibly, an or- 
der for restitution against Mr. Porteous 
might be necessary if complete justice was 
to be done to the applicant. The intention 
of the Legislature, in adding to section $20, 
Criminal Procedure Code, the words, And 
make any further orders that may be just” 
was obviously to enable a superior Court to 
give effect to an order setting aside the order 
of the Court of first instance, if that order 
has been carried out by directing the resti- 
tution of the property. (See notes to section 
520, Agnew and Henderson’s Criminal Pro- 
cedure Code). But, in making an order for 
restitution, the Court is not restricted by the 
terms of section 517, or by any limited defi- 
nition that may be given tothe word ""resti- 
tution;" ib can make any order that may be 
just; and, where Currency-notes, or current 
coin, have been erroneously disposed of under 
section 517, the re-payment of an equivalent 
might, in justice, be ordered. 

I would reverse the order of the Sessions 
Court, and return the case with instrustions 
to hear the application and decide the same 
according to law 


Pratt, J. C.—1I concur. 
Order reversed. 





MADRAS HIGH COURT. 
CRIMINAL APPEAL No, 248 or 1911. 
November 13, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
LAKSHMINARAIN APURAM SUBRA- 
MANYA FATTAR KRISHNIER— 
APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 186%), ss. 409, 4774— 
Separate breaches of trust and feisifications of accounts 
om different .dates—Joint trial—Illegality—Orinina 
Procedure Code (Act V of 1898), s. 234. 

The accused was charged at one trial under section 
4/9, Indian Penal Code, for criminal breach of trust 
in respect of Rs. 432 made up of five sums of monoy 
entrusted to him at different dates in 1910 and of five 
separate falsificaticns of,accounts on different ates 
under section 477A, Indian Penal Qode:* E 

Held, that each breach of trust and falsification 
was a distinct offence and the trial of these five dis. 
tinct offences ab one trial wan illegal, 
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Subramanya Aiyar's case, 25 M. 6l and Kari Vis- 
wanathan v. Emperor, 80 M. 325; 5 Cr. L. J. 341, 2 M. 
L. T. 177, 17 M. L. J. 141, referred to. 


Appeal against the order of the Court of 
Sessions of the South Malabar Division, in 
Case No. 14 of the Calendar for 1911. 

Mr. T, Subramanaya Atyar, for the Appel- 
lant. 

Mr. O. F. Napier, Public Proseentor, for 
the Crown. 

JUDGMBENT.—Iu this case the appel- 
Jant has been convicted under section 409, 
Indian Penal Code, for criminal breach of 
trust by a Public servant in respect of 
Rs. 432, made up of five sums of money en- 
{rusted to him at different times during the 
year 1910, and he has also been convicted of 
five separate falsifications of accounts, under 
section 477 A, Indian Penal Code, each falsi- 
fication being in respect of one of the five 
sums misappropriated. We are of opinion 
that each of these five ssparate falsifications 
was a distinct offence and that the trial of 
these five distinct offences (to say nothing of 
the criminal breach of trust) was illegal with 
reference to section 234, Criminal Procedure 
Code, and vitiates the whole trial by Subra- 
manta lyer's ease (1). 

The present case is in all essentials exactly 
on all fours with the case of Kast Viswanathan 
v. Emperor (2), in which reasons for the deci- 
sion are fully stated that the proper course 
to be followed in cases like the present is 
olearly pointed out. 

The appellant’s Vakil argues that on the 
merits the appellant could not be convicted 
under section 409, Indian Penal Code, as it was 
not his duty to receive the money and he relies 
on the cases reported in 1 Weir's pages 465 to 
466. He contends that, in these circumstances 
we ought not to order a re-trial. We do not 
think it necessary at this stage to decide whe. 
ther a conviction under section 409, Indian 
Penal Code, could be sustained, as the objec- 
tion, evemif valid, would not prevent the 
accused being punishable under sections 406 
and 403, Indian Penal Code. 

We, therefore, set aside the conviction ag 
the trial was illegal and we direct the appel- 
lant to be re-tried by the Sessions Judge in 
accordance with law. 


° Case remanded. 
(1) 26 M. 61, . 

(2) 80 M. %28; 6 Cr. L. J. 841; 2 M, L, T. 1775; 17 
M. L. dJa 141. 
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(s. c. 5 S. D. R. 122.) 
SIND JUDICFAL COMMLSSIONER’S 
; COURT. 
CRIMINAL Reyiston APPLIOATIONS Nos. 37, 39 
40, 41 anp 42 or 1911. 
July 13, 1911. 
Present: —Mr, Pratt, J. O., and 
Mr, Crouch, A. J. C. 
Haji CHANGAL HALAPOTO AND OTHERS 
——APPLICANTS 
versus 
BASARMAL CHANGOOMAL— 


RESPONDENT. 
Penal Code (Act XLV of 1860), s. 878—TI heft— Fish, 
in open water—Feree naburg-Incapable of possession.. 
Fish in open and unenclosed water are fere natura. 
They are not capable of possession and hence cannot 
form the subject of theft. . 


Bhagiram Dome v. Abar Dome, 15 0, 338, followed. 

Queen v. Sheikh, Adam, 10 B. 139, distinguished. 

Only such moveable property which is capable of 
possession can be the subject of theft. 


Mr. Wadhumal Udheram, for the Apph- 
cants. 
The Public Prosecutor, for the Crown. 


$ JUDGMENT., 


Pratt, J. C, — This ia an application praying 
that this Court will reverse the order of the 
Honorary Magistrate, 2nd Class of Moro, 
taking cognizance of a complaint of theft as 
against the applicant. 


The allegation in the complaint is that 
the accused stole fish from the Indus and 
from Dhands connected with the Indus, iu 
respect of which the accused had received a 
license to fish from Government. 

Now, the complainant admits that the 
fish are in open and unenclosed water, and, 
therefore, do not fall within the ruling im 
Queen v. Sheikh “Adam (1), which lays dowu 
that when restrained of their natural liberty 
fish are capable of being possessed, being no 
longer feræxlnaturæ, but fere domitex. 

The Indian Penal Code, no doubt, makes 
no express distinction between animals fer 
nature and those that are domesticated, but 
under the definition of theft the property 
which is the subject of theft is only move- 
able property which is capable of possession. 
The very fact that the fish in this case were 
fers maturm, te, free to go of their own 
accord, shows that no one could be in 
possession of them, This was so decided in 


(1) 10 B. 189. - 
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Bhagiram Dome v. Abar Dome (2), where it 
was held that the owner of a fishery right 
in Public River is notin possession of the 
fish in that river and that the infringement 
of his fishing right is not theft. 

The complaint discloses no offence and we, 
therefore, reversethe order made undersection 
204 by the Magistrate. 

Order reversed. 

(2) 15 C. 388. 





MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 500 or 1911. 
URIMINAL Revision Psrition No. 374 or 1911. 
November 27, 1911. 
Present; — Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim, 
ISMAIL GHAMI AMMAL—Petitiongr 

A VETEUS 
KATIMA ROWTHER AND OTHERS — 


RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 145 — 
Dispute as to possession —Possession of Receiver. 

When a Receiver has beeu appointed by Court for 
cerbain properties, his possession should, for the 
purposes of section 145, Criminal Procedure Code, 
be regarded as possession on behalf of the party 
who might ultimately be found by the Magistrate to 
be in possession immediately before the date of the 
Receiver’s appointment. 

Rajah of Venkatagiri v. Isakapaili Subbiah, 26 M. 
410 and Joyanti Kumar Mukherjee v. Middleton, 27 C. 
785; 4 O. W. N. 626, referred to. 

Criminal Revision petition against the or- 
der of the Sub-Divisional Magistrate of 
Karur, dated 30th June 1911. 

Mr. W. Barion, for the Petitioner. 

Dr. S. Swaminuthan, for the Respondents. 

ORDER.—We think, thagé in the state of 
facts which are founded in this case the posses- 
sion of the Receiver appointed on the 4th 
April 1909, may, for the purpose of section 
145 of the Criminal Procedure Code, be pro- 
perly regarded as possession on behalf of the 
party who should ultimately be found by the 
Magistrate to be in possession immediately 
before the 4th April, just as, for purposes of 
limitation, the possessibn of the Receiver 
is held to be the possession of the party 
entitled to possession, Rajah of Venkatagiri v. 
. Isakapalls Subbiah (Q and Joyantt Kumar 
Mookerjee v. Middleton (2). 


(1) 26 M. 410. 
(2) 27 0. 785; 4.0. W, N, 562. 
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To hold otherwise: would be to hold that 
neither of the parties nor the Receiver.is in 
possession and this would lead to the very 
scramble for possession and probable breach 
of peace which it is the purpose of the law 
to prevent. We must, therefore, dismiss this 
petition. 

Petition dismissed. 





(s. 0. 6 S. L. R. 129.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. * 
CRiMINAL ÁpPPEAL No, 54 or 1911. 
July, 19 1911, 
Present: —Mr. Pratt, J. C. 
IMPERATOR 


versus 


Raji ALU AND ANOTHER— ÁÀQCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 233, 280 — 
Joint trial of persons charged with giving false evidence 
in same judicial proceedings is illegal—“Same transac» 
tion” — Penal Oode( Act XLV of 1860), s. 193- - Perjury— 
Contradictory statements not absolutely irreconcilable— 
Oaths Act (X of 1873), ss. 8, 9, 10, 11—Criminal 
trial, 

The joint trial of two or more persons charged 
with giving false evidence in the same judicial pro» 
ceedings is not permissible under section 239 of the 
Oriminal Procedure Code, 

The false evidence given by one witness is a 
transaction complete in itself and not eonnected 
with false evidence given by another witness even 
though in the same case and on the same point. 

Queen-Empress v. Moharaj, 16 W. R. Or. 47; Queen- 
Empress v. Anant Ram, 4 A. 298, Queen-Empress v. 
Kotha Subha Chatti, 6 M. 262; Queen-Empress v. Nathu 
Shaikh, 10 C. 405, Emperor v. Krwhnarao, 4 Bom. L.R 
58, followed, 

Such a joint trial is more than an irregularity; it is 
an illegality which vitiates tae whole-trial. 

Subramaniya Iyer’s case, 25 M.61, followed. 

A person should not be convicted under section 193 
of the Penal Code for making contradictory state- 


ments when the statements are not absolutely 
irreconcilable. 

Queen-Envpress v. Bankatram, 28 D, 533, relied 
upon, 


The provisions of sections 8,11 of the Oaths 


Act do not apply to criminal proceedings. 
Queen-Eimpress v. Murarjt Gokaldas, 13 B. 389, relied 


upon. 
Mr. Mulchand Maghanmai, for the Appel- 
lant. 
The Public Prosecutor, for the Crown. 


JUDGMENT.—The two accused were ex- 
amined as witnesses before the Sub-Divisional 
Magistrate in a proceeding under section 110, 
Criminal Procedure Code. 
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They are alleged to have made contradictory 
statements and have been tried and convicted 
for offences under section 193, Indian Penal 
Code. 

The joint trial of the two accused conld 
only be legal under section 236, Criminal Pro- 
cedure Oode. 

That section requires that the offences 
should have been committed in the same 
transaction. But as said in the case of 
Queen- Empress v. Moharaj (1), “The lie told 
by & witness is none-the-Jess his own parti- 
cular lie because other witnesses have about 
the same time told similar lies;.and itis each 
man's own lie add not his neigbbour’s that can 
alone be used against him." The false evi- 
dence given by one witness 18 a travsaction 
complete in itself and not connected with false 
evidence given by another witness even though 
in the same case and on the same point. This 
had been decided in many cases and by all the 
High Courts— 

Queen-Hmpress v, Anant Ram (2), Queen» 
Empress v. Kotha Subba Ohetti (3), Queen- 
Empress v. Nathu Shetkh (4), Emperor v. 
Krishnarao (5). 

The procedure adopted was, therefore, in 
contravention of the provisions of section 233 
and, under the ruling of the Privy Council in 
Subramania Iyer’s case (0), this is morethan an 
irregularity—it is an illegality which has 
vitiated the trial, 

I do not order a re-trial as the statements 
do not appear to me absolutely irreconcilable, 
see on this point Queen- Empress v. Bunkatram 
.(?). The first statements seem to refer to 
what the accused knew by repute and the 
second statements to what the accused knew 
of their own personal knowledge. 

I would also remark for the guidance of the 
Magistrate that the provisions of sections 
8—11 of Oaths Act do not apply to criminal 
proceedings; see Queen-Empress v. Murarji 
Gokuldas (8). 

I reverse the copviction and sentences and 
direct the aceused to be released from their 
bonds. 

Oonviction and sentence reversed. 


(1) 16 W. R. Or, 47. 
(2) 4 A. 293. 
(3) 6 M. 252. 
(4) 10 C. 405, 
(5) 4 Bon, L. R, 58. 
(6) 25 M. 61. 
(7) 28 B. 535, 
. (8) 18 B. 389, 
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MADRAS HIGH COURT. 
CORIMINAL Revision Case No. 569 or 1911. 
Case Rererrep No. 119 or 1911. 
December 14, 1911. 

Present: —Mr. Justice Sundara Aiyar and 


Mr. Justice Spencer. 
In re ADALA YERRIV ADU — AGCGUSED. 


Criminal trial—Accused of. poor wits—Lwnacy, m- 
quiry into—Criminal Procedure Code (Act V of 1898), 
Oh. XXXIV. 

Where a Magistrate finds an accused to be of poor 
wits and wanting in apprehension of the serious con- 
sequences of his acts, he should hold an inquiry under 
Chapter XXXIV, Criminal Procedure Code, into the 
question whether the accused is a lunatic either af 
the time of the trial or wasa lunatic when he com- 
mitted the offence of which he is charged. 


Case referred for the orders of the High 
Court under section 438, Criminal Procedure 
Code, by the District Magistrate of Vizagapa- 
tam, in bis letter, dated 6th September 1911. 

Mr. M. D. Devadass, for the Accused. | 

Mr. John Adam, Crown Prosecutors in 
support of the Reference. 

ORDER.—The Sub. Divisional Magistrate, 
in his order, says the accused is a youth of 
poor wits, clouded all the more by his born 
infirmity, and never knew or apprehended 
that such serious consequences would ensue. 
And, again, in his letter of reference, he says 
that he was not able to make the accused 
understand anything or to understand any- 
thing from him, and that he appeared to be 
utterly ignorant of the grave consequence of 
his act. 

These observations make us doubt whether, 
as a matter of fact, the accused was not a 
lunatic at the time of the trial and also at 
the time that.he committed the act which is 
charged as an offence against him. 

The Sub-Divisional Magistrate should hold 
an inquiry into the question whether the ac- 
cused was a lunatic ab either of these times 
under Chapter XXXIV, Criminal Procedure 
Code. If he finds that he was not a lunatic 
on either of the occasions, he will then, as 
required by section 341, Criminal Procedure 
Code, try the accused or commit him to the 
Sessions Court for trial. 

If he convicts him, he will then make a 
report to this Court under that section. 

Oase remanded, 
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MB, MoGILL 9. MR. BYRNE, 


(s. c. 5 S, L. R. 183.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL REVISION APPLICATION No, 7 
or 1911. 
July 26, 1911. 
Present: —Mr. Pratt, J. C. 
Mr. MoGILU— APPLICANT 
versus l 

Ma. BYRNE — Opponent. 

Penal Code (Act XLV of 1860), s. 409, exception 9 — 
Dejamation— Allegation made in a petition of divorce— 
Absolute Privilege, rule of, inapplicable in India— 
English cases not to be referred jor guidance— Practice 
— Evidence Act (I of 1872), s. 122, proviso. 

In construing the provisions of the Indian Penal 
Code, the Code is not to be frittered away by 


reference to English cases laying down a different’ 


principle. 

Bank of England v. Vagliano, (1891) A. C, 107; 60 L. 
J. Q. B. 145; 64 L. T, 353; 89 W. R. 657; 55 J. P. 676, 
Norendra Nath v: Kamal Basini, 23 0.563; 23 I. A. 18, 
relied upon. 

The English rule of absolute privilege in cases of 
defamation does nob apply proprio vigore in India. 

Where a certain statement made in a petition for 
divorce filed in Court is alleged to amount to de- 
famation, the case must be decided not with reference 
to the rules of English law but with reference to 
section 499 of the Indian Penal Code. 

Isuri Prasad Singh v. Umrao Singh, 22 A. 234; Emperor 
v. Ganga Prasad, 29 A. 685, A, W.N. (1907) 235; 4 A. 
L J. 605, 6 Cr. L. J, 197, followed. 

Allegations which are made in a petition for 
divorce filed by the accused after his wife has left his 
house, and in the truth of which he has a reasonable 
belief, fall within the 9th exception to section 499. 


Mr. Dipchand Chandhumal, for the Appli- 
cant. 

The Assistant Public Prosecutor, 
Crown. 


JUDGMENT.—Byrne, the accused in 
this case, had filed a petition of divorce 
from his wife in which he, had made the 
complainant Me’Gill, the co-respondent. 

The petition was withdrawn aud Me'Gill 
then filed a complaint in the Court of the 
Oity Magistrate charging Byrne with de- 
famation in respect of statements in his 
petition alleging acts of adultery between 


for the 


Mrs. Byrne and himself. 
The Magistrate without recording evi- 
dence has held that the statements are 


absolutely privileged and has, therefore, dis- 
charged Byrne, 

In this application McGill prays that 
this Court will order further inquiry into 
the case. 

The rule of absolute privilege on which the 
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Magistrate has relied is one extracted from 
English case law. It finds no place in the 
Indian Penal Code. And, though the Magis- 
trate’s judgment displays great.industry and 
learning, it is affected with the vice con- 
demned in the remarks of Lord Herschell 
in the Bank of England v. Vagliano (1) and 
cited with approval by the Privy Council 
in Norendra Nath v. Kamal Basini (2). The 
Penal Code is not to be frittered away by 
reference to English cases laying down a 
different principle for such a practice would, 
as pointed 0ub by Lord Herschell, have the 
effect of frustrating the very object for 
which the Code was enacted? 

That the English rule of absolute privilege 
does not apply proprio vigore in India is 
apparent from the provisio to section 132 
of the Indian Evidence Act; for if it did, 
that proviso would b» superflaous. On this 
point [ agree with the statement of the law 
contained in the judgment of Aikman, J., in 
Isuri Prosad Singh v. Umrao Singh (3) and in 
Emperor v. Ganga Prasad (4). 


The case must be decided with reference to 
section 499 of the Indian Penal Code and, in 
my Opinion, the complaint makes it so clear 
that the case falls within the 9th exception 


‘that there is no reason for this Court to 


interfere, 

The allegations were madein a petition 
for divorce filed by the accused after his 
wife had left his house. It was clearly 
made for the protection of the accused’s 
interests. The issue then is, were the 
allegations made in good faith P Section 
105, Indian Evidence Act, puts the onus of - 
showing this on the acoused but he may dis- 
charge this by pointing to facts admitted in 
the complaint. The accused on the strength 
of the facts alleged toox divorce proceedings 
against his wife. It ‘is fair to presume 
that he would not have done this unless he 
had a reasonable belief in the truth of 
those facts. This shifts» the onus back to 
the complainant and the complaint makes 
no suggestion of express motive beyond the 
somewhat ridiculous statement that the 


(1) (1891) A. O. 107; 60 L. J. Q. B. 145; 64 L. T. 
353; 39 W. R. 657; 55 J. P. 676. 

(2) 23 C. 563; 23 I. A. 18, 

(3) 22 A. 284. . 

(4) 29 A, 685; A, W, N, (1907) 236; 4 A. L. J. "605; 
6 Cr. L. J. 197. 
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accused was a a friend of his mother.in- 
law. 
I refuse the application. 
Application refused. 





(s. 0.16 O. W. N. 46.) 
CALCUTTA HIGH COURT. 
CRIMINAL APPBAL No. 211 or 1911. 
April 19, 1911. 
Present: —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
MEHER SARDAR AND OTHERS—APPELLANTS 
a «versus 
EMPERO R— RESPONDENT. 

Misdirection —Trial by jury—Rightof private de. 
fence, when commences—Trespassers carrying away 
crop— Police Station of distance of nine miles —Rulings 
cited to jury. 

The right of private defence of property com- 
mences when reasonable apprehension of danger to 
the property commences; and if persons have begun 
to cub and carry away one’s crop, it cannot be said 
that he is bound to go nine miles to fetch the Police. 
It was, therefore, misdirection on the part of the Judge 
to leave it tothe jury tosay whether the fact that 
the thanah was only nine miles distant from the place 
of occurrence, did not take away the right of private 
defence, The same consideration applies to the 
remedies in the Civil Court if the Judge refers to 


them. 
No rulings or authorities are even to be cited by 


the Judge to the jury, nor are they to be asked to 
differentiate or form any opinion whatever on any 
authorities. Such procedure constitutes misdirection. 


Appeal against the conviction and sen- 
tence passed upon the accused by the 
Sessions Judge of Khulna, dated February 
13tb, 1911. 

FACTS.— The case for the prosecution 

‘was that the complainant and his brother 
Barkatulla went to cut paddy from a certain 
plot of land, when the seven accused with 
others came to the field with lathzs; that the 
accused asked complainant to desist from 
cutting the paddy; that the complainant did 
not mind their request; that an altercation 
ensued, and» that under order of Meher, the 
other accused struck the complainant’s men 
and the complainant’s brother was so much 
beaten that he fell down and shortly after 
died. 

The Police Station was at a distance 
of nine miles. The accused having been 
sentenced under sections 147 and 326, Indian 
Penal Code, appealed to the High Court, 

Babu Jyotish Ohandra Hazarah, for the 


Appellants. 
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Mr. Sultan Ahmed, for the Crown. 
JUDGMENT..—This is an appeal from 


the conviction and sentence passed by 
the learned Sessions Judge of Khulna 
upon seven persons. Agreeing with . 


the unanimous verdict of the jury, he found 
them guilty under section 147, Indian Penal 
Code, and directed that they be rigorously 
imprisoned for one year and six months each 
under that section. The accused Kader Sardar 
and Kobil were further found guilty by the 
jury under section 326 and they were sen- 
tenced to be rigorously imprisoned for three 
years under that section, the sentences were 
to run concurrently with those passed under 
section 147. 

The jury found incidentally that possession 
whether rightly or wrongly was with the first 
accused Meher Sardar and, therefore, follow- 
ing the direction of the Judge they must have 
found that Meher Sardar and his party had 
the rigbt of private defence against the taking 
oftheir orops, They were, therefore, justified 
in using sufficient force to get rid of these 
people and prevent their stealing their 
crops and the learned Judge clearly mis- 
directed the jury when he left it to them 
to say whether the fact that the Police 
Station was only, nine miles off the place 
of occurrence did not take away their right of 
private defence; for the right of private de- 
fence of property commences when reasonable 
apprehension of danger to the property com- 
mences and if persons have begun to cut and 
carry away your crop it cannot be said that 
you are bound to go nine miles to fetch the 
Police. The reasonable apprehension of danger 
to the property having commenced the right 
of private defence has also commenced. The 
same consideratiog applies to the remedies in 
the Civil Court to which the learned Judge 
referred, The cutting and the removal could 
not have been prevented at the moment by 
the institution of any suit, and the learned 
Judge practically directed the jury that by 
taking the law into their own hands they 
formed themselves into an unlawful assembly 
and it is on this misdirection that the jury 
have found them all guilty under section 147. 
We notice that he has cited and commented 
on a number of rulings of this Court and told 
the jury that it was for them to say whether 
any of those rulings are exactly on all fours 
with the circumstances of the present case. 
This isalsoa misdirection. No rulings or 
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authorities are ever to be eited to the jury 
nor are they to be asked to differentiate or 
form any opinion whatever on any authorities. 
It is for the Judge and the Judge only to tell 
thejury whatthe lawis, and before he tells them 
what it is he may consult as many authorities 
as he pleases and those authorities are, no 
doubt, binding upon him. The minds of the 
jury should never be confused by having a 
number of conflicting authorities or indeed 
any authorities laid before them. In this 
case the Judge not only confused the jury 
by laying beforethem a number of conflicting 
authorities and leaving it to them to choose 
between them but as we have seen he has 
misdirected them as to the law of the right of 
private defence. We have no doubt that the 
accused persons had the right of private 
defence in this case and-that they did not 
exceed 16 except in so far as certain persons 
fractured the skull of one Barkatulla with 
lathis. This was a wholly unnecessary pro- 
ceeding and quite unjustified. But as the 
assailants were exercising the right of private 
defence they cannot have formed members of 
an unlawful assembly. 

The convictions 
section 147, Indian Penal Code, against all the 
appellants must, therefore, be set aside and 
they must all be acquitted and released with 
the exception of appellants Nos. 3 and 4, 
Kader Sardarand Kobil alias Kobeluddi, who 
.have been further convicted by the jury under 
section 326 on the finding that it was they who 
atruck Barkatulla the two blows on the head 
which the medical evidence shows fractured 
his skull. In so doing, they undoubtedly 
exceeded the right of private defence and 
the verdict of the jury must be upheld. But 
we think the sentence musi be reduced to one 
of eighteen months’ rigorous imprisonment in 
each case. 

We accordingly direct that the accused 


Kader Sardar and Kobil alias Kobeluddi be. 


sentenced to eighteen months’ rigorous 
. imprisonment under section 326, Indian 
Penal Code, The otber appellants will be 
discharged. 


( Appeal allowed, 
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(s. c. 5 S. L. B. 135.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 

ORIMINAL Report No. 52 or 1911. 
July 27, 1911. 
Present;— Mr. Pratt, J. O., and 
Mr. Crouch, A. J. C, 
IMPERATOR—COMPLAINANT 
versus 


ABDUL LATIF.—Accuszp. 

Penal Code (Act XLV of 1860), ss. 441, 447— 
Criminal trespass—Entry on land in exercise of 
bona fide right. 

Ifa person enters on land in the possession of 
another. in the exercise of a bona fide claim of right 
but without any intention to jntimidate, insult or 
annoy the person in possession or to commit an offence, 
his act does not amount to criminal trespass al- 
though the accused may have no right to the land. 

Emperor v. Budh Singh, 2 A.101, followed. 


Mr. Tahilram  Maniram, for the 
plainant. 

The Public Prosecutor, for the Crown. 

JUDGMENT.—This is a report by the 
District Magistrate requesting this Court 
to interfere in revision with an order of 
the 2nd Class Magistrate, Matiari, taking 
cognizance of a ease of criminal trespass 
against one Abdul Latif. 

The facts are that the accused who had 
for the last year and a quarter been claim. 
ing the right to take water from the come 
plainant’s land made an entry thereon for the 
purpose of exercising that right, The com- 
plainant then filed a complaint charging the 
accused with an offence under section 447, 
The complaint nowhere alleges that the accus- 
ed was actuated with the intention referred to 
in section 44l, nor does the Magistrate 
state this in his order issuing process on the 
complaint. The case clearly falla within 
the rule laid downin Hmperor v. Budh 
Singh (1), that “if a person enters on land 
in the possession of arother in the exer- 
cise of a bona fide claim of right but 
without any intention to intimidate, insult or 
annoy the person in possession or to commit 
an offence then, although he may have no 
right to the land, he cannot be convicted of 
criminal trespass.” 

We reverse the order of the Magistrate 
taking cognizance of the case, 


Com- 


Order reversed, 
(1) 2 A, 101. = 
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PUNJAB OHIEF COURT. 
URIMINAL Revision No, 1134 or 1911. 
December 9, 1911. 

Present: —Mr. Justice Shah Din. 

PIR BAKHSH—Convicr—Petirioner 
versus 

EMPEROR RESPONDENT. 

Penal Code (Act XLV of 1860), s. 411— Stolen pro- 
perty produced by accused from a jungle— Whether such 
production sufficient to sustain conviction — Evidence— 
Proof. 

Where an accused produced the stolen property 
from a nullah ina jungle, which was neither in his 
possession nor under his control: Held, that such pro- 
duction was insufficient to establish his guilt under 
section 411, Indian Penal Code. 

Petition for revision under section 439, 
Criminal Procedure Code, of the order of the 
Sessions Judge at Rawalpindi, dated l5th 
July 1911, upholding the order of the Magis- 
trate, Ist Class, Murree, dated 26th June 
1911, convicting the petitioner. 

Mr. Badr-ud-Din, for the Petitioner. 


JUDGMENT.—In this case the stolen 
property, consisting of rolls (¢hans) of cloth 
is alleged to have been produced by the peti- 
tioner from a hole in a nuliah in a jungle not 
far from his house in Mauza Mussiari, but the 
evidence on this point is, in my opinion, in- 
terested and unsatisfactory, and [am not 
prepared to believe ib. Besides the complain- 
ant himeelf, three constables have been pro- 
duced in support of this story, but their evi- 
dence cannot be considered as independent. 
Of the two villagers, Nar Ahmad and Gama, 
who support the Police in this respect, the 
former was considered unreliable by the 
Magistrate (see the note recorded by him at 
page 87 of the record) and the latter is a 
witness of an ordinary type. Mir Khan, 
Lambardar, who was admittedly present at 
the time when the alleged production of the 
stolen property took place, but who was not 


produced by the prosecution, was summoned ' 


and examined by the Magistrate suo motu, 
and his evidence is in direct contradiction of 
that given by the complainant and the con- 
stables, as he clearly says that the petitioner 
never produced any stolen property at all. 
The Magistrate disbelieved him, but I can 
see no reason whatever why he should be dis- 
believed, and no reason has been assigned 
by the Magistrate in support of his view. 
I hold, therefore, that it is not proved that 
the petitioner produced the stolen property 
as alleged by the prosecution. 
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Even, however, if the petitioner did pro-. 
duce the property as alleged, the fact that he 
produced it from a place in the jungle which 
was neither in his possession, nor under his 
control, is sufficient for holding that his guilt 
under section 411, Indian Penal Code, is not 
established. [See Ala Bakhsh v. Emperor (1) 
and Queen-Empress v. Gobinda (2)]. The 
petitioner’s house was searched twice, but 
nothing incriminating was found therein. 

I accept this revision, set aside the convic- 
tion and sentence of the petitioner and 
acquit him. He will be discharged from his 
bail. 

Revision accepted. 

(1) 92 P. L, R. 1902. (2) 17 A, 576. 

(s. c, 5 S. L. R. 186.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL APPEAL No. 56 or 1911. 
July 27, 1911. 
Present: —Mr. Pratt, J. O., and 
Mr. Crouch, A. J. C. 
BAKSHALI— APPELLANT 
CCTEUS 
EMPEROR—-Orrosite PARTY. 

Penal Code (Act XLV of 1860), s. 198—Perjury—' 
Accused charged with making a particular false statement 
«Conviction on the strength of accused’s previous con- 
tradictory statements— Secondary evidence of statement 
made by a person not called as witness, 

Where the prosecution undertakes to prove that 
a particular statement made by a person accused of 
an offence under sectipn 193 of the Penal Code, is 
positively untrue, the acoused cannot be convicted 
merely on the strength of contradictory statements 
previously made by him. 

A fact in issue cannot be held proved by secondary 
evidence of statements made bya person who is 
not called as a witness and who is held by the 
Magistrate himself to be a liar. 

Appeal from thé decision of the First Class 
Magistrate, Mirpur Bathoro. 

Mr. Wadhumal Oodharam, for the Appel- 
lant. 

The Public Prosecutor, for the Crown. 

JUDGMHENT.— Appellant has been con- 
victed under section 198, Indian Penal Code, - 
of making the following false statement on 
solemn affirmation in the course of the trial 
of Umar walad Jakhio Dario, for the offence 
of escaping from unlawful custody. “ We 
(meaning himself and Jaro) did not recognise 
the other.” ° 


“The other" referred to is the said 


Umar Jakhio, and the questions in issue 


ar Oyma 
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(1) Was the other thief seen by appellant 
Umar JakhioP s 

(2) Did appellant recognise him ? 

The evidence in this case is precisely 
similar to thatin the case of Imperator v. 
Jaro (1). For the reasons given in my judg- 
ment in Jaro’s appeal, I hold the first fact 
in issue not proved. 

Às to the 2nd issue Ghulam states: — | 
can’t say how long Bakshali knew Umar 
Dario. Bakshali has never told me that 
he knew Umar Dario before. I cannot say 
if Bakshali knew Umar Dario before or not. 
I can’t say if Dakshali saw the faces of the 
thieves or not," This is the only direct evi- 
dence on record. ‘ 

The evidence upon which appellant is 
convicted is frankly admitted by the trying 
Magistrate to ba the “accused’s own 
statements made at different times." That 
is to say, the facts in issus are held to be 
proved by secondary evidenze of statements 
made bya person who is notecalled asa 
witness, and who isheld by the Magistrate 
" himself to bea liar. Even if we treat all 

these statements a8 admissions and strictly 
relevant, what weight can fairly be attribut- 
ed to them? It must be urged that the ap- 
pellant has been certainly shown to have 
made a false statement in one or other of his 
eontradietcry depositions, butthe prosecu- 
tion took on itself to prove that a particular 
one of these statements was positively untrue. 
Proof that such statement was false must 
consist of reliable evidence, and the Court is 
not justified in treating obviously unreli- 
‘able evidence as good merely because the 
accused was himself responsible for it. 

Had the original order under section 476 
been in proper form, setting out clearly the 
statement alleged to be false, the Magistrate 
would have probably discovered, either that 
a clear case could be made ont by including 

„in the charge two contradictory statements 
and alleging that one or other was false, or 
else that there was no reasonable chance of 
proving the case against the accused at all. 
Ifthe proper procedure had been followed, 
either there would have been no trial at ail, 
or a conviction would have resulted as a mo- 
ral certainty. ; 

The appellant is agquitted. 


Appeal accepted. 
(1) 5 S. L. BR. 64; 12 Ind. Cas, 646, " 
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MADRAS HIGH COURT. 
CriminaL Revision Cass No. 537 or 1911. 
Case REFERRED No. 96 or 1911. 
November 23, 1911. 
Present:—Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer. 

In re ARULANANTHAM PILLAI 


ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Information of offence to Village Magistrate—“Institutior, 
of proceedings” — Compensation. 

Information given toa Village Magistrate cannot 
be regarded as information given to the Police of an 
offence within the meaning of section 250, Criminal 
Procedure Code, even where the Village Magistrate is 
bound to report the offence to the Police, 

King-Emperor v. Thammana Redi, 25 M. 667; Ses. 
sions Judge of Tinnevelly v. Sivan Cheiti, 32 M. 258; 5 
M. L. T. 269 (F. B.); 9 Cr. L. J. 170; 1 Ind. Cas. 187 
explained and followed. 

Where a person who gave information to the Vil- 
lage Magistrate of theft was directed to pay compen- 
sation to the accused, who was acquitted of the 
charge: 

Held, that the award of compensation was wrong 
as the case was not instituted by complaint or on 
information within the meaning of section 250, Crimi- 
nal Procedure Code. 


Oase referred for the order of the High 
Court under section 438, Criminal Procedure 
Code, by the Sessions Judge of Ramnad, at 
Madura, in his letter, dated 7th September . 
1911, No. 8507. 

Mr. P. 2. 
ference. 

ORDER.—In this ease the second class 
Magistrate awarded compensation to the 
accused, who was acquitted ona charge of 
theft. The complainant gave to the Village 
Magistrate information of the theft, and the 
Village Magistrate made a rerort to the 
Police. The 2nd class Magistrate took 
congnizance of the offence onthe report of 
the Police. The Sub-Divisional Magistrate 
Setaside the order awarding compensation 
on the ground that the case was not 
instituted by “complaint” as defined in the 
Criminal Procedure Code or upon information 
given toa Police officer or to a Magistrate, 
the Village Magistrate not being a Magistrate 
within the meaning of section 250 of the 
Criminal Procedere Code (see sub-section 1). 
In this view, the Sub-Divisional Magistrate 
was, in our opinion, right. The only person 
to whom the complainant gave information 
was the Village Magistrate. He cannot be 
regarded as having given infopmation to a 
Police officer, although the Village Magis- 
trate was bound to report the occurrence to 


Grant, in support of the Re- 
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the Police. K?ng-HEmperor v. Thammana Reddi 
(1) is exactly in point. lis authority is, in 
no way, affected by the case of the Sessions 
Judge of Tinnevelly Division v. Swan Chetty 
(2). That case decided only that when 
information is given to a Village Magistrate, 
it might,in certain cases, amount to an 
institution of criminal proceedings on a 
charge ofan offence. That has no bearing 
on the question whether information given 
to a Village Magistrate can be regarded as 
information given to the Police to whom he 
was bound toreport. We are of opinion, 
therefore, thai there is no ground for inter- 
ference. The reeord will be returned to the 
Sessions Judge. 


Record returned, 
(1) 25 M, 667. 


(2) 32 M. 258; 5 M. 
170; 1 Ind, Cas, 187. 


L. T. 269 (F. B); 9 Cr L. J. 





(s. c. 5 S. L. R, 137.) 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL REVISION ÁPPLICATION No. 84 
or 1911. 
August 3, 1911. 
Present; —Mr. Pratt, J. O., and 
Mr. Crouch, A. J. C. 
IMPERATOR —PROoSsEGUTOR 

versus 


BHOJRAJ CHELLARAM— APPLICANT. 

Criminal Procedure Code (Act V of 1898), ss. 487, 
556—Section 556 applicable to proceecings under sec- 
tion A87—" Try any case"—" Personally interested" — 
Magistrate presiding at meeting of Municipal Board 
sanctioning prosecution—J urisdiction—Order for jurther 
inquiry. l 

The expression “try any case” in section 556 of 
the Criminal Procedure Code is wide enough to 
include any stage of a judicial proceeding in which the 
question of the guilt or innocence of an accused is 
finally adjudicated on. Consequently, the section 
applies to „the proceedings under section 437 of the 
Code. . 

Emperor v. Mohan La], 27 A. 25, distinguished. 

A Magistrate who presided ata meeting of the 
Municipal Board which directed the prosecution of the 
accused, is disqualified from making an order for 
further inquiry against the accused under section 
437 of the Code. The Magistrate must be deemed 
to be personally interested within the meaning of 
section 556 of the Code. 


Mr. Achalsing M. Advani, for the Appli- 


cante 
The Publie Prosecutor, for the Crown. 


INDIAN CASES, 


(1912. 


JUDGMENT. 

Pratr, J. C.—This is an application for 
revision ofan order made by the District 
Magistrate, Upper Sind Frontier, direct- 
ing further inquiry into the case of the ap- 
plicant who had been discharged by a Sub- 
ordinate Magistrate. 

The charge against the aceused-applicant 
was of an offence of criminal breach of trust 
of Municipal monies and the prosecution had 
been instituted by order of the General Board 
of the Municipality, 

One of the grounds urged before us is that 
the District Magistrate having presided at 
the meeting of the General Board which di- 
rected the prosegution had no jurisdiction to 
make anorder for further inquiry under 
section 437, Criminal Procedure Code. ' 

The Public Prosecutor contends, in the 
first place, that the disqualification under sec- 
tion 556, Criminal Procedure Code, applies 
only to a Magistrate who tries or commits 
the case for trial; and, in the second place, 
that if the section applies the case is covered 
by the explanation, 

In the case of Emperor v. Mohan Lal (1) it 
was doubted whether the word ‘try’ could be 
applied to proceedings under section 435 
where the Magistrate was not empowered to 
pass orders, but merely to report the case 
for the order of the High Court. The dis- 
tinction there suggested does not arise in the 
present casefor the Magistrate’s order under 
section 437 has the effect of setting aside the 
order of discharge. The Magistrate has held a 
judicial proceeding which has ended in an 
order prejudicial to the acoused. Theexpres- 
sion "try any case” is,in my opinion, wide 
enough toinclude any stage of the judicial 
proceeding in whéch the question of the guilt 
or innocence of the accused is finally adjudi- 
cated on. The construction does not 
force to the words of the section and is in 
accord with the intention of the Legislature 
which was to enact the rule that no man can 
be Judge in his own cause. 

I would, therefore, hold that the section does 
apply; and the question then arises whether 
the explanation covers the case. Under that 
explanation a Magistrate is not deemed to 
be a party as personally interested in any 
case by reason only thas he is a Municipal 
Commissioner or otherwise concerned therein 


(1) 27 A. 26. 
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ina public capacity. But the illustration 
makes it clear thatthe effeet of the section 
is only partially to relax the rule that no 
man isto be a judgein his own cause. A 
Collector who qua Collector is interested in 
the protection of the fisc may as Magistrate 
try an offence against the Excise Laws, He 
ig not disqualified: “by reason only" that he 
iga Collector. But if in his capacity as Col- 
lector he has directed the prosecution, he 
is disqualified from trying the case not by 
reason of the fact that he isthe Collector, 
bat by reason of the further fact that he has 
constituted himself the Prosecutor. So in 
the case of Emperor v, Risheshar (2), where 
the Magistrate as President of the Ostroi 
Sub-Committee directed the proseertion of 
an accused for evading the payment of Octroi, 
it was held that the Magistrate was disquali- 
fied from trying the case even though the 
accused had consented to be so tried. 

Here the Magistrate presided at a meeting 
of the Municipal Board which directed the 
prosecution. It may be that he did not 
speak or vote atthe meeting—but the fact 
remains that he attended a meeting where 
the question was debated and the prosecution 
' ordered and he has, therefore, placed himself 
personally to some extent in the position of 
a prosecutor. The ease is on this point on 
all fours with the cases of the Queen v. Mil- 
ledge (3), and the Queen v. Lee (4), where it 
was held that the mere presence of a borough 
justice at the meeting of the Town Council 
which resolved upon the prosecution disquali- 
fied him from trying the case. Section 258 
of the Public Health Act, 1875, enacts that 
no Justice of the Peace shall be deemed in- 
capable of acting in cases arising under this 
Act by reason of his being a member of any 
Local Authority and Field, J., said as to this 
section that it had not the effect of enabling 
a person to act as Prosecutor and Judge in 
the same matter. 

I would, therefore, reverse the order of 
the Magistrate as being made without jaris- 
diction. 

Orovuca, A. J. C.—I concur. 

i Order reversed. 


(2) 32 A. 635; 7 A. L. J. 749; 7 Ind. Cas. 291; 11 Cr. 
L. J. 447. 

(8) (1879) 4 Q. B. D. 362; 48 L. J. M. C. 139; 40 L. 
T, 748; 27 W. R. 659. 
: (4) (1882) 9 Q. B. D. 394, 30 W. R, 750; 47 J.P. 
118,' 
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(s. c. 5 S, L. R. 179.) 
SIND JUDICIAL COMMISSIONBR’S 
COURT. 
URIMINAL Revisron APPLicATION Noa, 22, 23 
AND 24 or 1911. 
August 25, 1911. 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
KARAM BAHADIN AND OTEERS— 
APPLICANTS 
versus 


EMPEROR—Opposits Party. 

Criminal Procedure Code (Act V of 1898), ss. 423 (c), 
439, 514, 515— Order forfeiting bond—Revision—High 
Üourt— Jurisdiction to revise District Magistrate's order 
under section 515-~Interpretation & Statutes —Curtail. 
ment of the jurisdiction of a Superior Court. 

The jurisdiction of a Superior Court cannot be 
taken away except by express words or necessary 
implication, 

Tulsidas v. Pirbussapa, 4 B. 624, followed. 

The general power of revision vested in the High 
Court is not taken away by the power of revision 
given tothe District Magistrate under section 515 
of the Criminal Procedure Code. 

The High Court has, under sections 439 and 4923 
(c) of the Code, power to revise an order passed by 
a District Magistrate under section 515 or by any 
Magistrate under section 514 of the Code. 


Mr. Jsarsing Hazarising, for the Applicants. 

The Public Prosecutor, for the Crown, 

JUDGMENT.—This is an application to 
revise an order of the District Magistrate, 
Karachi, dismissing an appeal against an 
order of the Sub-Divisional Magistrate 
forfeiting,, under section 514, Criminal 
Procedure Code, applicant’s bond for appear- 
ance in his Court and confirming the penalty 
to the extent of one-half the amount stated 
in the bond. 

Reference has been made to the cases of 
In ra Nilmadhub Gopal (1) and In re Nurul 
Hugg (2), where it has been held that the 
High Court has power to reverse such 
orders. These cases, however, were decided 
with reference to the provisions of the Codeg 
of 1861 and 1872 and are no longer of any 
authority. 


Our jurisdiction under -the present Code 
is very wide, and sections 489 and 423 (e) 
give us power to revise this order. Thig 
general power is not taken away by the 
power of revision given to the District 
Magistrate by section 515. Aa said in 
Tulsidas v. Virbussapa (8), the jurisdiction of 

(1) 19 W. R. C, 1, " " 


(2) 8 0. 767. 
(3) 4 B. 624. 
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a superior Court canot bà taken away 
except by express words or necessary im- 
plication. Here there is no implication 
against our jurisdiction for it might be 
concurrent with that conferred on the 
District Magistrate. 


]t is not necessary, however, for us to 
consider the merits of the case for it is not 
denied that the District Magistrate dismiss- 
_ed the appeal of the applicant without giving 
him the hearing to which he was entitled 
under the proviso to section 421 (1) of the 
Criminal Procedure Code. 

We, therefore, reverse the order of the 
District Magistrate and direct him to 
re-hear and dispose of the appeal according 
to law. 


Order reversed. 


(s. c. 58. L. R. 190.) 
SIND JUDICIAL COMMISSIONER’S 
COURT, 
CRIMINAL Revision ÁPPLICATION No. 112 
or 1911. 
September 21, 1911. 
Present:—Mr. Pratt, J. O., and 
. Mr. Fawcett, A. J. C. 
DUR MAHOMED vaiad MITHO— 
APPELLANT 
VETSUS 
ALLAHDINO valad ALIM KHAN— 
OPPONENT. 

Criminal Procedure Code (Act V of 1898), s, 528— 
Notice, necessity of—Order without notice not illegal— 
Practice. " : 

Section 528 of the Criminal Procedure Code does 
not make it incumbent on a Magistrate to issue notice 
before making an order. But in many cases ib would 
be improper to take action under the section without 
issuing notice. f : 

Where thé Magistrate himself considers that the 
case is a fibone to give the accused an opportunity 
to show cause against an order under section 528, no 
order should be passed unless the accused has had 
sufficient time to make an effective representation in 
the matter. 


Application against the order of the District 
Magistrate, Larkhana. 

Mr. Achalsing M. Advani, for the Ap- 
plicant. ° | 

The Public Prosecutor, for the Crown, 
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JUDGMENT.—The applicant filed a com- 
plaint in the Court of the Resident Magis- 
trate, Larkhana, on the Ist March and on the 
3rd July made an application to the District 
Magistrate for transfer of the- ease to the 
mukhtyarkar and First Class Magistrate 
for reasons personal to the Resident Magis- 
trate, l 

The District Magistrate recorded the 
following order on the 3rd July:— Owing to 
allegations, which tbereis no time to sift, 
that the Resident Magistrate, Larkhana, is 
(largely by the force of circumstances) to 
some extent interested, or commonly believ. . 
ed to be interested in the case of Imperator v. 
Dino (Indian Penal Code, section 494), 
that case is hereby transferred to the Court of 
the mukhiyarkar and First Class Magistrate, 
Larkhana. As the case is fixed for July 5th, 
the Magistrate should inform the other side 
they may object on July 4th" and then on the 
5th July. confirmed the order, as there had 
been no appearance for the accused. 

The complainant has applied to us under 
section 439 to cancel this order. 

It is objected that no notice was issued 
to the accused before the order of transfer 
was made. Section 528 does not make it 
incumbent on the Magistrate to issue 
notice; but there are many cases in which 
it would be improper to take action under 
the- section witbout issuing notice. The 
District Magistrate himself considered that 
this was such a case fcr he gave the accused 
an opportunity to show cause against the 
But it is admitted that the time 
allowed was too short for the accused to make 
any effective representation in the matter. 
On this ground alone we think it necessary 
to reverse the @rder of the District Magis- 
trate and to order him to dispose of the 
application on its merits and after hearing 
the accused. 

Order reversed: 


Vot, XLI} 


MANGHIRMAL t. VITHAL RAM, 


(s. c. b S. L. R. 107.) 
SIND JUDICIAL COMMISSIONH 
COURT. ' 

Frast Civis Arpeau No, 34 or 19089. 
July 18, 1911. 
Present:—Mr. Pratt, J. O., Mr. Crouch, 
A. J. C., and Mr. Fawcett, A. J. C. 
Missir MANGHIRMAL AND OTHERS— 
PLAINTIFFB—Á PPELGANTS 
versus 
Missir VITHALRAM AND OTHERS— 


DgrgzNDANTS— RESPONDENTS. 
Hindu Law—Yajman Vritti—Nature of property— 


B'S 


Impartible and inalienable — (ustom recognizing par- ` 


tition and alienation —Bwrden of proof—Partition, 
essentials of— Enjoyment of vrit by rotation—Will of a 
share of a vrit—Succession to vrit. 


A. and B, members of a joint Brahmin family, 
entered into an agreement in 1805 whereby the 
wrilt was declared to be common, half the produce 
to be taken by A. and half by B. In 1857, the des- 
cendants of A. and B. made a further agreement by 
which they divided up their Yajmans into groups and 
each member was to administer to each group turn by 
turn. The later document recited that the parties 
previously used to enjoy the vrit jointly , but from the 
date of the document they divided it among them- 
selves to be enjoyed by a system of rotation accord- 
ing to the different quarters of the town. The pro- 
ceeds of the vrit were enjoyed by the members of the 
family per stirpes and not percapita. In 1905, C., 
the sole representative of B.’s branch, died bequeath- 
ing Lis share of the writ to his gister" S son and the 
son of his brother's daughter: 


Held, (by the Court), that there had been no such 
partition of the vrit as to entitle C. to alienate his 
share. C. had no exclusive right in his share of the 
vrit which he could bequeath by Willto persons who 
would have no right to it as survivors of a joint 
family. Consequently, on Q.'s death, his share de. 
volved by succession to the surviving members of 
the family. 


In order to effect partition, ib is not sufficient that 
the co-parceners should alter the mode of holding 
their property. They must alter and intend to alter 
their title to it; they must cease tog be joint owners, 
and become separate owners. 


In every case of alleged partition, the question is 
one of intention, namely, whether the intention of 
the parties, to be inferred from the instruments which 
they have executed and the acts they have done, is to 
effect a division such as to alter the status of the 
family. 

Doorga Pershad v. Kundun Kaswar, 18 B. L. R. 
235; 21 W. R. 214; 1 I. A, 551 (P. C.), followed. 


The legal effect of a document cannot be controlled 
or altered by evidence of the subsequent conduct 
of the parties. 

Bulkishen Das v. Ram Narain Sahu, 30 ©. 
. p. 762; 7 C, W. N. 578, fgllowed. 


Tt is a well-recognized principle of Hindu Law 
that vrit is hoth impartihle and inalienable. 


788 at 
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The burden of proving a custom in dorogation of 
ordinary Hindu Law rests upon him who asserts it. 

There exisís no general custom recognizing the 
partition of vrit and its restricted alienation to 
persons standing in the line of succession. 

As a general principle, rrif is neither alienable nor 
partible. Alienation is prohibited on the ground of 
public policy, and because it includes a right of 
personal service. Buta distribution of duties by a 
system of rotation has been recognized as permissible: 
so also the relinquishinent of duties by one member 
in favour of other members ofthe family. The old 
text law has been modified by custom in particular 
families; but whenever such custom is alleged, it must 
be proved. 

Rajaram y Ganesh, 23 B. 131, followed. 

Gur Sobhra) v Gur Chandiram, 1 S, G. Sel. D. 368; 
Sukhlal v. Bihari Lal, 2 S C. Sel. D. p. 413, overruled. 

JManrharam v. Pranshankar, 6 B. 208; Sitaram Bhat 
v. Sitaram Ganesh, 6 B. H. C. R. 250; Sukhial v. 
Biharilal, 2 8, C, Sel. D. p. 413; Mitta Kunth Audhicarry 
v Neerunjun Audhicarry, 14 B. L. R. 166; 22 W. R. 
437, distinguished. 

Trimbak v. Lakshman, 20 B. 495, roferred to. 

Vrit has a two-fold aspect; from the point of view 
of the Brahmin who collects it may be merely 
money, bul from the point of view of the yujmuns, 
it connotes priestly services. 

In dealing with the right of vrit, the Court must 
bear in mindthat ib is dealing not only with a 
right to collect fees but also with a priestly office. 

(Per Pratt, J. C., dissenting): -The vrit in suit was 
not only partible but had actually been the subject 
of partition. 

It would take but slight evidence to displace the 
rule of Hindu Law that vrit is impartible and in- 
alienable, and such evidence was supplied by judicial 
decisions recognizing the partition and alienation of 
vrit and by the previous agreements in the family of 
the parties. 


. Appeal from the decision of the First Class 
Sub-Judge, Sukkur. 
Mr. Mathradas Ramchand, for the 
lants. 
Mr. Dipchand T, Ojha, for the Respondents 
Nos. 1 to 3. 
< . JUDGMENT. 


Pratt, J. C.—The plaintiffs are the 
descendants of one Khanchand. Nauram, 
who died in 1907, was the sole surviving 
descendant of Khushalehand, the brother of 
Khauchand. 

Nauram was admittedly separate*in estate 
from the plaintiffs and he made a Will leaving 
his property to the first three defendants who 
are his sister's sons. 

Part of the property so bequeathed by 
Nauram was a vriii:, or religious office. 

The plaintiffs claimed that the vri; had 
not been the subject of partition, that it was 
property that was impartible aad inalien- 
able; and that they were entitled to it by 


Appel- 
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right of survivorship. They sued for a 
declaration of their right,and for an injunc- 
tion restraining the defendants from interfer- 
ing with the vretiz. 

The lower Court found that the plain- 
tiffs and Nauram enjoyed the vriét7 as tenents- 
In-common, and that Nauram was competent 
to bequeath his share to the defendants who 
were Brahmins like himself. 

In appeal the main ground urged is that 
by Hindu Law vortitts are impartible and 
inalienable. 

No doubt, this is the ancient rule of 
` Hindu Law, but it is a rule that has 
been very larggly superseded by custom and 
usage. 

In regard to religious offices attached to 
temples and Inats, the Privy Council have 
said that the only law to be observed is 
that to be found in “custom and usage: 
Greedharee Doss v. Nundo Kessore Dass (1) 
and Genda Puri v. Ohatar Purt (9). 

It would take but slight evidence, there- 
fore, to displace the rule of Hindu Law— 
and such evidence is supplied in the present 
case (1) by judicial decisions recognizing the 
custom of partition and of alienation within 
limits in respect of similar offices; (2) by 
Exhibit 13-A. 

These judicial decisions are Mitta Kunth 
Audhicarry v. Neerunjun Audhtcarry (3), 
Sitaram Bhat v. Sdtaram Ganesh (4); Mancharam 


v. Pranshanhar (5), Rajaram v. Ganesh (6), 


and, lastly, the second case of Gur Sobhroj v. 
Gur Ohandiram (7). 

The last case is the most important as ib 
refers to a similar office in the same town. 
The District Judge of Shikarpur made a 
decree for partition of this vrzffz , which was 
not even appealed againat on the ground that 
the veriti was impartible. 

Further, it is clear that the parties 
themselves have in the past dealt with this 
ortit as if it were partible. Exhibit No. 
13-A is a deed of partition msde 50 years 
ago between Khanchand and his issue and 
Khushalehand and his issue by which the 
town is divided into parishes in which each 


serve in rotation. The mode of partition is 

(1) 11 M. I. A. 405 at p. 428; 8 W. R. 25 (P. C). 
(2) 9 A. l; 18 I. A, 100. 

(8) 14 B. L. R. 166; 22 W. R. 437. 

(4) 6 B. E. C. R. 260. 

(5) 6 B. 298. å 

(6) 23 B.431. 

(7) (1890) 1 8. C. Sel. D. 3583. 
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very similar to that made by the decree of 
the District Judge in the case of Gur 
Sobhraj v. Gur Ohandiram (7). Ib is con- 
tended that this is not a partition, but merely 
an agreement as to mode of enjoyment. 
There is no force in the contention, however, 
for the division is made nob per capita bat 
per stirpes, Nauram, at his death, was in 
sole possession of half the riii; while the 
other half was divided among the six or 
eight descendants of Khauchand. 

It is clear, therefore, that the vrti in 
suit is not only partible, bat that if has 
actually been the subject of partition. 

The object of the rule of impartibility 
was to maintain the dignity of the office. 
Once that has been encroached upon and 
the offica divided among the cadets of the 
family, the reason for the rule against 
alienation also ceases) There can be no 
objection to the separate sharers alienating 
their shares, provided the alienees are 
persons of the priestly caste and com- 
patent to perform the religious duties of 
the office. Although there is no evidence of 
an alienation in this particular family, there 
ig no reason from excluding them from the 
custom of restricted alienation recognized in 
the decisions already referred to and which 
are relevant on this point under sections 
13 and 40 of the Indian Evidence Act. The 
alienation in the present case has been, 
as in the case of Mancharam v. Pranshankar 
(5), to persons standing in the line of succes- 
sion, A 

I would, therefore, confirm the decree of 
the lower Court and dismiss this appeal with 
costa, 


Crovea, A. J. C.— The parties in this caseare 
Brahmins, and descendants of one Shangan. 
As far back as Sambat 1882 (about A. D. 
1825), the family had a considerable connec- 
tion of yajmans in Shikarpur from whom 
eri was derived. lb is not disputed that the 
connection belonged to the family as joint 
property, and would, in the ordinary course, 
have devolved like ordinary joint property 
in a Hindu family; that is to say, on the 
death of any one of fhe joint owners there 
would be survivorship to the still living 
male members. 

In Sambat 1882, tha family of Shangan 
was represented by two brothers, Khushal- 
chaud and Khanchand. By a written agree- 
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ment Exhibit No. 13-A, they partitioned all 
the family property. The concluding sen. 
. tence of the agreement referred to the vrit; — 
"The vrit is common, half to be taken by 
Missir Kanumal Sobhraj and half by 
Khushalrai Tarachand Rupchand.” 

In Sambat 1914 (about 1857) a further 
agreement was made between ^ Kewaram 
Surtimal Khushaland" and "Sobhraj Kimatrai 
Kanchand” (by which was apparently meant 
Kewaram’s son Surtimal and Sobhraj's son 
Kimatrai) the purport of which is given by 
the following extracts :— 

"Formerly, we used to enjoy the vrit of 
Chabrias jointly between ourselves. From 
the above date we divided it between 
ourselves by quarters (neighbourhoods). 
Every one will go to bis own quarter for 
the performance of any ceremonies. No 
one will go to the quarter of any other. 
After the year is over they will change 


turns. After every twelve-months the 
quarters are to be exchanged between 
them. If the one who has turn for that 


year is not present there and the one who has 
not got bis turn for that year is there, the 
latter shall recover the same from the 
yajman and give it to the one who bas turn 
for that year. For one year ib is the turn 
of Missir Sobhraj for the quarter. Next 
year we shall get it as our turn, and we shall 
give our quarters, After the year is over the 
quarter will be exchanged between them.” 

In 1905, Nauram, who was then the sole 
representative, according to Hindu ideas, of 
Khushalchand’s family, died leaving a Will 
whereby he bequeathed his share of the writ 
to his sister’s son and the sons of his brother’s 
daughters. 


The qnestion at issue is whether Nauram 
had at the time of his death, such exclusive 
right ina half share of the vrit that he 
could bequeath it by Will to persons outside 
the family of Khushalehand, who would 
have no right to it as survivors of a joint 
family. 

In all litigation touching «vrit, itis usual 
for the parties to treatit as property. But 
vrit has a two-fold aspect; from the point 
of view of the Brahmin who collects it, it 
may be merely money, but from the point 
of view of the yajmdns it connotes priestly 
services; and itis the duty of the Court to 
bear this two-fold aspect in mind, and re- 
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member that i6 is dealing not only with aright 
to collect fees, but with a priestly office. 

If the right to collect vrit attach to a 
Brahmin because he belongs to a certain 
family—and it was thus that Nauram exer- 
cised his right—there must be a correspond. | 
ing right in the yajmans that the person 
demanding the vrit belongs to that family. 
No right can be alienated unless the correla- 
tive duty can also be transferred. Hence, 
prima facie, no right to collect vrit can be 
alienated; and westart with a well recognized 
principle of Hindu Law that vrit is both im- 
partible and inalienable. "This principle is 
recognized in Rajaram v. Ganesh (6), 
where Ranade, J., refers to “the text 
law which admittedly prohibits both 
partition and alienation,” and in Mancharam 
v. Pranshankar (5), where Melvill, J., saya: 
"No doubt, hereditary offices, whether reli- 
gious or secular, are treated by the Hindu 
text-writers as naturally indivisible.” 

Again, the right to collect trit which at- 
taches to the member of a particular family 
in return for religious administration is a 
right of psrsonal service, Such a right is 
not ordinarily alienable, and “compulsory 
alienation of writ by way of sale in execu- 
tion of deerees has been disallowed in all 
eases as being not only opposed to Hindu 
Law and publie policy, but as against the 
provisions of section 265, Civil Procedure 
Code, as being rights of personal service," 
[Per Ranade, J., Rajaram v. Ganesh (6)]. 


It is contended that the old text law has, 
in practice, been greatly modified, in many 
instances by custom What the custom is, 
in avy particular case, isa question of evi- 
dence; and there can, I think, be no doubt 
that the person who bases his claim on alle- 
gations of custom, differing materially from 
the old law, must prove it. In Genda Puri 
v. Ohatar Puri (2), their Lordships stabe;— 
"In determining who is entitled to succeed 
as ^mohant, in such a case as the present, 
the only law to be observed is to be found in 
custom and practice, which must be proved 
by testimony, and the claimant must show 
that he is entitled, according to custom.” 
"By force of custom, a limited right of parti- 
tion and alienation may be establfshed, and 
the custom must be ascertained by evidence 
in each class of cases:" Rajaram v. Ganesh 
(6). “The custom or usage of the particular 
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family must be substantiated by evidence:”’ 
Rajeshwar Mullick v. Gopeshwar Mullick (8). 

Several cases have been cited as estab- 
lishing a custom that vritis partible and 
alienable. Before dealing with these cases, 
it is desirable to point out that à mere dis- 
tribution of the duties of priest among the 
living members of a family does not amount 
to partition. Hack member is not thereby 
made a separate and absolute owner of a di- 
vided sbare in what may be termed the 
family practice. Nor can it, in view of the 
clear principles of law prohibiting partition 
and alienation, he presumed that any mem- 
ber intends, by such distribution, to perma- 
nently relinquish his duties towards a cer- 
tain number of the yajmans, or to perma- 
rently alienate his rights of survivorship. 
There is an essential difference between ag: 
reeing to hold the ert, when collected, in 
separate shares, and the permanent parti- 
tioning of all the rights and duties connected 
with the vrit, 

In Mitter Kunth Audhicarry v. Neerunjun 
Audhicarry (3) the parties sought partition 
of the right to worship an idol. The Court 
(per Couch, O. JJ, held that there was no- 
thing which “compelled the Court to say 
that they shouid be obliged to perform the 
sərvice jointly and to undergo the many in- 
conveniences which might arise from such a 
' state of things," and ordered that it be de- 
termined by lot in what order the several 
parties should worship tho idol. 

Jn a case reported in a note on page 
168 of the same volume, partition is de- 
fined as “a right to enjoy his own right 
separately." 

In Maxcharam v. Pramita (5), it was 
said :— No doubt hereditary offices, whether 
religious or secular, are treated by tho Rindu 
text-writers ‘as naturally indivisible; but 
modern custom, whether or not it be strictly 
in accordgnce with ancient law, has sanction- 
ed such partition as can be had of such pro- 
perty, by means of a performance of the 
duties of the office, and the enjoyment of the 
emoluments by the different co-parceners in 
rotation." 

In Trimbak v. Lakshman (9), the right 
of the sewersl members of a family to exer- 


cise & religious office ?n turn was reeog- 
nised. 


(8) 34 C. 828 at p. 833; 11 C. W. N. 782. 
(9) 20 B. 495. 
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In Gur Sobhrai v. Gur Ohandiram (7), ib 
was held that the enjoyment of vrit by cər- 
tain Gurs in Shikarpur should be by 
rotation, the priests forming each class 
holding the different parishes in yearly rota- 
tion. 

None of the cases above cited support the 
contention that the right obtained by a 
particular member of the family on so-called 
partition by a system of rotation gives him 
a divided share which he can alienate to a 
stranger, 

In Sitaram Bhat v. Sttaram Ganesh (4), 
the sale of an hereditary priestly office to one 
next in succession from the vendor to such 
office was recognized, it being held that “the 
grandfather did nothing more than relinquish 
his right in their favour.” 

In Sukhial v. Biharilai (10), no right to 
partition was in issue; there was a question of 
succession only. Jt was held, that among the 
Thakurs of Shikarpur, daughters and 
daughters’ sons might inherit vrit and have 
the priestly duties performed by deputy. It 
appears that these duties could be 
performed by any banya who took to a re- 
ligious life. 

I have now, I believe, dealt with all the 
leading cases which have been relied on as 
showing tbat vrit can be partitioned and 
alienated. We find that the law may be 
thus summarised. As a general principle 
writ is neither alienable nor  partible. 
Alienation is prohibited on the ground of 
publie policy, and because it includes a right 
of personal service. But 2 distribution of 
duties by a system of rotation has baen recog- 


nized as permissible; so also the relinqaish- 


ment of duties hy one member in favour of 
other members of the same family. | The old 
text law has. been modified by aston ‘in 
particular families; but wherever such custom 
is alleged, it must be proved. 

Mr. Dipchand contends that the history of 
Shangan’s family shows that they have been 
living as separated members for over half a 
century, and he relies on Murari Vithojt v. 
Mukund Shivaji (llto support the conten- 
tion that long enjoyment in separate shares 
is evidence of an agreement to partition, 
He relies on the two documents above abs- 
tracted. 


Now tne first document, Exhibit No. 13-À, 
(10) (1902) 2 S. C. Sel. D. 413. 
(11) 16 B. 201. 
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states in clear terms, that the vrzt is com- 
mon, and that a further document was neces- 
sary 32 years afterwards, sufficiently proves 
that there was no final partition in 1825. 
By the second document the parties did no- 
thing more than divide up their yajmans into 
groups, and agree that each member should 
administer to each group turn by turn. No 
member entirely” abandoned his rights as 
regards a single yajman and no yajman Jost 
his general right to demand priestly services 
from the family generally. It was expressly 
declared, that in the absence of any member 
whose turnit was to attend a particular 
yajman, some other member of the family 
should attend. So far as the priestly duties 
were concerned, they were merely distributed 
among those who had a right, and were 
under an obligation, to perform them. The 
only thing that became tho absolute separate 
property of any member was the vr?í that he 
actually recovered. Such agreement is 
perfectly good, itis in the interests of the 
yajmane. But I can find nothing in the doou- 
ment which in any way supports the theory 
that Nauram acquired rights which he could 
alienate to strangers. Hnjoyment for many 
years under this agreement in no way proves 
that he had such rights. 

There can be no doubt that the devisees 
under Nauram’s Will are technically strangers, 
and the devise cannot be upheld unless it be 
conceded that the rights which the Will pur- 
ported to deal with were absolutely within 
the testator’s power of disposal. 

It may be urged that some of the reported 
cases seem to assume that after a partition by 
a system of rotation, the turn of each mem- 
ber would devolve by succession on his sons. 
This may be so, and there &ould be nothing 
contrary to the spirit of the Hindu Law of 
succession to joint property, and nothing in 

.copflict withthe interest of the yajmans, 
if such rights of succession were recognized. 

The right of plaintiffs to an injunction, 
in the event of their claim being allowed, 
was not disputed in the lower Court. In 
Mancharam v. Pranshankar (5), the right 
to injunction in such “cases was recognized. 
And see also Vithal Krishna Joshi v. Anant 
Ram Chandra (12). 

I would, therefore, reverse the decree of the 
lower Court. I would hold that the «verit 


was enjoyed by plaintiffs, defendants Nos. 
(12) 11 B. H. C. R. 6. 
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4, 5 and 6 and Naoo jointly, that plaintiffs 
and defendants Nos. 4, 5 and 6 had a right 
of survivorship to it, that Naoo was not 
competent to devise the vrit by Will to defend- 
ants Nos. 1l, 2 and 3 and would grant an 
injunction to plaintiffs against defendants 
Nos. 1, 2 and 8 in the terms prayed for. I 
would order defendants Nos. 1, 2 and 3 (re. 
spondents Nos. 1, 2 and 3) to pay all costs 
in both Courts. 

Pratt, J. C. —Referred for decision to Mr. 
Fawcett, Additional Judicial Commissioner, 
under the Proviso to section 9 B. 

Fawcett, A.J. C. —In this case the main 
point for determination seenla to me to be not 
whether the erii in question is pare 
tible or impartible, but whether (assum- 
ing .it to -be partible) there has in fact 
been an actual partition under which Nanaram 
was entitled to devise by Will his right to 
appropriate a half share of the produce 
of the vritét as if it were his own exclusive 
property. The learned Judicial Commissioner 
holds that there bas been such a partition 
under the deed Exhibit No. 88, whereas Mr, 
Crouch says, he “can find nothing in the 
document which in any way supports the 
theory that Nauram acquired rights which he 
could alienate to strangers.” 

In the previous deed of 1525, Exhibit 
No. 13-A, thevritt: is expressly declared to ba 
common, half the produce to be taken by 
Sobhraj who is now represented by the 
plaintiff’s branch of the family, and half by 
of whom Nauram was the 
sole surviving descendant in the male line. 
The. main question is whether Exhibit No. 38 
converts this joint tenancy into a tenancy 
in common, so that there was a 
separation in interest and in right, or whe- 
ther it simply altera the mode of enjoyment 
of the «vr half and half, without any 
definite discontinuance of the joint interest, 

The document itself does not contain any- 
thing which necessarily indicates a separation 
in interest and in right. It merely provides 
for a division of yajmans into groups to be 
administered to alternately year by year, in 
such a way that each of the two co-sharers 
would get an approximately equal amount 
each consecutive series 
of two years. It does not by this arrange. 
ment necessarily do more than previde for,the 
particular mode of enjoyment by which the 
two co-sharers should share half and half in 
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accordance whith the provision in Exhibit 
No. 13-À. 

At thesamo time, ib mighé, of course, amount 
to & partition and separation in interest and 
in right, But,as said in Mayne’s Hindu 
Law, 6th Edition, section 495, at page 651, 
“it is not sufficient that they (the co- 
parceners) should alter the mode of holding 
their property. They must alter, and intend 
to alter their title to it. They must cease to be- 
come joint owners, and become separate 
owners.” As laid down by the Privy Council 
in the case of Doorga Pershad v.Kundan hoowar 
(13), the question, i in every case like this is 
one of intention, namely, whether the inten- 
tion of the parties to be inferred from the 
instrumenta which they had executed and the 
acta they had done, was to effect ^ & division 
such as to alter the status of the family. On 
this point the document Exhibit No. 38 
is unfortunately ambiguous. There is no- 
thing in it which says in clear terms that the 
joint tenancy of the eriti: under Exhibit 
No. 13-A was to cease and each party 
was in future to have a separate share in it. 
All that is said on this matter is 28 follows: 

"Formerly, we used to enjoy the ‘vrdtt,’ of 
Chabrias jointly between ourselves. From 
the above Mitt and Sambat we divided it 
between ourselves by quarters . (neighbour- 
hoods}. For this purpose this agreement is 
written.’ I do not, think that this can be 
taken as an implied agreement that the joint 
tenancy was to cease. The antithesis is, I 
think, only intended to be between (Da 
division of the proceeds of the vriiti " between 
ourselves" by halving them in the ordinary 
way, and (2) a division of them by divid- 
ing the yajmans into two separate groups 
as itis done by the document: and is not 
intended to distinguish between a joint 
and a separate enjoyment. If the latter 
had been intended, I think, that having 
regard to the status and education of the 
parties, clear language to that effect would 
have been used. In the absence of such 
language, or of any otber clear indications 
to the same effect, I think the ordinary 
presumption in favour of the continuance 
of a personal relation or state of things con- 
tinuous in „its nature [illustration (d) to 
sction 114, Evidence-Act]. should be given 


effeat to. ° 
(18) 13 B. L. R., 235; 21 W, R. 214; 1 I. A. 551 
(P. 0.) 
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If the yajmans had been divided into two 
groups and one allotted for the exclusive 
administration of each co-sharer, there would 
have been more ground for assuming that 
a complete separation in interest and right 
was intended. But in this case, as pointed out 
in Mr. Crouch’s judgment, "no member 
entirely abandoned his rights as regards a 
single y,ajman,” and the arrangement is 
quite consistent with the continuance of the 
previous joint tenancy, This also meets the 
contention of respondents’ Pleader that the 
vrittt could not have been partitioned in 
any other way than that adopted in Exhibit 
No. 38. 

The document also clearly does not pur- 
port to partition the «ritti of out- stations, 
(Z. e., of yajmans residing in the villages of 
Khanpur and Rustom), as to which it is 
distinctly provided that "one who receives 
it will divide it half and half.” The joint 
tenancy, therefore, continued as regards this 
part of the vritiz: and this strengthens the 
presumption that it continued in respect of 
the Shikarpur vritt?, The Will also recites 
that the produce of the Amritsar vritib when 
both parties are at Amritsar together, "is 
appropriated halfand half hy each one of 
us." Again, as regards the Shikarpur vretiz, 
the testator himself says in the Will that 
"I, the executant, and the progeny of the 
deceased Missir Sobhraj (i. e, the plaintiffs), 
have a jozni, claim to the moiety of the 
produce of the vritt.” It does not, there- 
fore, seem that the deceased really thought 
the joint tenancy had ceased, but only, that 
in spite of it he had an exclusive right to a 
half share in the produce, which he could 
devise by Will. 

The fact that the division of the income 
of the vritit is made not per capita, but per 
stirpes does not, in my opinion, suffice to 
show that an actual separation in interest 
and estate was intended. I think I am 
right in saying that this isa common basis 
on which co-parceners in a joint Hindu family 
divide the family income, and the first deed 
Exhibit No. 13-A, which expressly declared 
the vritit to be joint, also enjoins a distribu- 
tion on the same basis. 


No doubt, under Exhibif No. 13-A, there 
was a partition of the rest of the family 
estate, but the recital therein as to the 
erii rebuts any presumption that might 
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otherwise arise in favour of the vritti also 
being partitioned. , 

The Sub-Judge in his judgment relies on 
the, fact that the plaintiffs have made 
a further division of the crit inter se 
by assigning certain yajmans to each 
branch, but it is quite clear that no such 
act on their part can affect the status of 
the parties under Exhibit No. 38. As 
laid down in the Privy Council case of 
Balkishen Das v. Ram Narain Sahu (14), the 
legal effect of such a document cannot de con- 
trolled or altered by evidence of the sub- 
sequent conduct of the parties. 

I, therefore, concur with Mr. Crouch in 
holding that there has been no such parti- 
tion of the erui as to entitle the deceased 
Nauram to bequeath his share of the 
proceeds to the defendants Nos. 1 to 3. 
Upon his death his share, as being joint pro- 
perty, devolved by succession on the plaintiff 
and defendants Nos. 4 to 6. 

In this view of the case it is not necessary 
to decide the issue, discussed in the other 
judgments, as to whether a erzttz like the 
present one is partible and alienable, or not. 
As, however, the point has been fully argu- 
ed before me, I may briefly express my 
views for what they are worth. With due 
deference, I do not think the decisions cited 
in the learned Judicial Commissioner's judg- 
ment can be taken as authorizing the re- 
cognition by the Courts ofa general custom 
of partition and restricted alienation, (e. g., 
to persons standing in the line of succes- 
sion), in the case of vrittis or other priestly 
offices. This is directly contrary to the 
conclusion, arrived at by Ranade, J., in 
Rajaram v. Ganesh (6), after, reviewing all 
the cases in question, that “in the case 
of private alienations..,... no general custom 
can be pleaded in such matters,” and that 
"by force of ‘custom, however, a limit- 
ed right of partition and alienation might 
be established, and the custom must be 
ascertained by evidence in each class of 
cases" pages 136.7), 
to the general rule thaé the onus of proving 
a custom in derogation of ordinary Hindu 
Law rests upon him who asserts it. No 
doubt, some of the cases on the subject go a 
long way towards recognition of such a 
custom, especially the case of Mancharam 


v. Pranshankar (5). But that case is 
(14) 30 C. 738 at p. 752; 7 C, W. N. 578. i 
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distinguishable on the ground that the 
widow of the testator, who was his next 
heir, expressed her acquiescence in the 
bequest to his sisters’ son, and it would 
seem from the preamble of the report 
that it had been found as a fact that there 
had been a prior partition of the priestly 
office [cf. Rajeshwar Mullick v. Gopeshwar 
Mullick (8)]. In any case, the rule laid 


down by Ranade, J., in Rajaram v. Ganesh 


(6) seems to me the proper one to follow. 
No doubt, in the cases reported in Gur 
Sobhra; v. Gur Chandtram (7) and Sukhlal v. 
Biharilal (10) vrittis were held to be partible 
and inheritable by daughters and daughters’ 
gons: but the point of law now under consi- 
deration is nct discussed and they cannot be 
treated as authorities against the adoption of 
the views taken in Rajaram v. Ganesh (6). 
There is an old case, reported in the Sadar 
Couré Reports for 1870, Civil Rulings, page 
77, in which the Court of the Commissioner 
in Sind held (at page 91) that there was 
no ground for distinguishing between brati: 
and other family property. But this is 
based on an opinion of Sir Thomas Strange, 
which at any rate, as regards the partibility 
and alienability of religious offices, is now 
admitted to be against the Hindu text law. 
Soomace 
Punchayet of the Thakoors at Shikarpur 
did distinguish between ‘vrith’ or income 
arising from religious fees and other pro- 
perty (page 87), so that the distinction does 
not appear to be anovel one in Sind. On 
general grounds, I think that the Courts 
should lean against rather than in favour of, 
the partibility and alienability of srittis like 
that in the present suit, 

(1) because this is in sonsonance with 
tha rule in Hindu Law on the subject. 

(2) because of the two-fold aspect of vrit re- 
ferred to in Mr. Crouch’s judgment, and 

(3) because, as stated in Trimbak v. Laksh- 
man (9) the process of partition and alien- 
ation “might go on with each generation, 
frittering away the income and rendering the 
service wholly ineffective.” 

For the above reasons, I concur in the 
order proposed by Mr. Crouch. 


: Appeal allowed, 


* 
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VARADAYYA CHETTY U, MUNUSAMI OHETTY. 


(s. c. 10 M, L. T. 514) 
MADRAS HIGH COURT. 
(vi Surr No. 140 or 1911. 
November 2, 1911. 
Present: —Mr. Justice Bakewell. 
M. VARADAYYA CHETTY AND ANOTHER 
— PLAINTIFFS 
versus 
O. MUNUSAMI CHETTY ano ANOTHER— 
DEFENDANTS, 

Civil Procedure Code ( Act V of 1908), s. 92, scheme suit 
— Parties —Swtt by two worshippers of temple —Petition 
by other worshippers to be made parties—Jurisdiction. . 

A. suit brought by two worshippers of a temple un- 
der section 92, Civil Procedure Code, for removal of 
trustees and franfing a scheme is a representative suit, 
The fact that the sanction of the Advocate-General 
has been obtained does not change the character of the 
suit and it is open to the Court to add other worship- 
pers as parties if it be shown that the plaintiffs are 
not prosecuting the suit to the advantage of the per- 
sons they profess to represent. 

The plaintiffs as two worshippers of 
Srinivasa Pernmal temple at Choolai, Madras, 
brought this suit under section 92, Civil 
Procedure Code, with the sanction of the 
Advocate» General, for the removal of trustees 
for framing a scheme and other reliefs. Three 
other worshippers took out this notice of 
motion to be made parties cn the ground that 
the plaintifis do not represent them and 
that the suit was instituted in collusion 


and at the instance of one of the defendant. . 


trustees and that, therefore, they should be 
on the record to conduct the suit in the 
interests of the temple. 


Mr. P. Venkataramana Rao, forthe Appli- 
cants. 

Mr. T. Hthiraja Mudaléar, for the Plain- 
tiffs. 

Messrs. Venkatasubba Rao and Radha- 
kitshnatya, for the 1st Defendant. 


Mr.. A. Suryanarayana, for 2nd Defendant. 

Mr. T. Hthiraja’ Mudaliar, for 2nd Plain. 
tiffs.—I take a preliminary objection that 
this application does not lie. The suit 
having been instituted with the sanction of 
the Advocate-General under section 92, Civil 
Procedure Code, the applicants cannot be 
made parties. There is no’ provision of law 
under which they come in. I refer to Order 
I, rule 8, clause (2), Civil Procedure Code, 
and no sych provision is made in section 92, 


Civil Procedure Cede. The decision 
ia Abdul Rehman v.  Cassum Hbrahim 
(1) is in point. There a fresh defend. 


(1) 18 Bom. L., R, 583; 11 Ind. Cas, 726, 
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ant was added after the institution of the 
suit and the sit against the added defend- 
anb was held not to be maintainable. 
Bakewell, J. Were there any reliefs’ pray- 
ed for against him?] Yes. This applica- 
tion is also premature. The proper time 
for tbe application to come in, is when 
the suit is decided and it is referred to 
Chambers for -a scheme. The Court can 
allow them to intervene if it thinks neces- 
sary todoso. Till then they have no voice 
in the suit. I rely on the following passage 
in Inve Hyde Park Place Oharity (2):—‘'I 
think ib is of the extremest importance 
thatin these charity cases that which I 
believe has been the uniform practice should 
be maintained, namely, that when in a matter 
of this kind the trustees apply to the Court 
by originating sammonses fora scheme and 
make the Attorney-General a party, that 
is the properly constituted proceeding and 
no applieation to be added as & party ought 
to be listened to before an order has been 
made for the scheme.” 

[Bakewell, J.—There the Attorney- 
General was a party. The Advocate. General 
is nob a party here.| He has given the sano- 
tion. [Bakewell, J.—That would not make 
him a party.) Even after the suit is refer- 
red to Chambers for a scheme leave to inter- 
vene is granted sparingly; 52 B. R. 187. 

Mr. P. Venkatramana Rao, for the Ap- 
plieants. A suit instituted under section 92, 
Oivil Procedure Code, by two worshippers 
ofa temple is a suit of a representative 
character. Before the enactment of the 
present Civil Procedure Code, suits of this 
nature could be brought by all the persons 
interested in the temple or by two or more 
under section 30 of the old Code correspond- 
ing to Order J, rule 8 of the present Code or 
under section 339 of the old Code correspond- 
ing to section 92 of the present'one. Monmothu 
Nath Das v. Harish Ohandra Das (8). 

,[Bakewell, J.— What do yon say to clause 2 
of section 92, Civil Procedure Code?] That 
does not alter the character of the suit. For 
the position that the, suit is representative [ 
refer to Budree Das Mukin v. Choont Lal 
Johwry (4). Also Best, J., in Subbayya v. 
Krishna (5). Ina Enis AAN suit it has 


(2) (1911) 1 Ch. 678 at p. 685; 80 L. J. Oh. 698. 
(3) 33 C. 905; 10 C. W. N. 867. 

(4) 33 C. 789; 10 O. W. N. 581. 

(5) 14 M. 186 at p. 209, 
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always been the practice to add parties if 
they say that the plaintiff does not represent 
them or for any sufficient reason. In (1910) 
Yearly Practice, Volume I, page 159, the rule 
is stated thus:— In a representative action 
brought by one or more persons purporting 
to represent a class, any member of that 
class who objects to such representation and 
for that or other reasons desires to intervene 
may apply by summons to be added as a 
co-defendant and may be so added without 


the plaintiff’s consent," The decision 
in Abdul Rehman v. Oassum Ebrahim 
(1) bas no application to this case. 


Besides, it has overlooked a decision of a 
Division Bench of that Court in Dhanjibhoy 
Raghoo v. Meherally Morariz (6). 

| Bakewell, J.— You ean read the affidavits | 

ORDHR.—The learned Vakil for the 
plaintiffs has argued that this application 
does not lie, and is premature, on the 
ground that the suit has been institated 
with the sanction of the Advocate- General 
and that the proper time for the applicant 
to intervene is when a scheme for the manage- 
ment of the charities is before the Court. 
I think that the suit is a representative suit 
brought by two of the worshippers on 
behalf of the whole body of worshippers of 
the temple, that the fact that sanction 


has been obtained for its institution does, 


not change the character of the suit in 
any way and that such an application as the 
present will lie ifit be shown that the plain- 
tiffs are not prosecuting the suit to the 
advantage of the persons they profess to re- 
present. 

The applicants have failed to show that the 
plaintiffs are not prosecuting the suit dona 
fide and in the interests of the applicants 
and other worshippers. All that appears 


from the affidavits is that the Ist defendant ; 


has his own party which the applicants 
represent. As regards the desire of the 
applicants to be present at the settlement of 
a scheme, the present application is 
premature and my order is without preju- 
dice to any application that parties may 
be advised to make when a scheme is before 
the Court. 

Application 1s' dismissed with costs of 
plaintiff and 2nd defendant (two sets). 


Application dismissed, 
(6) 9 Bom. L, R. 901. i 
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(s. c. 10 M. L. T. 520.) 
MADRAS HIGH COURT. 
‘Szconp Civiu Appears Nos. 330, 331 anp 
334 or 1906. 

February 26, 1909. 
Present;—Sir Ralph Benson, Judge, and 
Mr. Justice Sankaran Nair. 
KARIPPALA alias VARIPAYUR 
MANAKKAL NARAYANAN NAM. 
BU DRIPAD AND OTHERS — DEFENDANTS — 
APPELLANTS 
tersus 
MUCHAI MANAKAL SANKARAN 
NAMBUDR.PAD AND OTHEKS-—PLAINTIPES 
— RESPON DIS TS. 

Malabar law--Temple—Uraima of Karnavan of a tar- 
wad—Renouncement of Karnavanship—Renewal of 
lease— Bona fides. 

When the Karnavan of a tarwad is as such the Ura- 
lan of a Devasom, and he renounces his Karnavanship, 
he ceases to be the Uralan also. The Uraimaship is in. 
cident to the Karnavanship and unless the Uraimaship 
is expressly reserved in such cases it passes to the next 
Karnavan. 

A renewal of a lease of Devasom properties is not 


binding on the Devasom if it is not granted bona fide 
in the usual course of management. 


Second appeals against the decrees of the 
District Court of South Malabar in Appeal 
Suits Nos. 461, 462 and 465 of 1905 present. 
ed against the decrees of the Court of the 
District Munsif of Alatar, in Original Snuitg 
Nos. 62, 61, and 71 of 1904. 

Messrs. O. E. Sundara Iyer, and Kunjunnd 
Nazr for the Appellants. 

Messrs. J. L. Rozario and O. Y. Anantha- 
krishna Iyer, for the Respondents. 

JUDGMENT.—The father of the second 
plaintiff has renounced the Karnavanship 
of the family of which he was the head, 
and we are of opinion that when he 
ceased to be Karnavan of his family he 
ceased to be Uralan of the Devasom of 
which the Karnavan was always the 
trustee. The Uraimaship is incident to the 
Karnavanship and unless the Uraimaship ig 
expressly reserved in such cases it passes to 
the next Karnavan. 

The second plaintiff as the Karnavan of 
the family is, therefore, also a trustee of the 
Devasom. 

The renewals of the leases are not binding 
on the Devasom as they were not granted 
bona fide in the usual course of management, 

These second appeals are dismissed with 
costs. if . 


Appeals dismissed, 
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[s. c. (1911) 2 M. W. N. 587.] 
MADRAS HIGH COURT. 
Seconp Crvin APPEAL No. 733 or 1910. 
November 14, 1911. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Atyar. 
MALAPPURATH PARAMADHATHIL 
NARAYANA NAMBI AND OTHERS — 
DEFENDANTS — APPELLANTS 
versus 
CHANNAZHI KRISHNAN MOSSAD 


AND CTHERS— PLAINTIFF3— HESFONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, v. 1 
— Suit jor redemption of trust properties — Parties—Non. 
joinder of trustees —Bdd and fatal to the suit— Agree. 
ment between trustees vesting management in one-— 
Effect on the capacity of other trustees. 

One of three Uralas alone cannot institute a suit 
for redeeming a Kanom without making the other 
two parties to the suit. 

Although by agreement tho ordinary management 
of the trustis vested in one trustee, the agreement 
does not deprive the other trustees of their office 


of trustees. 
Ramanathan v. Marugappa, 27 M. 192, referred to. 


Second appeal against the decree of the 
Subordinate Judges Court of South 
Malabar at Oalicut, in Appeal Suit No. 
677 of 1909, presented against the decree 
of the Court of the District Munsif of 
Parapanangadi, in Original Suit No. 306 of 
1908. 

Mr. K. P. M. Menon, for the Appellant.— 
The arrangement among the Uralers does 
not affect their right as’ trustees and the 
other Ularers are necessary parties, Rama- 
nathan v. Murugappa (1). The suit is, there- 
fore, bad for non-joinder of parties and 
should be dismissed. 

Mr. M. Kunjunn? Nair, for the Respond- 
ents:— The objection was not taken in 
the lower Court and so should not be 
allowed to prevail. If necessary, we are pre- 
pared to make them parties now and the suit 
may be remanded with the necessary direc- 
tions to the lower Court. 


JUDGMERT.—The plaintiff, one of 
three Uralers of a temple, instituted the 
anit for redeeming a Kanom without making 
the other two Ularers parties. The defen- 
ant raised the objection of non-joinder of 
the other trustees, besides contesting the 
suit on the merits. The pleas relating to 
the merits of fhe case havg been decided 
in favpur of the plaintiff, but we are of 


(1) 27 M. 192. 
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` reaches the Court, 
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opinion that the quit was badly framed by 
the other Uralers not being made parties. 
Order XXXIV, rule 1, Code of Civil Pro- 
cedure, is quite clear on the point. It is 
contended that by a karar entered into 
between three trustees, the plaintiff was 
entitled to the sole executive management 
at the time of the plaint and that the 
karar expressly authorised the executive 
trustee for the time being to institute suits 
on behalf of the temple. The effect of 
such a karar has been fully explained in 
the jadg nent of this Coari in Ramanathan v. 
Murayappa (1). The karar does not deprive 
the other trustees of their office of trustee 
though the ordinary management is confided 
to one only. This being so the provision 
authorising one of several trustees alone to 
represent the temple in suits cannot be given 
effect to. The other trustees are certainly 
interested in the property sought to be re- 
deemed and are necessary parties. The 
plaintiffs now ask that they may be made 
parties. We accede to this request, The 
decrees of the lower Courts are set aside, and 
the suit remanded to the Court of first 
instance for trial de noro after making the 
other Uralers defendants in the suit. The 
plaintiff must make the necessary amendment 
of the plaint within two weeks after the order 
The plaintiff must pay 
all costs of defendants Nos. 2 and4 up to 
date. 


Nuit remanded. 


"(sgh S. L. R. 125.) 
SIND JUDICIAL COMMISSIONER'S 
.. COURT. . 
Crvin Sutr No. 108 or 1910, f 
July 17, 1911, 
Present:—Mr. Faweett, A. J. C. 
Haji MANSOOR-—PrzrariNTIFF 
versus 
MIN.SAHEBDIN AND ANOTHER 


—DirFENDANTS, 

Limitation Act (XV of 1877), Sch. II, Art. 158 — Apa 
plication to set aside award—Inmitation runs from 
date of submission of award and not from date of notice 
—Civil Procedure Code (Act V of 908), Sch. IT, para. 16 
— Interpretation of statutes — Plan meaning—Assump- 
tion as to fixity of law—Hardship. 

The period of limitation under Article 158 of the 
Limitation Act, 1908, for making an application to 


- 


Vol. ATU) 


MANSOOR V. MIN SAHEBDIN, 


seb aside an arbitration award is 10 days computated 
from the time when the award is: submitted to the 


Court,and not from the time when the notice of the’ 


submission of the award is served on a party. 

Bulli v. Gianchand, (1897; Sind S. C. R. 1, overruled. 

Gulam Khan v. Mahomed Hassan, 29 C. 167, fol- 
lowed. . 

The language of a codifying enactment . must 
-receive its natural meaning, without any assumption 
as to its having probably been the intention to leave 
unaltered the law as it existed before. 

Norendra Nath Sircar v. Kamal Basini Dasi, 23 C, 
$63, 23 I, A. 18, followed. 

The argument of hardship resulting from a plain 
. interpretation of a Statute is always a dangerous one 
to listen to. 1f, in all cages of ordinary occurrence, 
the law, in its. natural construction, is not incon- 
sistent or unreasonable or unjust, that construction 
is not to be departed from merely because it may 
operate with hardship or injustice in some particular 
case, 

Ram Narain Roy v. Bx:ij Nath Malla, 29 O. 36, 
Edalji Shaporji v. Talsidas Sunderdas, 2 B. H. O. R, 
' 270 ab p. 275, referred to. 


Mr. Tarachand, for the Plaintiff. 

Mr. Kalumal, for the Defendant. 

JUDGMENT.—The matters in difference 
in this suit were referred to the sole arbitra- 
tion of Haji Baharudin Haji Dilawarkhan, 
under clause 3 of Schedule II of the Civil 
Procedure Code, by an order of this Court 
on the 26th September 1910. 

The arbitrator submitted his award to the 
Court on the 4th October 1910, and notice 
thereof was issued to the parties on the 10th 
idem in accordance with clause 10 of the 
same Schedule II. Plainuff's Pleader 
admits receipt of this notice on the next day. 

On the 18th October 1910, the plaintiff 
fled objections to theaward on the ground of 
alleged misconduct of the arbitrator, and on 
the 26th October 1910 he put in some ad- 
ditional objections on the same, ground, The 
question, therefore, arises x hether this ap- 
plication to set aside the award under clause 
15 of Schedule II of the Civil Procedure 
Code is not time-barred under article 158 
of the Indian Limitation Act, 1908, which 
‘prescribes a period often days from the time 
“when the award is submitted to the Court." 

The plaintiff's Pleader contends, thatin spite 
of the clear words of column 3 of Article 
158, limitation begins te run only from the 
time of giving of notice (2. e, the lOth 
October 1910), and in .supporb of this cites 
the decision to thas effect of Whitworth, J., 
in Buli v. Gianchand #1). 

(hat decision proceeds 


(1) (1897) Sind S. C. R. 1. 


mainly on the 
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ground thatin the Limitation Act of 1871, 
the corresponding article (155), in preserib- 
ing the time when the period of limitation 
should begin to run, added the words "and 
novice of the submission has been given," 
etc, and though those words were omitted 
in Article 158 of the Limitation Act of 1877, 
(as also iv the present Act of 1908), this was 
explained by the new provision in the Civil 
Procedure Code of 1877, requiring the Court 
to givenotice of the filing of the award, so 
that “the change made in 1877, appears to 
have been merely a transfer of the provision 
as to notice from the Limitation Act to the 
Procedure Code.” 

With due deference, I think that sich a 
construction of the plain wordsin column 
3 of Article 158, is entirely inadmissible 
and erroneous. It virtually adds words to 
the Article, which not only are not there, but 
(as already pointed ont) have been deliberately 
omitted since 1877, And, had this omiasion 
been merely due to oversight, it would pre- 
sumably have been corrected in the Act of 
1903, since attention has been called 
to the point by reported cases like those at 
Ram Narain Roy v. Bazj Nath Malla (2) and 
Ghulam Khan v. Mahomed Hassan (3), Sm. 
Nobin Kally Dabee v. Ambicu Ohurn Baner- 
jee (4). Thus, in Article 169, regarding an 
application for the re-hearing of an appeal 
heard ex parte, the Limitation Act of 1908, 
adds words allowing limitation to run not 
only from "the date of the decree in appeal,” 
as before, but also "where notice of the ap- 
peal was not duly served, when the applicant 
has knowledge of the decree” (cf. also Article 
164). 

Again, such a construction is opposed to 
the ruling of the Privy Council that “the 
language of a codifying enactment must re- 
ceive its natural meaning, without any as- 
sumption as to its having probably been the 
intention to leave unaltered the law as it 
existed before,"  Norendro Nath Sircar v. 
Kamal Basini Dasi (5). It may be added 
that the Privy Council have also (although 
this exact point was not then before them) 
held that under Article 158, “the period of 
limitation for an application under the Code 
to geb aside an award is a periodeof 10 days 

(2) 29 C. 36. 3 : 

(3) 29 C, 167. 7 


(4) 5 C. W. N. 813. 
(6) 23 C. 563; 23 I. A. 18. 
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only from the time when the award is sub- 
mitted tothe Court exclusive of the time 
requisite for obtaining a copy of the award 
(Limitation Act section 12)," Ghulam Khan 
v. Mahomed Hassan (3). 

In this ease no question arises as to the 
exclusion of the time required for obtaining 
a copy of the award, as the plaintiff did not 
apply for such copy until the 18th October 
1910, z.e., after the period of limitation 
prescribed by Article 158 had expired. It 
is further argued that astriet cons(rnetion 
of Article 153 may lead to hardship and vir- 
tually deprive a litigant of the right which 
the law gives him of applying to set aride 
the award, e.g., if. he only receives notice 
after the period of 10 days from its submis- 
sion has expired. It may be that in such a 
case the maxim. lex non cogit ad impossibilia" 
might be applied, so as to avoid a strict con- 
struction of the Article: bat it is suffisient to 
Say that in the present case no such consider- 
ation arises, as, had the plaintiff acted with 
due diligence, he had sufficient time to en- 
able him to apply to set aside the award 
within the prescribed period of limitation. 
And, as stated in Maxwell on the Interpre- 
tation of Statutes, 3rd Edition, pages 286, 
287, “the argument of hardship is always a 
dangerous one to listen to," and "if, in all 
cases of ordinary occurrence, the law, in its 


natural construction, is not inconsistent, or - 


unreasonable, or unjust, that construction is 
not to be deparled from merely because it 
may operate with hardship, or injustice in 
some particular case." This rule applies 
with all the more cogency in this instance, 
seeing that the Legislature has deliberately 
omitted words formerly in the Article, which 
would obviate the possibility of such hard- 
ship. The Legislature has probably consi- 
dered a speedy and final termination of the 
dispute of sufficient importance to outweigh 
this consideration of hardship, for the rea- 
sous given in Hdaljz Shaporjó v. Talstdas 
Sunderdas (6) and Ramnarain Hoy v. Batj- 
nath Malla (2). 

It may be added that, if’ necessary, the 
possibility of any such hardship can probab- 
ly be obviated by a rule under sections 125, 
126 and 128 (2) (2), of the Civil Procedure 
Code delegating to the Registrar the power 
of issuing notices under clause 10 of Schedule 


II, «to the Code, on his own authority and 
: (6) 2 Bom, H, O. R, 270 at p, 276. 
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directing him ordinarily to issue such notices 
on the same day that the award is submitted 
to the Court, 

I accordingly hold on the first issue that 
the objections raised by the plaintiff to the 
award are time-barred, and his application to 
set it aside is refused. In accordance with 
the award, | pronounce judgment in favour 
of plaintiff for the recovery of Rs. 150 from 
the defendant (I omit the qualifying words 
in the award "within one month from the 
date hereof" under clause 12 (b) of Schedule 
II, as that date has already expired), subject 
to the payment therefrom to Government of 
the sum of Rs. 100 due as Court-fees under 
Order XXXIII, rele 10, and dismiss the 
guit as regards the plaintiffa claim to parti- 
iion. Hach party to bear his own costs. 

Copy of the decree to be forwarded to 
the Collector under Order XXXIII, rale 14. 


Obiections disallowed as time-barred. 





[s. c. (1911) 2 M. W. N. 538.] 
MADRAS HIGH COURT. 
Seconp Civit ÀeegAnL, No. 775 or 1910, 
November 15, 1911. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Jastice Sundara Aiyar. 
PERINOHERI KOVUMMAL PACK. 
RICHI—JDsrFENDANT— APPELLANT 
versus 


PERINCHERI KOVUMMAL KEEN. 


HACHA—Ptarstire — RESPONDENT. 

Muhammadan Law—Marumakkatayam | Law —Mar- 
riage gifts—Effect of death or divorce of the wife. 

Among the Marumakkatayam Moplahs of Mala- 
bar, gifts are often made to the husband of a girl 
given in marriage, asa contribution for the main- 
tenance of herself and her children and on her death 
or divorce such gift becomes void, . 

Under the Muhammadan Law, the members of 
the natural family are under mno obligation to 
maintain a girl after marriage even if she is divorc- 
ed. And the above rule of Marumakkatayam 
Law as to such gifts would not apply when the parties 
are governed by the Muhammadan Law. 


Second appeal against the deoree of the 
District Court of North Malabar, in Appeal 
Suit No. 32 of 1909, presented against that 
of the Court of the District Munsif of Bada- 
gara in Original Snit No 811 of 1903. 

Mr. V. Ryru Nambiar, "for the Appellant. 


JUDGMENT.—The plaintiff claims to 


recover one-half of the property which was 
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given to the defendant's husband under 
Exhibit I by the plaintiff's mother and the 
plaintiff. The ground on which the plain- 
tiff’s title is based is that prior to the 
death of the defendant’s husband, he divorced 
her and that according to the law. by 
which the parties are governed, the gift 
became void iu consequence of the divorce. 
The contention apparently is that the pro- 
perty then reverted to the donors, and as 
they held it as the heirs of the plaintiff's 
father, the plaintiff and the defendant, who 
is her sister, are entitled to it in equal 
shares. The document says that the pro- 
perty is given to the donee as síridhanam, 
though the word means woman’s property 
and the gift was to a man. It would 
appear that amongst the Marumakhatayam 
Moplas of Malabar, gifts ara often made 
to the husband of a girl given in marriage, 
apparently as a contribution towards the 
maintenance of the girl and her future 
children. It was held in Second Appeal 
No. 1746 of 1895, that such gift became 
void on the death or divorcee of the girl. 
Now according to Maramakatayam Law, 
the tarwad is bound to maintain the woman 
of the tarwad evan after the marriage, 
and, if property is given to a husband for 
the support of his wife, it stands to -reason 
that, when he divorees her he shonld give 
back the property of the donor. ‘The 
parties in this case are governed by the 
Muhammadan Law, nos by the Marumakhata- 
yam Law. A girl when married passes 
over to her husband's family under the 
Muhammadan Law. There is no obligation 
on the members of her natural family to 
maintain her after her marriage, even if 
she is divorced. There is n» reason, there- 
fore, for presuming that a rule of con- 
struction applicable to a stridhanam gift to 
, & husband where the parties are governed 
by the Marumakkatayam Law is applicable 
to such an instrument where the parties 
are governed by the Mahammadan Law. The 
plaintiff did not allege any usage amongst 
Moplas governed by the Muhammadan Law 
according to which the gift would become 
void on the defendant’s divorce. ‘There is 
nothing in Exhibit I itself reatricting the in- 
terest of the decree "in any manner, If the 
gift was really intended for the benefit 
of the defendant herself and not her 
husband, the plaintiff would still have uo title. 
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No doubt, ib appears that a stridhanum 
gift in favour of the plaintiff's husband was 
held to convey only a limited estate to him. 
Bat the document is not before us and we 
do not know what its terms were. The 
result is that we must hold that the plaintiff 
has not succeeded in proving her title. We 
reverse the decree of the Courts below 
and dismiss the suit. The parties will bear 
each her own costs throughout. 

Decree reversed, 





|| 
(a. c. 6 S. L. R, 140). 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
Cryit Suit No. 297 or 1908. 
August 7, 1911. 

Present: —Mr. Fawcett, A. J. C. 
MATHRADAS RAMCHAND —PLAINTIEF 
versus 
Tug SEORETARY or STATE ror INDIA 


IN COUNCIL— DEFENDANT 

Railways Act (IX of 1890), s. 100— Railway Ad- 
ministration — Power to reserve separate accommodation 
for particular classes of passengers — Power to remove 
passenger trespassing into a reserved compartment— 
Interpretation of statutes—Eapress powers granted to 
a Company—Eaclusion of other powers by implication 
— Master and servant—Servant acting outside the 
scope of his authority-—Liability of master—Secretary 
of State for India—Liability Jor illegal removal by 
Railway servant-—~Assault—Removal by threat oj 
force~-Forcible removal. 

A Railway Administration has power to reserve 
separate compartments for European and any 
person who is not a European is not ontitled to 
travel in such reserved compartments There is 
nothing inherently illegal in the provision of separate 
accommodation for Europeans and Indians. Section 
109 of the Railways Act implies a general power of 
reservation of a compartment for passengers of a 
particular class, community or race 

A mere verbal threat to use force if the person 
threatened persists in a particular course of conduct 
does not amount to an assault. 

Birbul Khatifa v. Emperor, 80 ©. 97 at p. 100, relied 
upon. e 
The removal of a person by a threat to use force 
is ‘a forcible removal.’ 

The Railway authorities have no power to remove 
a passenger from a compartment which is reserved 
for the use of another passenger or class of passen- 
gers, 

Where a statute confers powers upon a Company, 
which the Company ag owner of property could have 
exercised without statutory power, th8 powers ex- 
pressly given should Be treated as dofining and 
limiting the right conferred and as implying a 
prohibition of the more extensive rights which the 
Company might have by virtue of its ownership of 
property. 
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Pratab Daji v. Bombay, Baroda and Central India 
Railway, 1 B. 52 at p. 56, referred to. 

Great Northern Railway Company v. Horrison, 
(1854) 23 L. J. Exch. 308 at p. 310; 10 Ex. 876; 2 C, 
L. R. 1186; 2 W. R. 626; London Association of Ship. 
owners v. London and Indian Docks, (1893) 3 Ch. 242; 
2 R. 23; 67 L. T. 238; 7 Asp. M. C. 195, relied upon. 

Where the servants of a Government Railway 
Administration have no power to remove a passenger 
and in removing him have acted outside the scope 
of their authority, the passenger has no cause of 
action against the Seoretary of State for India who 
is not liable for such acts of his servants. 

Pulton v. The London and South Western Railway 
Co., (1866-67) 2 Q. B. 534; 8 B. and S. 616; 36 L. J. 
Q. B. 294; 17 L. T. 11; 16 W. R. 809, followed, 


For the previous stages of this litigation 
see 2 Ind Cag. 273; 3 S. L. R. 59 and ll 
Ind. Cas. 58; 5 S. L. R. 82. The suit was 
ab first dismissed by Pratt, A. J. O. as not 
maintainable against the Secretary of State. 
On’ appeal the order of dismissal was set 
aside and the cases remanded for trial on the 
merits. 

Mr. Isarsing Hazarasing, for the Plaintiff. 

R. B. Teck Ohand Oodhacdas, for the 
Defendant. 

JUDGMENT.—The plaintiff who is a 
Pleader at Hyderabad -sues the Secretary 
of State for India in Council for damages for 
his forcible removal by a Sergeant of Police, 
acting under the instructions of the Station- 
' Master at the Karachi Cantonment Station, 
from a compartment, reserved for Europeans 
only, on the train by which he was travelling 
as a second-class passenger to Hyderabad on 
the 25th May 1908. The plaintiff alleges 
that such reservation was wrongful, and 
that "by inflicting upon the plaintiff the 
indignity of forcible removal by reason of his 
nationality from one compartment to an- 
other, the North-Western Railway Adminis- 
tration have acted ulira vires and illegally and 
have caused annoyance and pain of mind to 
the plaintiff, for which he claims Re. 1,000 
damages." (Plaint, paragraph 7). 


The defendant in his written statement 
denies thé alleged forcible removal, alleging 
that the plaintiff moved voluntarily on being 
requested to do so and arrangements made 
for his luggage to be removed by a licensed 
cooly. It ia also denied that the action of the 
Railway Administration in providing separate 
accommodation for Europeans and Indians 
was illegal? or that the plaintiff was caused 
the annoyance or pain of mind alleged. 
The defendant further pleads that if there 
was any wrongful removal by the Railway 
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Police under the orders of the Assistant 
Station-Master, the defendant is not respon- 
sible for such acts of their servants. 

Certain allegations are made in the plaint 
as to the inferiority in fittings and comfort 
of the compartment reserved for Indians to 
the one reserved for Europeans; but 
at the time of framing the issues, plain- 
tiff's Pleader dropped any claim he might 
have for damages for the discomfort of 
travelling in an inferior carriage and stated 
that he confined his cause of action to the 
alleged assault by the Police Sergeant acting 
under the instructions of the Station. Master. 
The following 1ssues were accordingly settled. 

l. Is the assault proved? 

2. Was the board reserving the compart- 
ment affixed at the City Station or at the 
Cantonment Station ? 

3. Was the plaintiff not entitled to travel 
in the carriage which he entered at the City 
Station 7. e., had the Administration power 
to reserve the carriage for Europeans? 

4. Was the assault justifiable P 

5. Is the defendant liable for an assault 
committed by the Station-Master or the 
Sergeant of Police or both ? 

6. To what damages, if any, is the plain- 
tiff entitled? 

As tothe first issue, I do not think any 
actual assault by the Police Sergeant is prov- 
ed. Plaintiff's own account is that the 
Police Officer in question “asked me to 
vacate saying he was authorized to evict me 
by force. I asked him if he was pre- 
pared to use force. He said ‘yes.’ He 
then took up a small bag of mine, and I had 
no other go but to follow him to the compart- 
ment, which he said was reserved for Indians. 
He was close #to me when he said he 
was prepared to use force. He had also 
a small cane in his hand" (Exhibit No. 6, 
L 61.70), Assuming tbis to be what aotual- 
ly occurred, it does not amount to an assault 
as defined either in section 351 of the Indian 
Penal Code or in the ordinary English Com- 
mon-law. There was no actual attempt or 
preparation to use immediate force on the 
person of the plaintiff, nor any gesture show- 
ing an intention to use such immediate force; 
there was merely a verbal threat to use 
force, if the plaintiff pergisted in a particular 
course of conduct, And this is clearly laid 
down nob to amount to an assault" [Under- 
hill’s Law of Torts, 7th Edition, article 102 
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at pages 291-2; explanation to section 351, 
Indian Penal Uode; Birbal. Khatifa v. Hm- 
peror (1)]. 
. But, I think, it is really immaterial whe- 
ther the act of the Police Sergeant amounts 
to an assault or not. The word “assault” 
is not used in the plaint, where the cause of 
action is spoken of as & ‘forcible removal;" 
and I take it thabat the time of framing 
issues, the former word was intended merely 
as a synonym, without any idea of plaintiff's 
being tied down to prove an assault, inthe 
strict legal sense in which that word is used. 
On the pleadings, there is no doubt that 
plaintiff bases his claim to damages on the 
alleged tort committed by his being wrong- 
fully compelled to move from the one com- 
partment to the other, and defendant has 
joined issue on that basis. I accordingly 
think the words "compulsory removal” should 
be substituted for "assault" in issues Nos. 1 
and 4, and proceed to decide them as if such 
substitution had been made. 

Was the plaintiff, then, compelled by 
threat of force to move, from the compartment 
reserved for Europens into that reserved for 
Indians? This I find in the affirmative. 
The Police Sergeant, Mr. Lincoln, no doubt, 


denies having told the plaintiff that 
he was authorized and prepared to use 
force (Exhibit L. 1. 77). But itis diffi- 


cult to believe that the plaintiff, who 
had persisted in declining to vacate the 
compartment, although requested to do so 
by the Station-Masters at both the City and 
the Cantonment Stations-and who, as the 
former says, was evidently “bent on travell. 
ing in this Buropean compartment" (Hxhibit 
B. 1. 75), at once climed down on the mere 
appearance of the Police Sergeant and raised 
no objection when the latter requested him to 
move. The fact that the Police Sergeant 
had armed himself with a written order 
from the Station-Master to remove the 
plaintiff also renders it probable that he 
would express his readiness to use force, if 
necessary, and goes to contradict his asser- 
tion that, if the plaintiff had persisted in 
refusing, he -would not have remored him, 
but merely taken his name and address 
(Exhibit L.1. 58). The plaintiff is also 
corroborated by the two witnesses, Messrs. 
Naigamwalla and °Sukhramdas (Exhibits 


(1) 30 C. 97 at p. 100. 
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Nos. 6 aud 9),.as to the Sergeant telling him 
that, if he did not move, he would use force. 
In all the circumstances, I cannot accept Mr. 
Lineoln's account of what happened, which 
is, I think, tainted by a desire to exculpate 
himself and the Railway Co., and I hold it 
proved that he did threaten to use force, 
should the plaintiff persist in declining to 
move from the compartment. 

A good deal of evidence has been given on 
the point whether the Police Sergeant himself 
moved the plaintifi’s hand-bag from the 
one compartment to the other (as the plain- 
tiff alleges) or whether this was done by a 
station cooly (as the defendant asserts). 
The evidence on the point is directly con- 
flictory and itis somewhat difficult to decide 
which side is telling the truth. But it seems 
to me quite immaterial who removed the bag. 


. Even if the Police Sergeant did it, this would 


not constitute an "assault" on the plaintiff 
and the point is only relevant as a possible 
indication whether plaintiff’s removal was 
voluntary or compulsory. On the whole, 
I do not think it is proved that the Police 
Sergeant did in fact take the bag himself. The 
probablities are against it and it is noticeable 
that plaintiff’s witnesses Naigamwalla and 
Sukhramdas only say they think the Sergean 
took the bag (Exhibit Nos.:6, L. 24) (Exhibits . 
Nos. 8, 1, 42), while his witness, Mr. C. P. 
Mehta says he saw his luggage taken ont by 
coolies (Exhibits Nos. 14,1, 17). On the other 
hand, there is little doubt that. the plaintiff 
was anxious to get his luggage personally re- 
moved by sowe responsible officer, probably 
because he thought this would bea visible 
sign of forcible removal. Thus, the Station- 
Master at the Cantonment Station says the 
plaintiff told him he would not move into 
the other compartment, unless he (the 
removed his bag (Exhibits 
Nos. 6, 1. 17, and the witness Rustomji 
(Exhibits Nos. 15, 1. 18) says the plaintiff told 
him that he had refused to come ont until the 
Police Sergeant bad moved his bag. But it 
does not follow that the Police Sergeant 
accepted this invitation of the plaintiff to 
"tread on the tail of his coat." 


Issue No. 2.—This is not really necessary 
for the decision of the case, as, if the 1e- 
servation of the compartment for Europeans 
was illegal, the affixing of a board notifying 
such reservation would not make it any the 
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less illegal: and, similarly, if plaintiff was 
informed by an authorized officer -of the 
Railway Co., that the compartment was 
reserved for Europeans, the factof a board 
not being affixed would not alter the case, if 
his occupation of the compartment was 
wrongful. The point seems only relevant in 
so far as it may affect the question of dama- 
ges. But as evidence has been given on the 
subject, 1 record my finding that a board 
reserving the compartment for Huropean 
gentlemen was in fact affixed to it before the 
plaintiff entered it at the City Station. The 
orders issued by the Traffic Superintendent of 
the Railway at Iíahore regarding the reser- 
vation of these compartments (Exhibit O.) 
mention the "necessary carriage boards" and 
require the District Traffic Superintendent, 
Karachi, to “see the boards are returned on 
corresponding trains," t.e, in this case the 
“7.up” between Karachi aud Lahore, by 
which the plaintiff travelled. The District 
Traffic Superintendent, Karachi, in turn 
directed the Station-Masters, Karachi City, 
to see to this (Exhibit D.). Accordingly 
there is & presumption that the boards were 
affixed tothe respective Huropean and Indian 
compartments when the train was made up 
- at the City Station; and the evidence does 
_ not rebut this presumption. The guard, 
William Lawrence, and the Assistant Station 
Master, Robert Samuel, who asked the plain- 
tiff to move into the other compartment at 
the City Station, swear that there was a pro- 
per board on each of the two compartments. 
On the other band, the evidence of the two 
witnesses for the plaintiff who were at the 
City Station with him is very indecisive. 
. Vishindas says “I think no board was put on 
the compartment at the City Station" (Hx. 
hibits Nos, 8, 1, 68). Sukhramdas says there 
“was a board on the Indian compartment, and 
he does not remember if there was a board on 
the Buropean compartment (Exhibits Nos. 91, 
108, 113)? in view of this, his subsequent 
statement that at first there was no board 
aud he thinks the Assistant Station- Master 
. told his clerk to get one put on (čb 1. 1. 120— 
. 125) obviously cannot berelied on. Admitted- 

ly, there was a board on the compartment, 
when the train was at the Karachi Canton- 
ment Statión, and Lentirely disbelieve the 
plaintiff's statement that, as soon as the train 
stopped at that Station, somebody came and 
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pub on the board there (Exhibits Nos. 7, 1.36). 
There is no other evidence in support of this 
assertion, and plaintiff admits that he drew 
no one’s attention to it, although according to 
his account the two witnesses Vishindas and 
Sukhramdas were with him then in the com- 
partment (zb, 1. 1. 40, 111). 

Issues Nos. 8 and 4 can be dealt with toges 
ther. In defendant's written statement, para- 
graph 6, thereis a clear denial that the action 


-of the Railway Administration in providing 


separate accommodation for Buropeans and 
Indians was illegal; but there is no express 
pleading that the forcible or compulsory 
removal of the plaintiff was legal, and in fact 
Mr. Tekchand’s main contention for the 
Secretary of State is that, it was illegal aud 
that the defendant is, therefore, not liable in 
respect of it under the ordinary law of master 
and servant. Of course, if this is so, it is 
unnecessary to decide the 3rd issue, as the 
cause of action is the “forcible removal” and 
not the "provision of separate accommoda- 
tion.” 

1 think, then, it will be best to determine 
first whether plaintiffs compulsory removal 
was in fact illegal, even if he was in wrougful 
occupation of the European compartment. In 
support of this, Mr. Tekchand points. out 
that the Indian Railways Act, 1890, confers 
express powers of removal in certain cases, e. g., 
sections 110 (2), 117 (1), 118 (2), 119, 120 
and 122 (2), butgives no such power of removal 
inthecasesdealt withinsection 109 (1), which 
includes that of a passenger, who has "entered 
a compartment which is reserved by a Railway 
Administration for the use of another passeng- 
er," refusing to leave it when required to do 
so by any Railway servant. This certainly 
does give rise toalegitimateinferencethat the 
Legislature intended to restrict the inter- 
ference ofa railway servant in such a case 
to prosecution of the offender under that 
section and- to debar him from removing 
him shoal he persist in his refusal to 
leave. Buk this is not necessarily con- 
elusive, because, where a statute confers 
powers upon a Company, which the Company 
as owner of property could have exercised 
without statutory power, the powers ex. 
pressly given may either be treated (1) as 
superfluous, or (2) as purposely inserted 
in order to define, tha is limit, the right 
conferred, and as implying a prohibition of ^ 
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the exercise of the more extensive rights 
which the Company might have by virtue 
of its ownership of property: see Maxwell’s 
Iuterpretation of Statutes, 3rd Edition, page 
439, For instance, in this case, if the plain- 
tiff was amere trespasser in the European 
compartment and bad no right to bein itb, 
was the Railway administration debarred 
from removing him in exercise 
which the law accords to every proprietor to 
remove a trespasser, using only such force 
as may be..necessary for the purpose?" I 
take the words in inverted commas from 
the judgment of Sargent, J., in the case of 
Pratab Daji v. Bombay Baroda and Oecentral 
India Railway (2), where this very point 
(though in a different form) arose but was not 
. decided. It was there said, however, that 
the argument against the Company being 
able to treat -the plaintiff in that case as a 
‘trespasser’ derives some support from the 
remarks of Coleridge, J., at the aonclusion 
of the judgment in Great Northern Railway 
Company v. Harrisen (3); and in London 
Association of Shipowners v. London and Indian 
Docks (4), it was held that the latter of 
the two alternative modes of construction 
mentioned above (7.2, the restrictive one) 
ig the true mode of regarding statutory 
powers: conferred on bodies. created for 
public purpose, and authorized to acquire 
land for such purposes. A Railway Company 
is such a body and the fact of the rights of 
the Company which made this railway having 
.been acquired by the Secratary of State in 
Council under the Indian Guaranteed  Rail- 
ways Act, 1879, (see Gazetteer of the 
Province of Sind, Volume A, page 345), of 
course, makes no difference. I think, then, 
that Mr. Tekoband's argument as to removal 
being illegal in a case falling ander section 
1C9 is sound. In this view of thelaw, I 
must decide the 4th issue (as amended by 
me) in the negative. 

Otherwise l should have beet ‘strongly 
inclined to hold that plaintiff's “compul.ory 
removal, assuming bim to have been a 
trespasser in this Huropean compartment, 
was justifiable and legel. The ordinary rule 
under English Law is that "a trespasser, or 


(2) ] B. 52 at p. 66. 

2, (1854) 28 L. J. Exdh. 808 at y. 310; 10 Ex. 376; 
20. L. R. 1136; 2 W. R 626. 

(4) 1893) 3 Ch. 242; 2 R. 23, 67 L. T. 238; 7 Asp. 
M. C, 195. 
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a licensee whose licensa has been revoked, 
may be removed from the premises of a Rail- 
way Company, andif he resists, reasonable 
foroo may be used to expel him" (see Harl 
of Halsbury’s Laws of England, Volume IV, 
article 106, at page 63. citing Wood v. 
Tidbitter (5) and Butler v. Manchester, 
Sheffield and Lincolnshire Railway Oo. (6). 
As alceady pointed out, the Bombay High 
Court in Pratab Dajts case (2) applied the 
same rule to the case of the forcible removal 


‘of a passenger travelling without a ticket. 


The objections to a forcible entry bya rightful 
owner, which arise under the Statute of 5, 
Richard IJ (referred to in Pollock’s Law of 
Torts, 7th Edition, pages 376-8) do not apply 
to India [cf. Bandu v. Nuba (7), and Mayne's 
Criminal Law of India, 2nd Hdition, pages 
E28 532], unless, at any rate, the force is used 
by a member of anunlawfulassembly as defined 
in section Idi of the Indian Penal Code. 
The case of Bayley v. Manchester, Sheffield 
and Lincolnshire Railway Co., (8), ion which 
plaintiffs Pleader strongly relies, also pro- 
supposes the power of removing a passenger 
from a train under a general authority to re- 
move trespassers (see per Willes, J., at page 
419), 

As regards the 3rd issue, I cannot see any- 
thing inherently illegal in the provision by a 
Railway Administration of separate ac- 
commudation for Europeans and Indians, 
as was done in: this case. Sucha disting- 
tion may be invidious and undesirable, but 
that does not make it illegal. So long as 
sufficient accommodation is provided for 
both classes, and apart from any specific 
provision to the contrary in the Railways 
Act, 1890, a railway administration, as the 
owner of the rolling stock and Manager of the 
carrying business on the line necessarily has 
power to set apart particular compartments 
for the exclusive use of each class if it thinks 
fit to do so. Then, is there anything in the 
Railways Act to the contrary? Section 109 
seems clearly to imply a general power of re- 
servation of a compartment forthe use of parti- 
cular passengers by a Railway Administra- 
Mr. Isarsing for the plaintiff argued 


(5) (1845) 13 M, N. W. 838; 14 L. J. Ex, 161; 9 Jur. 
187 

(6) (1888) 21 Q. B. D. 207 at p. 211; «57 L. J. Q. 
B. 564; 60 L. T. 89; 36 W. R. 726; 62 J. P. 611. 

(7) 16 B. 288 ab p. 241. 

(8) (1871-72) L. R. 7 C. P. 418. 
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that it only contemplates the case of a reserva- 


tion fora passenger who has already entered . 


ento a contract with the Railwuy Administration 
to have the compartment reserved for his use. 
But I do not think there is any good ground 
for reading such a restriction into the sec- 
tion, Why should it not also cover the 
case of an Administration reserving & com- 
partment for the use of a particular claas of 
passengers, who have not been actually 
booked, but who, it may be anticipated, will 
join the train during its journey, e.g., work- 
men, volunteers, school children, pilgrims or 
passengers proseeding to a particular place? 
“And a reservation for particular communities 
or races seems prima facieto be on _ exactly 
the same footing. 

Mr. Isarsing, however, distinguishes the 
last case as offending against section 42 
(2) of the Ast, £e, he says it amounts to 
an ‘undue preference” or partiality in favour 
of European passeogers. If, however, they 
are given exactly equal and similar ac- 
commodation, I do not see how this can be 
the case. And any how this is an objection 
which I am precluded from taking cogni- 
zance of by section 41 of the Act. So far 
as this particular suit is concerned, I must 
consider the legality of the act complained 
.of under the ordinary law, apart from 
any objection to such legality that may be 
taken under avy provision of Chapter V of 
the Railways Act, which includes section 42: 
for, otherwise, the suit becomes one institut- 
ed for something done in violation or con- 
travention of such provision, within the 
meaning of sestion 41. Itis, therefore, not 
open to me to consider whether in this 
particular case the Indian compartment was 
inferior in comforts, etc., to the European 
compartment, and if so, whether there was 
an undue preference’ in favour of the 
. European passengers within the meaning of 
„section 4% (2), so as to make the 
reservation of the one compartment for 
Europeans legal. Any cause of action 
which plaintiff might have had in respect of 
this objection was also dropped at.the time of 
framing issues and he is not, therefore, 
entitled to rely on this plea in support of 
his eontention that’ the reservation of the 
compartment was illegal. 


"It may be added 'that!there -is nothing in 
section 47 of the Act which requires that 


the power of reservation should be exercised. 
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by or in accordance with rules under that 
section, though, no doubt, the power of re- 
servation ean be controlled and restricted 
by rules under that section. At present 
however, the general rules regarding the 
carriage of passengers contain nothing on 
the subject (see General Statutory Rules 
and Orders, Volume III, pages 1448-1462). 
Section 64, which requires reservation of 
compartments for females, also clearly 
dees not prohibit such reservation for other 
classes. 

I, therefore, find on the rd issue that 
the Railway Administration had power to 
reserve the compartment for Europeans 
and the plaintiff was not entitled to travel 
jn if. 

As regards the 56h issue, Mr. Tekchand 
contends, on the authority of Poulton v. The 
London and South Western Railway Co. (9) 
that, as the Railway Administration had 
no power to remove the plaintiff on the as- 
sumption that he was in wrongful occupation 
of a seat in the Kuropean compartment, 
there could be no authority implied from 
them to the Station- Master or Police Sergeant 
to remove him and defendant is, therefore, 
not liable for this act of theirs. That case 
is cited in all the leading text books on Torta, 
and the proposition in question appears to be 
still good law. I can see nothing to differ- 
enliate the presenti case, in view of my finding 
on the 4th issue. There is certainly no evi- 
dence which otherwise tends to establish 


apy such implied authority. The in- 
structions issned in regard to the re- 
servation in question (Exhibits C and 
D) contain .no directions as to the 


eourse which should be taken in the event of 
Indian gentlemen entering the European com» 
partment or vice versa and there is nothing to 
show that any action in such cases beyond 
prosecution under section 109 of the Railways 
Act wasintended. In the cases cited by Mr. 
Isarsing, such as Bayley v. Manchester, 
Shield and  Léncolnshire Railway Oo. 
(10),i6 was held that there was evidence 
from which an impked authority to remove 
passengers travelling in wrong compartments 
might be found; and were it not for the view 
[Í take as to the effect of section 103 of the 


Railways Act, I shontd unhesitatingly follow 
(9) (1868-67) 2 Q. B. 584; 8 B. and S. 616; 36 L. J. 

Q. B. 294; 17 L. T. 11; 16 W. R. 309. 

,, Q0) (2872) 1 R. 8 C. P. 148; 42 L, J. ©. P, 78; 28 
(75.8 
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those casesin the present instance. For, 
apart from that view, and the law as laid 
down in Poulton’s case (4) cited above, I think 
that the act of the Station-Master and Police 
Sergeant in removing the plaintiff was 
unquestionably done within the scope of their 
employment as servants of the defendant. 
But the fact that the Indian Legislature puts 
a prohibition on remoyel in sucha case 
as the present differentiates it from the 
analogous English cases relating to the for- 
cible removal of passengers and puts it on a 
par with Poulton’s case (4) regarding a Railway 
Co.'8 power to arrest, | Even, however, if my 
view as to the effect of section I09 is errone- 
ous, my fiuding that, otherwise, the removal of 
the plaintiff as, a trespasser was justifiable 
leads to the same result that plaintiff is. not 
entitled to recover any damages from the 
` defendant. 

It was argued. by Mr. Isarsing that the 
preliminary issue decided in the Appellate 
Court's judgment of 27th April 1911, remand- 
ing the ease for trial under Order XLI, rule 
23, precluded this Court from any further 
consideration ofthe 5th issue. It is trae 
that in his order of 2nd- October 1908, Mr. 
Pratt directs the case to be put down for 
hearing of the 5th issue,” but it is quite clear 
from both his judgment of the 15th February 
1909 and that of the‘Appellate Court that the 
only point discussed and decided on that 
issue was the general liability of the Secere- 
tary of State in Council in a suit for damages 
for the Tort ‘of his servant, having regard to 
the terms of 21 and 22 "Viet, 0.1060, 
sections 42 and 65, and the question of the 
defendant’s liability in this particular case 
under the ordinary law of master and servant 
was left entirely untouched. The latter point 
clearly arises on the issue and pleadings 
and I accordingly hold that there is no 
bar to my deciding it. In any case, it is 
involved in the general issue No. 6. 

For the above reasons, lam of opinion 
that the plaintiffis not entitled to recover 
any damages from the defendant and dismiss 
his. suit with costs, inclyding those reserved 
as costs inthe cause" by the Appellate 
Court’s decree. 

In order to make this judgment complete, 
I think it right to give a finding on the 6th 
issue on the assumption that my view of the 
law is wrong, and that (a) the removal of the 
plaintiff by the Station-Master and Police 
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Sergeant was wrongful, and (b) the defen- 
dant is liable for their acts in so : removing 
him. No special damage as the result of 
this wrongful act is alleged or proved by the 
plaintiff. Nor do I think that the annoyance 
and painof mind,on which the plaintiff 
bases his claim for damages, was such as to 
entitle him to substantial damages. Any 
indignity he suffered was mainly of his own 
seeking, and there is nothing in the evidence 
which points to the Railway servants and the 
Police Sergeant having acted towards him in 
a discourteous or impolite manner. Nor dol 
think that a Pleader like the*plaintiff would 
really suffer much pain of mind in an 
encounter: of this kind; and, so far as his 
reputation is concerned, it has probably been 
enhanced inthe opinion of his. friends by 
his conduct, which succeeded in getting the 
orders for the reservation of such Huropean 
and Indian compartments withdrawn. There 
was no doubt, some unpleasantness caused to 
the plaintiffin his being publicly compelled 
to move from the one compartment to the 
other, but, having regard to all the coir- 
cumstances, I think damages tothe extent 
of Rs. 50 would amply compensate himself 
for this. Had I, therefore, found in his favour 
on the 5th issue, I should have awarded him 
Rs. 50, and proportionate costs. Ido not 
think itis a proper case for full costs as the 
plaintiff has undoubtedly exaggerated his 
claim and made allegations (e. g., as to the 
removal of his hand bag by the Police Sergeant 
and the overcrowding of the Indian compart- 
ment) which are not substantiated by the evi» 
dence, 


N 


Suit dismissed. 


(s. o. 16 C. W. N. 44.) 
CALCUTTA HIGH COURTS 
Civi Rone No. 4784 or 1911. 
September 5, 1911. 
Present; —Mr. Justice Woodroffe and 
Mr. Justice Teunon. 
ABDUL KARIM ABU AHMED KHAN 
GHAZNAVI AND ANO?HER —DEFENDANTS— 
PETITIONERS * 
versus f 
ABDUS SOBHAN CHOUDHRY anp ' 


OTHERS — PiAiwTIEFS— OPPNSITE Party. 
Civil Procedure Code (Act of V 1908), s, 092 — Power of 
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Government to authorise Sub-Judge to try suit pending 
before District Judge. 

A notification directed by a Local Government to a 
particular Sub-Judge empowering him to try a particu- 
lar suit pending in the Court of a District Judge is 
nota notification contemplated by section 92 of the 
Civil Procedure Code, 1908. 


Rule against the order of the Sub-Judge 
of Mymensingh, dated the August 15th, 1911. 

FACTS.—4A suit under section 92 of the 
Civil Procedure Code was instituted in the 
District Judge's Court at Mymensing. The 
Local Government by a notification empower- 
ed Babu Behari Lal Chatterjee, Subordinate 
Judge of Mymensing to try that suit. The 
District Judge then transferred the suit to 
the said Sub-Jadge. The defendants con- 
tended that the notification was illegal, that 
the Government had no power to authorise 
a Court to try a part-heard case not to em- 
power a Court to try a particular suit. The 
Sub-Judge overruled the objections. 

The defendants then obtained this Rule. 

Dr. Rash Behary Ghose (with him Babu 
Akhil Bandhu Guha), for the Petitioners. 

Mr. B. Ohakravertié (with him Babu Umesh 
Ohandra Ghosh and Nares Ohandra Sen Gupta), 
for the Opposite Party. 

JUDGMENT. 


Wooprorrs, J.—This Rule must, I think, 
be made absolute, because the notification of 
the 12th July 1911 was not sach a notifica- 
tion aa was contemplated by section 92 of 
the Code of Civil Procedure. It was a notifi- 
cation directed toa particular Judge and 
purported todeal with & particular litiga- 
tion, and that litigation was, atthe date 
of the notification, already pending in the 
Court of the District Judge. It follows 
that the Subordinate Judge of Mymensingh 
was not competent to try or dispose of the 
suit and the District Judge had no power 
to transfer the suit toa Court which was 
not then competent to dispose ofit. In, 
however, making this Rule absolute I desire 
to makeit clear, in order to avoid any pos- 
sible objection in future, that the District 
Judge has, notwithstanding anything that 
has hitherto been done, power to try this 
suit. The result of our holding that the 
Subordinate Judge was not competent to try 
the suit is that the District Judge effected 
. nothing by his order of transfer and, therefore, 
the suit remained where it was originally 
instituted. The District Judge, therefore, 
has jurisdiction to try the suit; and we 
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think; baving regard to the circumstances of 
the case and also to the waste of time that 
has been involved by reason of the infructuous 
proceedings in the Court of the Subordinate 
Judge, that this case should be heard as soon 
as possible; thatis to say,as soonas the 
Judge can conveniently hear ib. 

We may also say, having regard to the 
statements made to us, that if there is 
pressure of work in the Judges Court, an 
application may properly be made by him 
for assistance iu carrying on his work as 
District and Sessions Judge. 

In the circumstances of the case, the 
is made absolute without costs. 

Let the record and this order be senb 
down ab once, 


Rule 


Rule made absolute. 





(s. c. 5 S, L. R, 155) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civiu RErggENOS No. 27 or 1911. 
; August 16, 1911. 
Present: —Mr. Pratt, J. O., and 
Mr. Crouch, A. J. C. 
DOULATRAM VALABDAS —PraAINTIFF 
. versus 
HALO KANY A AND ANOTHER— 


OrrosrTE Party. 

Provincial Small Cause Courts Act (IX of 1887), s. 
16— Civil Procedure Code (Act V of 1908), s. 15, O. 
XXXVII—Jurisdiction of Karachi Small Cause Court 
—Suit under O. XXXVII not -ewceeding Rs. 1,000— 
Eaclusive jurisdiction of Small Cause Court—No juris- 
diction conferred on Sind Judicial Commissioner's 
Court by O. XXXVII-—Interpretation of Statutes— 
Meaning clear—Intention of Legislature. 

All suits on ndYotiable instruments in which the 
plaintiff desires to proceed summarily must be filed in 
Courts Having appropriate local and pecuniary jaris- 
diction, 

The Karachi Small Cause Court has exclusive 
jurisdiction to try all suits on negotiable instruments 
when the subject-matter of the suit does not exceed 
Rs. 1,000, Evenif sucha suitis brought under 
the provisions of Order XXXVII of the Civil Pro- 
cedure Code, the Small Cause Court has exclusive 
jurisdiction. Section 16 of, the Provincial Small 
Cause Courts Act Darg the jurisdiction of the Sind 
Judicial Commissioner's Court to entertain such a 
suit. 

Ramsing v. Kirkbride, Sel. D. Sind.Sadar Court Vol. 
1, page 83, followed. $ 

Duf v. Fisher, S.B. L. R. Ap, 10; Hameedoota 
v. Mohamed Asgiur Hossain, 6 O. 499; 7 C.L. R. 471, 
distinguished. 

Order XXXVII refers only to the mode of trial 
ib does nob confor un the Couris specified therein 
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jurisdiction to try suits whioh they nre not otherwise 
competent to try. 

When the meaning of an Actis clear and free 
from ambiguity, it is idle to speculate as to the 
intention of the Legislature. 


Reference made by Fawcett, A. J. C., under 
Order XLVI, Civil Procedure Code. 

ORDER OF REFERENCE. 

FawcgrrT, A. J. C.— Plaintiff sues upon 
a promissory-nole for Rs. 65 passed by the 
defendants at Karachion the 8th January 
1911, and claims Rs. 77 (including interest 
to date of suit) and his costs of the anit and 
interest from date of suit to payment. 

Such a snit is sognizable by the Small 
Cause Court at Karachi, which, under 
Government Notification No. 5237, dated 
27th July 1894, Bombay Local Rules and 
Orders, Volume T, page 493, has jurisdiction 
upto Rs, 1,000 (Act IX of 1887, section 15). 
I have, therefore, raised an issue whether 
the suit is cognizable by this Court in view 
of the terms of section 16 of the Provincial 
Small Cause Courts Act, 1387, which enacts 
that,— 

"Save as expressly provided by this 
Act or by any other enactment for 
the time being in force, a suit 
cognizable by a Court of Small 
Causes shall not be tried by any 
other Court having jurisdiction 
within the local limits of the 
jurisdiction of the Court of Small 
Causes by which the suit is triable.” 

Mr. Ferro, who argued the point for the 
plaintiff with great clearness and conciseness, 
relies mainly on the words “all suits upon 
bills of exchange, hwund?s or promissory-notes 
may,in ease the plaintiff desires to proceed 
hereunder, be instituted,"  &o., which appear 
in rule 2 (1) of Order XXXVII of the Civil 
Procedure Code. The question, then, is 
whether the use of the word "all" amounts 
io an express provision that the Court of the 
Judicial Commissioner of Sind may take 
cognizance of such suiis even though they 


may be cognizable by the Small Cause 
Court at Karachi. 
The following considerations seem to 


me conclusive sgainst this view:— 

(a) Section 15 of the Code provides that 
"every guit shall be instituted in the Court 
of the lowest grade coripetent to try it." 
There is no exception in favour of suits falling 
under Order XXXVII. (The Small Canse 
Court is, of course, of a lower grade than the 
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. the bar against 


Pci 


Jadicial Commissioner’s Court, both because 
it is subordinate to the latter (séction 3 of the 
Code) and has a less extensive jurisdiction: 
Mohanlal v. Viru Punja (1). 

(b) Similarly, section 20 makes no excep- 
tion in favour of such suits. The words 
“subject to the limitations aforesaid” refer to 
"the pecuniary or other limitations prescrib- 
ed by any law’’ mentioned in section 16, 
and these limitations would include section 
15 of the Code and section 16 of Act IX 
of 1887. 

(c) Section 4 of iis Code enacts, that 
"in the absence of any specific provision to the 
contrary, nothing in this Code shall be 
deemed to limit or otherwise affect any 
special or local law now in force or any special 
Jurisdiction .............., eonferred  ............ 
by or under any other law for the time 
being in fores," The mere use of the word 
“all” in Order .XXXVII, rule 2, cannot 
reasonably be construed as “a specific pro- 
vision to the contrary? according to the 
specific provisions of section 16 of Act 


IX of 1887. 


(d) The last consideration applies with 
still greater force, now that the provisions 
in the Code regarding summary procedure 
in certain suits such as the one in question are 
placed in the First Schedule as “rules” which 
can be altered under Part X of the Code. Sec- 
tion 128 (1) provides that any new rules "shall 
be not inconsistent with the provisions in the 
body of this Code;" and, though this does not 
affect Order XXXVII, which under section 
121 has effect “as if enactedin the body of this 
Code,” yet the natural presumption is that 
the rules in Schedule | were not considered to 
contain anything inconsistent with the general 
provisions in the body of the Code. Order 
XXXVII, it may be noted, merely contains 
rules falling under clause (f) of section 123 
(2), which impliedly brings such rules under. 
inconsistency euactéd in 
section 128 (1). 

(e) Order XXXVII, rule 7, which enacts 
that "save as provided by this Order, the pro- 
cedure in suits hereunder shall be the same as 
the procedure in suits instituted in the ordi- 
nary mauner,"clearly points to the Order being 
intended merely to regulate the procedure in 
suits otherwise within the jurisdictione of the i 
Court, and not to extend that jurisdiction or 
rather to remove any bar to its jarisdiction 

(1) 12 B. 160. 
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such as that contained in, Act IX of 1887, 
section 16. 


(f) The Legislative history of Order 
XXXVII is also opposed to any such intention 
as the last. It clearly shows, for instance, 
that the use of the word “all” in Order 
XXXVII, rule 2(1), is of a purely accidental 
nature, so to speak, and cannot have been 
intended to have the special significance 
now sought to be attached to it. The Order 
is derived, through Chapter XXXIX of the 
Codes of 1877 and 1882, from the Act V of 
1866, which ig turn is based on the Huglish 
Summary Procedure on Bills of Exchauge 
Act, 1855, (18 to 19 Vict. c. 67), seotion 1 
of the last named Act says "from and after 
the 24th of October 1855 all actions upon 
Bills of Exchange or promissory-noses.....,,., 
may be by writ of summons," die, Section 2 
of Act V of 1866 adopts the same language 
with slight changes to adapt it to the ogir- 
cumstances in India, viz., “from and ‘after 
the first day of May 1866, all suits upon 
Bills of Exchange, hundis or Promissory- 
Notes... ......... may," etc. And the words 
‘all suits upon Bills of Exchange, Aundis 
or Promissory-Notes” have aceordingly re. 
appeared inthe Codes of 1877, 1882 and 
1908, just as the words “all actions” survive 
in the corresponding Order III, rule 6, of 
the Rules of the Supreme Court in England, 
In the circumstances, there does not appear 
to be any sufficient ground for attaching a 
hidden significance to the word “all.” The ex. 
pression is merely equivalent to "an action” 
or ‘a suit,” and does not affect the question 
of jurisdiction, 


(g) It is also to be noted that when Act 
V of 1865 was enacted, Act XI of 1865 Was 
in force and had only been passed under 
& year previously. Section 12 of this Act 
contains a provision in even more sweeping 
: terms han section 16 of Act IX of 1887 
viz, “Whenever a Court of Small Causes 
is constituted under this Act, no suit cogniz» 
able by such Court shall be heard or de- 
termined in any other Court having jarisdic- 
tion within the locallimits of the i urisdiotion 
of such Court of Small Causes.” If, there. 
fore, the Legislature had intended to 
over-ridg this provision as regards suits 
pon negotiable instruments, they would 
surely have done so in some clear and 
specific language, and not by the mero in. 
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troduction ofthe word "all" in section 2 of 
Act V of 1866. 

In my opinion, therefore, rule 2 of 
Order XXXVII cannot be construed as 
enacting an exception to section 15 of the 
Code and section 16 of Act IX of 1887. 
And, even if it can be so construed, it only 
does so impliedly and not eapressly, as must 
be done in order to bar the operation of the 
latter enactment. 

Two extraneous arguments by which it 
was sought to support the suggested con- 
struction ‘of the words “all suits” in Order 
XXXVII, rule 2, may be briefly noticed. 
First, ib was said that the Legislature in the 
Code of 1877, as in that of 1882, authorizad 
this summary procedure in suits on negoti- 
able instruments in the Court of the 
Judge of Karachi,” probably in view of the 
commercial activity and importance of 
Karachi, and that it can scarcely have intend- 
ed to exclude all suits in which the claim 
amounted to Rs. 1,000 or under. Against 
this, however, there is the fact that saec- 
tion 12 of Act XI of 1865 was on the 
Statute book prior to the conferment of this 
power on the Court of the Judge of Karachi, 
and from the (Government Notifieation of 
23rd Juve 1866, Bombay Lo»oal Rules and 
Orders, Vol. L, page 499, fixing the terri- 
torial limits of its jurisdiction, it appears that 
a Court of Small Causes at Karachi with 
exclusive jurisdiction in suits of this kind 
up to Rs. 500 at any rate (sections 3 and 12 
of Act XI of 1865) was also in existence 
prior to the conferment of such power. The 
rule enacted in section 15 of the Civil Pro. 
cedure Code has also been in force since the 
Code of 1859, see paragraph 1 of section 6 
of that Code. In these circumstances, the 
general presumption against ousting an 
established jurisdiction (cf. Maxwell on the 
Interpretation of Statutes, 3rd Edition, page 
178) obviously has no application. 1t may 
also be pointed out that the Legislature 
left it open to the Local Government to 
confer similar powers on the Small Cause 
Court at Karachi e[section 538 (e) of the 
Codes of 1877 and 1882], should that be 
considered desirable: and, so far as I am 
aware, it is still possible to confer such 
powers on that Court* by an amendment of 
rule L of Order XXXVII under section 125 
of the Code. The words "have been already 
applied" in clause (d). of that rule were 


Vol, XIII] 
DOULATRAM V, HALO KANYA. 


clearly necessary in order to limit the rule 
to the particular Courts in which the order 
bad effect at the time of its enactment, 
and do not presumably affect the power of 
altering the rule I conferred by sections 122 
and 125, 

Then, reliance was placed on the es- 
tablished practice existing for many years 
of this Court exercising jurisdiction in such 
cases, and the maxim "optimus interpres rerum 
usus.” But, as pointed out by Lord Watson, 
cited in Hardcastle on Statutory Law, 3rd 
Edition, page 92, in Trustees of Olyde Naviga- 
tion v. Laird (2), this maxim has little, if 
any, application to the construction of a 
recent “Statute, which he says he feels 
bound to construe “according to its own 
terms, when these are brought into con- 
troversy, and not according to the views 
which interested parties may have -hitherto 
taken,” In this case, tte  Pleaders and 
parties who prefer having such suits tried 
in this Court under the summary procedure, 
are really "interested parties" of the kind 
referred to by Lord Watson, and the 
practice has presumably been established, 
becanse the point of jurisdiction was never 
raised before the Court. Even now the 
defendant’s Pleader supports Mr. F'erro's 
arguments and does not seek to have tho 
suit decided against the plaintiff on this 
point. Andas pointed out by Jenkins, C. J., 
in Manilal v. Vanmaludas (3) the principle 
of stare decisis, while of undoubted value in 
its bearing on the law of property, is not 
of the same importance in the department of 
procedure. 

Asa matter of fact, however, the only 
reported decision of the Sadar Court on 
this point is in favour of the view taken 
above. In Ramsing v. Kirkbride (4), 
Birdwood, J., holds that the provisions 
of Chapter XXXIX of the Code of Civil 
Procedure (corresponding to Order XXXVII 
of the present Code)  'seem to affect 
matters of. procedure only. It was not 
apparently the intention of the Legisla- 
ture to extend the jurisdiction of any 
Courts or to place any limitation on the 
exercise of any existing jurisdiction. The 
special procedure seems to be provided only 
for cases which would erdinarily be institut- 


` (2) (1882-83) 8 App. Cases 658 at p. 673. 
(3) 29 B. 621; 7 Bom. L. R. 644 (E. B) 
(4) Sel D, Sind Sadar Court Vol. I page 83, 
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ed in any of the selected Courts, if there 
were no such procedure.” That was 9 case 
in which the bar to the District Judge's 
jurisdiction arose under section 5 of 
Bombay Act XII of 1866, read with sec- 
tions 15 and 17 of the then Cade of Civil 
Procedure: but the reasoning applies equally 
(or -rather a fortiori) to the bar so 
strongly enacted in section 16 of Act [X of 
1887, 

The case of Duff v. Fisher (5), from 
which Birdwood,  J., dissented, is not 
necessarily a ruling to the contrary, because 
the High Court of Calcutta has, under sec- 
tion 12 ofits Letters Patent, full original- 
jurisdiction except “in cases falling within 
the jurisdiction of the Small Cause Court 
at Calcutta, in which the debt or damage, 
or value of the property sued for, does not 
exceed one hundred rupees,” and thera 
was no provision in Act XXVI-of 1864 
corresponding to section 12 of Act XI of 
1865. But, in any case, it is nota ruling 
to which much weight can be attached, in 
view of the facts that the suit was 
undefended and no reasons are given for 
the decision. The Judge also, in allowing 
the plaintiff his costs, seems clearly to have 
overlooked the provisions of section 9 of Act 
XXVI ‘of 1864. 

The case of Ko Shoay Doon v. Shoay 
Gan (6) may also be referred to as show- 
ing that the Small Cause Court at Rangoon, 
constituted under Act XI of 1865, was 
held to deprive the Recorders Court at 
Rangoon of jurisdiction in suits cog- 
nizable by the Small Cause Court under 
that Act, in spite of an unrepealed enact- 
ment that “save as in this Act provided, 
no Court other than the Recorder's Court 
shall have or exercise any Civil jurisdic. 


tion whatever within the limits" of its 
jurisdiction. 
Another ease which may be gited in 


support of the construction put by Bird- 
wood, J.,and myself on Order XXXVII 
and the words "all suits", as in no way 
affecting or extending jurisdiction, is 
Re Mils Estate (7). Order LY, rule 1, 
of the Supreme Court Rules provides 
that "the costs of or incident to.all pro- 


(6) 8 B. L. R. App. 10. « k 
(6) 8 B. L. R. 196; 14 W. R. 331. 
151; 56 L. J, Ch. 60, 
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ceedings in the Supreme  Court,,,,........ 
shall be in the discretion of the Court or 
Judge,” and in that case it was held that 
the rule was intended" only to regulate the 
way in which costs were to be dealt with 
im cases which the Court had, either 
by statute or independently, jurisdiction 
to deal with costs, and that it gave 
the Court no jurisdiction to order payment 
of costs in cases where, before the Judicature 
Acts, it would have had no jurisdiction to do 
80. 

For the above reasons, I am of opinion 
that the jurisdiction of this Court in this 
suit is barred by section 16 of Act IX 
of. 1887, as also by section 15 of the Code of 
Civil Procedure, but ay there is room for pos- 
sible doubt in the matter, and in view of the 
long standing practice under which such suits 
have been dealt with by this Court and the 
' desirability of an early authoritative decision 
on the point, I submit the record to the Judi- 
cial Commissioner's Court in its High Court 
capacity for decision of the point of jurisdic- 
tion raised. 

In continaation of my reference of 17th 
instant, under Order XLVI, rule 6, Civil Pro- 
cedure Code, in Suit No. 140 of 1911, aud with 
reference to paras. 4 (g) and 6 thereof, I beg 
to submit the following observations re- 
garding the establishment of the Karachi 
Small Cause Court, which (I said) appears to 
have been in existence at any rate 
in 1866. As a matter of fact, ib is stated 


in Hughes’ “Gazetteer of the Province of. 


Sindh” (1374) to have been “established 
in August 1861, for the adjudication of suits 
of the value of Rs. 500 and under” (page 354). 
This was under Act XLII of 1860, section 1, 
but as the previous sanction of the Governor- 
General in Council had not been obtained, 
a special Act to validate prior proceedings in 
the Court had to be passed, v2z.,, Act IV of 
1864. The preamble of this shows that the 
actual date on which the order constituting 
the Court was passed was 5th July 1861. 
Under section 3 of Act XLII of 1860, the 
Small Cause Court had jurisdiction in suits of 
the kind now in question of a value not exceed- 
ing Hs. 500 and the jurisdiction of the Court 
under section 4 of that Act, as to the re. 
sidence of the defendant within the local 
limits of fhe Court’s jurisdiction, was special- 
ly enlarged by section 1 of Bombay Act VIII 
of 1868 to the extent subsequently adopted 
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in section 8 of Aot XI of 1865. Act XLII of 
1860 also contains a section 6 in almost 


identical language with that of section 12 of 
Act XI of 1865, excluding the jurisdiction of 
other Coarts in any suit cognizable by 1 
Small Cause Court within the same Jariadi 

tional local limite. The arguments in niy 
reference based on the fact that the Small 
Cause Court at Karachi had exclusive juris- 
diction in suits such as this one (No. 140 of 
1911), if ot a value not exceeding Rs. 500 


prior to the enactmentof Act V of 1866, are, 


therefore, considerably strengthened. 

Mr. L. P. Ferro, for-the Plaintiff. 

Mr. Rupchand Bilaram, Amicus Curia. 
JUDGMENT. 

Pratt, J. C.—This suit was filed for the 
recovery of Rs, 65 in this Qourt in its District 
Court Jurisdiction under Order XXXVII. 
The learned Additional Judicial Commissioner 
feeling a donbt as to whether the suit was 
not cognizable by the Court of Small Causes 
has referred the question to-this Court in its 
High Court jurisdiction under Order XLVI, 
rule 6. 

The Small Cause Court of Karachi has 
jurisdiction up to Rs. 1,0200 and the suit is 
not one of the classes of suits enumerared in 
the Second Schedule of the Provincial Small 
Cause Courts Act, IA of 1987. 

“Under section 15, therefore, the Small 
Cause Court, Karachi, has, “subject to the 
provisions of any enactment for the time be- 
ing in force" jurisdiction to try the suit. 

]t is contended that Order XXXVII ia an 
enactment which deprives the small Cause 
Court of the jurisdiction which 16 would 
otherwise have under section 15. 

Order XXXYLI is applied by rule 2 to 
certain specified Courts; and rule 2 enacts 
that all suits on negotiable instrumenta may, 
in case the plaintiff desires to proceed sum- 
marily, be instituted by presenting a plaint in 
the usual form and by taking outa summons 
in a special form adapted to the summary 
procedure which is described in clause 2 of 
the rule. This rale gives jurisdiction to the 
Courts to which the erder applies to try the 
specified class of suits by & summary pro- 
cedure. The jurisdiction refers to the mode 
of trial and no jurisdiction is conferred to 
try suits that the spec@ied Oourts are not 
otherwise competent to try. In this inter- 
pretation of the rule Í concur with that put 
by Birdwood, J., on the corresponding 
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provisions of the Code of 1832 in the case of 
Ramsing v. Kirkbride (4). The learned 
Judge said “it was not apparently the 
intention of the Legislature to extend the 
jurisdiction of any Courts or to place any 
limitation on the exercise of any existing 
jurisdiction. The special procedure seems 
to be provided only for cases which would 
ordinarily be instituted in any of the selected 
Courts if there was no such procedure.” 
Order XXXVII, rule 2, does not in any way 
determine in what Court the suit should be in- 
stituted and in no way controls the provisions 
of section 15 of the Provincial Small Oause 
Courts Act, 1887, 

The suit being cognizable by the Court of 
Small Causes, all other Courts are deprived 
of jurisdiction by sestion 16 of the Act for 
there is no express provision restoring juris- 
diction as an instance of such an express 
provision reference may be made to section 
6 of the Deccan  Agrieulturists! Relief Act 
XVII of 1879. 

Mr. Rupchand in his able argumeuts refer- 
red to the case of Hameedoolah v. Mohamed 
Asghur Hossein (8), It was there held that 
the following words in section 7 of the Copy- 
right Act as amended by Act XII of 1876— 


"if any person shall infringe any copy-right | 


the offender shall be liable to a-suitin the 
highest local Court exercising original Civil 
Jurisdiction” had the effect of transferring 
jurisdiction in such suita from the Court 
of Small Causes. But here the section 
designates the particular Vourt in which the 
suit will lie and in so doing. expressly confers 
jurisdiction on that Court, On the other hand, 
Order XXXVII does not designate any 
Court for the purpose of conferring jurisdic. 
tion to try or to take cogni%ance of a parti- 
' cular class of suit, but merely for the purpose 
of exercising a special procedure. The very 
fact of its position in the first Schedule to the 
Code of Civil Procedure shows that the 
Legislature regarded it as à minor matter of 
procedure not aftecting the competency or 
jurisdiction of the Courts, 

It was also urged that Act V of 1866 —from 
which Order XXXVIT and the correspond- 
ing provisions of the Codes of 1882 and 1877 
were adopted— was enacted after the consti- 
tution of the Courts,of Small Causes; that the 
object of the Act was to provide for suits on 


(8) 6 C. 499; 7 C. L. R. 471. 


INDIAN OASES, 24 


E» 


negotiable instruments a more expeditious 
remedy than that available in the Small 
Cause Courts; and that, therefore, the Legis- 
lature must have intended to withdraw such 
suits from the cognizance of the Courts of 
Small Causes. But when the Acts are clear 
and free from ambiguity it is idle to specalate 
as to the intention of the Legislature. There 
are, moreover, many fallacies in this argument, 
Act V of 1866 makes no reference to Small 
Cause Oourts either in the preamble or 
the body of the Act. It merely enacted 
for the Presidency Towns the procedure of 
the English Bills of Exchange Act, 1855, 
The Act, therefore, scarcely affected the 
Small Cause Oourts, for in the Presidency 
Towns the Small Cause Courts Acts of 1864 
and 1882 do not exelude the jurisdiction 
of the High Courts to which alone Act V of 
1866 at first applied. The jurisdiction of the 
High Courts in the Presidency Towns is only 
excluded as to Small Cause Court suits of 
the value of Rs. 100 and under by their 
Letters Patent, This fact probably explains 
the case of Duff v. Fisher (5) where the 
Caleutta High Court tried a suit on a pro- 


- missory-note for Rs. 500. Again, the sum- 


mary procedure is vot necessarily more 
expeditious than the procedure of the Small 
Cause Court—-for if leave to defend is given 
the suit is tried in the regular form and the 
decree is not final, but is subject to appeal. 
Again, the Act was extensible to Small Cause 
Courts. So there could have been no design 
to exclude their jurisdiction. As to this, it 
is said that the very fact that Act V of 1866 
was applied to the District Court and not to 
the Small Cause Court, Karachi, shows that 
the Legislature did not consider the latter 
Court to have jurisdiction. But, so far as I 
can ascertain, Act V of 1866 was never ape 
plied to Sind at all. It certainly did not apply 
in 1874,— see section 3 and Schedule I of the 
Laws Local Extent Act XV of 1874; aud it 
was superseded in 1877 by the Cotle of Civil 
Procedure. That Code applied the procedure 
to the High Courts to which Act V of 1866 
applied and to the Courts to which it had 
already been extended. The Court of the’ 
Judge of Karachi was apparently added, as 
that was the highest Court of original Civil 
jurisdiction in Karachi. Ever siBce then the 


. District Court seems to have assumed ex- 


clusive jurisdiction in all suits on negotiable 
instruments and so the question of extending 
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the procedure to the Small Cause Court was 
never raised. 

Lastly, Mr. Rupchand referred to the 
practice in England where the County Courts 
exercise the summary procedure under the 
Bills of Exchange Act while the High Court 
exercises a similar procedure under Order 
III, rale 6 and Order XIV, rule 1 of the 
` Rules of the Supreme Court of Judicature. 
But no useful inference ean be drawn from 
the practice of the English High Court be- 
canse its jurisdiction is not excluded by the 
County Courts. 

For these reasons, I would order the 
referring Court to return the plaint for 
presentation to the Small Cause Court, 
Karachi. 

Crouca, A. J. C.—I, also, am of opinion 
that this Court bas no jurisdiction to try a 
suit on a negotiable instrument for an 
amount less than Rs. 1,000, even though the 
suit be filed under Order XXXVII, and that 
the plaint should be returned for filing in the 
Court of Small Causes. l 

It is beyond dispute- that such suits of 
which the value does not exeeed one thousand 
rupees are cognizable by the Court of Small 
Causes, Karachi. Unless, therefore, there be 
some express provision in the Civil Procedure 
Code or some other enactment, no such suit 
of which the value does nob exceed one thou- 
sand rupees can be tried by this Court in its 
original jurisdiction. (Sections 15 and 16, 
Provincial Small Cause Courta Act, 1887). 

Order XXXVII, rule Z, states that all suits 
upon negotiable instruments may, in case 
the plaintiff desires to proceed thereunder, 
be instituted by presenting a plaint in the 
form prescribed; but the sammons shall. be 
in form No. 4 in Appendix B. 

Now, "prescribed" means “prescribed by 
Rules and Forms contained in the First 
Schedule, or made under section 122, or sec- 
tion 125, Civil Procedure Code,” [scolion 2 
(16) and (13), Civil Procedure Code]. There 
is no special form of plaint prescribed for 
suits filed under this order, and the "form 
prescribed” must mean, therefore, the ordi- 
nary Form. In Act V of 1866 section 2, 
also, the plaint had to be “in the Form pres- 
cribed by the Code of Civil Procedure." 
The summary procedure cammences with a 
special Form «f summons. The disjunctive 
"but", following “in the Form prescribed," 
in rule 2, marks the commencement of the 
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explanation how the summary procedure 
under this order differs from the ordinary 
procedure. The suit commences in the 
ordinary way by a plaint in the prescribed 
Form being filed, but, if the plaintiff so de- 
sire and request, the Court will proceed with 
that suit in a particular way. The operation 
of the rule does not commence until after the 
institution of the suit; all questions affecting 
the actual institution of the suit are left une 
affected by it. 

Taking rule 2 by itself, it has absolutely 
general application. The order is silent as 
to where a suit should be instituted; it does 
not purport to deal with the question; it, in 
no way, modifies or purports to modify the 
ordinary law. We must assume, therefore, 
that all suits on negotiable instruments in 
which plaintiff desires to proceed summarily 
must be filed in Courts having appropriate 
local and financial jarisdiction. 

If, then, a suit on a hundi for Rs. 500 be 
filed in the Court of Small Causes, Karachi, 
with & request that the summons be issued 
in Form 4, why should not that Court com- 
ply? The answer is, of course, to be found 
in rule 1. So far as that Court is concerned, 
Order XXXVII does not exist; for rule 1 
limits its application, in Sind, to the Court 
of the Judicial Commissioner. 

lf such a suit be presented to this Court, 
on what grounds car a plaintiff demand ita 
admission? Under Order VII, rule 1, the 
plaint must contain a statement of the facts 
showing that the Code has jurisdiction. 
What facts can be alleged? Prima facie, the 
Court has no power to try the suit. Rule 2 
of Order XXXVII confers none; rule 1 
merely limits the application of rule 2. 
The bare assertion that the suit is filed under 
Order XXXVII cannot possibly create a 
right. All that plaintiff can do under the 
order is to file a suit in the prescribed Form 
and request the Court to issue a particular 
kind of summons. The extensive privileges 
given to a plaintiff by the order have as 
their foundation the issue of & summons in 
Form 4. But the right,to issue such sum- 
mons is conferred on the Court; henceit is 
that in Rule 1, which defines the scope of the 
order, its application is limited to certain 
specified Courts. The Osder does nothing 
more than confer on certain Courts the power 
to proceed in a certain class of suits, after 
they have been filed in the ordinary way. 


Vol. XIII] 


There seem to be no facts which a plaintiff 


cau allege as showing thab this Court has. 


jurisdiction. 

It has been urged by Mr. Rupchand that 
the history of summary procedure on negoti- 
able instruments support his contention that 
this Court was intended to have jurisdiction 
over all suits on negotiable instraments 
irrespective of their value. 

If, however, we refer to Act V of 1866, 
the first Legislative enactment on the subject 
we find nothing which serves to establish his 
theory. Section 2 runs as follows:— 

"From and after the first May 1866, all 
suits upon Bills of Exéhange, hundis, or 
Promissory-Notes commenced in any High 
Court within six calendar months after the 
same shall have become due and payable, 
may, in oase the plaintiff shall desire to pro- 
ceed under this Act, be commenced as here- 
inafter is mentioned; (that is to say) the 
plaint sball be in the form prescribed by the 
Code of Civil Procedure; hut the summons 
shall be in the form contained in the Schedule 
to this Act etc," 

It is clear that this Act had a very limited 
applieaticn: ib applied only to suits of a 
special kind "commenced in a High  Court;" 
it did not purport to modify ordinary law 
determining in what Court & suit should be 
commenced. [t merely conferred on High 
Courts the power to proceed in a summary 
way with a certain class of suits after they 
had been instituted. 

Plaint ordered to be returned, 


[s. c. (1911) 2 M. Y. N. 519.] 
MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 70 or 1910 AND 
Civi, Reviston Petition No. 245 or 1910. 
November 7, 1911. 
Present;—Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 

KOMMA. SOMAKKA—Ptrarntirr— 
APPELLANT 
BErSUS 
KODIDALA PEDDA RAMIAH— 


Derexpant—Responpent. 

Guardians and Wards Act (VIIL of 1890), ss. 24, 
` 43—Order directing a hird" party to pay a certain 
sum to the minor’s guardian, not warranted by any pro- 
vision of the Áct —Jurisdiciton—Order not to be treated 
as a decree in & suit—Scope and nature of jurisdiction 
conferred by the Act discussed. 
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On an application under sections 24and 43 of the 
Guardians and Wards Act by the guardian of a Hindu 
female minor praying for permission to give the 
minor in marriage toa certain person, and for an 
order directing the step-mother of the girl, who was 
in possession of her deceased father’s estate, to pay 
Rs. 800 for the expenses of the marriage, the District 
Judge, without framing any issue and. taking any 
evidence, sanctioned Ks. 300. Against this order, the 
step-mother presented both a Civil Miscellaneous 
Appeal and a Civil Revision Petition to the High 
Court: 

Held, that so muchof the order as directed the 
appellant to pay Rs. 300to the petitioner for purposes 
of the minor's marriage was nob warranted by any 
provision of the Guardians and Wards Act, and that 
it was made without jurisdiction under the said Act 
and, therefore, must be set aside*under section 118, 
Civil Procedure Code. 

The power vested in the District Court under the 
Guardians and Wards Act is totally dissimilar to its 
powers asa Court of ordinary Civil Jurisdiction. 
An order purporting to be made under, bat which 
in fact is not warranted by, the provisions of that 
Act cannot be treated asa decree in a suit. The 
two jurisdictions are totally distinct, though exercis- 
able by the same official. It is not a case of ox- 
ercise of the same jurisdictoin by different forms of 
procedure. 

The jurisdiction or power conferred upon the 
District Court by this Act is of a very special and 
limited character, and the procedure prescribed 
under the Act, which is of a summary character, 
is very different from the procedure laid down by 
the Civil Procedure Code for the trial of suits. 

Sadasiva Pillai v. Ramalinga, 2 1. A. 219,24 W. R. 
193; 15 B. L. R. 883; Pisani v. Attorney-General of 
Gibralter, L. R. 5 P. C. 516; 30 L. T. 729; 22 W. R 900; 
Ledgord v. Bull, 9 A. 191; 13 L A. 184; Gurdas Singh 
v. Rashbehary Singh, 36 C. 193: 5 O. L.J. 611; 1 Ind. 
Cas. 913, distinguished. 


Appeal and Petition under section 115 of 
the Civil Procedure Code against the order of 
the District Court of Cuddapah, dated 26th 
November 1909, in First Appeal No. 197 of 
1909 (O. P. No. 32 of 1999). 


Mr, L. A. Govindaraghava yer, for the 
Appellant, 

Mr. T. V. Seshagiri Iyer, for the Respond- 
ent, 


JUDGMENT. 


ABDUR RAHIM, J.—In this case" wo are agk- 
ed to revise, by way of appeal or under sec- 
tion 115, Civil Procedure Code, an order 
made by the District Judge of Cuddapah 
upon a petition presented to him under 
sections 24 and 43, Guardians and Wards Aot, 
by the guardian of a certain Hindu female 
minor praying foy permission *to give the 
mincr in marriage to a certain« person men- 
tioned in the petition, and for an order di- 
recting tbe appellant in this appeal, who is 
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the surviving widow of the father of the 
minor girl and in possession of his estate, to 
pay Ra. 800 for the expenses of the contem- 
plated marriage. The appellant appeared in 
answer to the notice and pleaded, that under 
ihe eireumstances mentioned in her counter- 
petition, she was not liable to make any 
payment, and that the proposed marriage 
was not suitable. She took no objection to 
the jurisdiction of the District Court to 
make any order against her on the petition, 

and after hearing the Pleaders on both sides 
the Court passed this order:— The petition is 
allowed with costs, Rupees 300 is sanctioned; 

Fees Rs 5." . fhe order, having regard to 
the prayer in the petition, has the effect of 
directing the connter-petitioner to pay 
Rs. 300 and costs to the guardian. No issues 
were framed and no evidence appears to 
have been taken and apparently none was 
adduced by either party. 

The first question argued is, that the order 
is bad for want of jurisdiction and must be 
get aside on that ground. Now, there can be 
no doubt that so much of the order as directs 
the appellant to pay Rs. 300 to the petitioner 
for purposes of the minor's marriage is nob 
warranted by any provision of the Guardians 
and Wards Act. This is conceded by Mr. 
Seshagiri Jyer, who appeared for the re- 
spondent. But he contends that as the Dis- 
triot Court could have iu a suit properly 
framed for the purpose passed a decree to 
the same effect, this order cannot be said to 
have been passed without jurisdiction but at 
ihe worst there was only an irregularity in 
the way the Court assumed jurisdiction, and, 
as no objection was taken to the course adopt- 
ed at the time, it must be deemed to have 
been waived and the order cannot vow be 
impeached for want of jurisdiction or on the 
ground of irregular exercise of jurisdiction. 
He does not, however, contend, and very 
rightly, that, if the order is without jurisdic. 
. tion altogether, either waiver of objection or 
consent on the part of the appellant to the 
course followed could make the order valid. 
There can be no doubt that the District 
Court which passed the order appealed 
against could have in & regularly instituted 
suit passed a decree against the appellant to 
substantially "the same  pyrport. At the 
game time, thespower vested in the District 
Gourt under the Guardians and Wards Act is 
so totally dissimilar to its power as a Court 
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of ordinary Civil Jurisdiction that I think 
it will be going much too far to say that an 
order purporting to be made under, but 
which in fact is not warranted by, the pro. 
visions of that Act ean ba treated as a deo- 
ree passed in a suit. The two jurisdictions 
are wholly distinct, though exercisable by 
the same official. It is not a case of exercise 
of the same jurisdiction by different forms of 
procedure. 

The whole scheme of the Guardians and 
Wards Act, generally speaking, is to entrust 
to the District Court the duty of looking 
after the welfare of the minor’s person and 
property, aud for this purpose it gives it 
power to appoint a guardian to have charge 
of the minor’s parson and property as the 
most feasible mode of discharging its duty. 
The guardien 1s really the hand of the Dis: 
trict Court, and is to act under its advice, 
control and constant supervision. The Act 
does not profess to give the District Court 
any power or authority over persons or other 
than the guardian or the minor except in so 
far as 16 deals with the question as to who 
is the proper person to be appointed guar- 
dian or whether'a particular guardian 
should be removed or not and for the 
purpose of restoring the ward to the 
custody of the guardian. Otherwise, the 
enforcement of righis or claims of the 
ward or against the ward is left to be re- 
gulated by ordinary proceedings by suits, 
and the Act does not provide any machi- 
nery for deciding upon or enforcing any 
such claims, though so far as the guardian 
is concerned the District Court is vested 
with very wide disciplinary power over 
him in order that it may enforce the 
orders passed against him under the Act. 
The jurisdiction or power conferred upon 
the District Court by this Aet is of a very 
special and limited character, and the pro: 
cedure prescribed under the Act, which 
ig of a summary charaster, though appro. 
priate for the determination of questions 
arising therein, is very different from the 
procedure laid down by the Civil Procedure 
Code for the trial of suits, That being 80, 
can we uphold an order such as this, which 
purports to ba made under, but is not in faot 
warranted by, the provisiows of that Act 
ag a decree passed ina suit? After the best 
consideration [ have bean able to give to the 
matter, my conclusion, as already indicated, 
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is that the question must be answered in the 
negative. 

In dealing with the question certain facts 
must be borne in mind. In the first place, 
the order in question ia this case is impeach- 
ed in the courte of the same proceedings by 
way of appeal and not collaterally, as when, 


a party who has allowed a deeree or order 


to become final impugns its validity for the 
first time when it is sought to be enforced in 
execution or wishes to re-open the question 
in a subsequent proceeding, treating the pre- 
vious adjudication as null and void. Then, 
this is not a ease in which the parties ex- 
pressly agreed that the Court should adopt 
the particular course alleged to be beyond 
its power, or where one party by his conduct 
has estopped himself from raising the ques- 
tion of validity of a particular proceeding. 
Here all that happened was, the appellant 
failed to object to the District Court dealing 
with the matter by proceeding under the 
Guardians and Wards Act, Again, the Dis- 
trict Court purported to make the order in 
exercise of a jurisdiction conferred on it 
by a special statute very different in its 
nature, scope and the way in which it: is to 
be exercised, from its jurisdiction as a 
Court of ordinary Civil Jurisdiction, It is 
not, therefore, a case in which a Court pur- 
ports to actin the exercise of a particular 
jurisdiction, but adoptsa form of procedure 
prescribed for one department of that 
jurisdiction rather than another, 

If these facts be borne in mind, the 
present caseis easily distinguishable from 
the class of cases relied on by Mr. Seshagiri 
Iyer. For instance, in the case of Sadsiva 
Pillai v. Ramalinga Piliate (1) the question 
was whether mesne profits which accrued 
after the decree and were nct expressly pro- 
vided for in it could be recovered from the 
respondent in the appeal before the Judicial 
Committee in execution or only by a separate 
suit. It appeared that the respondent had 
executed bonds to account for mesne profits 
after the date of the decree in accordance 
with an order which Was not objected to either 
in the first instance or by way of appeal, and 
their Lordships held that the liability to 
. account was made “a question relating to 
the execution of the decree" or that, at 
all events, the respondents by their own 


egreement and subsequent conduct were 
(1) 2 I. A. 219; 24 W, R. 103; 15 B. L, R. 383. 
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estopped from saying that the mesne profits 
in question were not payable under the 
decree according tothe principle laid down 
in Pésant v. Altorney-General of Gibralter (2). 
On the question whether the order was with- 
out jurisdiction, they observe:— The Court 
had a general jurisdiction over the subject- 
matter though the exercise of that jurisdic- 
tion by the particular proceeding may have 
been irregular.” The Court in that case was 
in fact exercising its ordinary Civil Jurisdic- 
tion, though by means of a proceeding pres- 
eribed for the execution of decrees and not 
for the trial of suits. The principle thus 
enunciated by the Privy Council has no 
application, therefore, to this case. Nor is 
this a case, as I have already pointed out, of 
estoppel. In Pisani v. Attorney-General of 
Gibralter (2) the Attorney. General had filed 
an information claiming for the Crown 
certain land which belonged toa deceased 
psrson as escheat for want of heirs. The 
defendants put forward their several claims 
to the land, and on the motion of the 
Attorney-General, when he found that he 
failed to establish the claim of the Crown, 
it was agreed among all the parties that 
the rights of the defendants as between 
themselves should be declared whatever might 
be the event of the suit regarding the 
claim of the Crown. By the decree it was 
declared that the lands had not’ escheated 
to the Crown aud that a certain Will of the 
deceased was valid. On appeal being pre- 
ferred to the Judicial Committee from that 
decree, a preliminary objection was taken 
to the competency of the appeal on the 
ground that the decree, so far as it declared 
the rights of the defendants, must be treated 
as an award of an arbitrator. It was held 
that the agreement was binding, but the 
preliminary objestion was overruled on the 
ground, that though the course adopted by 
consent was a deviation from the eursus curio; 
yet, a8 the parties meant to keep themselves in 
curte and the Jadge clearly so understood 
them, there was an appeal. The Court had 
jurisdiction over the subject and the assump- 
tion of the duty of another tribunal was not 
involved in the question. They then point 
out that departures from ordimary practice 
by consent are of frequent ocgurrenca, and 
that unless there is an attempt to giv the 


Court a jurisdiction which it does not possess, 
(2) L. R, 5 P. C. 516; 30 L, T. 729; 22 W. R. 900, 
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or something occurs which is such a violent 
strain on its procedure that it puts it en- 
tirely out of its course, so thatthe Court 
of Appeal cannot review the decision, such 
departures have never been held to de- 
prive either of the parties of the right of 
appeal. Mr. Seshagiri Iyer has not raised 
any question as to our. power to revise the 
order. Then, is not this a case of assumption 
by one tribunal of the duties of another? 
As I have tried to show, the powers and the 
duties of the District Court under the 
Guardians and Wards Act are wholly dis- 
similar to its powers and duties as a Court of 
Civil Jurisdiction, and, when ib acts under 
such special statute, it must, in my opinion, 
be regarded to be acting as a tribunal other 
than a tribunal of general Civil Jurisdiction. 
When, as here, tha difference between the 
two jurisdictions is not one merely of form 
but of & radical nature having regard to 
their scope, subject-matter, and the rules 
regulating their exercise, the fact that both 
are vested in one and the same tribunal 
would not make an order which is made in the 
exercise of one jurisdiction liable to be regard- 
ed as it was properly made in the exercise of 
the other jurisdiction. _ 

In Ledgard v. Bull (8), another judgment 
of the Privy Council, all that is laid down 
is, that in a suit tried by a competent 
Court the parties, having without objec- 
tion joined issue and gone (to trial 
upon the merits, cannot subsequently dispute 
the jurisdiction on the ground of irregularity 
in the initial procedure, which, if objected 
to at the time, would haveled to the dismissal 
of the suit. But in this case, as I view 
the matter, the liability of the appellant 
never formed the subject of trial by the 
District Court as a Court of general Civil 
Jurisdiction. The same answer applies to 
the case reported in Gurdas Singh v. Ohand- 
rikh Singh and Chandratkah Singh v. 
Rashbeharg Singh (4), in which the learned 
Judges discussat length the distinction between 
inherent absence of jurisdiction and irregular 
assumption of jurisdiction. 


I think the proceeding in question ought 
also to be set aside on the ground that it 
is such a „Violent strain on the procedure 
that it puts it entirely aut of its course, so 

" 
(3)9 A.191; 181." A. 184, 
(4) 86 C, 193; 5 C. L. J. 611; 1 Ind. Cas, 913, 
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that the Court of Appeal cannot review the 
decision. I may observe here that the 
course adopted by the District Court not 
being by agreement of the parties, there 
could be no question of its acting as arbitra- 
tor so as to deprive either party of his right 
of appeal. Ifthe case had been tried asa 
suit under the Civil Procedure Code, it would 
have to be tried in the Court of the District 
Munsif, and the parties would then have a 
right of successive appeals to the District 
Court and to the High Court. There is 
no authority to which our attention has 
been drawn which would jastity us in 
saying, that because the appellant did not 
take objection to the course adopted by the 
District Court, be must be taken to have 
waived such rights of appeal as he would 
have had, if the matter had been properly 
tried as an action. If the proceeding iu 
question were to be treated as one under 
the Guardians and Wards Act, there would 
be no appeal, as it is nob covered by section 
47, and, if it be regarded asa decree in a 
suit tried by the Districs Court in its or- 
dinary Civil Jurisdiction, then we must hold 
that by mere failure to object to the District 
Court dealing with the matter under the 
Guardians and Wards Act, the appellant has 
deprived himself of the right of second 
appeal, which otherwise he would have had. 
This [ am not prepared to hold in the 
absence of express authority. Further, if the 
matter had been tried as a civil action, 
issues would have had to be framed and 
there would have been a proper judgment 
aud a decree. As itis, there are no issues, 
no judgment, and no decree, and it is difficult 
to see how we can properly revise the order 
of the District ($ourt on the merits. 

All this shows that the procedure of the 
District Court is so completely outside the 
ordinary course of trial of civil actions that 
it must be held to be without jurisdiction. 
Besides, even if it were possible, to treat the 
order as a decree in an action it would be 
lable to be set aside on the ground that 
there has been no proper trial; but as I am 
of opinion that the ‘order has been made 


without jurisdiction under the Guardians and 


Wards Act, it must be set aside under section 
115, Oivil Procedure Code. I would, therefore, 
allow the Civil Revision Petition and set aside 
the order of the District Court in so far as it 
directs the counter-petitioner in that Court 
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to pay Rs. 800 with costs in this Court and 
leave each party to bear his own costs in the 
Distriet Court. 

Spencer, J.—Assuming that the District 
Judge intended his order, “The petition is 
allowed with costs. Rupees 300 is sanctioned. 
Fees Rs. 5.0.0", to be tantamount to a money- 
decree for Rs. 300 and costs and executable 
as such against the respondent, I agree with 
my learned brother, whose judgment | have 
had the advantage of reading, that the order 
was irregular and without jurisdiction, 
although the question before us is not 


covered by authority and presents some 
difficulty. 


Ín the petition, presented under section 10 
of the Guardians and Wards Act, for the 
appointment of a guardian for the minor, 
it was stated that the property left by the 
minor's father devolved on his second wife, 
the respondent, and is in her enjoyment, 
and that the minor has no property 
whatever. 


It was not alleged at the hearing of the 
present appeal, that the minor has any 
separate estate. Her step-mother 
appears, a widow's estateand she lias only 
an expectancy. It is possible that the 
District Judge in passing orders abont the 
minor’s marriage may have lost sight of 
the fact that there was nofund under the 
control of the Court ont of which the mar- 
riage expenses might be defrayed, and this 
surmise is rendered probable by the tse of 
the word “sanctioned” instead of “deciezd,” 
If the minor had property of her own and 
if the District Judge only intended to fix 
. the amount which in his opinion was a suit- 
able amount to spend on the minor’s marri- 
age, there would clearly have been nothing 
beyond his competence in the order passed. 
The petition under sections 23 and 47, how- 
ever, contained a prayer to direct the respond- 
ent to pay Rs. 800 for marriage expenses, 
and both parties have construed the order as 
a direction to her to pay a sum of Rs. 300. 
Treated as such, the Gnardians and Wards 
Act} gave the Judge no power to make the 
order, and I agree that it should be set aside 
AB without jurisdiction, the parties to bear 
their own costs inethe District Court, and 
the respondent to bear his own and the 
appellant’s costs in this Court. 


Appeal allowed. 
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(s. c, 5 S. L. R. 168.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit APPEBAL No. 23 or 1979. 
August 16, 1911. 
Present:— Mr. Pratt, Jo Ox and 
Mr. Fawcett, A. M. C. 
SOBHOMAL KHAIRAJMAL AND otasas— 
DEFENDANT8—— ÁPPELLANTS 
vorsus 


POHUMAL RANGALMAL AND OTHERS— 


PLAINTIFFS AND DEFENDANTS— RESPONDENTS. 

Partnership —Partner’s authority — Act of one partner 
when binding on the firm— Acceptance of hundi— Trans. 
action not incidental to business of firm—Contract Act 
(IX of 1872),s 281—— Negotiable Instruments Act (XXVI 
of 1881), ss. 30, 93, 106—Handi-—Liability of drawer— 
Notice of dishonour— Oral demand after maturity. 

A parbner's act binds the firm only if the other 
partners have in fact authorized or ratified it or if it is 
done inthe courso ofcarrying on the partnership 
business in the usual way. 

The acceptance of a hundi by a partner, will in the 
absence of express anthority, bind the firm only ifit 
is for a transaction incidental to the business of the 
firm. 

Bunarsee Doss v. Gholam Hossein, 13 M. I. A. 368; 
18 W. R. (P. C.) 29, relied upon. 

Wherethe business of a partnership is buying 
grain from zemindars for re-sale through commission 
agents and does not include lending money to zemtn- 
dars, the acceptance of a hundi by one of the partners 
for guaranteeing a loan to a zemindar would not bind 
the firm, 

The drawer of a kundi is not liablo if due notice of 
dishonour is not given him. 

The fact that the payee ofa hundi met the drawer 
14 or 2 months after its maturity and demanded pay- 
ment is not a sufficiont compliance within the provi. 
sions of sections 93 and 106 of the Negotiable Instru- 
ments ;Act. 


Second appeal from the decision of the 
First Class, Sub-Judge, Sukkur, varying the 
decree passed by the Sub-Judge, Jacobabad. 

Mr. Lalchand Ohuharmal, for the Appel. 
lants. 

Mr. T. G. Elphinston, for the Respondent 
No. 1, 

Mr. Wadhumal Udharam, for Es Respond- 
ent No. 3. 

. JUDGMENT.—The plaintiff aad as 
bolder and payee of hundis drawn in his 
favour by defendant No, 6 on the firm of 
the first five defendants. The hundis had 
been accepted at the time they were made 
by defendant No. 5, who was gumasta partner 
of the first four defendants in their shop at 
Vali Mahomed’s village. 2 

The first four defendants pleaded that 
the fifth defendant had no authority to 
accept. the Aundzs on their behali. 
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The 6th defendant pleaded payment to the 


5th defendant and alleged that he had not 
received notice of dishonour. He also alleged 
an express agreement by the plaintiff not to 
hold him liable. 


The Court of first instance decreed the suit. 


against the fifth defendant who has not 
appealed but dismissed the suit as against 
the defendants Nos. l—4 and 6. That 
Court held that defendant No. 5 had no ex- 
press authority to biad the firm by his ao- 
ceptance; and that he had no implied authority 
or the acceptance was not within the scope of 
the partnership business. As to the 6th defend- 
ant ib held that the agreement not to hold 
this defendant liable had been admitted by 
the plaintiff, 

The lower Appellate Court decreed the sutb 
against defendants Nos. 1—4 and 6. 

Defendants Nos. 1—4 have appealed to 
this Court and defendant No. 6 has filed cross- 
objections claiming to be discharged by this 
payment to the oth defendant. 

Now as to defendants Nos. 1—4 the only 
issue is whether defendant No. 5 had author- 
ity to bind them by his acceptance of the hundi. 
This authority might be either express or 
implied but on neither can we extract any 
definite finding from the judgment of the 
lower Appellate Court. 

As to express authority, the Judge says 
that there is ground for presuming that 
defendants Nos. 1—4 were aware of the 
transaction from the commencement. This is 
apparently a finding of express authority, but 
in the next few lines itis argued that the 
suit should not fail merely because express 
authority is nob proved, 

Similarly, as to implied authority the 
Judge says "the plaintiff wanted security and 
so procured the acceptance of the firm to 
protect himself", and then as to the firm says, 
"the firm had dealings with Mahomed Ali, 
defendant No. 0, and his family and Radho, 
defendant No. 5 accommodated Mahomed Ali 
for reasons best known to him; for aught 
we know, it was an advance against future 
deliveries of grain’’. These sentences import 
no finding that the guarantee of the loan or 
the accommodation was within the scope of 
the partnership business—for there can be 
nothing more indecisive, than the phrase “for 
aught we know." 

“Ordinarily, wə would remand the appeal 
for a clear finding on the isane as to anthor- 


INDIAN CASES, 


[1912 


ity, bub section 108 of the present Code 
empowers us to decide questions of fact. 
And asthe material on record is sufficient, . 
and as we have the assistance of the careful 
judgment of the Court of first instance, we pro- 
ceed to give judgment on the question of 
authority. 


The law on the point is well-settled. 


_Hvery act ofa partner binds the firm and 


the other partners if it is within (1) his actual 
or (2) his implied authority, ¢.e., (1) if the 
other partners have in fact authorized or 
ratified it, o1 (2) if it is done in the course of 
carrying on the partnership business in the 
usual way-—unless the person dealing with 
the partner knows in fact that he has no 
authority to bind the firm in the particular 
transaction, ?.0e., knows that his apparent 
or implied authority is nct his actual or ex- 
press authority. This is the law as en- 
acted in section 251, Indian Contract Act. 


Now, the plaintiff sued on an averment 
that defendant No. 5 kad express authority. 
Defendant No. 5 and the other partuers 
deny this—and we cannot infer it from the 
mere facb of the presence of defeudants 
Nos. l to 4 at Jacobabad the day before the 
hundis were drawn and accepted. 


Defendant No. 5 had, therefore, no express 
authority and the question remains as to 
whether he had implied authority. This 
will depend upon whether the hundis were 
drawn for the business. of the partnership and 
whether defendant No. 5 usually drew hundis 
for that business. 


The business of the partnership was buy- 
ing grain from zemindars for re-sale through 
commission ageres, Itis admitted that de- 
fendant No. 5 used to draw hundis, and this 
he would have to doin order to pay for grain 
purchased. But thecase here was totally 
different. It was the guarantee of a loan 
toa zemindar, As to this, defendant No. 5 
has said:— We did not lend money to 
zemindars on interest--we adopted this 
policy to avoid unpleasantness with them as 
we live in their "villages." If lending 
money to zemindars was no part of the 
business of the partnership, it is difficult to 
see how guaranteeing such a.loan could bo au 
incident of the business. Defendant No. 5 
ean give no instances of acceptances of 2undis 
of other zemzndars. 
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Mr. HElphinston contends that being a 
mercantile business, the defendant No. 
5 had implied authority to draw and 
accept bills, This is true, 
ing case on the point, Bunarsee Dose v. 
Qholam Hossein (1), makes it clear that the 
acceptance must for a transaction ineddent 
to the business of the firm." As to this Mr. 
Elphinston contends that the bill was accept- 
ed for the accommodation ofa client of the 
partnership. But the very term accommoda- 
tion implies a departure from the usual course 
of business for the indulgence of the client. 
It is doubtful, moreover, whether defendant 
No. 6 was really aclient. His grain had 
been purchased by the firm “scarcely once or 
twice” (Exhibit No. 129). 

The hundis were, no doubt, a renewal of old 
hundis accepted by defendant No. 5, but 
as these old hund?s have not been produced 
aud thereis no evidence that defendant 
No. 5 was authorized to accept them-—this 
fact makes no difference to our conclusion, 

We find that the acceptance of the hundzs 
was not within the implied authority of defend- 
ant No. 5, and we are fortified in this view by 
(1) the omission to enter the transaction in 
the accounts of the firm, (2) the fact that the 
hundis were payable at the Jacobabad shop 
where defendant No. 8 was not a partner, 
and (3) by the delay in filing the suit. We 
agree with the Court of the first instance that 
plaintiff's delay in filing the suit was due 
to his knowledge that the acceptance was not 
binding on the firm. 

As to defendant No. 6, itis not necessary to 
consider the agreement set ap by him for 
he must succeed on the ground that he did 
not receive due notice of dishonour. The 
plaintiff should bave proved this notice in 
order to make this defendant liable under 
section 30 of the Negotiable Instruments 
Act. The only evidence on the point is that 
of plaintiff who says he met defendant 
No. 6, 14 or 2 months after the maturity of 
the bills and that he demanded payment. 
This is not a sufficient compliance with the 
provisions of sections 98 and 106 of the. Act. 

We, therefore, vary the decree of the 

lower Appellate Court and confirm that of 
' the Court of first instance. - All costa in 
this Court and the lower Appellate Court on 
the plaintiff, 


. Decree varied. 
(1) 18 M. I. A. 358; 13 W. R. (P. €.) 29. 


INDIAN OASES. 


but the lead- 


257 


(s. c, 10 M. L. T. 551; 16 C. W. N, 122.) 
PRIVY COUNCIL. 

APPEAL FROM THE Hien Court or 
JUDICATURE FOR THE NORTH- W ESTERN 
Provinces, ALLAHABAD. 
November 1, 1911. 

Present:— Lord Macnaghten, Lord Robson, 
Sir John Edge and Mr. Ameer Ali. 
JIT SINGH AND ANOTHER— APPELLANTS 

vOTSUS 


MAHARAJ SINGH — RESPONDENT. 

Privy Council Practice— Fresh point. 

Ii is not usual to allow a point to be raised on ap" 
peal to the Privy Council which has not been discuss- 
ed in the Court below, and upon which their Lord. 
ships have not got the assistance of the Court be. 
low. 


Ea parte Appeal from a judgment and 
decree of the High Courtat Allahabad, dated 
the 20th of February 1907, which set aside 
a decree of the Subordinate Judge of Shah- 
jahanpur, dated the 18th March 1904, which 
dismissed the claim of the plaintiff (the 
respondent) with costs. On appeal, the 
High Court decreed his claim for the pro- 
perty in suit, a portion of which was in 
the possession of the defendants (the appel- 
lants). 

FACTS.—The appellants stated their case 
as follows :— 

The question for determination in the ap- 
peal is whether the father of the respond- 
ent, named Khangar Singh, died before or 
after the death of one Ummed Kunwar, a 
Hindu widow, whose name during her 
lifetime was recorded in the Revenue 
Registers in respect of the property in 
suit, 

On the llth September 1903, the plaintiff 
filed the suit (No. 119 of 1903) giving rise to 
the appeal and in his plaint he alleged as 
follows :-— 

Harhar Singh, Himmat Singh and 
Bahadur Singh were three full brothers, 
the sons of Nehchal Singh. They separated 
in the lifetime of Harhar Singh and a 
large property fell to his share. After his 
death his widow Ummed Kunwar obtained 
possession of his property as a. Hindu 
widow. She diedon the 15th of March, 
1892, andthe two sons of her daughter, 
named Khangar Singh and Bishan Singh be. 
came the heirs and owners of the property 
iu equal shares. À 

Khangar Singh, the father ofthe plain. 
tiff, died on the 20th July 1892, and hig 
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estate devolved on the plaintiff, who asked 
the defendants to deliver the possession of the 
property left by the husband of Ummed 
Kunwar, but they refused to deliver posses- 
sion. 
; The plaintiff further alleged that he was 
entitled to possession of half the entire 
property left by the husband of Ummed 
Kunwar, and that to meet necessary ex- 
penses he had sold half of his said half 
share to one Musammat Bed Kunwar, under 
a sale-deed, dated the 4th of September, 
1903, and thus made her the owner thereof. 
He, therefore, prayed that he might be put 
in absolute possession of the property to 
which he was entitled by right of inheritance 
from Kbangar Singh, the daughter's son” of 
Harhar Singh, whose representative the plain- 
tiff was. 

In addition to the six original defendants 
who were members of the family, the 
defendants Nos. 7 and 8 were added 
as mortgagees of part of the property in 
suit. 

In reply to the plaint, written statements 


were put in on behalf of most of the- 


defendants. It is, however, now necessary 
to indicate only the defence put in by 
the first defendant Jit Singh. He pleaded 
inter alia that Khangar Singh, the father 
of the plaintiff, predeceased Ummed Kunwar 
and that, therefore, the plaintiff had no 
right to the property in dispute ; that 
Himmat Singh, Bahadur Singh, Harhar 
Singh and Nirmal Singh were all members 
of a joint Hindu family ; that the name of 
Musammat Ummed Kunwar had been enter- 
ed in the papers only for her consolation 
and satisfaction on account of her being a 
widow, and that Harhar Singh’s daughter 
died childless and that the father of the 
plaintiff was not her son. The Subordinate 
a framed the following seven issues for 
trial :— 
(1) Is the claim bad for misjoinder of 
parties P 
(2) Is the plaintiff a grandson of 
- Harhar Singh’s daughter ? 
(3) When did Khangar Singh die ? 
(4) Were the three brothers separate 
“from one another and whether 
» Harhar Singh was joint or separate 
from Nirmal Singh ? 
(5) How was Nirmal Singh in posses- 
sion of the properties in dispute, 
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&nd since when has he been in 
possession of them P 
Whether Jit Singh is in posses- 
sion of any part of the pro- 
perty which belonged to Harhar 
Singh ? 
(7) How long has. Dhram Kunwar been ' 
in possession of the share of mouza 
Khera Ruth, Makal IIl and - 
what was the nature of her posses- 
sion P 

On the 18th of March, 1904, the Sub- 
ordinate Judge delivered his judgment and 
decree by which he dismissed the suit with 
costs. He desided the third issue (“when ` 
did Khanger Singh die") against the plain- 
tiff by finding that the oral evidence pro- 
duced by the plaintiff did not prove that 
Khangar Singh died after Ummed Kunwar, 
and, in view of this finding, he held that it 
was not necessary to decide the remaining 
issues, 

The plaintiff appealed from the decree of 
the Subordinate Judge to the High Court 
at Allahabad, and his appeal was admitted 
by an order, dated the 9th of July 1904. 
It was numbered 170 of 1904, and was 
heard with what the High Court in their 
judgment, dated the 20th February 1907, 
termed “connected appeals,’ which were 
numbered 263, 264, £79 and 289. The two 
learned Judges of the Court who heard the 
appeals stated that they arose ont of three 
suits numbered respectively 119 of 190%, 45 
of 1904, and 52 of 1904. The Sait No. 119 of 
1903 was filed, as above stated, on the ilth 
September 1903. The Suits Nos. 45 of 1904 
and 52 of 1904 were instituted in that year. 
It is not disputed that the Suits Nos. 45 and 
52 were tried together by consent upon 
the same evidence and on the 30th August 
1904, were decided by the same Subordinate 
Judge who on the 18th March 1904, decided 
the Suit No, 119 of 1903, (the presentsuit) but 
it is submitted that ib is clear that the latter 
suit was tried independently of the other 
two suits. 

The learned Judges of the High Court 
pointed aut that the Subordinate Judge on 
the issue, whether Khangar Singh did or 
did not predecease Ummed Kunwar, came 
to the conclusion in the suit of Bed Kunwar- 
(Suit No. 52), that "Khangar singh survived 
his grand- mother,” a conclusion opposed to 
his finding in Maharaj Singh’s suit (Suit 


(6) 
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. No. 119), and with reference to the same issue 
‘they remarked later on in their judgment. 
"Here, too, the oral evidenes is conflieting 
and, as mentioned above, the learned Sub- 
ordinate Judge has come to two opposite con- 
clusions on this issue. It is admitted that 
Ummed Kunwar died on the 15th March 
1892. On behalf of Maharaj Singh and 
Bed Kunwar reliance is placed ou the report 
of a patwart, dated 22nd September 1892, 
in which the date of Khangar’s death is 
given as 29th July 1898. In his latter judg- 
ment the learned Subordinate Judge refers 
to this as one of the pieces of evidence 
which has led him to change his mind. But, 
in our opinion, this report of the patwart as 
to the date of Khangar’s death is unreli- 
able. There is evidence, printed at pages 
18 and 19 of First Appeal No. 263, which, 
in our opinion, shows that Khangar Singh 
was dead on the 4th of July, 1892." 

The learned Judges then referred to evi- 
dence not in the record of the present suit 
and concluded their judgment in ease No. 
- 264 of 1904, as follows: "Under these 
‘circumstances, we are unable to say that the 
latter conclusion arrived at by the learnel 
Subordinste Judge as to the time of 
Khangar's death ts wrong. Upun the find- 
ings at which we have arrived in coneurrenco 
with the Court below, that Court was 
justified in decreeing one half of the claim 
of Bishun Singh and the suit of Bed 
Kunwar, and the appeals filed against the 
decrees in these suits must fail. That 
Oourt should have deoreed the claim of 


Maharaj Singh and his appeal must prevail.". 


” The result of this decision was that the 
following order was made by the Court in 
the appeal of Maharaj Singh (No. 170 of 
1904), the respondent in the present 
appeal:— 

“This is the appeal of Maharaj Singh in 
the suit bronghkt by him which was dig- 
missed by the Court below. For the reasons 
stated by us in our judgment in First 
Appeal No. 264 of 1904, decided to-day, 
this appeal must prevail. We accordingly 
decree the appeal, set aside the decree of 
‘the Court below, and make a decree in 
favour of Maharaj Singh on the same terms 
as the decree made by the Court below in 
the sait of Bed Kunwar, No. 52 of 1904. 
The appellant will get his costs here and 
in the Court below. The costs in this 


INDIAN CASES. 


259 


Court will include fees on the higher scale.” 
. The defendants Jit Singh and Musammat 
Dharam Kunwar, thereupon, appealed to His 
Majesty in Council. 

Mr. G. E. A. Ross, for the Appellants:— 

The question is whether Khangar Singh 
died before or after the death of Ummed 
Kunwar. The Subordinate Judge held that the 
plaintiff failed to prove that Khangar Singh 
died after Ummed Kunwar. But the High 
Court on appeal came to a different conclu- 
sion and held that the lady predeceased 
Khaugar Singh, In arriving at this con- 
clusion the High Court relied upon the 
evidence recorded in two other cases, in 
which both Courts in India found that 
Khangar Singh died after the death of 
Ummed Kunwar. The High Court erred 
in relying upon the evidence mob actually 
recorded in this case. There is nothing to 
show that the parties in this ease ever 
agreed to treat the evidence recorded in 
the other two cases as the evidence in this 
case. 

[Loro Maonacaten:—It seems that the 
findings on the question are concurrent, Their 
Lordships cannot hear any argument on that 
point. | 


There is another point, tzz, that the 
plaintiff, who is the respondent here, is not 
entitled to bring the suit during the life- 
time of his uncle Bishun Singh. It is & 
question of pure law acd the appellants are 
entitled to raise ib, though it is not dissussed 


‘in the Court below. 


[Lord Maonacaten:—The point was not 
raised in the Court below and we cannot 
allow you to raise it here. ] 

Questions of law are sometimes allowed 
to be raised here for the first time. Points 
of limitation, for example, have been so 
raised. 

[orp MacsaaBTEN:— That is by statute. 
The Court can deal with a question of 
limitation, even though the parties do not 
raise it.] 


JUDGMENT. 


Lorp MaAGCNAGHTEN:—lI6 is not usual to 
allow a point to be raised here of appeal 
which has not been discussed, in the 
Court below, and upon which their Lord- 
ships have not got the assistance of the 
Court below. 
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On this ground their Lordships will humb- 
ly advise His Majesty that this appeal should 
be dismissed. 

Solicitors for the  Appellants:-— Messrs. 
Barrow, Rogers and Nevill. 

Appeal dismissed. 





'f8. c. 5 S. L. R. 181.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
ORIGINAL Orvit Sorr No. 811 or 1910. 
August 28, 1911. 

Present: —Mr. Fawcett, A. J. C, 
MANGHANMAL LALOHAND-— 
PLAINTIFF 
versus 


T. A. FERNANDEZ —DEFENDANT. 

Limitation Act (IX of 1908), ss, 2(7 ), 14—Swit against 
Public Officer without prior notice—Dismissal of suit — 
Subsequent suit after notice-——Ewclusion of period taken 
up by first suit—“Good faith"—"Qause of a like na- 
ture’—General Clauses Act (X of 1897), s. 3 (20)— 
Civil Procedure Code (Act V of 1908), s. 80. 

A, brought a suit ou 7th April 1909, for damages 
for certain acts done by B.in his official capacity in 
July and August 1908. The ‘suit was dismissed on 
30th May 1910 as not being maintainable for want of 
prior notice to B. A. thereupon gave B. the required 
notice and instituted the present suib for the same 
relief on 16th September 1910. A. claimed to exclude 
from the prescribed period of limitation the period 
during which the first suit was under trial: 

Held, that A. was nob entitled to the exclusion of 
this period under section 14 of the Limitation Act. 

In view of the well-known and old standing proce- 
dure requiring previous notice to a Publio Officer of 
an intended suit in respeob-of acts purporting to be 
done by such Publie Officer in his official capacity, 
and the clear and unqualified terms of section 80 of 
the Civil Procedure Code, A. could not be said to 
have acted in good faith in bringing the previous 
suit within the strict definition of the term in 
section 2 (7) of the Limitation Act or even the wider 
sense attached to the term in section 3 (20), of the 
General Clauses Act, 

Mathura Singh v. Bhawani Singh, 22 A. 248 at p. 
258, doubted. 

Obiter dictum.-——The want of notice under section 80, 
Civil Procedure Code, is not a “cause of a like 
nature” with defect of jurisdiction within the 
meaning of section 14 of the Limitation Act, 


Mr. Hirdaram, for the Plaintiff. 

Mr. E. Raymend, for the Defendant. 

JUDGMENT.—The plaintiff sues to re- 
cover Rs. 10,200 as damages on account of 
malicious prosecution, defamation and other 
jujurions acts alleged to have been committed 
by the defendant, who was then mukhtiarkar 
and 2nd Class Magistrate, Kotri, in July and 
August 1908. 
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A previous suit brought by the plaintiff 
for the same relief and on the same causes 
of action on the 7th Apri] 1909, was dismiss- 
ed by this Court on the 30th May 1910, as 
not being maintainable for want of the prior 
notice to defendant under section 80, Civil 
Procedure Code. 

The present snit was instituted on the 
16th September 1910 after giving the pres- 
oribed notice and is admittedly time-barred, 
unless the period of 134 months during 
which the first suit was under trial is exclud- 
ed under section 14 of the Limitation Act. 
The question whether it should be so exclud- 
ed has accordivzly been argued as a. prelimi- 
nary issue. 

There are a good many rulings bearing on 
the point at issue, but I do not think it will 
serve any useful purpose to discuss them in 
detail, The main question, in my opinion, is 
whether the former suit, in which no notice 


‘had been given -under section 80, Civil Pro- 


cedure Code, can properly be said to have 
been “prosecuted in good faith” by the 
plaintiff: and on such a point each case. ` 
must be mainly decided on its own merits, 

Under the definition in section 2 (7) of the 
Act, “nothing shall be deemed to be done 
in good faith which is not done with due 
care and attention.” This is a stricter defi- 
nition than the one adopted in section 3 
(20) of the General’ Olauses Act, 1897, under 
which ` ‘a thing shall be deemed to be dove 
in “good faith” where it is in fact done 
honestly, whether itis done negligently or 
not." For, if a thing is done ' 'negligently,” 
jt cannot bo said to have been done “with 
due care and attention.” even though it may 
be done “honestly.” In view of this, itis, at 
least, open to question whether Strachey, — 
O. J., is correct in saying that the principle 
which underlies section 14 “is, broadly 
speaking, the protection against the bar of 
limitation of a man honestly doing his best 
to get the case tried on the merits, bat fail- 
ing, through the Court being unable to 
give such a trial”; Mathura Singh v. Bha. 
want Singh (1). That would, no doubt, be 
so, if the definition of “good faith” in the 
General Clauses Act, 1897, applied to section 
14, but, as pointed out above: a different and 
a stricter definition apblies to it. 

However, even giving the plaintiff the 
benefit of the other definition of "good faith”, 

(1) 22 A. 248 at p. 258. 
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I think it is clear that he cannot be said to 
have been honestly doing his best to get the 
case tried on its merits in the former suit. In 
view of the well known and old standing pro- 
cedure .requiring previous notice to a public 
officer of an intended suit in respect of acts par- 
porting to be done by such public officer in his 
official capacity, and the clear and unqualified 
terms of section 80 of the Civil Procedure 
Code, the plaintiff must hava known that he 
ran a very considerable risk of his suit being 
dismissed for want of such notice. The pra- 
babilities of his being successful in his con- 
tention that no such notice was required, were 
very small; aud if he deliberately chose to run 
Such & risk instead of giving the required 
notice before it became too late to bring his 
" Bulb within the prescribed period of limitation 
he has only himself to blame and cannot bo 
held to have acted honestly or with due caro 
and attention. The plaintiff appears to have 
deliberately refrained from giving such no- 
tice because he thought this would give him 
an advantage in his suit, having regard to 
the allegations of malico made against the 
defendant, and this is remarked on in the 
following passage of Mr. Crouch’s judgment 
dismissing the suit: — 

"The Court is asked to deprive. defendant 
of his privileges in order that plaintiff may 
have a chance of proving that he is not 
entitled to them, and in order that he may, 
farther, in the attempt to prove it do all the 
mischief from which the Legislature desires 
to give public officer’s protection.” 

Such conduct cannot ba said to 
been "honest." < 

it is stated that the plaintiff óbtainod the 
best legal advice available before deciding 
to bring his suit without prior notice under 
section 80, Civil Procedure Code: but even if 
this be so, I do not think it makes any differ- 
ence in a caselike this, where the law is so 

plain. 

In view of this finding, it is unnecessary to 
consider whether the want of notice, uuder 
section 80, Civil Procedure Code, was a 
“cause of a like nature" with defect of 
jurisdiction; bnt I should bo inclined to hold 
thatib was nof such a cause, having regard to 
the facts that the operating cause for dis. 
missal was due entirely to plaintiffs own 
laches and deliberate disregard of the provi- 
sions of that section. It is on a different 
footing to misjoinder of parties or of causes 


have 


of action (Explanation III to section 14), 
where there may well ba a bona fide mistake 
on the part of a plaintiff, 

For the above reasons, I hold that the suit 
is time-barred and dismiss it with costs. 


Sw dismissed. 





(s. c. 10 M. L. T. 554.) 
PRIVY COUNCIL, 
APPRAL FROM TAR COURT or BRITISH 
COLUMBIA, 
July 27, 1911. 

Present: —Lord Macnaghten, Lord Shaw, 
Lord Mersey, Lord De Villiers and 
Lord Robson. 
HADDINGTON ISLAND QUARRY Co. 
LTD., AND ANOTHER— DBFANDANT3 
versus 


ALDEN WESLEY AND OTHERS — 


PLAINTIFFS. 

Redemption, sutt for—Power of sale —Dutieg of morta 
gagee and purchaser —Inadequacy of price. 

In pursuance of a power of sale ina mortgage- 
deed the property was sold by the mortgagee. Ina 
suit for redemption against the mortgagee and the 
purchaser the mortgagor alleged that the sale was 
very disadvantageous but gave no hint to the de- 
fendants that they would be called upon at the trial 
to meet a charge of either corruption or collusion or 
to meet the case that the price was so low as in itself 
to be evidence of fraud: 

Held, that under these circumstances, the failure 
of the defendants to produce counter-evidence as 
to the value of the property did not justify a find- 
ing of the lower Court in effect that the sale was 
fraudulent. 

A mortgagee is not a trustee of the power of sale. 
It is a power given to him for his own benefit, to 
enable him the better to realize his mortgaze-debt. 
If he exercises it bona fide for that purpose, without 
corruption or collusion with the purchaser, the Court 
will not interfere, even though the sale be very dis- 
advantageous; unless indeed, the price is so low as in 
itself to be evidence of fraud. 


Appeal from a judgment of the Court of 
Appeal, dated January 10sh, 191], reversing 


a decree of Morrison, J., dated May 7th, 1910, 


which dismissed the respondents’ action. 

Sir R. Finlay, K. O., and Mr. Rowlatt, for 
the Appellants. 

Mr. Higgins, for the Respondents. 

JUDGMENT. 

Loup De ViLLIERS.— This is at appeal 
against a judgment ôf the Court of Appeal 
of British Columbia reversing a judgment 
of Morrison, J., in the Supreme Court, which 
dismissed the plaintiff's action with costs. 
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The plaintiffs were the mortgagors and 
personal representatives of mortgagors of a 
certain quarry known as Haddington Island, 
and the defendants were the assignees of 
the mortgage and purchasers of the quarry, 
the sale to the latter having been effected 
by virtue of a power of sale conferred on thé 
mortgagees by the indenture of mortgage. 
The statement of claim contained several 
claims, but the claims to which the argu- 
ments before their Lordships were mainly 
directed were for a cancellation of the con- 
veyance to the purchasers, and for a declara- 
tion that the plaintiffs were entitled to 
redeem the mortgage. The grounds upon 
which these claims were based were 
that the assignment of the mortgage did 
not vest in the defendant Company any 
interest or title to the mortgage; that there 
had not been a due registration either of 
the assignment or of the conveyance; that 
the defendant Company had no right to 
exercise the power of sale; that no demand 
had been made on the mortgagors for pay- 
. ment and no notice given to them of the 
intended sale, and that the defendant Com- 
pany did not use its best exertions, or 
indeed any exertions to obtain the best 
price for the said Haddington Island alleged 
to have been sold by it as aforesaid, and 
that the purchase price alleged to have 
been paid by the defendant Walker or the 
defendants MacDonald, Wilson, and Snider, 
was & very inadequate price for the said 
property. At the close of the trial the 
learned Judge made the following observa- 
tions:— The whole transactions seem to 
me to have been quite valid and regular, and 
you cannot disturb the defendant; but I 
have some misgivings as to the assignment 
to Fulton. Outside of that, I would not 
hesitate to give judgment. I think the 
same was valid and the other points I am 
satisfied on, bnt I have some misgivings 
on that point. There is an obvious mis- 
print as the assignment, the validity of 
which is denied was made by and not to 
Falton wh> was Commissioner of Lands. The 
mortgagee was one Macaulay, who had 
assigned the mortgage to a previous Com- 
missioner of Lands and the point now made 
by the plaintiffs was that the title to the 
mortgage did not vest in the defendant 
Company as assignee inasmuch as the 
Commissioner had not obtained the 


authority of the  Lieutenant-(lovernor .in 
Council to assign the bond. The Judge, 
after considering the question, decided that 
it could not be raised without making the 
Attorney-General a party. He accordingly 
dismissed the action with costs. On appeal 
to the Court of Appeal the Chief Justice and 
Mortin, J., confined themselves entirely to the 
question whether the sale had been made by 
the defendant Company with due regard to 
the interest of the mortgagors.  Galliher, J., 
also discussed that question but he made a 
few observations upon another question raised . 
in the Court of Appeal, namely, whether an 
arrangement made before the date of assign- 
ment by the Government with the mortgagors 
under which the Government was to receive 
the royalty due. to the mortgagors on stone 
taken from the quarry and apply the same 
in reduction of debt would have debarred 
the Government from exercising the power 
of sale, If the Government had no right 
to sell the property the assignees would 
equally be debarred from selling it. Upon 
this point the learned Judge .said: “Taking 
all arrangements which finally culminated in 
the agreement of July 12th, 1894, and reading 
that agreement, it appears to me it goes no 
further than to provide for an application of 
the royalty on such stone as should be sup- 
plied thereunder on the mortgage. This 
was done, aud although we find credit for 
stone supplied for the Empresa Hotel, I treat 
that merely as a sum received and applied 
in due course on the mortgage. This was the 
last credit given and some two years before, 
the mortgage was assigned to the defendant 
Company so that even if that is treated as a 
payment under*a special agreement the mort- 
gagors were for a long time subsequent there- 


‘to in default and the government could deal 


with the mortgage as they saw fit due regard . 
being had to the interest of the mortgagors. . 
Their assigns could, of course, do likewise,” 
He agreed, however, with the other members 
of the Court of Appeal that the sale had not 
been made with the due regard to the inter- 
estas of the mortgagors and the sale was ac- 
cordingly ordered to be set aside and the 
plaintiffs were allowed to redeem. 

Their Lordships entirely agree with the 
view that what took place between the 
Government and the mortgagors before the 
assignment was not sufficient to deprive the 
assignees of the right to exercise the power 
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of the sale contained in the indenture, The 
real question, therefore, to be decided in this 
appeal is whether, in view of the findings and 
of the evidence given at the trial, the Court 
of Appeal rightly decided that there was 
such a reckless disregard of the interests of 
the mortgagors as would justify the setting 
aside of the sale. 

. The parties against whom the action was 
brought were not only the assignees of the 
mortgage, but also the purchasers of the 
property. 

The sale was effected by virtue of a power 
which isin the following terms:— If the 
mortgagors make default as to any of the 
covenants or provisos herein contained, the 
principal hereby secured shall at the option 
of the mortgagee, his heirs or assigns, forth- 
with become due and payable, and in default 
of payment the powers of sale hereby given 


may be exercised, provided that the said. 


mortgagee, on default of payment for one 
month may on one month’s notice, enter on 
and lease or sell the lands. And provided 
. also that, in case default be made in payment 
of either principal or interest for two months 
after any payment of either falls due, the 
said powers of leasing or selling of any of 
them may be acted upon without any notice 
Provided that, in default of the payment 
of the interests hereby secured, the principal 
hereby secured shall 
Ostensibly, therefore, the mortgagees acted 
within their powers in selling the property, 
aud the purchasers are entitled to the full 
benefit of their purchase unless it be alleged 
‘and proved that they acted in collusion with 
the vendors, or that the price was so low as 
in itself to be evidence of fraad or collusion. 
Unfortunately, from first to last there is no 
allegation in the statement of claim charg- 
ing the purchasers with fraud or collusion 
or bad faith or knowledge of the existence 
of facts which would invalidate the sale. 
The allegations that the defendant Company, 
that is to say, the vendors, did not use any 
exertions to obtain the best price for the 
land, and that’ they sold it to the purchasers 
at & very inadequate price, are quite consis- 
tent with perfect good faith on the part of 
the purchasers, and yet these are the only 
allegations from which it could possibly have 
been inferred that at the trial attempts 
would be made to charge them with collusion 
or want of good faith, At the trial the 


become payable." 


evidenee was mainly directed towards estab- 
lising those grounds of claim which have 
since been practically abandoned. Incident- 
ally, Alden House, one of the plaintiffs, was 
asked what the value of the property was 
and his answer was: “Well it is worth at 
‘least $20,000 at the very least. We were 
offered 3 30,000 for it once.” As this 
amount is far in excess of the price for 
which the property was sold, namely, 
$3,250, it is contended that the sale should 
not be allowed to stand, but, in the absence 
of any notice to the defendants that the 
alleged inadequacy of price would be relied 
upon as proof of fraud or collusion on their 
part, they should not be prejudiced by their 
failure to produce counter-evidence as to 
value. The evidence as to the value given 
on behalf of the plaintiffs was of the most 
flimsy nature, Huson said that they had 
been offered $ 30,000 for the quarry, but did 
not produce the person who had made the 
offer. Nor did the plaintiffs produce any 
expert or, indeed, any other evidence in sup- 
port of Huson’s casual statement as to value. 
If the property was so valuable early in 
1908, there is no satisfactory explanation 
why it was not sold and the proceeds of the 
sale applied towards redemption of the 
mortgage. Itis clear from the correspond- 
ence that, as far back as January 1908, Huson 
knew that there was a prospect of the pro- 
perty being immediately sold for the amount 
of the original mortgage-debt, but, although 
he protested against such a sale, he made no 
attempt to find the means of paying the 
Government the sum of $1,150, which was 
all that was then still owing for principal 
and interest. Under the indenture of morb- 
gage, the mortgagors were at liberty to pay 
the debt after three months’ notice in writ- 
ing to the mortgagee or his assigns, or upon 
the payment of three months’ interest in 
lieu of notice. No snch notice appears to 
have been given, nor interest tendered either 
to the Government or to the defendant Com- 
pany after it had, in March 1908, obtained 
from the Government an assignment of the 
mortgage. The defendant Company accord. 
ingly sold the property for $3,250 and it 
now holds the balance after payment of capi- 
tal and interest, at the disposal of those 
entitled thereto. Thetrial Judge was per- 
fectly satisfied as to the validity of the trans- 
action, in the notice of appeal to the 
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Court of Appeal, although other grounds of 
alleged invalidity are fully stated, not a word 
is said as to fraud or collusion. Bat the 
Court held, in effect, thatthe sale was fraudu- 
lent. Among the cases cited by Galliher, J., 
was that of Warner v. Jacob (1) where Kay, 


J., summing up the authorities is reported to. 


have said: “The result seems to be that a 
mortgagee is, strictly speaking, not a trustee 
of the power of sale. It isa power given to 
him for his own benefit, to enable him the 
better to realize his mortgage-debt. If he 
exercises it bona fidedor that purpose, with- 
out corruption or collusion with the pur- 
chaser the Court will not interfere, even 
though the sale be very disadvantageous, 
unless indeed the price jis so low as in itself 
to be evidence of fraud." In the present 
case the statement of claim alleged in effect, 
that the sale was -very disadvantageous, 
but it gave no hint to the defendant 
that they would be called upon at the 
trial to meet a charge of either corruption 
or collusion or to meet the case that the 
price was £o low as in itself to be evidence 
of fraud. Under these circumstances, their 
Lordships are unable to attach the same 
importance as was attached by the Court 
of Appeal to the circumstance that the de- 
fendants produced no evidence as to the value 
of the property, nor are they prepared to 
dissent from the finding on the facts by the 
learned Judge at the trial. They will, there- 
fore, humbly advise His Majesty that the 
judgment of the Court of Appeal should be 


reversed and the judgment of Morrison, J.,. 


restored. The respondents will bear the costs 
of this appeal and the costs incurred in the 
Court of Appeal and the Supreme Court. 
Solicitors for the Appellants: Messrs, 
Gard Rook $ Qo. 
Solicitors for the Respondents: 
Maddison Stirling, Humm § Davies, 


(1) (1882) 51 L. J. Ch. 642; 20 Ch. D. 220; 46 L. T. 
656; 30 W. R. 721. 


Messrs. 
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(s. c, 5 S. L. R. 184) 
SIND JUDICIAL COMMISSIONER’S 
COURT. 

ORIGINAL Civit, Sait No. 4 or 1904, 
September 5,1910. 
Present:i— Mr. Fawcett, A. J. C. 
HEMANDAS BAMRAKHIOMAL— 
PLAINTIFF3 
versus 


OHELLARAM AND orBERs— DEFENDANTS., 

Civil Procedure Code (Act V of of 1908), s. 161, O. 
XX, r. 3—Interlocutory judgment— Right of successor 
to re-consider— Civil Procedure Code (Act V of 1908), s. 
92 (2), interpretation of—Retrospective effect — Civil 
Procedure Code (Act XIV of 1882), s. 539 —Scheme suit 
instituted before passing of new Code—Bar under sec- 
tion 92 (2)— General Clauses Act (X of 1897), s. 6, 
scope of —Interpretation of Statutes — Procedure Acts. 

A Judge has power to reconsider an interlocutory 
judgment delivered by his predecessor on any issue 
before the final disposal of the case, if interlocutory 
judgment is based on an erroneous assumption, or 
hypothesis. 


Balwant v. Secretary of State, 32 B. 432, at p. 497 
10 Bom. L. R. 531, followed. 

Chinku v. Utamchand, 2 8. L. R. Civil 59 at p. 62 
relied upon. 


Where a provision in an enactment js in its nature . 
declaratory, the presumption against construing it 
retrospectively is inapplicable, 

Attorney-General v. Theobald, (1890) 24 Q. B. D. 557; 
62 L. T. 763; 88 W. R. 697; Steel v. A Kinlay, 5 App. 
Cas. 754 ab pp. 781-2; 43 L. T. 358; 29 W. R. 17,-relied 
upon. 

Where the Legislature allows an interval of time 


between the passing of an enactment and its com. 


mencement so that steps might be taken for avoiding 
any hardships arising from the change of law, the 
inference is that the enactment was intended to bave 
retrospective effect. 

The operation of section 6 of the General Clauses 
Act is limited to cases in which tho changein the 
law is the result of a mere repeal of the old enact. 
ment and does not extend where itis due to an ad- 
dition to it. ' A 

Jagodanund v. Amritalal Sircar, 22. ©. 767 at p 
781, followed, i 

Steele v. M’Kinlay, 5 App. Cas. 755 at 
43 L. T. 358; 29 W. R. 17, relied upon. 


The Cede of Civil Procedure, 1908, contains no 
saving of pending suifs from its operaticn. The 
general intention of retrospeotivity is indicated by 
the special savings of pending arbitration proceedings 
and the present right of appeal. ` 


pp. 781-2; 


The provisions of sub-section (2) of section 92 of 
the Code of Civil Procedure are of a declaratory 
nature inserted with a view to settle the point 
whether the provisions of the corresponding sec- 
tion 589 of the former Code were mandatory or not; 
consequently, they operate retrospeotively. i 


Abdul Rehman v. Kussum Ebrahim, 13 Bom. L, R. 
588 at p. 588; 11 Ind, Cas. 726, referred to. 
The Ydun, (1890) B. 230, relied upon. 
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A suit for removal of certain trustees and for the 
proper administration of a trust instituted without 
the sanction of the Advocate-General would be 
barred under section 92 (2) ofthe new Code even 
if the suit was instituted in 1904. 

In 1904, the point whether the provisions of sec- 

tion 889 ofthe old Civil Procedure Code were 
mandatory or merely direotory was & most doubtful 
one for the province of Sind and a plaintiff cannot be 
. said to have had in 1904, an indubitable right to 
bring a scheme suit without the sanction of the 
Advocate-General or other office authorized under 
section 539. 
. The subsequent ruling of the. Judicial Commis- 
sioner’s Court Sind in 1907, Radhibat v. Kundanmal, 
15. L.R. 155, cannot properly be said to operate 
retrospectively so as to vest in plaintiff a right at the 
date of the institution of suit which he did not pos- 
sess in the state of the laws then existing as inter- 
preted by the Bombay High Court or the Sind Sadar 
Court. . 

Tricumdas Y. Khémji, 16 B. 626, Sayad Hussein v. 
Collector of Karia, 21 B. 257, referred to. 


Mr. E, Raymond, for the Plaintiffs. 
Mr. Hirdaram Mewaram, for the Defen- 
dants. 


JUDGMENT.—The plaintiff, who is a 
brother of the late Shewaram Ramrakhiomal, 
anda beneficiary under his Will, sues 
the four executors of the estate, alleging 
that they or rather the first three, have 
been - guilty of failure to discharge their 
duties and acts of bad faith and misconduct, 
showing them to be unfit to act as executors 
or trustees, and seeks a decree ordering the 
removal of the first: three defendants and 
directing defendant No. 4, whois also a brother 
of Shewaram, to administer the trust singly 
or appoint new trustees in place of the first 
three defendants, to render full and true ac- 
counts and give such other and further re- 
lief as to the Court may appear fit, fair and 
reasonable under the circumstances of the 
case. . 

The first three defendants deny the alleged 
acts of misconduct, etc., and also plead thar 
the plaintiff has no right of suit. 

The following issues were accordingly 
raised on the 9th February 1904: — 

1. Is plaintiff entitled to sue? 

2. Is his suit barred by section 539, Civil 
Procedure Code? | 

2. Have defendants Nos. 1 to 3 been guilty 
of the acts mentioned in paragraph 7 of the 
written statement? 

4. Are there pecuniary circumstances as 
stated in paragraph 8 ? 

5. Should they for: these causes, or for 
failure to submit accounts be removed? 
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6. What further orders should be passed 
as regards the estate? 

On the lst June 1969, the first two issues 
were argued for preliminary decision. The 
first was, however, abandoned by defendants’ 
Pleader. Onthe 2nd June 1909, Mr. Knight, 
A. J. O., delivered an interlocutory judgment 
in which he finds the second issue in the 
negative on the ground that, under the ruling 
in Radhibaz v. Kundanmal (1), the provisions 
of section 539 of the Civil Procedure Code of 
1882, which was in force when the suit waa 
instituted, were merely directory and not 
mandatory. He further holds that the issue 
must be decided by section 539 of the old 
Code, not by section 92 of the«new one, ‘for, 
a subsequent alteration of the law cannot de- 
prive plaintiff of a substantive right that he 
enjoyed wheu he filed his suit.” 

Since then, no further progress has been 
made with the trial of the suit, the proceed- 
ings being stayed pending the decision of the 
case in which the validity of the Willis con- 
tested on the grouud that the property dealt 
with in if was joint family property. That 
case was decided by the Appellate Side of the 
Court onthe 24th June 1910, and on the 
lth instant I refused to allow any further 
stay of the proceedings. 

lt seemed to me, however, that the, view of 
Mr. Kinght as to the non-applicability of 
section 92 (2) of the Code of 1908 to the 
suit, was open to question, and I have, 
therefore, had the point fully argued be. 
fore me. 

Mr. Raymond for the plaintiff contended 
that I had no power tore.open an issue al- 
ready decided by Mr. Knight: but it isto be 
noted that the issue actually decided was 
only, whether the suit was barred by section 
539 of the Code of 1882. Strictly speaking, 
his remarks regarding the non-spplicability 
of section 92 (2) of the Code are obiter dicta, 
But, even taking this point as impliedly in- 
cluded in the issue, [think l clearly have 
power to re-consider the matter, if ] find that 
part of the interlocutory judgment to be 
based on an erroneous assumption or hypo- 
thesis. In support of this I would refer to 
the remarks of Batchelor, J.,in Balwant v. 
Secretary of State (2);see also the case of 
Chinku v. Utamchand (3), where a fresh 

(1) 1 S. L. R. 155. 


(2) 82 B. 432 at p. 497; 10 Bom. L. R. 581, 
(3) 2 S. L. R, Civil 59. 
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finding ona issue already decided by the 
Judge’s predecessor was upheld by the Ap- 
peal Court. Order XX, rule 3, of the Civil 
Procedure Code, to which Mr. Raymond 
referred, does not apply to this case, because 
Mr. Knight's interlocutory judgmentis not 
a judgment containing the grounds of a dec- 
ree in the suit so as to constitute it a judg- 
ment of the kind referred to in that rule, see 
definition of “judgment” in section 2 (9) of 
the Code, On the other hand, it would be 
ridiculous for me to go into the merits of 
the guit and record evidence which will pro- 
bably take up a large amount of time, if I 
thought that the suit was bad for want of 
the sanction prescribed by section 92 of the 
Code, and thatall the time aud trouble 
involved in its trial on the merits 
would eventually be wasted. Section 151 
of the Code, applies to enable the Court 
to do what is necessary to prevent such an 
abuse of ita process. 

Mr. Raymond relies onthe view taken by 
Mr. Knight that, at the date of the institu- 
tion of the suit, the plaintiff had a substantive 
right to bring it without any such sanction as 
that required under section 92, and that sub. 
section (2) of that section cannot, therefore, 
operate retrospectively to deprive him of such 
right. But, is it the case that plaintiff really 
' had any such definite right?, At the time he 
brought his suit in 1904, there does not appear 
to have been any authoritative decision by the 
Sadar Court in Sind on the point whether the 
provisions of section 539, Civil Procedure 
Oode, were mandatory or merely directory, as 
to which there has been such conflict of 
opinion. But, in so far as the decisions of the 
Bombay High Court are generally followed in 
this Province in preference to those of other 
High Courts (see per Beaman, J., at page 592 
of Sind Sadar Court Selected Decisions, Vol. 
H, where this is stated to have “always been 
the practice” of the Sadar Court), the view 
then in force must be taken to have bsen that 
adopted by the Bombay High Court in the 
cases of Tricumdass v. Khimji (4) and Sayad 
Hussein v. Collector of Karia (5), rather than 
that subsequently adopted by the Calentta 
High Courtand followed by this Court in 
1907. Atany rate, the point was at most s 
doubtful one, and the plaintiff cannot be said 


to have hadgor thought he had, an indubit" 
(4) 16 B. 626. 
(8) 21 B. 257. 


INDIAN CASES. 


[1919 


able right to file this suit without the sanction 
of the Advocate-General, or other authorized 
officer, under section 539, Civil Procedure 
Code. 

The fact that it was subsequently ruled 
that such sanction was not necessary, no doubt, 
removed any objection such as that raised in 


this ease, so long às that ruling and section 


539, Civil Procedure Code, remaiued in force. 
But it cannot be properly said to operate 
retrospectively,so as to vest in plaintiff a right 
at the date of the institution of the suit, which 
in fact he did not possess in the then existing 
state of the law, as interpreted by the Bombay 
High Oourt or the Sind Sardar Court. And, 
had the ruling in Radhibad v. Kundanmal (1) 
been subsequently reversed by the Privy 
Council, the decision would obviously. operate 
to bar the present suit. The same principle 
seems to me to apply to the provisions of sec- 
tion 92 (2) in which the Legislature has 
deliberately reversed the view of the law 
followed in Radhibai’s case (1) and adopted 
that followed by the Bombay High Court. 
As stated in Hardcastle on Statutory Law, 
9rd Edition, page 363, "where an Act is in its 
nature declaratory, the presumption against 
construing it retrospectively is inapplicable. 
Asta of this kind, like judgments, decide like 
cases pending when the judgments are given 
but do not re-open decided cases.” See also 
Maxwell on the Interpretation of Statutes, 3rd 
Edition, page 309, Attorney-General v. Theobald 
(6) and Steele v. M'’Kinlay (7). In the parti- 
cular case of sub-section’ (2) of section 92 of 
the Code of Civil Procedure, 1908, there ean, 
I think, be no reasonable doubt that its pro- 
visions are of adeclaratory nature, inserted 
with a view to settle the point on which con- 


flicting decisions had been given by the vari- 


ous High Courts, as to whether the provisions 
of the corresponding section 539 of the former 
Code were mandatory or not. 

Another consideratibn which also tells i in 
favour of the above view is, that though the 
Code of 1908, was passed on the 21st. March’ 
1908, it did not actually come into force till 
the lst January 19023. Attention was drawn 


to the change of law about to be effected by . 


section 92 (2), of the Code in Radhabat's case 
(1) and if the plaintiff had exercised due 


(o (1890) 24 Q. B. D. 557762 L. T. 768; 38 W. R. 
(7) 6. App. Cas. 574 ab pp. 781-2; 43 Lr. T. 858; 29 
W. BL. 
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vigilance, he could have moved the Court to 
dispose of the case before the Ist January 
1909, so as to avoid the operation of section 
92 (2), in respect of pending suits. The fact 
that the Legislatureallowedan intervaloftime 
in which plaintiff might have taken steps for 
avoiding any hardships arising from the 
change of law, is a circumstance which sup- 
poris the inference that section 92 (2) was 
intended to have retrospective effect; see Hard- 
castle'on Statutory Law, 3rd Edition, p. 362, 
and Maxwell on the Interpretation of Statutes, 
3rd Edition, p. 311. - < 

As said by Davar, J. à in Abdul Rehman v. 
Kassum Hbrahim (8), "the object of providing 
that in charity suits the previous sanction 
of the Advocate-General should bea condi- 
tion precedent to the institution of the suits 
is to save trustees from harassing and 
vexatious actions at the instance of irresponsi- 
ble parties.” It is, therefore, somewhat on a 
par with the Public Authorities Protection 
Act, 1893, (56 and 57 Vict, C. 61), section 1 
of which provides a period of six months’ 
limitation for actions instituted in respect 
of any alleged neglect or default in the 
execution of any Act of Parliament or of 
any public duty or authority. In The Ydun 
(9), it was held that this provision was 
retrospective; as dealing with procedure 
only. Thisis a far stronger case than the 
present, because, the protection there given 
amounted to an absolute bar of the suit; 
whereas here there is no bar, provided 
the Advocate-General’s consent be obtained. 

lf sub-section 2 of section 92 was nob in- 
tended to be retrospective, the Legislature 
would almost certainly have inserted the 
words ‘after the commencement of this 
Code” after the word "instituted," cf. section 1 
of the Public Anthorities Protection Act, 
1893. It must also be noted that the Gode 
of 1908 contains no saving of pending suits 
and does not even impose the limitation "so 
far as may be," which is contained in section 
2 (3), of the Criminal Procedure Code, 
1898, The general intention of retrospectiv- 
ity is, on the contrary, indicated by the special 
- gaving of pending arbitration proceedings 


under section 89 (2); while section 154 only. 


saves a present right of appeal,” and not of 


eui. 
Section 6 of the General Clauses Act, 
(8) 13 Bom. L. R. 583 at p. 588; 11 Ind, Cas, 726, 
(9) (1899) B. 236. 
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1897, does not help the plaintiff, because, 
as pointed out in Jagodanund v. Amritalal 
Sércar (10), the operation of such an enaot- 
ment is limited to cases in which the change 
in the law is the result of a mere repeal of 
the old enactment, and does not extend 
where it is due (as in this case) to an 
addition to it, cf. also Steele v. M’Kinlay 
(7), where a distinotion is drawn between a 
repealing and a declaratory Act. In any 
case, for the reasons already given, “a 
different intention appears” and section 
6 of the General Clauses Act, 1897, does 
not, therefore, bar the retrospective operation 
of section 92 (2) of the Civil Procedure 
Oode to the present suit. 

I accordingly hold that the plaintiff had 


. no vested right at the date of the institution 


of the suit, which can bar section 92 (2) 
from operating retrospectively to it, and 
that the provisions of that sub-section, 
being of a declaratory nature, do apply to 
the present suit. Mr. Knight has not fully 
considered this point and his interlocutory 
judgment that section 92 (2) does not apply 
is, im my opinion, based on an erroneous 
assumption, which justifies me in refusing to 
be bound by it. The result is, that I hold 
the present suit barred by section 92 (2) of 
the Code for want of the Advocate-General’s 
sanction. It is admitted that the -suit is 
one regarding a “trust created for public 
purposes of a charitable or religious nature;" 
and the plaint is not confined to the private 
trust under the Will, but prays for the 
removal of the three trastees—defendants 
generally. 

For the above reasons, I dismiss the 
plaintiff's suit, with costs. I see no sufficient 
reason to refrain from following the ordinary 
rule as to costs following the event, especially 
as this seems to me clearly a case in which, 
at any rate, a reasonable suspicion arises ag 
to the bona fide nature of the suit., 


Sut dismissed. 
(10) 22 C, 767 at p. 781. 
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BEVUGAN CHETTY t. KRISHNA AIYANGAR, 


(s. c. 10 M. L. T. 557.) 
‘MADRAS HIGH COURT. 
Sgcosp Civi, Appsat No. 722 or 1910. 
October 25, 1911. 
Present:—Sir Ralph Benson, Judge, 
and Mr. Justice Spencer. 

A. R. R. M. S. V. SEVUGAN CHETTY 
— PEAINTIFF— APPELLANT 
versus 


' KRISHNA AIYANGAR AND ANOTHER— 


DgFENDANT4— RESPONDENTS, 

Qivil Procedure Code (Act V of 1908), O. VI, r. 17 
-—Suit lo recover account-books from one’s servants — 
Amendment of plaint —Adding further relief to recover 
moneys. 

Where a suit as originally framed is to recover 
the account-books of the plaintiff from his servants 
who were in charge of his business, an application for 
amendment, before any evidence was recorded, merely 
claiming by way of furthor relief the moneys due 
from them also on the facts stated in the original 
plaint is proper and should be allowed. The fact 
that the further relief asked for might have been 


, , barred in the interval does not by itself render the 


amendment improper. 

Kisandas Rupchand v. Racchappa Vithoba, 33 B. 644 
at p. 651; 11 Bom. L. R. 1042 and Mulia Veetil Seethi 
Kutti v. Kerambath Painthuti Achutan Nair, 21 M. L.J. 
4715; 10 Ind. Cas. 218, refeired to. 

Weldon v. Neal, (1887) 19 Q. B. D. 894; 56 LL, J. 
Q. B. 621; 35 W. R. 820, distinguished. 

Account-books are personal property anda suit to 
recover them from servants would lie. 


Second appeal against the decree of the 
District Court of Madura,.in Appeal Suit No. 
551 of 1909, presented against the decree 
of the Court. of the District “Muusif of 
Sivaganga, in Original Suits No. 478 of 1908. 

Mr. V. O. Seshachariar, for the Appellants. 

Mr. O. Madhavan Nair, for the Respon- 
dents. 

JUDGMENT.—We think that the Courts 
below were in error in refusing to allow the 
plaintiff to amend his plaint as prayed in his 
petition of the 8th July 1909. This petition 
was put in before any evidence had been 
recorded. It did not allege any new facts, 
but merely prayed that an additional relief 
might be granted on the facts stated in the 
original plaint. 

It may be that the further relief then 
asked for had become barred in the interval 
but we do not think that this by itself 
necessarily renders the amendment improper. 
The rule applicable is that contained in 
Order V1, rule 17 of the new Code of Oivil 
Procedure which enacts that the Court may 
at amy stage ‘allow a party to amend the plead 
ings “in such manner as may be just" and 
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that “all sach amendments shall be made as 
may be necessary for the purpose of deter- 
mining the real questions in controversy 
between the parties.’ There oaa be no 
doubt that both the conditions laid down in 
the above rale are satisfied in the present 
ease. The reliefs claimed by the plain- 
tiff and the facts on which he claimed them 
are stated in the original plaint, though 
he then only asked the Court to recover his 
account-books from the defendants, who were 
alleged to be his servants, and said he would 
bring a separate suit for the money due by 
them. He afterwards thought it was desir- 
able to claim the recovery of the money in the 
same suib. There is no injustice to the 
defendants in allowing this amendment, for 


_ the effect of itis to enable the plaintiff to 


prove his right to money which, before any 
bar by limitation had arisen he had in the 
original plaint claimed as due to him by' the 
defendants (see the remarks of Batchelor, J., 
in Kisandas Rupchand v. Rachappa Vithoba 
(1) and also the recent case in this Oourt 


Mulla Veetitl Seetht Kutti v. Korambath 
Painthuti ` Achutan Nair (2). The case 
. of Weldon v. Neal (3), is very different 


from the present case, for in that case 
the proposed amendment alleged assault, 
malicious prosecution and other facts not 
stated in the original plaint, and which cən- 
stituted a totally new cause of action. The 
Courts below not only refused to allow 
amendment in the present case, but dismiss- 
ed the plaintiff’s suit as originally framed 
ov the ground that it was unsustainable. 

We do not understand why it was consider- 
ed to be so. The plaintiff alleged that the 
defendants were his servants. on a monthly 
pay and had charge of his shop, and claimed 
that the accounts kept by them in regard 
to the business were his property and he 
sued to recover these accounts. It is 
dificult to see why such a suit should be 
unsustainable, 

We set aside the decrees of the Courts 
below and remand the suit to the District 
Munsif to be restored to his file and to be 
disposed of according to law. He should . 
allow the amendment desired by the plaintiff, 
and allow the defendants to put in a fresh 

(1) 38 B. 644 at p. 651: 11 B&m. L. R. 1042. 

(2) 21 M. L. J. 475; 10 Ind. Cas. 218. 

(3) (1887) 19 Q. B. D. 394; 56 L. J. Q. B. 621; 85 


Vol. XILI) 


LEKHBSAJ v. HARPAL SINGH. : : 
written statement if they desire to do so, and 
if necessary, he should revise the issues. x 


The costs will abide the resulta. 
° Decreé set aside. 


[s. 0. 11 M. L. T. 1; (1911) 1 M. W.N. 16; 9 A.L.J., 40.] 
PRIVY COUNCIL, 
APPEAL FROM THE HiGH Court og 
JUDICATURE FOR THE NonTH- WESTERN 
PROVINCES, ÁLLAHABAD. 

l November 22, 1911. 
Present:—-Lord Macraghten, Lord Robson, 
Sir John Hdge and Mr. Ameer Ali 
Thakurain LEKHRAJ KONWAR— 

. APPELLANT 
' versus 


Thakur HARPAL SINGH AND OTHERS— 


RESPONDENTS. 

Hindu Law—-Succession—Impartible estate--Rule of 
primogentture—Owner devising the estate to his widow 
—Neat reversioner disputing the Will — Probate—Com- 
qpromise—Consiruction— Character of the estate taken 
- by the newt reverstoner. 

One R. S.,who wasin possession of an impartible 
estate, succession to which was governed by the rule 
of primogeniture, died without male issue, leaving 
a Wil by which he left his eutire estate absolutely 
io his widow, who applied fora grant to her of 
Probate of the Will. 'The next reversioner, S. S. filed 
objeotions to Probate being granted, and instituted 
a suit against the widow claiming that the Will was 
nul and void as against him and the estate and 
that absolute possession over the entire estate should 
be awarded to him. A decree in the suit was 
made in accordance with the terms of a compromise 
between the parties whereby it was provided, inter 
alia, that the widow should remain in possession 
during her life-time of the entire estate left by R. 8. 
exercising the powers of a gaddi-nashin without the 
power of alienation, that S. 3. should receive an 
annual allowance; that on the death of the widow S. 8. 
or any representative of his should be the absolute 
owner of the estate and should occupy the gaddi; 
and that should it be indispensably necessary to raise 
any money on the estate by way of a loan the parties 
to the compromise should in concurrence ' with 
each other borrow an amount and re-pay the 
same from the profits of the estate. The Will 
was subsequently admitted to Probate. 8.8. predeceased 
the widow of R. S. The widow of 3. S. brought the 
suit claiming proprietary possession of the estate as 
against her husband’s distant cousin in the male line 
and certain other members of his family: 

Heid, that the rights of the parties to the suit 
depended on the construction of the compromise, but 
not upon the Will of R. 8. and that the fact that. 
after the compromise the Will was admitted to Probate 
did not affect the rights of &. S. 

Held, also, that the compromise did not change the 
character of the estate, which as an impartible estate 
devolved on S. S. on the death of R. 8.; that by the 
compromise S. S. reserving to himself the said annual 
income oub of the estate gave to the widow of R. 
S.a bare interest for her life in his (S. S.) impartible 
estate, and that on the death of S. S, the estate as 
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an impartible estate devolved, subject to the life- 
interest of the widow of R. S.,on the heir of S. 8., 
according to the rule of primogeniture, and not on 
the widow of S. S. 7 

Harpal Singh v. Lakhraj Kunwar, 80 A. 406; 5 A. L. 
J. 405; (1908) A. W. N. 165, affirmed. J 


Appeal from a judgment and deeree of the 
High Court at Allahabad, dated May 29th, 
1908, reversing that of the District Judge of 
Jaunpur, dated February 24th, 1906. 


FAOTS.— The suit was instituted in the 
Court of the Subordinate Judge of Jaunpur, 
but was subsequently transferrad to the 
Court of the District Judge of Jaunpur, who 
allowed the plaintiff's (appellant's) claim, 

The facts of this case are fully stated in 
the judgment of their Lordships. For a 
report ofthe judgment of the Higa Court see 
Harpal Singh v. Lekhraj Kunwar (1). 

Sir BA Erle Richards, K. O., and Mr. B, 
Dube, for the Appellant.—The estate, though 
impartible, is alienable, and Randhir Singh 
had the power to devise it to his widow. 

(Mr. De Gruyther, K. O —I do not dispute 
that point, which was decided in Rant Sartaj 
Kuuri v. Ram Deoraj Kuari. (2)] 

Randhir Singh made a Will giving the whole 
estate to Sonao Kunwar, his wife, who by 
virtue of that gift became the absolute owner 
of the estate: Musammut Surajmant v. Ribi 
Nath Ojhr (3). 

The effect of such a transfer of the estate 
was, that the original character of its im- 
partibility and the special custom regulating 
its descent by the rule of primogeniture were 
destroyed. That isthe effect of the Will. 
Probate of that Will was granted to Sonao 
Kunwar, and the absolute gift of the estate 
to her is good, 


Even if the estate is impartible, the appel- 
lant succseds to it, unless it is established 
that the estate is impartible and also that 
guocession to it is governed by the rule of 
primogeniture. But, here, by virtue of the 
compromise, Sheopal Singh acquired an abso- 
lute vested interest in the estate subject to 
the life-interest of Sonao Kunwar. 

That interest of Sheopal Singh was his self. 
acquired property and passed to his widow 
on his death under the ordinary rule of 


(1) 80 A.496;5 A.L.J. 405; Ave W. N. (1908) 
165. e 

(2,151. A. 51; 10 A. 272. . : 

(3) 35 I. A. 17; 18 M. L. J. 7; 12 C. W. N. 231; 10 
Bom. L, R. 59; 5 A. b. J. 67; 7 C. L. J. 181; 3 T. 
144 (P, C). 


bd 
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descent of self-aequired property of a Hindu 
- governed by the. Milakhshara .law: Peria- 
sami v. Pertasami (4) and the Shivagunga’s 
ease (5). Reference was also made to Abdul 
Wahid Khan v. Musammat Nuran Bibi (6). 

Mr. De Grugther, K. O, and Mr. G. E. A. 
Ross, for thé Respondents, were not called 
, upon, bat they referred to Khunnt Lal v. 
Gobind Krishna Narain (7) as to effect of a 
com promise. 

JUDGMENT. 

Sır Joan Ebpag.—' This is an appeal by 
Thakurain Lekhraj Kunwar (the plaintiff) 
from the deoree of the High Court of 
Judicature for the North-Western Provinces 
of India, dated the’‘29th of May 1908, which 
geb aside the decree in the plaintiff'a favour 
of the District Judge of Jaunpur, and dis- 
missed the plaintiff's suit and certain objeo- 
tions which had been filed by her. 

In the suit in which the decree now under 
appeal was made the plaintiff, who was the 
widow of Sbeopal Singh, claimed proprietary 
possession of the Riasat of Singra Mau in the 
District of Jaunpur, and mesne profits. The 
defendants to the suit, who are respondents 
to this appeal, are Thakur Harpal Singh, a 
distant cousin in the male line of Sheopal 
Singh, Shamshér Bahadur Singh, a younger 
brother of the father of Thakur Harpal Singh, 
' Raghuraj Bahadur Singh, and Rampal 
Singh, minors, sons of Shamsher Bahadar 
Singh, and Thakurain Janki Kunwar, the 
widow of Rudarpal Singh, who was a brother 
of Sheopal Singh and had died without male 
issue, The last common ancester of Sheopal 
Singh and Thakur Harpal Singh was Dammar 
Singh. NE 

The District Judge of Jaunpur gave the 
plaintiff Thakurain Lekhraj Kunwar a decree 
for possession as an Hindu widow, and decreed 

mesne profits. From that decree the defen- 
dants, Thakur Harpal Singh and Shamsher 
Bahadur Singh, on his own behalf and as 
guardian of his sons Raghuraj Bahadur Singh 
and Rampal Singh appealed to the High Court, 
and in that appeal.the plaintiff filed objec- 
tions to the decree of the. District Judge, 
' claiming that she was entitled toa decree 

(4) 51. A. 6l; 1M. 818, | 

(5) 9 M. I. A. 539; 2 W. R. 31 (P. O.). 

(6) 12 I. A.*01; 11 C. 597. 

(7) 38 I. A. 87; 15 CO. W. N. 545: 8 A, L, J. 552; 18 

C, k. J. 575; 13 Bom. L. R. 427; 10 M. L. T. 25; 2 M. 
pz N. 432; 21 M. L, J, 645; 33 A. 8350; 10 Ind, Cas. 
477, 
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for possession of the Siugra Mau Estate 
as an absolute owner, and not merely for the: 
estate ofa Hindu widow. The defendant 
Thakurain J4ánki Kunwar did not.defend the 
suit; she claimed no interest. A 

The question. upon which this appeal de- 
pends is a short one. The Estate of Singra 
Mau descended in the male line from Dam- 
mar Singh as an impartible estate to one 
Randhir Singh, who died without issue male 
in January: 1895, In the family to which 
Randhir Singh, Sheopal Singh and Thakur 
Harpal Singh belonged tho rule of primogeni- 
ture applied so far as this Estate of Singra 
Mau was concerned. The pedigree of the 
family will be found in the.judgment of the 
High Court; it is sufficient now tosay that 
Sheopal Singh, who was the plaintiff’s hus- 
band, was the son of Jagurnath Singh, a 
younger brother of Randhir Singh, and that. 
on the death of Sheopal Singh without a son 
in July 1899 , the defendant Thakur Harpal 
Singh was, subject to the life-interest of Tha- 
kurain Sonao Kunwar under a compromise, 
the next member of the family who was. en- 
titled to the possession of Singra Mau, if the 
estate was then impartible. The question as 
to whether the estate had ceased to-be im- 
partible or had continued to be and was 
impartible on the death of Sheopal Singh de- 
pends upon the construction of an agreement 
of compromise of the 25th of April 1896, to. 
which Sheopal Singh and Thakurain Sonao 
Kunwar, who was the junior widow of 
Randhir Singh, were the parties. 

Randhir Singh, who was then 74 years of 
age, and iu possession of the impartible Estate 
of Singra Mau, made a Will on the 15th De- 
cember 1894, by which he left his entire 
estate and every® kind of moveable and im- 
moveable property of which he was then in 
possession to Thakurain Sonao Kunwar, his 
junior wife. It is admitted that if Randhir 
Singh was then of testamentary capacity he 
had power, as the owner in possession of the 
impartible Hstate of Singra Mau, to make that 
Will, and by it to put an end to the impar- 
tibility ofthe. estate, and- to exclude his 


‘nephew Sheopal Singh from the succession, 


which was the effect of the Will as it was 
executed. After the death of Randhir Singh 
his widow Thakurain Sonao Kuuwar applied 
fora grant to her of Probate of the Will. 
Sheopal Singh and others filed objections to 
Probate being granted; thereupon in March 
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1896 Sheopal Singh brought a suit in .the 
Court of. the Subordinate Judge of Jaunpur 
against Thakurain Songo Kunwar and Thaku- 
rain Shankar Kunwar, the senior widow of 
Randhir Singh, a pro forma defendant, and 
Babu Soridat, also a pro forma defendant, in 
which Sheopal Singh alleged that when 
Randhir Singh was seriously ill and on the 
point of death, and qnite incapable of enter- 
ing into any contract or of understanding any 
transaction, the well-wishers of Sonao 
Kunwar and Shankar Kunwar, having col- 
luded together, caused the Will to be executed. 
Sheopal Singh further alleged in that suit 
that, according io the old custom and nature 
' of the property, and also on the strength of 
right of survivorsbip, the right to oceupy the 
gaddi, and to enter into possession of the 
entire estate devolved upon him on the death 
of Randhir Singh, and he prayed for a decla- 
ration thab the Will of the 15th of December 
1894 was null and void as against him and 
the estate, and fora decree dispossessing 
Thakurain Sonao Knnwar and Thakurain 
Shankar Kunwar, and awarding absolute 
possession to him, Sheopal Singh, over the 
entire Estate of Singra Mau, together with 
zmalaks, moveable and immoveable property 
appertaining to the said estate. 

On the 25th of April 1896 Sheopal Singh 
and Thakurain Sonao Kunwar entered into 
an agreament of compromise which was 
executed by them and was in the form of a 
petition to the Court of the Subordinate 
Judge of Jaunpur in the suit which had been 
brought by Sheopal Singh agsinst Sonao 
Kunwar, Shankar Kunwar, and Babu 
Soridut. That petition was presented to 
the Court of the Subordinate Judge, and 
on the 27th of April 18962 the Subordinate 
Judge made a decree in the suit in accord- 
ance with the petition giving possession of 


the estate to Sonao Kunwar for her life ` 


subject to the terms of the compromise. 

The petition. of compromise was as 
follows:-— 

“1, The name of Musammat Thakurain 
Sonao Kunwar will continue to.be recorded 
in the Revenue papers in the same way in 
which it stands recorded, and she will re- 
main in possession during her life-time of all 
the moveable and immoveable properties, of 
which Rai Randhix Singh was in possession, 
exercising the powers of gaddi nashin (occu- 
pation of gaddi) without the power to transfer 
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or change the estate in any way. 

."2. I, Thakur Sheopal Singh, will take 
the sum of Rs. 12,000 & year at the rate of 
Rs. 1,000 per month from Musammat Tha- 


.kurain Sonao Kanwar for all my expenses, 


and I, Musammat Thakurain Sonav Kunwar, 
will pay the same, I, Thakur Sheopal 
Singh, will not interfere with the estate 
in any way in the life-time of Musammat 
Sonao Kunwar. After the death of Musam- 
mat Thakurain Sonao Kunwar, I, Thakur 
Sheopal Singh, or any representative of 
mine who may be living at the time, will be 
the absolute owner of all the moveable and 
immoveable properties possessed by Rai 


Randhir Singh, and will occupy the gaddi. 


In case of non-payment of the fixed annual 
allowance, I, Thakur Sheopal Singh, will 
have power to recover the same by institut- 
ing a suit and attaching the profits and 
moveable property belonging to Thakurain 
Sonao Kunwar. 

“3. If I, Thakur Sheopal Singh, have to 
goto any member of the brotherhood, or 
any rats on the occasion of any ceremony or 
otherwise, I will have authority to take ag 
much equipage belonging to the estateas [ 
require, and when I go out for recreations, &c., 
I will take any conveyance I like for my use. 
Thakurain Sonao Kunwar will have no power 
to forbid me. 

"4. If, on any particular occasion, any 
indispensable necessity arise in the estate, 
and it be necessary to take a loan, we Tha- 
kar Sheopal Singh and Musammat Thakn- 
rain Sonao Kunwar, will, in concurrence 
with each other, borrow five or ten thousand 
rupees, and re-pay the same gradually from 
the profits of the estate, 

"5. I, Thakurain Sonao Kunwar, also 
accept all the aforesaid conditions. It is, 
therefore, prayed that the case may be struck 
off as a contested one on the basis of the 
compromise, and the costs incurred by the 
This 
compromise may be embodied in the decree. 
Musammat Thakarain Shankar Kunwar and 
Sridat, pro forma defendants, have been 
exempted,” 

Sheopal Singh died on the 27th of July 
1899 without issue male, and withont having 
made any disposition by Will or btherwise of 
his interest in the Singra Mau Egtate. Tha. 
karain Sonao Kunwar, who had been in pos- 
session of the estate under the compromige 
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of the 25th April 1896, died on the 20th of 
June 1904, and thereupon Thakurain Lekh- 
raj Kunwar and Thakar Harpal Singh res- 
pectively claimed possession of the estate. 
Oa the 6th of Jaly 1904 the Collector of 
Jaunpur ordered matation of names in favour 
of Thakur -Harpal Singh; from that order 
Thakurain Lekhraj Kunwar appealed to the 
Commissioner of Benares, who on the 2nd of 
September 1904 dismissed the appeal. 

The District Judge of Jaunpur in his judg- 
ment in this suit held that the estate had 
descended to Thakurain Sonao Kunwar under 
the Will of Randhir Singh by an entirely 
new title, and had thereby lost its character 
ofimpartibility, and was no longer subject to 
the specia) custom of descent. The District 
Judge further held that the estate which 
Sheopal Singh would have taken had he 
survived Thakurain Sonao Kunwar, would be 
self-acquired by Sheopal Singh as arising out 
of the contract of compromise with Thakurain 
Sonao Kunwar. As the learned Judges 
in the High Court rightly observed, the 
District Judge went behind the c»mpromise 
and held that the Will wasa valid Will 
binding en Sheopal Singh, and determined 
what in his opinion were the rights of the 
parties before the compromise, the very thing 
the avoidance of which led to the compromise. 
The learned Judges in the appeal in the 
High Court held that the right of the 
parties to this suit depended upon the con- 
struction of the compromise, but not upva 
the Will of Randhir Singh. With that con- 
clusion their Lordships in this appeal agree. 
They also held that :— 

"Upon the language of the compromise it 
is not posaible to hold that the character of 
the estate, as ib had been handed down 
from father to son for generations was 
changed. As an impartible Hstate Sheo- 
pal Singh laid claim to it, and the 
compromise provided that as an impartible 
estate it should devolve upon him.”’ 

And they accordingly dismissed the suit. 

Their Lordships consider that the High 
Court put the only possible construction 
upon the agreement of compromise. Sheopal 
Singh -never admitted the validity of the 
Wil) as against him, and never admitted that 
Thakuraine Sonao Kouwar had obtained 
any title undér the Will. It is obvious 
from the ‘terms of the compromise that 
Sheopal Singh oonsistently maintained that 
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the Will was invalid, and consequently that 
Thakurain Sonao Kunwar had taken no title 
under it, and that the estate as an impartible 
estate had vested in him on the death of 
Randhir Singh. By the compromise, Sheopal 
Singh, reserving to himself an income of 
Rs. 12,000 a year out of the estate, gave to 
Thakurain Sonao Kuuwar a bare interest for 
her life in his impartible estate. Sheopal 
Singh in the agreement of compromise care- 
fully provided that on the death of Thakurain 
Sonao Kunwar, he or his succassor should be 
the absolute owner of the estate and should 
occupy the gaddi; that on the occasion of any 
ceremony, or whenhe should go ont for 
recreation, he should have the right to take 
as much equipage and any conveyance be- 
longing to the estate for his use as he should 
require, and that Thakurain Sonao Kunwar 
should have no power to forbid him; and 
that should it be indispensably necessary bo 
raise any money on the estate by way of loan 
he and Thakurain Sonao Kunwar should in 
concurrence with each other borrow Rs. 5,000 
or Rs. 10,000 and re-pay the same gradually 
from the profits of the estate. Under the 
compromise Thakurain Sonas Kunwar had no 
power to encumber the estate for any purpose 
except in conjunction with Sheoraj Singh. 
The terms to which their Lordships have 
referred are consistent only with the cone 
&trucbion placed upon the compromise by the 
High Court, and there are no terms in the 
compromise which suggest any other construc. 
tion, To these terms Thakurain Sonao Kun- 
war submitted. It may be mentioned that 
the Subordinate Judge of Jaunpur, before 
making his decree of the 27th of April 3896, 
took the precaution cf ascertaining that 
Thakurain . Sona» Kunwar understood the 
terms of the compromise. The High Court 
rightly dismissed the suit of Thakurain 
Lekhraj Kunwar. 

The fact that after the compromise the 


. Will of Randhir Singh was admitted to Pro- 


bate did not affect the rights of Sheoraj Singh. 

Their Lordships will humbly advise His 
Majesty that the judgment and  decreé 
appealed against should be affirmed and the 
appeal dismissed with costs. 

Appeal dismissed, 

Solicitors for the Appellant: Messrs. T.C. 
Summershays and Son. 

Solicitors for the Respondents : 
Barow, Roggers and Nevill. 


Messrs, 
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(s. c. 5 S. L. R. 174.) 

SIND JUDICIAL COMMISSIONER'S 

COURT. 

CRIMINAL APPLICATION No. 74 or 1911. ` 

Auguat 25, 1911. 
! Present: —Mr. Pratt, J. C., and 
Mr. Crouch, À. J. C. 
EMPEROR-—-CoMPLAINANT $ 
versus ` 


ANDAL valad KHAMISO—<Accosep. 
Pardon, tender of—Approver—Pardon granted by 
District Magistrate before approver placed on trial — 


Forfeiture of pardon—Hvamination in Sessions Court - 


not necessary—Pardon does not offect liability before 
perjury committed subsequently—Approver’s statement 
on oath signed by him —Statement as witness— Perjury 
—Sanction to prosecule—Criminal Procedure Code 
(Act V of 1898), ss. 4 (h), 164, 337 (1), (2) and (4), 
339 (2)—“Inquiring into the offence"— Inquiry" — 
Proceedings under section 164— Judicial proceedings -- 
Penal Code (det XLV of 1860), s. 198. 

Tho words “inquiring into the offence” in section 
337 (1) of the Criminal Procedure Code qualify the 
words “Magistrate of the First Class” and not the 
words “District Magistrate or Presidency Magistrate.” 

The “inquiry” referred to in section 337 (1) is not 
necessarily limited to an inquiry under Chapter 
XVIII of the Code. 

A District Magistrate can legally grant a pardon 
although he does not himself inquire into the offence. 

Pardon may legally be tendered to a person who 
has not been sent up for trial by the Police or to an 
accused before he is placed before the Committing 


Magistrate, 


The provisions of section 337 (2) are complied 
with by the examination of the approver by the 
Committing Magistrate. The prosecution are not 
bound to call him in the Sessions Court if they 
think him an untruthful witness. It is not necessary 
that the approver should be examined in the Ses. 
sions Court before he can be said to have committed 
breach of the condition on which pardon was granted. 

Queen v. Runa Sami, 24 M. 321, Aligiriswami v. 
Emperor, 98 M. 514; 5 Ind. Cas. 831; 7 M, L, T. 121; 
(1910) M. W. N. 5, followed. 

A pardon cannot affect a liability to be tried for 
perjury committed after the tender of the pardon. 

Section 337 '4) only refers to those cases in which 
the disclosure made by the approver shows that only 
a minor offence triable by a Magistrate has been 
committed. 

A District Magistrate is competent to record the 
deposition of the approver on oath although he may 
have no jurisdiction to try the offence. 

The deposition on an cath made by an approver 
before a District Magistrate, although signed by the 
approver, is a statement given by him as a witness, 

TLe statement of an approver who has forfeited 
his pardon may be used as the basis of a charge of 
perjury against him. Section 339 (2) contains no 
express limitation of the use of the statement to a 
trial for the original offence. 

Empress v. Asghar Ali, 2 A. 260, Reg. v. Hanmanta, 
1 B. 610; Queen v. Alagu, 16 M. 421; Queen-Empress v. 
Bharma, 11 B, 702, distinguished. 
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Queen v. Nanni, 22 A. 116; Suppa 1ewan v. Emperor, 
20 M. 89; 3 Or. L. J. 870, referred to. 

The proceeding in which the statement of a wit- 
ness is recorded under section 164 is an investigation 
directed by law preliminary to the trial and is, there. 
fore, a stage of a judicial proceeding under explana- 
tion 2 to section 198 of the Penal Code. 

An approver can be prosecuted for perjury for 
making contradictory statements before the District 
Magistrate at time of tender of pardon and before 
the Committing Magistrate. : 


The Public Prosecutor, for the Crown. 
‘Mr: IVadhumal Udharam, for the Accused. 


JUDGMENT.—This is an application 
under section 339 (3) for sanction for the 
prosecution of the opponent Andal fcr 
giving false evidence in respsct of con- 
tradictory statements made on the 29th 
July to the District Magistrate, Sukkur, and 
on the 22nd September before the Sab. 
Divisional Magistrate, Rohri. 


The opponent aud two other persons were 
suspected of murder. On the 29th July, 
the investigating Police placed the opponent 
before the District Magistrate who tendered 
him & pardon on the conditions stated in 
section 337, Criminal Procedure Code. The 
Opponent accepted a tender and was ex- 
amined by the District Magistrate under 
section 164, Criminal Procedure Code, He 
made a statement implicating himself and 
the others in the murder. The two others 
were then placed before the Sub-Divisional 
Magistrate on a charge of murder. The 
opponent was examined as a witness in 
the inquiry before the Committing Magis. 
trate and denied nearly every statemant of 
fact that he had made to the District Magis. : 
trate. 

The statements are so irreconcilable that 
on the merits there oan be no defence to the 
application. 

Various legal defences have been raised; 
but before discussing them 1 shall pro. 
ceed to considera point that has not been 
raised. 

It has not been suggested that the pardon 
was illegally tendered by the District Magis. 
irate. Prinsep in his commentary on the 
Code of Criminal Procedure suggests that 
no pardon can be tendered unless the inquiry 
before commitment under Chapter XVIII 
has begun and then enly by the Magistrate 
holding such inquiry. He appears” to limit 
the scope of the section toa procedure by 
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which a person over whom the Magistrate 
is exercising jurisdiction as an accused 
person and who is, therefore, incapacitated 
by section 849 (4) from giving evidence— 
can be converted into a witness. There is 
no authority for so limiting the section and 
I donot think the words of the section 
justify the limitation. The section refers 
to the "offence under inquiry," but the word 
inquiry is not necessarily limited to an 
inquiry under Chapter XVIII, ses the de. 
finition of the word in section 4 (Ah) of the 
Code and its use in section 159 where a 
Magistrate may make an inquiry for the 
purpose. of assisting the Police in the dis- 
covery and arrest of the offender (section 
157). The power to tender párdon is given 
io “the District Magistrate or Presidency 
Magistrate, any Magistrate of the First Class 
inquiring into the offence or with the 
sanction of the District Magistrate any 
other Magistrate.” The words “inquiring 
into the offence” qualify the words "Magis- 
trate of the First Class," but they do not 
qualify the words "The Distriet Magistrate 
or Presidency Magistrate. Forin the case 
of a sanction given by the District Magis- 
trate to any other Magistrate it would be 
the latter Magistrate who would be making 
the inquiry and not the District Magistrate. 
If, therefore, the District Magistrate can 
sanction the grant of the pardon although 
he is not making the inquiry himself— 
a fortiori he can himself grant a pardon in 
such a cage. 

Further, the expression "any person sup- 
posed to have been directly or indirectly 
concerned in or privy to the offence under 
inquiry" is a very wide one and includes 
others besides an accused who has been sent 
up for trial by the Police. 

The pardon was, therefore, legally tendered 
and that being so, the various legal defences 
raised are easily disposed of. 

It is first suggested that the statement 
made by opponent to the District Magistrate 
was a confession and not a statement. It 
was, no doubt, signed by the opponent and 
the District Magistrate in his reasons for 
tendering the pardon uses the word ‘con- 
fession.’ But thereis no doubt that the 
statement is that of @ witness and not 
the confeS8sion of au accused. 
provides for the recording 
statements of .persons 


both of 
proposed to be 
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called as witnesses and of persons whom 
it is proposed to charge with an offence. 
The former are called statements and are 
recorded on oath, and the latter are called 
confessions and not recorded on oath but 
in the manner presented by section 364. 
The pardon was tendered to the opponent 
with a view to obtaining his evidence and 
he was for that reason examined on oath. 
The District Magistrate used the word 
confession in no technical sense and 
the fact that the opponent signed the 
statement does not alter its character. I 
have no doubt that the statement recorded 
is the deposition of opponent given as a 
witness. 

It is then said that under section 337 (4) 
the District Magistrate had no jurisdiction 
to try the offence and, therefore, could not 
record the deposition. Pardon can only be 
tendered in cases triable exclusively by the- 
High Court or Court of Session and section 
337 (4) only refers to those cases in which 
the disclosure made by the approver shows 
that only a minor offence triable by a 
Magistrate has been committed. In such 
cases this offence should not be tried by the 
Magistrate tendering the pardon. This is 
not the cease here ; moreover, the fact that 
the District Magistrate had no jurisdiction to 
try the offence does not affect bis competency 
to record the deposition ; see the explanation 
to section 164. 

Then itis said that the opponent has 
not committed a breach of the condition on 
which he was pardoned as he was not 
examined in the Sessions Court. But I 
concur in the rulings in Queen v. Rana Sami 
(1) and Aligiriswam? v. Emperor (2) that the 
provisions of secfion 337 (2) have been com- 
plied With when the approver has been exa- 
mined by the Committing Magistrate and 
that the prosecution are not bound to call him 
in the Sessions Courtif they think him an 
untruthful witness. Further, the pardon 
ouly refers to the offence committed 
before the tender of pardon. It cannot 
possibly affect a liability to be tried for 
perjury committed after the tender of the 
pardon. 

Tt is next urged that as section 839 (2) 
expressly provides that the statement of an 

(1) 24 M. 321. 


(2) 38 M. 514, 5 Ind. Cas, 881; 7 M. L. T. 121; 
(1910) M. W. N. 5. 
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September 1910, before the Sub-Divisiona] 
Magistrate, Rohri, in that he made the follow- 
ing two inconsistent statements: — 


&pprover who has forfeited his pardon 
may be used in evidence against him when 
tried for the offence in respect of which the 
pardon was tendered—it impliedly forbids 
its use when tried for any other offence. 
Bat there is no express limitation in section 
339 (9) to atrial for the original offence. 
No doubt that was the offence the Legislature 
had in its mind, for the intention was to 
make any admission in such statement evi- 
dénce against the accused in spite of section 
24, Indian Evidence Act. But there is no 
implication thatthe statement may not be 
used in a trial for another offenca and 
clause (3) of the section makes it very clear 
that the statement may be used as the basis 
of a charge of perjury. 

Reference has been made tothe case of 
Empress v. Asghar Ali (3), but in that case 
aud in the Bombay case Reg. v. Hanmanta 
(4) which it followed, thers had been an 
illegal tender of pardon to a person who 
was an accused before the Magistrate and 
who was, therefore, incapacitated from giving 
evidence by section 342 .(4). These cases 
have, therefore, no application. The case of 
Queen- H mpress v. Bharma (5) was also cited 
but this case was prior to the enactment of the 
explanation to section 164, Criminal Pro. 
cedure Code, and was decided on the ground 
that the Magistrate had not jurisdiction 
to record the statement, The case has been 
distinguished on this ground and explained 
- in the cases of Queen v. Alagu (6) and Queen 
v. Nanni (7). The proceeding in which 
the statement of a witness is recorded 
under section 164is an investigation directed 
by law preliminary to the trial and comes 
within explanation 2 to section 193, Indian 
Peral Code, and is, therefore, a stage of a 
judicial proceeding. I concur with the 
decision of the Madras High Court on this 
point in Suppa Tevan v. Emperor (8). 


I would, therefore, sanction the prosecu- 
tion of the opponent for an offence, under 
section 193, Indian Penal Code, of giving 
- false evidence in a stage of a judicial proceed- 
ing, either on the 29th July 1910 before the 
District Magistrate, Sukkur, or onthe 22nd 


(3) 2 A. 260. 

(4) 1 B. 610. 

(6) 16 M. 421. 

(7) 22 A. 115, 

(3) 29 M, 89; 3 Cr, D, J, 370. 


(5) 11 B. 702. 


. Statement before 
the District Magis- 
trate, Sukkur, on 29th 
duly 1910, 

I told Allahdino to 
then detain the banta 
so that I might give 
him the grain. AI. 
lahdino went after the 
bania, and I also 
followed him. Al. 
lahdino went  run- 
ning and caught the 
bania, but the 
banta abused him on 
his wife and sister 
and both quarrelled. 
Being provoked by 
abuse, he struck the 
bania with the 
hatchet he had in 
his hand, I also 
just arrived there. 
The bania was at 
that time struggling 
and I also struck 
him with a lathi. 
When we had ceased 
striking, my brother 
Raban also came 
afterwards, on hear- 


ing noise. Then I 
and Allahdino threw 
the corpse in the 


water of the dhand 
that was adjoining. 


= 
915 


Statement before 
the Sub-Divisional 
Magistrate on 22nd 
September 1910. 

I did not tell 
Allahdino to bring 
bask the bania mo 
that I might settle 
up. land Allahdino 
did not go after him. 
Allahdino did not 
Stop him. 1 did 
not hear Dipo abus- 
ing Allahdino. I 
did not see Allahdino 
strike him with a 
hatchet, nor did I 
strike him with a 
hatchet. Neither did 
we kill him. Nor 
did Raban come 
there. I and Al- 
lahdino did not re- 
move the body to the 
pond. 


Sanction accorded. 





-[s. c. 10 M. L. T. 563; (1912) 1 M. W. N. 3]. 
MADRAS HIGH COURT. 
CRIMINAL MISOELLANEOUS PETITION No, 341 
or 1911. 

November 29, 1911. 
Presenti:— Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer.. 

Tug ASSISTANT SESSIONS JUDGE or 
NORTH ARCOT--—PzrITIONER 
versus y 


RAMAMMAL AND OTHERS — Å CQUSED. 
Criminal Procedure Code (Act V of 1898), ss. 177 
195 and 631— Penal Code (Act XLV of 1860), . 458— 
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Sanction — Commitment by wrong Cow:t— Commitment to 
wrong Üourt—Using a document as genuine—Com- 
pulsory production im Court. 

As regards the necessity for sanction, an offence 
under section 468, Indian Penal Code, mentioned in 
section 195, Criminal Procedure Code, includes all 
cases of forgery and hence an offence under section 
468, Indian Penal Code, requires as a preliminary to 
its trial the sanction of the Court before which it 
was committed. 

Teni Shah v. Bolahi Shah, 14 C. W. N. 479; 5 Ind. 
Cas, 879, Queen-Empress v. Tulja, 12 B. 36, followed. 

The produetion of a document which à person is 
summoned by a Court to produce does not amount 
to using the document as genuine. The expression 
*using a document’ is apparently used in the sense of 
its being put forward in some way for one of the pur- 
poses mentioned in section 463, Indian Penal Code. 

Though the commitment of an accused by a wrong 
Court may only be an irregularity. A commit- 
ment toa wrong Courtis an illegality nnd ought 
to be quashed. ] 

Ledgard v. Bull, 9 A.191; 13]. A. 184; Queen- 
Empress v, Ram Dei, 18 A. 350; Queen-Empress v. Thaku, 
8 B, 312, referred to, 

Application praying that in the circum- 
stances stated in the letter of reference, dated 
the 4th October 1911, and the order of refer- 
ence made by the Assistant Sessions Judge 
of North Arcot, dated the 3rd October 1911, 
in the Sessions Case No. 53 0f 1911, the 
High Court will be pleased to quash the 
order of the Second Class Magistrate of 
Tirupattur, dated the 5th September 1911, in 
Preliminary, Register Case No. 4 of 1911, 
committing the accused therein to take 
their trial at the Sessions Court of North 
Arcot. 

Mr. T. Narasimha Iyengar, for the Accused. 

The Public Prosecutor, for the Crown. 

ORDER.—This is à reference made by the 
Assistant Sessions Judge of North Arcot 
asking this Court to quash the commitment 
of the accused in Sessions Case No. 50 of 
1911 to the Court of North Arcot. The 
order of commitment was made by the 
Second Class Magistrate of Tirupattur. 
There are five accused in the case. The 
first accused Ramammal is the widow of one 
Ramakrishnier whose mother is the complain- 
ant. The second and third accused are 
respectively the father and brother of the 
first accused. The fourth accused is also a 
relation of accused Nos. 1 to 3. The first 
accused executed on the 20th July 1905, a 
mortgage-deed for Rs. 3,000 in favour of the 
third and fourth accused and the considera- 
tion for thts deed is stated init to be the 
amount due for principal and intereston a 
promissory-note dated the 10th August 1902 


alleged to have been executed by the first 
accused's deceased husband in favour of the 
4th accused for Rs. 2,400. The deed further 
recites that the executant, the first accused, 
received Rs. 1,500 out of the Rs. 3,000 from 
the third accused for payment to the fourth 
accused towards the amount due on the 
promissory-note, Ina suit for maintenance 
institnted by the complainant against the first 
accused in the District Munsif’s Court of 
Tirupattur No. 1062 of 1909, the first 
accused pleaded, apparently with reference 
to the extent of the property in her hands 
liable for complainant’s maintenance, that she 
owed a debt of Rs. 3,000 to the 3rd and 4'^ 
accused on the mortgage mentioned above, 
She summoned the 4th accused to produce. 
the mortgage-deed and the promissory-note 
and in obedience to the summons they were 
produced by him. 

The case for the prosecution is that the 
promissory-note of the 106th August 1902, 
18 & forged document and that no debt was 
due by the first accused’s husband to the 
4thn accused. The charges against the Ist 
accused are abetment of forgery of a valuable 
security (z.e. the  promissory-note) and 
fraudulently using the same under sections 
465 and 109, Indian Penal Code, and section 
471, Indian Penal Code. The 2nd, 3rd and 
5th accused are charged with abetmont of 
the forgery of the promissory-note, the 2nd 
accused was the writer and the 5th ascrsed 
the attestor of the promissory-note. And 
the charges against the 4th accused are 
forgery of the promissory-note and fraudu- 
lently using the same as genuine. 

The learned Assistant Sessions Judge is of 
opinion that the commitment of all the 
accused is illegal. With regard to the Ist 
accused, the objection to the commitment 
according to him is that the prosecution was 
not maintainable without the sanction of the 
District Munsif’s Court of Tirupattur as the 
offences of abetment of forgery and using 
the forged document as genuine were com- 
mitted by a party to Original Suit No. 1062 
of 1909, in Court in respect of a document 
produced in that suit. The Assistant Sessions 
Judge is obviously right in holding that an 
offence under section 453, Indian Penal Code, 
mentioned in clanse (C) of section 195, Cri- 
minal Procedure Code, covers an offence under 
section 468, Indian Penal Code, the object of 
mentioning section 463, in section 195 (Q), 
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Criminal Procedure Code, being to include all 
' eases of forgery whatever the nature of the 
fraudulent intention may be. Tani Shah v. 
ud Shah (1) and Queen- Empress v. Tulja 

2). 
. The commitment of the 4th accused for 
forgery of the promissory-note and fraudulent- 
ly using the same as genuine has next to be 
considered. With respect to the latter Court, 
it is contended that the production of the 
document in obedience to an order of the 
District Munsif’s Court does not amount to 
using ib as genuine. This contention is 
sound. The 4th accused was bound to 
produce the promissory-note and would have 
been punishable under section 175, Indian 
Penal Code, if he had failed to do so. An 
involuntary production of a document in 
Court cannot be said to amount to any user 
of it. It was contended for the prosecution 
before the Assistant Sessions Judge that 
apart from its production in the District 
Munsif’s Court, the promissory-note was used 
for giving a colour of validity to the mortgage- 
deed, but we doubt whether this argu- 
ment can be upheld. Assuming that the 
promissory-note was forged before the 
mortgage-deed was brought into existence, 
there was nothing done with the promissory- 
note at the time of the ‘execution of the 
mortgage-deed, and it was not nsedin any 
way. 
at the same time then they were part of the 
same transaction and the promissory-note 
could not have been said to be used in any 
manner for the purpose of executing the 
mortgage document. Theexpression, using 
. @ document” is apparently used in the sense 
of its being put forward in some way for one 
of the purposes mentioned “in section 468, 
Indian Penal Code. 

It is, however, not necessary to decide about 
the validity to the objection to the maintaina» 


_ bility of the charge of user before thedocument: 


was produced in Court as the commitment on 
this charge must be quashed on another ground 
which applies equally to the charge of forgery 
as against the 4th accused as well as against 
the accused Nos. 2, dand 5. That ground 
is that the promissory-note and the mortgage- 
bond were both executed in the village of 
Varatnapalli within the jurisdiction of the 
Sessions Court of the Salem Division, The 


(1) 14 C. W. N. 479; 6 Ind, Cas. 879. 
(2) 12 B. 86, 


If both the documents were got up 


Assistant Sessions Judge held that the com- 
mitment would be illegal as the Magistrate 
having local jurisdiction over an offence com- 
mitted at Varatnapalli was the 2nd Class 
Magistrate of Kristnagiri in the Salem District 
in so holding. His attention was apparently 
not drawn to section 531, Criminal Procedure 
Code, which lays down that ro order of any 
Criminal Court shall beset aside merely on 
the ground that the inquiry in the course of 
which it was passed took place ina wrong 
sub-division or local area, unless it appears 
that such error has in fact occasioned a failure 
of justice. An order of commitment is an 
order within the meaning of this section. See 
Queen-Hmpress v. Thaku (3) ; Queen-E mpress v. 
James Ingle (4) and Queen-Empress v. Abbi 
Reddi (5). But it must be held that the com- 
mitment to the Sessions Court of North Arcot 
was illegal. Under section 177, Criminal 
Procedure Code, "every offence shall ordinarily 


be inquized into and tried by a Court within 


the local limits of whose jurisdiction it was 
committed.” The offence was, therefore, triable 
by the Sessions Cours of Salem and not by the 
Sessions Court of North Arcot. According to 
section 213, Criminal Procedure Code, “a Magis- 
trate may make an order committing the ac- 
cused for trial by the High Court or the Coart 
of Session as the case may be.’ The 
expression ‘the Court of Session’ here can 
only mean the Court of Session having juris- 
diction to try the case under section 177, 
Criminal Procedure Code, Section 63 of Act 
X of 1872, provided that’ ‘Magistrates shall 
ordinarily commit to the Court of Session for 
the Sessions Division in which the District to 
which they are appointed is situated.’ But 
the present Criminal Procedure Code contains 
no similar provision. The Bombay High 
Court in Queen-Hmpress v. Thaku (8) held 
that the commitment should beto the Court 
empowered to try the case under section 177, 
Criminal Procedure Code. The learned 
Judges in that case having to deal with a 
commitment made to a Court not having such 
jurisdiction did not quash the commitment 
but directed the transfer of thecase to the 
Court having jurisdiction. But the Privy 
Council has pointed out in Ledgard v. Bull (6), 


(3) 8 B. 812. 4 | 
(4) 16 B. 200. 

(5) 17 M. 402. 

(8) 9 A, 101; 18 L A, 134. 
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that a transfer from a Court having no juris- 
diction would not render the proceeding legal. 
: The Allahabad High Court in Queen-E mpress 
v. Ram De (7) folowed & similar course. 
Ledgard v. Bull (6) was apparently not 
brought to its notice. We do not, therefore, 
think that we would be justified in upholding 
the ‘commitment and directing the transfer of 
the case to the Sessions Court of Salem. We 
must hold that the commitment is illegal, and 
set aside the order of the Sub-Magistrate of 
Tirnpattur. As we are informed that an 
appeal against the judgment of the District 
Mupsif's Court of Tirupattur in Original Suit 
No. 1062 of 1909 is still pending we do not 
consider it necessary to pass any further order 
in the case at present. 


(7) 18 A. 350. 





fs. c. 11 M. L. T. 28; (1912) M. W. N. 42.] 
MADRAS HIGH COURT. 

Criminat Revision Case No. 588 or 1911. 

Case REFERRED No. 120 or 1911. 
December 14, 1911. 

Preseni:— Mr. Justice Ayling. 

In re SUBBIAH SERV AÍ AND OTHERS— 

ACCUSED. 

Penal Code (Act XLV of 1800), s. 879—Zheft—Irri- 
gation tank-—Removal of fish —Facts of each case to be 
looked into. 

Whether the removal of fish from anirrigation tank 
amounts to theft depends upon the facts of each case. 
When the water is so low that the fish could not es- 
cape, the removal may be theft. 

Subba Reddi v. Munsoor Ali Sahib, 24 M. 81, 
Queen-Envpress v. Shaik Adam valad Shaik Farid, 10 
B. 193, Maya Ram Surma v. Nichala Kantani, 15 C. 
402, referred to. 

Case referred for the orders of the High 
Court under section 438 of the Criminal Pro- 
-eedure Code by the Additional District Ma- 
gistrate of Madura, in his letter, dated the 
16th September 1911, R. O. C. No. 744/ 
Mag. of 1911. : 

The Public Prosecutor, for the Crown. 

ORDER.—The accused were convicted of 
theft in removing fish from a Government 
irrigation tank. They pleaded guilty but 
the District Magistrate, relying on the ruling 
in the High ‘Court Proceedings 663, dated 
10th April 1880, has referred the case on 
the ground that the capture of fish in 
an ordinary irrigation tank does not amount 
io theft. 
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The ruling quoted, which has been followed 
iu a later case Subba Reddi v. Munsoor AU 
Sahib (1), is authority for- the general 
principle above referred to bnt there is a 
reason to doubt whether that principle is to 
be applied to all cases and under all circum- 
stances or was intended to be so applied. A 
somewhat different view has been taken by 
both the Bombay and Caleutta High Courts, 
vide Queen-Hmpress v. Shack Adam valad 
Shaik  Fraid (2) and Mayaram Surmav. 
Nichala Kantani (3). In the former ease the 
tank in question was an enclosed Municipal 
tank; but the ratio decidendt was that the fish 
being unable to escape from the tank are 
practically in the power and dominion of 
the owner so as to be capable of being 
the subject of theft. It has been pointed 
out that even in an open irrigation ‘tank after 
the water has fallen to. Such an extent that both 
the supply and distribution channels are 
dry the freedom of the fish is equally cireum- 


scribed and the learned Judges of the 
Caleutta High Court in the ruling 
above quoted appear to clearly recognise 


that under such circumstances a conviction 
for theft might be sustainable. It was pre- 
sumably in view uf those considerations that 
Miller, J.,in the latest Madras case to which 
I had been referred (Criminal Revision Peti- 
tion No. 580 of 1909), held that each case must 
be decided on the particular facts thereof—in 
other words, that the general prinoeiple laid 
down in Subba Redi v. Munsoor Ali Sahib 
(1) and the earlier ease was not universally 
applicable. He accordingly refused to inter. 
fere with a conviction based on very similar 
facts to those in the present case. 

In the view I cannot but conour though I 
fully realise the desirability of a more posi- 
tive exposition of the law, if it were possible, 
and the drawbacks inevitably attendant on 
a state of affairs in which an act which is 
lawful to-day may become a criminal 
offence to-morrow and vice versa. 

In the present case the judgment gives no 
indication of the state of the tank but the 
District Magistrate says that the Sub-Magis. 
trate’s statement that the water was so low 
that the fish could not escape is probably 
correct. In view of this and of the fact 


that the accused pleaded guilty and have 
(1) 24 M. 81. 
(2) 10 B. 193. 
(3) 15 C. 402, 
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only been awarded small fines, I do nob feel 
ib necessary to call for further evidenca or 
to interfere in auy way with the conviction 
and sentence, 





(s, c. 16 C. W. N. 69.) 
CALCUTTA HIGH COURT. 
COniMINAL APPEAL No. 314 or 1911. 

July 11, 1911. 

Present-— Mr. Justice Caspersz and 
Mr. Justice Sharfaddin. 

KADER SUNDAR AND OTHSRS — 
APPELLANTS 
versus 
EM PEROR-— RESPONDENT, 

Penal Code (Act XLV of 1860), s. 400 — Association 
for habitual pursuit af dacottyGeneral criminality of 
tribe not to be imputed to individual members—~Section 
to be strictly construed —Gist of offence —What must be 
established to convict accused —Approver’s testimony— 
Corroboration— Acquittal ~No adverse inference against 


accused after acquittal — Past misconduct of accused, 
when may be considered. 


The general criminality of a tribe or caste cannot 
be imputed to individual members operating in gangs 


where the prosecution is under section 400, Indian 


Penal Code. 

The Public Prosecutor v. Bonigiri Pottigadu, 32 M. 
179 at p. 184, 5 M. L. T. 100; 9 Cr. L. J. 667; 5 Ind. 
Oas. 807, referred to. 

The offence under section 400, Indian Penal Code, is 
one of a very special character and entirely the 
creature of statute. The section must, therefore, be 
strictly construed. 

Judgment of Phear, J., in Queen v. Mooktaram Sirdar, 
23 W. R. Cr. 18, relied upon. 

Association for the habitual pursuit of dacoity is 
D EINE of the offence under section 420, Indian Penal 

ode. 

Although the evidence need not show the same deg- 
ree of particularity as to the commission of each 
dacoity as is required to support a substantive 
charge of that crime, it must be established, for the 
purpose of conviction, that the secused belong to a 
gang whose business is the habitual commission of 
Sa The special conspiracy must be prov- 
ed. 

Empress v. Kure, A. W. N. (1886) 65, and King- 
Emperor v. Tirumal Reddi, 24 M. 528 a6 p. 646, rofer- 
red to. 

Corroboration of the testimony of an approver 
must connect the accused with the offence, that is, as- 
sociation of a gang of persons for the business of habi- 
iually committing dacoity. 

No adverse inference can bu drawn againsb bhe ac- 
cused after their acquittal. Therefore, if some of the 
persons accused under section 400, Indian Penal Code, 
had been tried on a charge of dacoity but acquitted, 
that fact cannot be relied on by the prosecution to 
prove that they were habitual dacoits. 

Emperor v. Noni Gopal Gupta, 15 O. W. N. 598; 88 C. 
659; 10 Ind. Cas. 582; 12 Or. L.J. 286, and Rew v. Plum- 
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mer, (1902) 2 K. B. 389; 71 L.J. K.B. 805; 86 L. T, 826! 
61 W. R. 137; 66 J. P. 647; 20 Cox. C.C, 269, followed: 

If the association for the purpose of habitually com- 
mitting dacoity be made ouf, the past history of the 
accused, that they had been convicted of dacoity or 
had been bound down to be of good behaviour 
would be significant. 

Bonai v. Emperor, 15 O. W. N. 461; 9 Ind. Cas. 555; 
98 C. 408; 12 Or. L. J. 97, relied upon. 


Appeal against the conviction and sentence 
under section 400, Indian Penal Code, passed 
on February 15th, 1911, by the Additional 
Sessions Judge of Bogra, agreeing with the 
opinion of the assessors. 

Babu Monmatha Nath Mukherjee, for the 
Appellants. 

Mr. Sultan Ahmed with Moulez Khorshazd 
Hossien, for the Crown. 


JUDGMENT.— The Sessions Judge 
four assessors, has 
ecnvicied the 29 appellants for belonging 
to a gang of persons associated for the 
purpose of habitually committing dacoity and 
he has sentenced appellants Nos. 2 and 27 to 
transportation for life and the other appel- 
lants to rigorous imprisonment for seven or 
five years. The trial of the case occupied two 
montha in the Court of Session, but the sub- 
stantial question for determination is a 
simple one, namely, whether the approver, 
Bayan Sandar, has been adequately corro- 
borated in respect of each of the appellants, 
Six appellants Nos. 8, 10, 14, 15, 17, 26 may 
be excluded at the outset, becanse the learned 
Deputy Legal Remembrancer intimated dar- 
ing the hearing, that he was unable to support 
their -convictions. There remain 23 appel- 
lants including two (Nos. 2 and 18) who made 
confessions in the Magistrate'a Court. 

The case for the Crown is that the 
Sandars are a semi- eriminal tribe, dwelling 
in boats, wandering and predatory by habit 
and instinct, that the appellants belonged to 
a gang of Sandars operating during the years 
1891—1909, in the Districts of Bogra, Pubna, 
Rungpur, Mymensingh and Rajshahye, and 
that the numerous dacoities that took place 
were the work of this gang which, however, 
did not invariably consist of the same persons 
but committed dacoities in delachments. 

Bayan Sandar, the approver, was con- 
victed in the Gadakhali Dacoity case in 
February 1909. Subsequently, on the llth 
April 1909, he made a detailed confession to 
a Magistrate of the crimes he had been gujlty 
of, asa member of the gang, and-this was 
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"verified" by another Magistrate. Qn this 
basis, the 29 appellants were sent up for 
trial with the result we have mentioned. 

The Sessions Judge, after reciting the 
history of the initiation of the case and 
stating the general effect of the evidence of 
Bayan, proceeds to give, in tabular form a list 
of the dacoities and thefts in which Bayan 
implicated himself and the appellants who 
are his relations. 

The tabular form gives a list of eighteen 
criminal occurrences, the date of each 
such occurrence, the names of the persons 
implicated by the confession of Bayan and 
by his evidence in Court, and the documents 
(firstinformations, etc. and the witnesses 
proving the occurrence. But the numerous 
witnesses mentioning.the appellants merely 
say that they are Sandarsthat they live in 
boats, and that the boats congregate in. bahars 
that is in flotillas, at various places in the net 
work of rivers which constitute a pecaliar fea- 
. ture of that pert of the country. The 
witnesses identify the appellants in one sense, 
but they do not connect them or any of them 
with the tabulated occurrences. Identifica- 
tion of this kind does not carry the case for 
the Crown very far in a prosecution under sec- 
tion 400, Indian Penal Code, though no doubt 
such evidence and the other evidence in this 
case might-be valuable if the proceedings had 
been for bad livelihood or with reference to the 
Criminal Tribes Act (now Act III of 1911). 
The general criminality of a tribe or caste 
cannot be imputed to individual members 
- operating in gangs where the prosecution is 
under section 400, Indian Penal Code. See 
The Public Prosecutor v. Bonigivi Pottigadu (1). 
Similarly, the documents specified do not 
prove that particular persons were named as 
having been concerned in any occurrence to 
which they relate. In seven occurrences only, 
Sandars were suspected as having committed 
the offence reported. None were convicted. 
The utmost that can be said is that Sandars 
were seen within a distance of three miles 
from the scenes of the occurrences at or about 
the time in question. We offer these observa- 
tions in this place because they have an im- 
portant bearing in the matter of corroboration 
of the testimony of the approver, and it is aa 
well to state, at once, the difficulty we feel 
in dealing with the case." 


(1) 32 M. 179; 5 M. L. T. 100; 9 Or, L. J. 567; 6 Ind. 
Cas. 307. 
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The Sessions Judge, after discussing some 
discrepancies in the evidence of Bayan, next 
proceeds to consider each occurrence from the 
year 1892 to 1908 when the Gadakhali dacoity 
in which Bayan was caught red-handed, was 
perpetrated. The Sessions Judge explains 
the nature of the corroboration, which, in his 
opinion, was sufficient, but we donot find any- 
where that he directed his attention to what 
is legally adequate corroboration, that is, 
evidence connecting each of the «appellants 
with each or some of the occurrences. We 
may mention that the Magistrate who verified 
Bayan’s confession was not examined as a 
witness, but the inferior evidence of the 
verification witnesses was recorded and relied 
on. ven ao, the verification does not touch 
the appellants. 

The Sessions Judge then mentions certain 
other dacoities and thefts of which the’ Ful- 
chari dacoity may be taken as a specimen. A 
Railway Booking Olerk (P. W. No. 65) says 
that some persons took 70r 8 tickets, possibly, 
bearing consecutive numbers, atthe Bogra 
Station for Fulchari on the day in question, 
We are unable to hold that this fact proves 
that twelve of the appellants were the 
dacoits—in fact, railway tickets must be 
issued in a consecutive series, and the clerk 
cannot know whothe passengers are—whether 
dacoits or others. Moreover, Bayan said, in 
his confession. that only eight persons com- 
mitted the Fulchari dacoity. The finding of 
the Sessions Judge is in general terms that,— 
“There appears reason to think Sandars com- 
mitted those dacoities aud thefts.” He also 
says that a large number of Sandars were 
seen staying with their boats at the different 
centres of their association; that thefts and 
dacoities increased in the quarter where they 
used to stay; that the Sandars were kept under 
Police surveillance, and their boats used to be 
regularly searched. It is a fact of importance 
that no stolen property was ever recovered in 
any of these searches. 

The Sessions Judge concludes his judgment 
with a consideration of the case of each of 
the appellants, but his analysis is not con. 
elusive and does not go beyond his previous 
estimate of the evidence. 

In dealing with the judgment of the Ses- 
gions Judge we have inevitably expressed the 
views we are constrained to adopt on the 
essential aspects of the case, The learned 
Deputy Legal Remembrancer and the learns 
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ed Vakil for the appellants have afforded us 
the greatest assistance in examining the bulky 
record in which, it is admitted, much irrele- 
vant matter is contained. The arguments of 
‘the learned Deputy Legal Remembrancer may 
now be considered in their order, and we pro- 
ceed to do so, 
It is argued for the Crown (1) that evidence 
proving an offence under section 490, Indian 
Penal Code, need not be of the same quality 
as in the case of-ordinary offences; (2) that in 
seven dacoities, during the shorter period 
1899 —1909, Sandars were referred to as being 
concerned in the same, and that their presence 
near the scenes of the occurrences affords 
sufficient corroboration of the story of Bayan; 
(3) that four of the appellants (Nos. 7, 9, 21, 
25) werejsent uplbut acquitted in the Fulchari 
dacoity (P. W. Nos. 65, 75, 204); (4) that 
the previous convictions of some of the ap- 
pellants may be taken into consideration; (5) 
‘that the confessions of appellants Nos. 2 and 
18 are sufficient to complete the evidence 
against them, 


(1) Association is the gist of the offence 
punisbable under section 400 of the Penal 
Code, that is, association for the habitual 
pursuit of dacoity. The subject is fully 
discussed by Dr. Gour in his second 
volume on the Penal Law of India, and he 
. has collected all the cases under the section 
(pp. 1587—1590). The section is A 
highly penal one, and, as was said by 
Phear, J.,in The Queen v. Mooktaram Sirdar (2), 
the offence is ‘one of a very special character 
and entirely the creature of statute.” The 
section must, therefore, be strictly construed. 
Although the evidence need not show the 
same degree of particularity as to the com- 
mission of each dacoity as is required to 
support a substantive charge of that crime 
[Empress v. Kure (3) | it must be established, 
for the purpose of conviction, that the accus- 
ed belong toa gang whose business is the 
habitual commission of dacoity. The special 
conspiracy must beproved—see King Emperor 
v. Tirumal Keddi (5). <A good illustration 
of the kind of evidence to be adduced in such 
a case as this is to be gathered from the 
judgment of Munro, J., in The Public Pro- 
secutor v. Bonigird Potiigadu (1), and.we think 


(2) 23 W. R. Cr. 18. 
(3) (1886) A. W. N. 65 at p. 66. 
(4) 24 M. 523 at p. 546, 
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that, in the case before us, the evidence under 
the seven heads (at p. 181 of the report is 
almost entirely absent. For instance, it has 
not been shown that the appellants move 
about in batches, have been arrested in batches, 
and are absent from home in batches, or that 
the appellants have been concerned in a large 
number of dacoities. 

(2) It follows from the principles we have 
just mentioned, that the implication of Sandars 
generally in the number of even seven 
dacoities spread over the shorter period of ten 
years. is not sufficient proof against the present 
appellants. The tribe or caste of Sandars 
contains thousands of human beings, and even 
one bakar or flotilla of fifty boats may include 
two hundred persons. The approver Bayan 
has been corroborated to some extent as to tif 
facts of the dacoities, but that corroboration 
has no tendency to prove that the appellants 
were with him on each or some of the ccca- 
sions. Oorroboration of the testimony of an 
approver must connect the accused with the 
offence— here, the association of a gang of 
persons for the business of habitually com- 
mitting dacoity. In this essential respect, 
the evidence does not sufficiently support the 
story of the approver, and we may add that 
Bayan’s deposition, which has been placed 
before us, is not free from important con- 
tradictions which east doubts on his veracity. 
We have already noticed the vital fact that 
no stolen property was found in the possession 
of any of the appellants; if stolen or 
suspicious property had been discovered, that 
would have been adequate corroboration, 

(3) The third ecntention of the learned 
Deputy Legal Remembrancer may be dismissed 
with the observation that the acquittal of the 
accused in Fulchari dacoity can only mean 
that they had nothing to do with that crime. 
See the cases of The Emperor v. Noni Gopal 
Gupia (5), Rex. v. Plummer (6). No adverse 
inference can be drawn against the accused 
after their acquittal. 

(4) The next argument concerns the 
previous convictions of some of the appellants. 
Jadu (No. 23) was twice punished for dacoity. 
Sabed (No. 4), Rahimuddin (No. 6), Jalla 
(No. 11), Jadu (No. 23? and Tomiz (No. 24). 
were bound down to be of good behaviour under 


section 110, Criminal Procedure Onde. Lal 
(5) 15 C. W. N.593; 88°C. 559; 10 Ind. Cas. 582; 
12 Cr. L. J. 286. * è 
(6) (1802) 2 K. B. 339; 71 L. J. K. B. 505; 68 L. T. 
436; 51 W. R. 187; 66 J. P. 647; 20 Cox. C, C. 269, 
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Chand (No. 19) was convicted for theft and 
senteuced to three months’ rigorous imprison- 
ment. These arethe previous convictions relied 
on. They do not carry much weight, though, 
no doubt, if the association for the purpóse of 
habitually committing dacoity had been made 
out, the past history of some of the 
appellants would have been significant, as was 
pointed out in the case of Bona? v. The Keng 
Emperor (7). 

(5) The last contention covers the case of 
the appellants who confessed in the first 
Court (Nos. 2 and 18). We have heard the 
confessions read out, The appellants did not 
admit the existence of a gang. No. 2 spoke 
of five thefts and five dacoities. No. 18 men- 
tioned only one theft and one dacoity. The 
S fessions were retracted before the Ma- 
gistrate. In our opinion, such confessions 
cannot be deemed conclusive where the other 
evidence in the case is 80 wanting in preci- 
gion. 

The conclusion of the whole matter is, that 
ali the appellants, including the six exempte 
ed by thelearned Deputy Legal Remembranocer, 
are in the same category, aud must be 
acquitted of the present charge under section 
400, Indian Penal Code. We regret the 
expenditure of public time in the trial of this 
case in the Court of Session. 

Theappealis allowed. The convictions and 
sentences are reversed. The appellants will 
be set at liberty, so far as the present pro- 
ceedings are concerned, 

Appeal allowed, 


(7) 15 C. W. N. 461; 38 C, 408; 9 Ind. Cas. 555; 12 
Cr. L. J. 97. 


MADRAS HIGH COURT. 
CRIMINAL APPEALS Noa, #14 AND 557 or 1911, 
December 15, 1911. 
Present:— Mr. Justice Spencer. 

In re ARUNACHELLA TEVAN AND 


ANOTHER— APPELLANTS, 

Penal Code (Act XLV of 1860), ss. 892, 397— Mis- 
direction to Jury—Absence of evidence that accused 
caused grievous hurt— Hurt caused by some of the robbers 
— Direction to convict. 

Where, on a charge against the accused under sec- 

‘tions 392 and 397, Indian Penal Code, the Sessions 
Judge, while pointing out to the jury that there was 
no eyidencd that the accused caused grievous hurt 
or used deadly weapons, directed them to conviot 
under section 397, Indian Penal Code, because griev- 
ous hurt was caused by some of the robhers some of 
whom used kuivos: 
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Held, (1) that this amounted to a misdirection and 
the conviction under section 307, Indian Penal Code, 
could not be sustained; 

(2) that the accused were rightly convicted under 
section 392, Indian Penal Code. 

Criminal Appeal 315 of 1886 and Emperor v. Nages- 


‘quar, 28 A. 404; 3 Cr. L, J. 822; A. W. N. (1906) 61, 


referred to, 

Appeal against the conviction and sentence 
of the Court of Session of the Tinnevelly 
Division, in C. C. No. 61 of 1911. 

Mr. M. D. Devadoss, for the Appellants. 

Mr. O. PF, Napier, Public Prosecutor, for 
the Crown. 

JUDGMBENT.—The appellants have been 
convicted by a jury of offences under sections | 
392 and 397, Indian Penal Code, and sen. 
tenced each to 5 years’ rigorous imprison- 
ment, This sentence, as the learned Sessions 
Jadge himself subsequently discovered and 
has pointed out in a letter of reference, is less 
than the minimum prescribed by section 397, 
Indian Penal Code. 

I do not find any misdirection in the 
charge to the jury except as regards the 
liability of the appellants to conviction under 
section 397, Indian Penal Code, The Judge, 
while pointing out to the jury that there is 
no evidence that these appellants caused the 
grievous hurt or (apparently) used deadly 
weapons has directed the jury that they may 
convict the appellants of an offence under 
section 397, Indian Penal Code, merely be- 
causo grievous hurt was caused by some of 
the robbers and (apparently) that some of 
the robbers used knives. This view finds no 
support in the wording of the section, especi- 
ally as compared with section 394, Indian 
Penal Code, and is opposed to the ruling of 
this Court in Criminal Appeal No. 315 of 
186 reported on page 450 of Vol. Lof Weir'a. 
Law of Offences and Criminal Procedure and 
of the Allahabad High Court in Emperor v. 
Nageshwar (1). It is now supported by the 
Publie Prosecutor. I hold it to be erroneous, 
It follows that the conviction under section 
397, Indian Penal Code, was wrong and was 
induced by a misdirection of the Judge. It 
must, therefore, be set aside. 

But I see no reason tointerfere with the 
conviction under section 392, Indian Penal 
Code. Thisis fully supported by the evi- 
dence and it is impossible to see how the 
verdict of the jury as regards this offence 
could have been influenced by the misdirec- 


(1) 28 A. 404; 3 Cr, L, J. 822; A. W. N. (1900) 61. 
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tion above referred to. I quash the convic- 
tion under section 397, Indian Penal Code, 
and aphold the conviction under section 392, 
Indian Penal Code. The sentence is reduced 


to 3 years’ rigorous imprisonment in the casa 
of each appellant. 


Sentence reduced, 


ALLAHABAD HIGH COURT. 
Civit, Revision No. 50 or 1911. 
December 6, 1911. 

Present: —Mr. Justice Fudball. 
GANESH PERSHAD-—ArrrEIcANT 


versus 


EMPEROR-— Opposite Parry, 

Criminal Procedure Code (Act V of 1898), s. 476— 
Civil Procedure Code (Act V of 1908), s. 115—Fabri- 
cation of evidence and forgery committed by a Patwari 
v» Tahsil records ~Patwari appearing as a witness in 
District Judge's Court—Departmental inquiry made by 
District Magistrate — District Judge directing prosecw- 
tion of Patwari on basis of Departmental inquiry— 
Judicial proceedings—No inquiry by District Judge~ 
Material irregularity. 

A Patwari appeared as a witness ina Civil case in 
the Court of a District Judge. After the decision of 
the case the District Magistrate had a Departmental 
inquiry made which went to show that the Patwari 
had fabricated false evidence and had also forged a 
signature in his diary in the Jahsil records. 
Upon this the District Magistrate applied to the 
District Judge for sanction to prosecute the Patwari 
for the offences of perjury and forgery and along 
with his application for sanction forwarded the record 
of the Departmental inquiry. 

The District Judge on perusal of this record issued 
notice to the Patwari, and after hearing him directed 
his prosecution on, the basis of the Departmental 
inquiry : 

Held, (1) that the District Judge had no jurisdic- 
tion to order prosecution in respect of matters which 
had occurred in the Zahsil and not in his Court; 

(2) that, assuming the matters to have been 
brought to the notice of the District Judge in the 
course of a judicial inquiry, as the record of the De- 
parbmentalinquiry was not evidence in the matter 
of the sanction applied for by the District Magistrate, 
the District Judge acted with material irregularity 
in ordering prosecution without having himself 
made an inquiry. l 

Revision against the order of the District 


Judge o£ Mirzapur, dated the 14th of January 
1911. 


Mr, Haribans Sahai, for the Appellant. 

Mr. Hyves, for the Crown. 

ORDER.—This is an application in reyi- 
sion under section 115 of the Code of Civil 


Prooedure and arises out of the following 
circumstancos: — 
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A civil suit was beard in the Court of the 
District Judge of Mirzapur in the course of 
which Ram Dacr Lal, Patwari, gave evi- 
denee, l . 

After the decision of the case the District 
Magistrate applied to the Districb Judge for 
sanction to prosecuta Ram Daur Lal for the 
offences of forgery and perjury. The Dis- 
trict Jadge refused sanction in respect of the 
forgery on the ground that it was unnecessary 
and refused sanction in the matter of the 
alleged perjury on the ground that the words 
used did not amonnt to perjury. When 
applying for sanction, the District Magistrate 
forwarded to the District Judge the record of 
a Departmental inquiry made by one of hia 
subordinates. Therecord of that Departmental 
inquiry, judging from the Judge’s order in the 
present case, went toshow that Ram Daur Lal 
and one Ganesh Prosad had fabricated false 
evidence or had attempted to do so by dintro- 
ducing into the T'aAszl record room the Pats 
wars diary for 1314, also it goes to show 
that these persons either committed forgery 
or entered into a conspiracy to do so by sign- 
ing the name of the superior Kanungo 
in the diary. The District Judge on perusal 
of this record and afterrefusing the sanction, 
for which the District Magistrate had ap- 
plied, issued notice to these two persons to 
show cause why he shonld not place them on 
trial for the above-mentioned offences. After 
hearing what they had to say, he directed 
their prosecution and hence the pregent appli- 
eation 1n revision. 

The first objection, and a very material 
ore, to the action taken by the Distriot 
Judge, is that he had not before him any 
evidence whatsoever in respect of the com- 
mission of the alleged offence, there is 
no basis for his order and that he has, there- 
fore, at least acted with material irregularity, 
It is urged that the record of the Depart- 
mental inquiry is nob evidence at all It ig 
clear that the Judge has ordered the pro- 
secution in respect of matters which occurred 
in the Teksil and rot in his Court and in rege 
pect of which there was no evidence whatso- 
ever before him. It may be assumed that 
the matter was brought to his notice in 
the course of a judicial inquiry but it seems 
to be materially irregular to order a prosecu- 
tion for such offences without having before 
it at least some material in the shape of evi- 
deuce which goes to show that thero is reason 
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to believe that the offences have been com- 
mitted. The District Judge has made no in- 
quiry himself. He has acted on what is not 
evidence that is on the basis of a record at 
which he ought never to have looked it not 
being evidence in the matter of the sanction 
applied for by the District Magistrate” On 
the ground of what I deem to be material 
irregularity, if not illegality, I admit the 
application and set aside the order of the 
District Judge. I make no order as to 
costs. 
Order set aside. 





(s. c. 6 8. L. R. 172.) 
‘SIND JUDICIAL COMMISSIONER’ S 
COURT. 

CRIMINAL Apprat No. 65 or 1911. 
August 16, 1911. 
Present:—~Mr. Pratt, J. C. 
IMPERATOR— 
versus 


RAJABALI son or ADMJI— 

Reformatory Schools Act (FIIL of 1897), s. 16— 
Detention in lieu of imprisonment-—-Appeal —Power of 
Appellate Court to an Persie of imprisonment to 

ne of whipping — Effect of atteration. 

; Under dn 16 of the Reformatory Schools Act, 
an order substituting detention in a Reformatory for 
imprisonment cannot be interfered with in appeal. but 
this does not preclude an Appellate Court from 
altering the sentence of imprisonment to one of 
whipping. When the order of imprisonment 1s altered 
to one of whipping, the order of detention in a 
Reformatory falls to the ground. 

Queen-Envpress v. Hori, 21 A. 391, relied upon. 


Appeal against the decision of the Addi- 
tional City Magistrate, Karachi. 

Mr. J. F. de Vertuil, for the Appellant. 

The Assistant Public Prosecutor, for the 
Crown. 

JUDGMENT.—The accused has been con- 
victed of theft in a dwelling house and 
sentenced to simpleimprisonment for one year. 
The Magistrate has directed that the accused 
should, instead of undergoing the sentence, be 
detained for 4 yearsina Reformatory. There 
is no question as to the propriety ofthe con- 
viction for the accused'has pleaded guilty. 

Under section 16 of the Reformatory 
Schools Act, VIII of 1897, I cannot interfere 
with the order substituting detention in a 
Reformatory for imprisonment, but that does 
not, preclude me from altering the sentencs 
of imprisonment to one of whipping—and in 
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that case the order for detention in a Reforma- 
tory which could not be passed in substitu. 
tion of such sentence—would fall to the 
ground—See Queen- E mpress v. Hort (1). 

It is admitted that the accused is a young 
boy living under the control of his parents who 
are respectable people and as this is a frst 
offence I think they might be allowed to retain 
custody of the boy and endeavour to reclaim 
him from the vicious tendencies that he has 
displayed. 

I, therefore, confirm the conviction but 
alter the sentence to one. of whipping and 
direct that the accused receive . fifteen 
stripes. 


Sentence altered, 
(1) 21 A. 391. 


ALLAHABAD HIGH COURT. 
Civin Reviston No. 37 or 1911. 
December z0, 1911. 
Present:—Mr. Justice Karamat Hussain and 
Mr. Justice Chamier. 
AJODHIA PARSHAD—Appticant—~ 
APPELLANT 
vOFSHS 
RAM LAL AND ANOTHER— OPPOSITE PaRT£— 


E.ESPUNDENTS. 

Criminal Procedure Code (Act V of 1898), s. 195 (7), 
cls. (b), (¢)—Perjury committed tn execution proceedings 
in a rent suit—Sanction to prosecute —"' Case," meaning 
of — Appeal —Jurisdiction — Principal Court of original 
jurisdiction —District Judge. 

In the course of execution proceedings of a rent 
decree passed under the Agra Tenancy Act of 1901, 
R. made a statement which was false. An application 
was made to the Assistant Collector for sanction to 
prosecute. The Assistant Collector rejected the ap- 
plication. The applicant then appealed to the Dis. 
trict Judge who dismissed the appeal on the ground 
that he had no jurisdiction in the matter: 

Held, that the District Judge was right in dismissing 
the appeal as he had no jurisdiction in the matter. 

Per Chamier, J.—The word ‘case’ in clause (b), sub. 
section 7 of section 195 of the Code of Criminal Proce- 
dure of 1898, may mean either the original case, out ' 
of which arose the case or proceeding in which the 
offence is said to have been committed, or the actual 
proceeding in which the offence is said to have been 
committed. It must be construed with reference to 
the context in which ib appears. There being a 
remote connection with the original suit and an im. 
mediate connection with the execution proceeding, the 
case in connection wibh which the offence in question 
is alleged to have been committed is the exeoution 
proceeding. 

Clause (c) applies to the present case and, therefore, 
the applicant should have applied to the principal 
Court of original jurisdiction. 
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The principal Court of original jurisdiction under 
the Tenancy Act of 1901, is clearly not the Court of 
District Judge. l 

Per Karamat Husain, J.—The word “case,” in clause 
(b) of sub-section 7 of section 195 of the Criminal 
Procedure Code means the actual proceedings in which 
the offence is said to have been committed and not 
the original case oub of which those proceedings 
arose, 

The opening words of clause (c) ofthe section 
"where no appeal lies" refer to cases in which no 
appeal lies and not to Courts against the decision of 
which there is no appeal. 


Wazir Muhammad v. Hub Lal, 31 A. 313; 6 A. L. J., 


281; 9 Cr. L. J. 504; 2 Ind. Cas. 182, referred to. 

Revision against the order of the District 
Judge of Moradabad, dated 22nd December 
1911. 

Mr. Hamilton, for the Applicant. 

Mr. Bajpai, for the Opposite Party. 


JUDGMENT. 

CHAMIER, J.-A suit for arrears of rent 
exceeding Hs. 100 was brought in the Court 
of an Assistant Collector ‘of the first class 
and was decreed. In the course of execution 
proceedings in the same Court the respond- 
ents made statements which according to 
the applicant were false. The applicant 
then applied to the Assistant Collector for 
sanction to prosecute the respondent: That 
officer refused to give sanction and the 
applicant then went in appeal to the District 
Judge who.threw ont the appeal on the 
ground that he had no jurisdiction to hear 
it, This is an application for revision of 
' the order of the District Judge. On behalf 
of the applicant itis contended that the 
case is governed by clause (b) of sub-section 
7 of section 195 of the Uodeof Criminal 
Procedure and that on a proper construction 
of that clause the District J udge had jurisdic- 
tion. Itis contended further that he had 
jurisdiction even if clause (c) of the same sub- 
section is.held tobe applicable and that 
oneor other of these clauses must apply to 
the case. As regards clause (b) the argu- 
ment forthe applicant is that the case in 
connection with which the offence is said to 
have been committed wasa suit for rent exceed- 
ing Rs. 100 against the decree in which an 
appeal lay to the District Judge, therefore, 
the Assistant Collector who refused sanction 
must be deemed for the present purpose to 
be subordinate to the District Judge who 
accordibgly ought to have entertained the 
appeal. To this the respondents reply that 
the case in connection with which the offence 
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is alleged to have been committed was the 
execution proceeding the order on which 
was not appealable, therefore, clause (b) 
does not apply. The applicant contends 
that even if clause (5) is held to be inappli- 
cable clause (c) cannot apply because the 
opening words of the clause “where no 
appeal" refer only to casesin which no 
appeal lies against any decisions of the Court 
and that the words do not mean as con- 
tended by the respondents. ‘Where no 
appeal lies in the casein connection with 
which the offence is alleged to have been 
committed.” Inthe alternative the appli- 
cant contends that if clause (c) applies the 
Court indicated is the Court of the Dis. 
trict Judge. To this the respondents reply 
that the principal Court of original jurisdic- 
tion under the Tenancy Actis the Court 
of the Collector. 


The word “case” has been the subject of 
many conflicting decisions in connection 
with section 622 of the Code of Civil Pro- 
cedure, 1882, and section 115 of the present 
Code. I do not think that any useful purpose 
would be served by a reference to these 
decisions, for the word must be construed 
with due regard to the context in which it 
appears and the purpose for which the 
section of which it forms part was framed. 
It was this consideration which led the 
majority of the Chartered High Courts to 
place a narrow meaning upon the word “case” 
in the sections just mentioned. The object 
of sub-section 7 of section 195 of the Code 
of Criminal Procedure was to indicate the 
Court to which a Court giving or refusing 
sanction to a prosecution should be deemed 
to be subordinate within the meaning of 
sub-section (6). As originally framed, sub- 
section (7) provided only that the Court 
giving or refusing sanction should be deemed 
to be subordinate only to the Court to 
which appeals ordinarily lay. This produced 
amass of conflicting rulings and clauses ` 
(a), (b) and (c) were added with a view to 
getting rid of the difficulty. Clause (o) 
provides for the case of a Subordinate Court 
against whose decisions appeals lie and 
two Courts of different grades and, is plain 


-enough, Clause (b) provides for the case of 


a Subordinate Court against whos8 decision 
appeals lie to two different kinds of Couris. 
Here the test is to what Court did an 
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appeal lie in the case in connection with 
which the offence is alleged to have been 
committed? The word case taken by italf 
may mean either the original zase ont of 
which arose the case of proceeding in which 
the offence is said to have been committed 
‘or the actual proceeding in which the 
offence is said to have been committed. It 
must be construed with reference tə the 
context in which it appears. The words are 


“nature of the case in connection with which the. 


offence is alleged to hare been committed." 
There being a remote connection with an 
original suit and an immediate connection 
with an execution proceeding, I am of opinion 
that the case in connection with which the 
offence is alleged to have been committed 
is the execution proceeding. According to 
the decisions of this Court no appeal lies 
against an order ofan Assistant Collector 
of the first class passed in execution pro- 
ceedings under the Tenancy Act. The 
result is that clause (b) does not apply. 
Does clause (o) apply? The opening words 
of the clause "where no appeal lies" do 
not appear to me to refer toa Court against 
none of whose decisions an appeal lies but 
to refer to particular cases in which no 
appeal lies. The whole sub-section seems 
to be ecnfined to Courts against whose deci- 
sions or some of whose decisions appeals do lie, 
for the opening words are "For the purposes 
of this section every Court shall be deemed 
to be anbordinate only io the Court to which 
appeals from the former | Court ordinarily lie” 
(the italics are mine). The result of this 
construction is, possibly, that the Legislature 
has made no provision in section 195 for 
an appeal against an order of a Small Cause 
Court giving or refusing sanction and it 
may be that the only Court which can 
interfere with such an order is the High 
Court. This result may not have been con- 
templated but the construction advocated 


“by the applicant seems to me to be clearly 


inadmissible. It would have been another 
matter if clause (c) had formed a separate 
sub-section. I held that clause (oc) applies 
to the present case and, therefore, the appli- 
gant should have appealed to “the principal 
Court of original jurisdiction.’ I can discover 


no justification for reading these words as . 


if they wóre ' ‘principal Oourt of original Otvil 
jurisdiction” The  elaüse applies to all 
classes of cases and ib is impossible to 
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suppose that the Legislature intended the - 
principal Court of Original Civil jurisdiction 
to revise the orders of Griminal and Revenue 
Courts with which it has no concern asa 
Civil Court. The circumstances that District 
Judges in this Province, generally, have the 
power of Sessions Judges and hear appeals 
in Revenue cases seems fo be wholly 
irrelevant. The principal Court of original 
jurisdiction under the Tenancy Act is clearly 
not the Court of the District Judge. 

For the above reasons, [ am of opinion 
that the District Judge was right in 
declining to entertain the applicant’s appeal 
and I would dismiss this application with 
costs, : 

KaRAMAT Hosain, J.—I am of opinion that 
the word “case” in clause (b), sub-section 
7 of section 195 of the Code of Criminal 
Procedure (Act V of 1898) means the 
actual proceedings in which the offence is 
said to have been committed and not the 
original case out of which those proceedings 
arose. IT am also of opinion that the opening 
words of clause (c), sub-section 7 of section 195 
of the Code "Where no appeal lies” refer to 
cases in which no appeal lies and not to Courts 
against the decisions of which there is no 
appeal. It was so heldby mein Wazir 
Muhammed v. Hut Dal (1). In thatruling it 
was assumed that the Court of District Judge 
was the principal Court of original jurisdiction. 
That, however, is not the case and the nature of 
the proceedings in which sanction is given or 
refused is to determine the principal Court of 
original jurisdiction, For the above reasons, 
I agree with my learned brother in dismiss- 
ing the application. 

By THE Cou&T. —Order of the Court is that 
the applicant be dismissed with costs. 


Application dismissed. 
(1) 6 A. L. J. 231; 9 Or. L. J, 604; 31 A. 318; 2 Ind. 
Cas. 182. 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 567 cr 1910. 
December 5, 1911. 
Present:—-Mr. Justice Sundara Aiyar and 


"Mr. Justice Spencer. 


Inve MUTHIAH CHETTY—— APPELLANT. 

Penal Code (Act XLV of 1860), ss. 175, 193, 471 —Evi- 
dence Act (Iof 1872),s. 1062--Production of docu- 
ment in obedience to Court Summons—Docwment found 
to be jorged— Using as genuine a forged document— 
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Giving false evidence with regard to the document— 
Perjury. 

Accused produced a document before a Munsif in 
obedience to a Court summons and, when examined 
as a witness, stated that P. W. No, 1 delivered it to 
him. It was found that the document was not genu- 
ine and that P. W. No. 1 had not given it to him. 
Accused was tried and convicted under section 471, 
Indian Penal Code, for using as” genuine a forged 
document; 

Held, (1) that the conviction was wrong as the 
mere production by a person of a document in obe. 
dience to a Court summons is nob, by itself, a user o 
that document by him. i 

Assistant Sessions Judge North Arcot v. Ramammal, 
10 M. L. T. 563; (1912) M. W. N. 3; 13 Ind, Cas. 275, 
followed, 

A witness who is summoned to produce a document 
cannot be put to the risk of having to consider whe- 
ther a document answering the description contained 
in the summons is in fact genuine and whether there 
is any reason to believe it to be not genuine. 
The mere production of a document in answer to a 
command of Court cannot be regarded as fraudulent 
in law. 

(2) That the giving of false evidence by the accused 
that P. W. No. 1 delivered the document to him with 
a frdudulent intention did not amount to a fraudulent 
user of the document with reference to which the 
evidence was given, though it might expose him to 
a prosecution for perjury. i 

Asimuddi Sheikh v. King-Emperor, 11 C. W. N. 838; 
5 Or. L. J. J. 351; 6 C. L. J. 454, explained. 


Appeal against the sentencs of the Court 
of Session of the Madura Division, in Sessions 
Case No, 39 of 1911. 

Mr. HA. Sadagopacha:ar, for the Appellant, 

Mr. 0, F. Napier, Public Prosecutor, for 
the Orown. 

JUDGMENT.—lIn this case the accused 
has. been convicted under seotion 471 of the 
Indian Penal Code of fraudulently or dis- 
honestly using as genuine.a document which 
he knew or had reason to believe to be a 
forged document. 

The facts are that the accised was sam- 
moned to produce the document in question 
(Exhibit J) Original Suit No. 39 of 1910 on 
the file of the Subordinate Judge’s Court of 
Madura (West). He was not a party to 
that suit, In answer to the Court summons 
he produced the document. He was after- 
wards examined as witness in that case, 
and he gave the deposition marked as Hx- 
hibit K. He then stated .on oath that 
the prosecution first witness in that case 
gave the document to him. ‘The learned 
Sessions Judge has found that the dogu- 
ment was not genuine and that the prosecu- 
tion first witness did not give it to the 
accused. We decide the case on the assump- 
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tion that these findings are correct, So far 
as the próduebion of the document was con- 
cerned, the accused was bound to obày- the 
summons of the Court. Section 162 of the 
Indian Evidence Act lays down that every 
witness summoned to produce a document 
shall do so, and section 175 of the Indiaa 
Penal Code makes the non-production of it an 
offence punishable under that section. We 
adhere to the opinion we expressed in 
Assistant Sessions Judge, North Arcot v. 
Ramammil (1), that the production by 
a party of a document, which he is bound 
by law to produce, cannot by itself consti- 
tute a user of that document by him. He can- 
not be put to the risk of having t» consider 
whether a documen: answering the descrip- 
tion contained in the summons isin fact 
genuine, and whether there is any reason to 
believe it to be not genuine. The mere pro- 
duction of a document in answer to 4 œm- 
mand of Court can ia no case be regarded as 
fraudulent in law. The learaed Public Pro- 
secutor argues thatthe accused did mora 
than produce the docament ia this éase 
because he swore, when he was examined as 
a witness, that the document was handed to 
him by the prosecation first witness, and he 
urges that assuming, as we are prepared to 
do for the purpose of deciding the question 
of law, that the ascused had the dishonest 
intention when he gave his evidence of in- 
ducing the Court to give judgment in favour 
of the plaintiff in that suit, his giving evidence 
would make theact a dishonest user of the 
document by him. We must put entirely 
out of account the fact that he produced 
the document as that act was perfectly 
innocent, All that is then left ia that he 
gava false evidence with the fraudulent inten- 
tion of causing loss to one of the parties in 
the suit. We are clearly of opinion that the 
giving of false testimony by itself with a 
fraudulent intention cannot amount to a 
fraudulent user of a document with reference 
to which that evidence is given. Otherwise 
every attesting witness who gives evidence 
with a similar dishonest intention might also 
be held guilty of dishonestly using the doau- 
ment. It is not contended that there is any 
evidence in this case of user» beyond 
the fact that he gate evidence. There ig 
no evidence of any previous conspiracy it 


(1) 10 M. L. T. 563; (1912) M. W.N.3: 18 
Cas. 275. emer 
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pursuance of which he gave the evidence. 
We must, therefore, hold that the accused did 
not commit an offence. under section 471 of 
the Indian Penal Code. Ifthe evidence he 
gave was false he would, of course, be guilty 
of perjury. But he is not charged with 
that offence in this case. 

. In Astmuddi Sheik v. King-Emperor (2) 
Rampini and Gupta, JJ., held that a party 
who had produced a document before a 
Munsif for obtaining compulsory registration 
of it could not be held guilty of an offence 
under section 471 of the Indian Penal Code 
by merely declaring it to be genuine before 
a Deputy Magistrate to whom the document 
was sent over by the Munsif for an inquiry 
being held as to whether he was guilty of 
forging the document. 


The statement before the Deputy Magis- 


trate was not made by the accused on oath 
and he could not, therefore, be convicted of 
perjury. It was sought to be argued that 
he was guilty of using the ‘document-as 
genuine by declaring it to be true. The 
learned Judges say: “He may have used 
the document before the Munsif when he 
brought a suit to enforce registration, but 
he is not charged in this case with using the 
document before the Munsif. He is charged 
with using it before the Deputy Magistrate 
and we do not think he can be said to have 
committed any offence on the 21st January 
1902 punishable under section 471 of the 
Indian Penal Code.” There is, of course, a 
difference between that case and this. In 
that the statement mace by the accused as 
a witness in this case was made on oath 
while in the Calzutta case the statement 
was made by him before the Deputy Magis. 
trate as an accused person and not on oath. 
But that does not affect the general pro- 
position that a mere statement that a docu- 
ment is genuine does not amount to using 
it as genuine. We, therefore, set aside the 
conviction of the accused. We do not con- 
- pider it necessary to pass any further order 
having regard to the state of the evi- 
dence on record. The bail-bonds executed 
will be discharged. 
Conviction quashed. 


(2) 11 C. W. N. 838; 5 Or. J, J. 351; 5 C. L. J. 454, 
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AJMER-MERWARA JUDICIAL COM- 
MISSIONER’S COURT. 
MiscgLuANBOUS Carmina APPLICATION No, 33 
or 1910. 
February 20, 1910. 
Present- —Mr. Colvin, J. C. 
Musammat SU RY A—APPLIQANT 
 tersus 
LACHMI NARAIN AND ANOTHER 


— ÁCGOUBED. 

Criminal Procedure Code (Act V of 1898), s, 867 — 
Points for determination, reason jor the decision. 

Where the judgment of an Appellate Court does not 
comply with the provisions of section 3807 of 
the Code of Criminal Procedure and omits to state the 
points for determination and the reasons for decision, 
the case should be returned for re-trial. 


Petition for revision of the order of the 
District Magistrate, Ajmer, dated 13th 
October 1910, acquitting the accused on their 
appeal from the judgment of the Honorary 
Magistrate, Ajmer. 

ORDER.—The order of the lower Ap- 
pellate Court does not comply with the pro- 
visions of section 367 of the Code of Criminal 
Proesdure. The points for determination 
are not stated, nor are adequate reasons given 
for the decision. The Appellate Court 
thinks there has been some under-hand 
game going on between the parties, and that 
the accused is at the bottom of it but never- 
theless acquits the accused on the ground 
of some doubt, the nature of which is left 
unexplained. The jadgment should have 
explained why the Court thinks there is 
doubt regarding the jewelry transaction; and 
on what evidence this doubt rests. 
judgment of the Appellate Court isso un- 
satisfactory that I am constrained to return 
the case to ba re-tried on the merits in that 
Court: ordered atcordingly. 


Re-trial ordered. 


The ` 


= 
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. CALCUTTA HIGH COURT. 
Szconp Cryit Appsat No. 1583 or 1910. 
December 18, 1911. 
Present:—Mr. Justice Carnduff. e 
JOTINDRA MOHAN GHOSH—Prarstire 
—APPELILANT 
PeTsus 
KEDAR NATH GHOSH—Derenpant— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 182 —Home- 
steads—Purchase by raiyat of homestead of another tenant 
~—Qulitvation of purchased homestead land—Character 
of such land. 

A raiyat purchased two parcels of land from the 
respective raiyats to whose homesteads they originally 
belonged. Since then he cultivated them and paid 
rent to the landlord, who subsequently sued to eject 


him: 

Held, that tho parcels, whatever they had been 
once, were now agricultural lands held by the raiyat, 
and that the Bengal Tenancy Act applied to them. 


Appeal from the decree of the Sub-Judge 
of Hooghly, dated February 8th, 1910, con- 
firming that of the Munsif of Hooghly, dated 
February 28rd, 1909; 


Babu Narendra Kumar Bose, for the Ap- 
pellant. 

Mr. N. O. Bordalaz for Babu Jadu Nath 
Kanjilal, for the Respondent. 


JUDGMENT.—This appeal arises ont of 
a suit brought by the plaintifis-appellants for 
the ejectment of the defendant-respondent 
from two parcels of landin Mouzah Sonatakari 
in the District of Hooghly. It is admitted 
here—as it apparently was alsoin the lower 
Appellate Court—that the action was bound 
to fail, if the case was governed by the 
provisions of the Bengal Tenancy Act, 1885, 
but that it ought to have succeeded, if it was 
not. The only question for my decision, 
therefore, is as to whether both the Courts 
below were right in holding that Act appli- 
cable, 

The facts, in so far as they are material 
and have been found, are these. The re- 
spondent is himself a raiyat of the village, in 
which he had, and has, both a homestead 
and an agricultural holding. “The two parcels 
in suit are situated near his old homestead, and 
he acquired them separately by purchase 
from the respective raiyat to whose home- 
steads they originally belonged. He has 
since been cultivating them and paying rent 
to the appellants who are the landlords: and 
there is no local custom or usage, such as 
is referred to in section 182 of the Tenancy 
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Act, to be considered in connection with the 
matter. : 

In these circumstances, I should have 
thougkt it hardly possible seriously to suggest 
that the law applicable is not the Tenanoy. 
Act. But the learned Vakil for the appel- 
lants contends that itis not that Act, but 
the Transfer of Property Act, 1882, that ought 
to have been applied; and the following I 
understand to be his argument. 

The disputed parcels were homestead lands, 
and, as the learned Subordinate Judge has 
himself observed,——their cultivation by the 
respondent could not change their character, 
They are still homestead lands. 

Prima facie, the Transfer of Property Act 
applies in-the case of such lands, and it is 
only by virtue of section 182 of the Tenancy 
Act that the provisions of the latter can 


- have apy application to them. 


Bat section 182 is of no avail to the 
respondent because the parcels are not “his 
homestead,” and that is all that the section 
touches. “Homestead” means the steads or 
place of a dwelling house; and these parcels 
which once formed the homesteads of others, 
are not the respondent's homestead, though 
they are close to it. They are his homestead 
lands; but not “his homestead.” > 

Therefore, the Tenancy Act did not govern 
the case, and ez concesso, the suit ought to 
have been decreed. 

This argument may be ingenious, but it 
is certainly unsound. 

In the first place, it begins with the gra- 
tuitous introduction of novel and extra- 
ordinary class of land; land, which is 
“homestead land,” but nevertheless appertains 
to no-body’s homestead.” The idea is some- 
what elusive, and I confess it ia beyond me to 
grasp it, 


In the second place, I can find no authority 
either for the assumption of “once home- 
stead, always homestead”, or for the postulate 
that homestead lands come within the seope of 
the Tenancy Act only through the operation of 
section 185. Isee noreason why even the site 
of a dwelling house should not, on the dis. 
appearance of the building, become an ordi- 
nary holding; and I can find nothing.in the 
Tenancy Act to remoye homestead lands 
generally from its operation, Onthecdntrary 
it seems to me that the test is not home. 
stead or non-homestead, but agricultural or 
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non-agricultural, and that the Act applies 


to all lands in a village which are, as a 
matter of fact, for the time being held as 
agricultural (or horticultural) land. On the 
facts before me, these parcels undoubtedly 
are of this latter description. 

Thirdly, the first and third of the learned 
Vakil’s premises, taken together, point to a 
conclusion the opposite of that deduced 
by him. For, if the disputed parcels have 
remained homestead, they must be the 
respondent's: they are no longer his vendor's, 
but have become “his homestead,” and con- 
sequently section 182 and the other proyi- 
sions of the Tenancy Act apply. 

Finally, the appellant’s argument leads 
them in another quandary. Admittedly, the 
respondent is the tenant in occupation of these 
parcels, which, it has been found, he is 
cultivating: and he has an old homestead 
in the village. Now, either the parcels are 
so close to that homestead as to have become 
& portion of it, or they stand apart and are 
held separately. In other words, they must 
be either homestead or not homestead, If they 
are homestead, cadit guscetzo. If they are not, 
what are they, and how are they heldP 1 
cannot accept the new classification suggested 
and above alluded to, and the only rational 
reply seems to me to be that these parcels, 
whatever they have been once, are now 
agricultural or horticultural lands held by 
the respondent under the ordinary tenancy 
law. 

I have been referred to the case of Abdull 
v. Kutban, S. A. No. 1876 of 1895 of which 
a brief note is to be found in 1 O. W.N. at 
p. clxxi. There the plaintiff had sued 
to recover possession of the bastz land and 
house (in other words, the homestead) of 
another villager, which he had purchased 
alone and held apart from his own jote (if 
he bad a Jote, as to which there was no find- 
ing). The learned Judge (Rampini, J.) held 
expressly that section 182 and the other 
provisions of the Tenancy Act applied; but 
the crucial question before him was one of 
limitation? and he ruled that the suit was 
nob, as had been suggested, barred by Article 
8 of Schedule III (which then referred to 
occupaney-zyoís only), because the plaintiff 
was not, and had not ‘professed to be, an oc- 
tea paney-ryot. In so far then as that case can 
be said to be in point at all, it appears to tell 
against the appellants, 
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On the other hand, the view I favour seems 
to ba supported by the ruling in another 
unreported case—Munsht Golam  Mowla v. 
Abdul Sowur Mondol, S. A. No. 1078 of 1892 
decided on the 16th May 1893. That was 
the case of a settled ryot of a villaga who 
had taken a plot of homestead land in it 
distinct from his agricaltural land, and, ib 
was held by Rampini, J., applying section 182 
of the Tenancy Act, that the ryot had a 
right of ocenpancy in the land under section 
2l of the same. 

Ithink, then, that this appeal should be 
dismissed with costs. 

i Appeal dismissed. 





PUNJAB CHIEF COURT. 
FULL BENCH, 
Seconv Cryin Apparat No, 810 ov 1903. 
November 30, 1911. 

Present: —Mr. Justice Robertson, Mr. Justice 
Johnstone, Mr. Justice Rattigan and 
Mr. Justice Chevis. 
Musammat RAM DEVI—DzFENDANT— 
APPELLANT 

versus 
Musammat SHIB DEV I—PLrAINTIFF AND 
ANOTHER — DEFENDANT— RESPONDENTS, 

Custom — Widow—Unchastity —Gift—Forfeitwre — by 
unchastity—Lffect on donee—Horfeiture by re-marriage 
— Distinction —Succession —Daughter —No — collateral — . 
Hindu Rajputs of Daswya Tahsil, District Hoshiarpur 
-——Hvidence to prove agnatic relationship. 

(By the Full Bench);--Where an unchaste widow, 
belonging to a tribe by whose custom unchastity in- 
volves forfeiture of the widow’s estate, gifts to her 
lover the propery inherited from her husband, the 
roversionor is entitled to immediate possession of the 
property. Such a case is not governed by the judg-' 
ment in Bainta v®Acchhar, 188 P, L. R. 1905. 

Per Robertson, J.—A distinction must be drawn be- 
tween the nature of the forfeiture of a widow’s estate 
by re-marriage and by unchastity. In the case of a 
forfeiture by re-marriage, throughout the province, 
the woman ceases altogether to be the widow of her 
deceased husband, loses all rights and every kind of 
interest in his estate and becomes a member of a 
different family. ‘Fhe case of forfeiture by unchas- 
tity, where ib is established, is different, The woman 
does not cease to be the widow of her deceased hus- 
band, nor does she become a member of another 
family. By custom she forfeits a special form of 
maintenance recognized in the provinze, that is, the 
possession for life of her husband’s estate. 

Per Johnstone and, Chevis, JJ.—The forfeiture which 
unchastity involves comes into place, as against 
the widow and also as against any person in whose 
favour she has alienated the land other than a per- 
son who isa bona fide alienee for consideration, with 
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effect from the date of unchastity and not merely 
from the date of institution of a suit by the rever- 
sioner. 

(By the Division Bench, Johnstone and Chevdis, JJ.)— 
Among Rajputs of Dasuya Tahsil, Hoshiarpur Dis- 
trict, a daughter is entitled to succeed to the property 
of her father in the absence of collaterals. 

The mere fact that a person belongs to the same got 
as the propositus is insufficient to make that person a 
collateral of the latter. A claim to succeed to pro- 
perty on the score of agnatic relationship should be 
unpre by evidence showing the actual relation- 
Ship. 

Among Hindu as well as Muhammadan Rajputs of 
the Hoshiarpur District, the unchastity ofa widow 
has the effect of forfeiting her life-estate, 

In the case of forfeiture by unchastity, a widow be. 


comes a trespasser directly the act of adultery is com- - 


mitted and the suit of the reversioner is to be regarded 
as a claim to dispossess a person who has, prior to the 
institution of the suit, ceased to hold any rights and 
become a trespasser. 


Quzre.—Whether a fomale holding a life-estate is 
subject to control in her dealings with the property by 
another female next entitled to succeed as a similar 
life-tenant? 


First appeal from the order cf the District 
Judge, Hoshiarpur, dated the 30th March 
1908, decreeing plaintff's claim. 


The Hon'ble Mr. Muhammad Shaft, for the 
Appellant. - ) - 


Messrs. Sukh Diyaland Pestonjt Dadabhaz, 
for Musammat Shib Devi, and Mr. Daulat 
Ram, for Musammat Kirpo, Respondents. 


ORDER OF REFERENCE. 


Carvia AND Jonnsrone,JJ.(21st July 1911). 
—Rijha, a Bibal Rajput of Nansota village, 
in the Dasuya Tahsil, in the Hoshiarpur Dis- 
trict, died on the 12th October 1892, this is 
the date of death as enteredin the Register 
of Mutations—leaving a widow Musammat 
Kirpo, and a minor daughter Musammai 
Shib Devi. The widow succeeded to the pro- 
perty of the deceased on the usual life-tenure. 
It is admitted that she became the mother 
of at least one illegitimate child. Then, in 
June 1902, she gave a lease of her husband’s 
estate for 5 years to Achar Singh, and in 
August 1902 she gifted to him 2,335 kanals, 
with share in shamilat. Achar Singh died 
in April 1906, and his widow Musammat 
Ram Devi now holds the gifted land. Mu- 
sammat Shib Devi who was a minor when 
this suit was instituted, but has since abtain- 
ed majority, sues for possession, alleging that 
her mother’s rights are extinct by reason of 
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nunchastity and that she is the person entitled 
to succead next to her mother. 

Musammat Kirpo supports her .daughter 
admitting the claim and saying she had  illi- 
cit intercourse with Achar Singh who got a 
dead of gift from her. 

Musammat Ram Devi'8 pleas are that Achar 
Singh as reversioner was next heir after 
Musammat Kirpo in preference to Rijha’s 
daughter, that Musammat Kirpo, though un- 
chaste, had not forfeited her tenure, that 
plaintiff was not the heir, that plaintiff in any 
case had noright to object to her mother’s 
alienation, and that plaintiff could not 
in any case geb possession as long as her 
mother was alive. It was also alleged that 
Musammat Shib Bevi was herself unchaste, 
but this plea may ba passed over as defend- 
ant’s Counsel has admitted that even sup- 
posing the plaintiff to be uuchaste, he cao- 
not support the argument that a daughter 
loses her rights in her father’s estate by 
reason of unchastity. It was also contended 
for the- defendant (č. e, Musammat Ram 
Devi, Musammat Kirpo is only a pro forma 
defendant) that the gift was valid on account 
of services rendered by the donee. 

The learned District Judge seems to have 
been of opinion that Achar Singh was a dis- 
tant collateral of Rijha, but: without coming 
to any definite finding on this point, he has 
held that such a distant collateral is excluded 
by the daughter. He also finds that Musam- 
mat Kirp» has forfeited her rights, that the 
gift was invalid, and that Mzsammat Shib 
Devi has a right to contest her mother’s 
alienations, The District Judge was personally 
of opinion that plaintiff was entitled to a dec- 
ree for possession, but on being referred to the 
case reported as Bainta v. Achhar (1), he res» 
tricted the decree to a declaration that tha 
deed of gift should not affect the plaintiff's 
rights after the death of Musammat Kirpo. 
The decree might well, in my opinion, have 
bsen so worded as to take immediate effect 
also in the case of Musammat Kirpo's re-mar- 
riage. 


Both sides appeal. The defendent again 
urges those pleas which have been decided 
against her, and asks that the suit may he 
dismissed; the plaintiff urges that she should 
be given a decree for possession, 


(1) 188 P. L. B. 1905, 
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I propose first to consider the question 
whether the plaintiff is entitled to succeed 
after her mother. It is urged for the do- 
fendant that Achar Singh wasa collateral of 
Rijha. 

One Harnam Das, Brahmin, appears as 
witness for defendant and professes to give 
the genealogical tree as follows: —. 


SAHAI, 

Maru, 

"M 

EM 

M 

— UR CURE 

Bathal, "m 
gr dad 
Gola, we 


Achal Singh, Pahar Singh, 


Jawala Singh, Dhannu, 
Maya, Khushala, 
Achar Singh, TM 
Bhagi, 
idis 
Rijha. 


Now let us see how far this genealogical 
tree, professedly given from memory—for the 
witness says that though his father had a 
written tree he does not know whether it is 
lost or whether his brother has'it—is sup- 
ported by any recorda. 


There are genealogical trees of four vil- 
lages on the record. That of Beata village 
seems to afford no help at all. The Nansota 
village tree (7. e., the tree of Rijha’s village) 
gives the treo, as stated by Harnam Das 
from Rijha up to Amir and the note as to 
foundation of the village says Amir came 
from Virowal and broke up the jungle. 
The tree of Serak village gives the tree down 
from Sahai to Jawla Singh and shows 
Sunder as another son of Nathu. Beneath 
Sundar no descendants are shown; there is, 
” however, a note that he went off to Sundar- 
pur. 
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The tree of Sandarpur village shows 
two families of Muhammadan Rajputs and 


one family of Hindus, the third being 
ACHAL SINGH, 


| 


Jawala Singh, 





Singhara, 
sl | 
Maya Ram, Ghasita. | 
C— 
ME EDU 
f | 1 
Bhaga. Hira. Tadu. 


Above Achal Singh no names are given. 
Achar Singh was son of Maya Ram. Even 
supposing that the Sundar whois said to haye 
founded Sundarpur is the same as the son of 
Nathu who left Serak village (though it 
seems strange that in Serak village the 
tree is given for five generations above 
Sundar, whereas iu Sundarpur village the 
people professed themselves unable to give 
Sundar’s pedigree) there isa link wanting. 
According to the village pedigree tables we 
get from Achar Singh up to Sahai through 
Nathu, and from Rijha up to Amir but there 
is nothing outside the evidence of Harnam 
Das to connect Amir with Nathu except the 
bare statement that Amir came from Virowal 
and founded Nansota, and Virowal, according 
to one witness Lalu (see page 69),is another 
name for Sundarpur. To producea Brahmin 
as witness to reel off a string of names and 
so supply a gap in the pedigree tree set up is 
easy enough. 


When mutation of names was effected on 
death of Rijha, I note that Maya, father of 
Achar Singh, came from Serak and claimed 
to be next ,heir after Musammat  Kirpo 
but his claim was not investigated. When 
gifting the land to Achar Singh, Musammat 
Kirpo described him as a reversioner, but 
Musammat Kirpo’s conduct throughout has 
been such as to render it impossible to attach 
weight to her statements or actions. And it 
is, of course, possible that she credited Maya’s 
claim to bea collateral, but this does not 
render it unnecessary for Achar Singh’s 
widow to prove the alleged relationship now 
that on the strength of it she wishes to defeat 
the claim of the plaintiff. It was possibly 
on account of her crediting Maya’s claim 
to relationship that Musammat Kirpo em 
ployed first Maya and then Achar Singh 
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as her agent, as she professes to have done 
(see page 67.) Tn my opinion it is not proved 
that Achar Singh was a collateralof Rijha. 
No doubt they were both of the same gê, 
but a claim to succeed to property on the score 
of relationship should, in my opinion, be sup- 
ported by evidence showing the relationship, 


otherwise any man might claim to exclude a - 


daughter on the ground that he was her 
father’s collateral both he and her father being 
descended from Adam. 

Excluding Achar Singh, it is not shown 
thab any other collaterals of Rijha are in 
existence to contest the claim of Rijha’s 
daughter tobe the next heir. Butit is 
contended that among Rajputs of the Dasuya 
Tahsil, a daughter never inherits, and here 
reliance is placed on the Riwaj-7-am (see page 
24) where it’ is stated for the Dasuya 
Tahsil—' No share has ever been given to 
a daughter noris she entitled to it.’ But 
on page 25 an answeris given, which is 
apparently one for the whole district, that 


"in our tribe a daughter cannot inherit, 


any property," which seems clearly opposed 
to the answers for the Garhshankar and 
Hoshiarpur Tahsils given on page 24. Show- 
ing that in the absenca of collaterals a 
daughter can inherit. The answer to ques- 
tion 40 (given on page 4 of the paper-book) 
also shows that iu certain oases a daughter 
does inherit. To deprive a daughter even 
in the absence of collaterals of all rights of 
succession would be quite opposed to general 
custom, and [ wonld hold that in the absence 
of collaterals a daughter is entitled to suc- 
caed. Cases of absence of all collaterals 
must be uncommon; and this is very possi- 
bly the explanation of tha «statement ‘no 
share has ever been given to a daughter.” 
lomibted in the earlier part of this judg- 
ment to note an argument pub forward by 
defendant's Counsel that in the plaint it is 
not denied that Achar Singh was a collateral, 
and that sl] that is denied thereis that he 


was a near collateral; without going into. 


the question ofthe exact meaning of the 
words “rishta karabat, I would hold that 
plaintiffs Counsel probably put down in the 
plaint as much as he thought necessary for 
the purposes of her case, and that the word- 
ing of paragraph 5 of the plaint cannot ba 
taken to bean admission, binding on the 
plaintiff that Achar Singh was a distant colla- 
teral, Possibly, ib was recognised that as 
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both Achar Singh aad Rijha ware of the 
same gôt, there mast be a common ancestor 
Somewhere in the remote past, but, as I 
have already said, I do not think ib suffi. 
olent for a man to say: ' We are all descand- 
auts of Ádam;" nor isib sufficient to say: 
"we all came outof the Ark.” 

The next question with which I will deal 
is whether Musammat Kirpo's unchastity en. 
tails forfeiture of her life-estate. That she has 
been unchaste is admitted. Of the allegation 
that she also left her husband’s house, the best 
proof is to be found in her statement of 7th 
November 1902, (vide page 38) in which she 
states clearly that she is living with Achar 
Singh and does not want to live in Nansota 
where her tenants want to kill her and Achar 
Singh; this statement was made at the time 
when Musammat Kirpo was trying to get 
Achar Singh appointed as her sarbarah 
lambardar. No doubt, it was made nearly 
three months after the gift had been made 
in Achar Singh's favour, but I should say 
there was notthe least doubtthat Achar 
Singh had got the woman quite under his 
thumb at the time, and had induced her to 
forsake all for him, and sa had got first a leasa 
and then a deed of gift from her. 

The Riwaj-i-am (see page 3) lays down 
thata widow loses her rightsin cage of 
unchastity or of re-marriage aud foar ia- 
stancas ara given iu support of this, As ds- 
fendant’s Counsel points ont the fourinstanosi 
given are all cases of Muhammadan Rijpais 
and ofthe Hoshiarpur Tahsil, and Coungal 
argues that ib cannot bs assumed that tha 
custom of Muhammadan Rajputs is the same. 
He points out that a Hindu widow goveraei 
by her personal law does not forfeit her 
rights, whereas he urges that an unchaste 
Muhammadan widow is even subject to death 
according to her personal law. But, as far 
as I know, au unchaste Muhammadan widow 
does nof, according to her personal law, lose 
her property merely by reason of unchastity; 
of course, if she dies or is killed she loses her 
rights; but this applies to all the world, for 
a dead person can have no rights in property. 
As far as I can discover, there ia not a scrap 
of evidence anywhere tending to show that 
the custom of Hindu Rajputs of any*Tahsil of 
the Hoshiarpur District differs in,any res- 
pect from that of Muhammadan Rajputs of 
the same Tahsil. The latter were also origi- 
nally Hindus, and ib does not follow that 
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change of religion necessarily means a change 
of customs. lam unable, therefore, to see 
any forcein the argument ihab cases re- 
lating to Muhammadan Rajputs should be 
disregarded. 

Turning to the previous judgments, I will 
firat notice those pub in by the defendant: — 

(D Ala Dew v. Fateh Din, decided by 


Hakim-ud-din Ahmad, Subordinate Judge,: 


on 30th November 1891. The Subordinate 
Judge held that no special custom had been 
proved, and that according to general custom 
unebastity did not entail forfeiture. He noted 
the entry in the Riwaj-2-am, but considéred 
this insufficient. He apparently overlooked 
the fact that there are four instances cited 
in the Rzwaj-?-am. 
This case apparently was not appealed. 


(2) Maghar v. Daropti, decided by Rai 


Dalip Singh, Munsif 2nd Class, on 24th De- 


cember 1895, (printed on pages 30-34 of the 


paper-book). 

This judgment cites the case above noted 
and refuses to rely onthe four instances 
cited inthe Rzwaj-7-am as not having been 
“tested and examined in Court.” It also appa- 
rently interprets the clause in the Wajzb-ul- 
arz asto forfeiture being the penalty ofa 
widow's unchastity as meaning that an un- 
chaste widow cannot get possession, and not 
as meaning that a widow having once got 
possession and thereafter becoming unchaste 
is liable to dispossession—a curious and 
unsatisfactory judgment in my opinion. 

(3) Sundar Singh v. Musammat Rupan, 
(vide pp. 28.30). The lower Court held 
that  unchastity did not entail forfei- 
ture, but the Divisional Judge on appeal 
pointed out that this question did not arise, 
as plaintiff had sued to dispossess the 
widow solely onthe ground of her re-marriage. 
So this case proves nothing. 

For the plaintiff, the following cases are 
cited:—- ` 

(1) Musammat Karim Bibi v. Malang 
Khan, decided by Lala Mul Raj, Divisional 
Judge, on 24th July 1905 (vide pages 14-16). 

For defendant it is objected that the onus 
was wrongly placed on the widow in this 
ease (wide para. 3 on page 16), but this 
was apparently done because the Riwaj-7- 
am, supported by instances, was against her. 

* (2) Musammat Rahmati v. Rahiman, 
decided by Major Beadon, Divisional Judge, 
on 2nd November 1905. This decision, too, 
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relied on the Rzwaj-z-am and the instances 
cited therein, and also on the case above 
cited of Musammal Karim Bibi v. Malang, 
and on a Ohief Court ruling C. A. No. 878 
of 1899 (Amir Bakhsh v. Kande Khan.) 

(3) Dhajw v. Bira, decided by Major 
Beadon on 5th March 1908. Here the 
Divisional Judge does not give all the facts 
as they appear to have been given in a 
previous order remanding the case for 
further inquiry. The Divisional Judge 
remarks that unchastity by itself may not 
be sufficient to deprive a widow of her life. 
estate but that a widow who has become 
unchaste and has left her husband's house to 
live with another man ean hardly be in a 
better position than a widow who has re- 
married. The Divisional Judge then found 
that the widow having become a bad 
character and gone toa different village had 
lost her rights. This judgment only goes 
so far as to find (it was not necessary to go 
further) that unchastity coupled with deser- 
tion of her husband's house, entails 
forfeiture ofa widow's rights. 

(4) Then, though earliest of all, not least in 
importance, i8 the Chief Court ruling in Civil 
AppealNo. 873 of 1899 (Amir Bakhsh v. Kande 
Khan) where the Riwaj-7-am and the four in- 
stances there cited are noted, and it is held 
that unchastity forfeits a widow’s rights. In 
this case a Local Commissioner was appointed, 
and the whole consensus of opinion as shown. 
by his report was,that unchastity forfeited the 
widow’s life-estate. 

I donot think if necessary to examine 
the oral evidence in detail. Some of the 
above noted cases are cited by the witnesses. 
Cases of which no records are forthcoming 
may or may not be true; ib is easy for witnesses 
to give names and allege facts. As to the 
opinion of witnesses as to what the custom 
is, L consider nothing much need be said. 
Some of the witnesses apparently think 
that a widow may have illegitimate children, 
but must not be called unchaste unless she 
re-marrles. The Rtwaj-7-am, supported by 
instances, is against the defendant and so 
is the great bulk of the previous decisions, 
I would hold that Musammat Kirpo has 
by her misconduct forfeited her life-estate. 

Two questions remain, (1) whether the 
plaintiff, being herself a female with only a 
limited estate, has the right to control her 
mother’s actions and attack her mother’s alien, 
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ations, and (2) whether the alienee is entitled 
to hold possession, in spite of Musammat Kirpo 
having forfeited her rights, until Musammat 
Kirpo’s death; in other words, whether plaintiff 
must content herself with a declaratory 
decree and cannot recover possession at 
once. I will first deal with the latter question. 

The District Judge has followed the 
ruling published as Bainta v. Achhar (1), which 
lays down that even where a reversioner is en- 
titled to claim the estate froma widow by 
reason of her unchastity having forfeited her 
life-estate, the alienee from the widow cannot 
be prejudisially affected by the action taken 
by the reversioner subsequent to the date 
of the alienation; so that all that the rever- 
sioner can get is a declaration protecting his 
reversionary rights. It is held that: un- 
chastity of the widow does not “per se make 
her succession to the estate null and void 
ab initio, and I quite agree that unchastity 
does not annul the widow’s succession. A 
widow succeeds by the death of her husband; 
her succession is a fact which subsequent 
misconduct may terminate but cannot cancel. 
But it seems to methat the real question 
is whether, the widow having once succeeded 
and then having become unchaste, such un- 
chastity does not forfeit her rights as instantly 
ag re-marriage would do, It is urged by defend- 
ant’s Counsel that re-marriage mechanically 
terminates the widow’s tenure, whereas 
unchastity only gives the reversioner a right 
to terminate the tenure. For my own part, 
with all due respect to the learned Judges 
who decided Baznta v. Achhar (1), I am quite 
unable to agree. I fail to see any difference 
between unchastity and re-marriage in this 
respect. I cannot see why gn act of adultery 
should not be regarded as in itself extin- 
guishing a widow’stenure just as muchas going 
tbrough the ceremony of karewa. The idea 
seems to me the same in either case, viz., that 
when a widow unites herself to another man 
‘she loses all rights in the estate of her late 
husband. In the case of karewa the re-union 
is legalized; in the ease of unchastity the 
re-union is irregular. In either case it seems 
to me that the claim on the former husband's 
estate is at once forfeited. In the ease of 
.re marriage unless the widow gives up the 
property out of Court, the revergioner has 
to come into Court, and if the re-marriage is 
denied he has to proye it before he can get 
possession. Ko, too, in the case of unchastity, 
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unless the widow gives up the estate voluntarily 
the reversioner has to come into Court and 
prove his claim. I do not think that it can 
be saidin either case that the widow ceases 
to be owner and that the reversioner becomes 
the owner by reason of the decree; it seems 
to me that in both cases the widow’s tenure 
has eeased and the reversioner’s ownership 
has commenced by. reason of the widows act 
(adultery or re-marriage) and that the decree 
merely recognises this and gives the rever- 
sioner possession of that which has already 
become his property. In my opinion, the 
widow in all such cases becomes a trespasser 


directly the ceremony of re-marriage or the 


act of adultery is committed, and the suit of 
the reversioner is to be regarded asa claim 
to dispossess a person who has, prior to the 
institution of the suit, ceased to hold any 
rights and become a trespasser. 

l would remark that it appears to me that 
if the ruling in Banta v. Achhar (1) is correct, 
all that an unchaste widow who finds herself 
threatened with a suit for ejectment has todo 
is to execute a deed of gift of her husband’s 
estate in favour of a lover, brother, daughter 
or any one whom she may favour or whom 
she thinks she can trust; the result will be 
that the reversioner is at once shut out 
until the widow’s death, and the penalty of 
forfeiture of life-estate then seems to be to 
become a mere farce easily evaded. I have 
already heard complaints that widows, who 
lose their rights by re-marriage but not by 
unchastity, prefer to live with their lovers 


without going through any marriage 
ceremony; this cannot be helped. But if 
among tribes whose custom recognizes 


unchastity equally with re-marriage as entail- 
ing. forfeiture of a widow’s life-estate, the 
principle laid down in Bainta v. Achhar (L) is 
to be followed, we shall, I fear, find that 
alienations by unchaste widows of their 
husbands’ estates will soon become the fashion 
in order to shut out the reversioners from 
wresting the property from the widows. 

.l regret, therefore, that I cannot agree 
with the above ruling. My opinion is that 
unchastity at once forfeits the widow's 
rights. 

‘If the above opinion of mine, be correct, 
it is, I think, unaecessary to consider the 
question whether a daughter cam control her 
mother's alieriations, for, Musammat Kirpa 
having by reason of unchastity ceased to 
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hold the estate even before the gift in ques- 
tion, there was nothing left to her which she 
could gift andthe daughter is entitled to 
ignore the gift asa void transaction effected by 


a stranger subsequent to the property having 


passed to the daughter. 

But if Banta v. Achhar (1) is to be followed, 
then we must decide whether the daughter 
is competent to control her mother’s actions. 
Seeing the unfavourable position in which 
daughters seem to stand amongst Rajputs of 
the Hoshiarpur District in regard to matters 
of succession, I should feel inclined to follow 
Sher Muhammad | Khan v, Muhammad Khan 
(2), and to hold that the daughter cannot 
control her mother’s actions. In Natha Singh 
v. Mohan Singh (8) itis observed that a 
right to succeed does not necessarily infer 
the right to control (see page 387). In 
Ohiragh Bibi v. Hassan (4), it is held that 
among Arains of the Lahore District a 
daughter can control her step-mother’s alien- 
ations, but the daughters seem to take a 
high place among Arains, and “slearly are 
` recognized as having a strong position as 
heirs," In Nur-ul-nissa v. Gauhar-ul-nissa 
(5), it is laid down that the power of con- 
trol, .by a female, cannot be presumed. But 
Magsud-ul-nissa v. Kaniz Zohra (6) lays down 
that any female entitled to succeed onthedeath 
of another female can control the latter’s alien- 
ations if the Jatter has only a limited estate. 
I think it is high time that some definite 
rule should be laid down, if possible, so that 
we may know on whom the burden of proof in 
such cases is to lie. 

My own inclination would be, to hold that 
the estate passed to the daughter even prior 
to the gift, and to raise the decree to one for 
possession, but as this would mean to over- 
rule Bainta v. Achhar (1), I would, if my 
learned brother agrees with my views, refer 
this case to a Full Bench for a decision as to 
the correctness of the above ruling. 

If the Full Bench should decide that the 
above ruling is correct, I would ask the Full 
Bench also to decide, in view of the apparent 
conflict of opinions [Sher Muhammad 
Khan v. Muhammad Khan (2), Ohiragh Bibi 
v. Hassan (4) Nur-ul.nissa vw. Gauhar-ul» 


nissa (5) and Natha Singh v. Mohan Singh 
(2) 5 P. B. £395. 
(3) 93 P. R. 1966; 188 P. L. È. 1906. 
(49 19 P. R,°1906; 70 P. L, R. 1906. 
(5) 61 P. B. 1906, 
(6) 135 P. R. 1908. 
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(3) on one side and Magsud-ul-nissa v. Kaniz 
Zohra (6) on theother] whether the presump- 
tion should be that a female holding a life- 
estate is subject to control in her dealings by 
a female next entitled to succeed as a similar 
life-tenant. i 


JUDGMENT OF THE FULL BENCH. 

ROBERTSON, J.—1 think this reference can be 
disposed of very shortly. It appears to me 
that it was the result ofa little misunder- 
standing due to the desire, which I appreciate, 
of my brothers, Johnstone and Chevis, JJ., 
not to appear to disregard what was under- 
stood to be laid down inthe (unpublished) 
judgment by Mr. Justice Rattigan and my- 
self in Batnta v. Achhar (1). 


We are all agreed that that judgment does 
not govern the case now before us, and that 
it is, therefore, unnecessary to discuss any of 
the other points raised. This reference 
draws our attention tothe danger of un- 
authorized reporting. It may be as well to 
notice what the judgment in Batnia v. Achhar 
(1) really did say. 

There is no doubt thata distinction must 
be drawn between the nature of the forfeiture 
of a widow's estate by a widow who re-marries 
and by a widow whois proved to be un- 
chaste. In the case of a forfeiture by re- 
marriage throughout the Province the woman 
ceases altogether to be the widow of her 
deceased husband, loses all rights and every 
kind of interest in his estats, and becomes a 
member of another family. The case of for- 
feiture by unohastity where it is established 
is different. The woman does not cease to 
be the widow of her déceased husband nor 
does she become a member of another family. 
By custom she forfeits a special form of 
maintenance recognized iu this Province, 7. e., 
the possession for life of her husband’s estate, 
and it isa question, more often answered 
perhaps in the affirmative than in the ne- 
gative, whether she is not even then entitled 
to maintenance from her husband's relatives. 

In cases where she is held to be still entitl- 
ed to maintenance though not to possession 
of her deceased husband's estate, it may be 
said that what occurs as a result of unchast- 
ity is the substitution of one form of mainten- 
ance for another of lesser extent at the op- 
tion of the reversioners. 

In the judgment in Bainta v. Áchhar (1), 
which was given on the facts of a particular 
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case, it was fonnd that a widow had made an 
alienation in good faith for value received to 
an alienee who had nothing to put him on his 
guard, no action having been taken by the re- 
versioners at that time, to deprive the widow 
of the estate. It waa held, not that the widow 
could resist the claim on her own account, 
but that the equities in favour of the vendee, 
a purchaser for value in good faith before 
auy action had been taken by the reversioners, 
were so strong that the Judges considered 
that his rights could not be affected by a 
subsequent suit on the part of the reversioners 
to obtain possession of the estate on the ground 
of alienor's unchasiity. Indeed, in that 
oase the Judges were by no méans convinced 
even that the unchastity had occurred before 
the trausfer (Notice their remarks that the 
succession could not be considered null and 
void ab initio). 

Certainly, the reversioners had taken no 
action and there wss nothing to warn the 
purchaser. In the case before us, it is clearly 
found that unchastity forfeits the rights of 
the widow to retain possession of the estate 
for her maintenance for life. The alienee 
was a donee and not a vendee for value. 
Moreover, the estate was clearly made over 
to him in consequence’ of his illicit relations 
with the widow and withthe express object 
of defeatiug the rights of the reversioners. 
It is, therefore, unnecessary to discuss the 
principles which led to the judgment 
in Bainta Achhar (1), in which the word. 
ing, as it was a decision on the facts of 
the particular ease aud not intended for pub- 
lication, may or may not have been wide. We 
hold it quite inapplicable to the case before 
us where unchastity forfeits, the estate of a 
widow and where there is no alienee for value 
in good faith with any equities at all in 
his favour or whose claims, apart from those 


of the widow, require to be considered. 


This being so, in view of the findings of fact 
in the present case, and the facts of the pre- 
vious case, it becomes unnecessary to discuss 
the second part of the reference. 

The only question decided by this Full 
Beuch is that the judgment in Bainta v. Achhar 
(1) does not govern the case before us. 
The case is, therefore, referred back to the 
Division Bench for decision. 

Judgment announced on 17th November. 

Cagvis, J.—I understand that my learned 
brothers and myself are all agreed that the 


forfeiture which unchastity involves comes 
into force, as against the widow and also as 
against any person in whose favour she has 
alienated the land other than a person who 
in a bona fide alienee for consideration, with 
effect fromthe date of the unchastity and 
not merely from the date of institution of a 
suit by the reversioners, This appeara to ma 
all that it is necessary to decide for tha 
purposes of the present appeal and I think 
ib unnecassary to consider the peculiar ease 
of a bona fide alienee for consideration. 

I agree with my learned brother Robertson 
that the judgment in Bainta v. Achhar (1), as 
now explained, does not govern the ease before 
us. Ibis now unnecessary to consider the 
second question referred to the Fall Bench. 

JOANSTONE, J.—I concur in the observa. 
tiong of my brother Chevis. 


BaTrTIGiN, J.—1l agree that the judgment 
in Bainta v. Achhar (1) is not relevant 
to the present case, decided, as the 
former appeal was, upon its peculiar 
facts. As at present advised, I see no 
reason to question the general soundness 
of the proposition stated by my brother 
Ohevis, but ibis not necessary for us to give 
& definite opinion thereon, especially as the 
point has not been argued before us and 
incidental questions of some importance 
may have to be considered before a final 
decision can be given. 


ROBERTSON, J.—I agree. 


ST 


AJMER-MERWARA JUDICIAL COM- 
MISSIONER'S COURT. 
MascELLANEOUS Civiu ApPLiCATION No. 172 
or 1910. 

April 21, 1911. 

Present; .—Mr. Oolvin, J. C. 

RAM GOPAL —P£4INTIFF— APPLICANT 
versus 
Tun AGENT, BOMBAY BARODA AND 
CENTRAL INDIA RAILWAY Qo.— 


DgF&SNDANT—-OP»ostrE Parry. 

Railways Act (IX of 1890), s.'77—Notice to the Traffic 
Manager equivalent to notice to the Agent—Contract 

Act (IX of 1872), s. 23-—Risk-note Form «I— Liability 
of the Railway Administration. 

It is the business of the Traffic Manager to settle 
all claims against a Railway. A notice to that offi. 
cial is a claim preferred “to the Railway Administra. 
tion" under section 77 of the Railways Aot, The agent 
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must be presumed to know what is going on in his 
subordinate offices and the notice of claim to the 
Trafic Manager must be regarded as equivalent to 
notice to the Agent, 

Woods v. Meher Ali, 13 C. W. N. 24; 4 M. L. T. 427; 
2 Ind. Cas. 107, followed. 

Where a consignor signs à risk-notein the old Form 
H.and agrees to hold the Railway Administration 
free from all responsibility for any loss etc., for such 
consignment, the Railway Administration is fully pro- 
tected from liability to compensation for loss. 

Petition for revision against the order of 
the Judge, Court of Small Causes, Nasirabad. 

ORDER.—The opposite party not advance- 
ing any serious objections to the re-admission 
of the petition for revision, this application 
is granted, provided it is supported by an 
affidavit as to the applicant having made 
a mistake and attended the wrong Court. 
This Court, in anticipation 
of the filing of the 
affidavit, proceeds to dis- 


The affidavit has 
since been filed. 


pose of the case on the merits. There are 
two somewhat important points of law 
involved in the case. The case was re- 


manded to the lower Court to determine 
whether the notice served by the plaintiff 
actually reached the Agent of the Railway 
Company, and the lower Court has an- 
swered this question in the negative. But 
the real points for determination appear to 
be (2) Is it necessary that notice in such 
a case should be actually served upon the 
Agent of the Railway? (c) Is defendant 
protected from  hability to compensation 
`- owing to plaintiff having signed the risk-note 
(Form H)? As regards these two points I 
must say that the decision given by the 
Calcutta High Court in Woods v. Meher 
AU (1), appears eminently reasonable. It is 
really the business of the Traffic Manager to 
settle such claims and,in the circumstances, 
the notice to that official is a claim preferred 
“to the Railway Administration" under sec- 
tion 77 of the Railways Act. The Agent 
must be presumed to know what is going on 
in his subordinate offices, and the notice of 
claim to the Trafic Manager must be regarded 
as equivalent to notice tothe Agent. It is 
not disputed that notice of claim was rent 
to the Traffic Manager within six months, 
and, so far as this matter goes, the case is 
not, in my* opinion, liable to be thrown out. 
In regard jo the second point I am unable 
to follow the argument of the lower Court 


in which reference is made to section 23 of the 
(1) 18 0. W. N. 24; 4 M. L, T. 427; 2 Ind, Cas. 107. 
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Contract Act. The plaintiff signed risk-note 
in Form H,and in that docnment it clearly 
says that in consideration of special reduced 
or owner’s risk rate, the signatories of the 
document agree that the sender shall hold 
the Railway Administration “harmless and 
free from all responsibility” for any loss, 
destruction, damage, etc., of such consignment. 
This seems to me to fully protect the Railway 
Administration from liability to compensation. 
I am informed that the wording of this 
Form H has since been altered soas to 
throw on the Railway Admunistration the 
liability for complete loss of any consigument. 
But the form, signed by plaintiff was the 
old ferm and it seems to afford complete 
protection to the Railway in this case. 
This being 80, Í must dismiss this application, 
the lower Court's argumenta for its conclu- 
sions are different from those of this Court, 
but the result is the same, the plaintiff 
not having made out acase for interference 
in revision costs on the applicant. 
Application dismissed, 


PUNJAB CHIEF COURT. 
Or Rererence No. 36 or 1912. 
January 6, 1912. 

Present: —Mr. Justice Chevis. 
BELA SINGH — PEgTITIONER 

versus 


LABH SINGH —DREFENDAMNT. 

Jurisdiction of Civil or Revenue Court —BSutt for evic- 
tion— Plaintiff alleging forcible  dispossession — Test. — 
Examination of plaintifi—Defendant proving to bea 
tenant—Practice—Dismissal of suit. 

A. suit to evict defendant from land of which he is 
alleged to have taken forcible possession from plain- 
tiff is cognizable by a Civil Court. 

In ascertaining whether a suib is cognizable by a 
Civil or by a Revenue Court, ib is nob enough merely 
to look at the plaint. 

The real test in such cases is to examine the plain- 
tiff andsee whether, according to the plaintiff, the 
defendant took the land from plaintiff in the first in- 
stanco for cultivation, or whether the defendant got 
possession in the first place: by force. 

If, on inquiry, the Civil Court finds that the defend- 
ant is, as a matter of fact, a tenant and not a tres. 
passer, the Civil Court should dismiss the suit, 


Case referred by the Commissioner of the 
Lahore Division with his No. 450, dated the 
llth April 1911, for the orders of the Chief 
Court. 

ORDER.—This is a reference under section 
99, Tenancy Act. The plaint was presented 


SALIMUDDI V, UZIR MAHOMED. 


to a Munsif who returned ib for presenta- 
tion to a Revenue Court, holding the suit 
to be cognizable by a Revenue Court. 
Revenue Court thinks the suit cognizable by 


a Civil Court and so has referred the matter — 


te this Court for decision. 

The defendant is in possession and the 
plaintiff, sues to evict the defendant, alleging 
that the latter has taken forcible possession. 


The defendant is, in one part of the plaint,. 


spoken of muzarza, and this has probably 
misled the Munsif; but had the Munsif ex- 
amined the plaintif as he should have done, 
he could easily have found out the real na- 
ture of the claim. . 

In such cases it ig not enough merely to 
look at the plaint, for it is only too common 
a practice for petition-writers to describe the 
defendant as having taken forcible possession 
even when the plaintiff really means to say 
that the defendant is a tenant who has 


refused to pay rent and who is holding on in. 


opposition to the landlord’s wishes. The real 
test in such cases is to examine the plaintiff 
and see whether, according to the plaintiff, 
the defendant took the land from plaintiff 
in the first place for eultivation, or whether 
the defendant got possession in the first 
place by force. The Revenue Officer examined 
the plaintiff, who then stated that he had 
not given the land to defendant for culti- 
vation, but that defendant had taken posses- 
sion forcibly two years ago and that prior to 
such trespass plaintiff had cultivated the 
land himself. This makes it clear that this 
is a suit to eject a trespasser, not a tanant. 

The suit is cognizable by a Civil Court, 
and I direct that the plaint be returned for 
representation to a Civil Court. 

I may remark that if on inquiry it should 
appear that defendant is, a8 a matter of fact, 
a tenant and not a trespasser, the Civil Court 
should dismiss the suit, as the Civil Courts 
cannot decree the ejectment of a tenant. 
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CALCUTTA HIGH COURT. 
SECOND Civil APPEALS Nos. 9, 47, 48 AND 49 
or 1903. 

December 18, 1911. 
Present: — Mt. Justice Carnduff. 
SALIMUDDI HOWLADAR AND ANOTHER 
—PLAINTIFF3——ÁÀPPZLLANTS 
Versus 
UZIR MAHOMED HOWLADAR AND 


OIHERS—DEFENDANT3— RESPONDENTS. 

Morígage-decree —Execution —Pwurchaser —Failure to 
get possession —Swit to recover possession —Obstruction by 
person interested not made party in mortgage-decree 
Who is to retain possession, 

The purchaser at a sale in execution of a mortgage 
decree, if he fails to get possession or is dispossessed, 
is entitled to recover possession by suit from a person 
interested but excluded from the mortgage-action, 
subject to that person’s right to redeem. 


Appeal from the degree of the Sub- Judge of 
Backergunge, dated August Ist, 1908, modify. 
ing that of the Munsif of Bhola, dated Da- 
cember 11th, 1907. 

Babu Protash Ohandra Majumdar, for Babu 
Romesh Ohandra Sen, for the Appellants. 

Babu Abinash Chandra Guha, for the 
spondents. 


J UDGMENT.—These appeals arise out of 
four suits for the recovery of the rent for the 
years 1310 to 1318 of certain holdings in a 
nimhowla. Nazir Mahomed, defendant No. 2, 
is one of the tenants, and he claims to ba the 
mortgagee of the nzmhowla in possession 
thereof, having had the nzmAowla mortgaged 
to him by the plaintiff’s vendor and having 
been put in possession of it in execution of 
his mortgage-decree. As the mortgagee ob- 
tained possession in the year 1312, the Courts 
below have allowed the plaintiffs rents for 
the years 1810, 1311 and a part of 1312. 
The plaintiffs now appeal, claiming the rest 
of the rent of 1312 and the rent of 1318. 

The plaintiffs’ purchase was in Bysakh 
1309, that is May 1902. Nazir Mahomed's 
mortgage was executed in 1304, that is in 
1897. It has been found that Nazir Ma- 
homed had no notice of the plaintiff's pur- 
chase when he brought his mortgage suit in 
1904 and obtained a decree. In execution of 
that decree, he purchased the nimhowla and 
his purchase was confirmed in Sawan 1312, 
that is August 1905. Having no notice of 
the plaintiffs’ purchase, he did not make the 
plaintiffs parties to his mortgage suit; and it 
in now contended that, as the plaintfs are 
not boand by the mortgage-decree or the sale 
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in execution thereof, their rights are in no 
way affected and they are entitled to the 
rents of 1312 and 1813 which have been 
refused them, ‘The mortgagee purchaser’s 
proper remedy, if is further contended, is 
either to bring a fresh aetion ou his mortgage 
against the plaintiffa or to sue the plaintiffs 
for confirmation of possession, thus allowiug 
the plaintiffs an opportunity of exercising 
-their right of redemption. The respondent, 
on the other hand, argues that as he is in 
possession, his possession ought not to be 
disturbed and the proper remedy of the 
plaintiffs is to bring a suit for redemption. 
On behalf of the appellants [ have been 
referred to the cases of Jugdeo Singh v. 
Habibulla (1) and Sriheri Banerjee v. Khitish» 
chandra Rat Bahadur (2) and it is further 
contended by their learned Vakil that the 
two cases of Gangadas Bhattar v. Jogendranath 
Mita (3) and Bunwarit Jha v. Rumjee Thakur 
(4), on which the lower Courts and the re- 
spondent rely, really support the appellants’ 
case. I have considered these cases carefully, 
and the question raised is, no doubt, one of 
some nicety and by no means free from diffi. 
culty: but the result of the decisions seems 
to me to be this, that the purchaser at a sale 
in execution of a mortgage-decree, if he fails 
to get possession or is dispossessed, is entitled 
to recover possession by suit from a person 
interested but excluded from. the mortgage 
action, subject to that person’s right to redeem. 
That being so, I think, that where the pur- 
chaser at the sale in execution of a mortgage- 
decree is, as here, actually in possession, his 
possession ought to be maintained, subject, 
of course, tothe other party's right to bring 
a suit for redemption. On the whole, then. 
I think that these appeals must be dismissed 
with costs. 


Appeals dismissed, 
(1) 12 C. W. N. 107; 6 O. L. J. 612. . 
(2) 24 C. 569 at p. 574; 1 C. W. N. 6509. 

(3) 5 C. L. J. 315; 11 C. W. N. 403. 

(4) 7 C. W. N. 11 at pp. 18, 19. 


[(1912) 1 M. W. N. 11.] 
MADRAS HIGH COURT. 

Second Civic ÀPPEAL No. 1911 or 1909. 
November 9, 1911. 
Present:—-Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
VELLUVAKANDI KUNHI PATHUMMA 
—PLAINTIFE—APPELLANT 
versus 
PONNANKI MOOSSAN MAMMAD— 


. — D&FENDANT— RESPONDENT. . 

Muhammadan Law —Moplahs following Marumakata- 
yam system ——Moplah wife claiming maintenance un- 
der Muhammadan Law bound to live with her husband, 
if so required, notwithstanding Marumakatayam custom 
to the contrary. 

Though.the usual practice amongst the Moplahs of 
North Malabar following the Marumakathayam law 
is for a married woman to live in her tarward 
house, yet, as the wife’s right to maintenance is 
derived by her from the Muhammadan Law, she 
must take it subject to the sbligation under that law 
to live with the husband in his own houseif he re- 
quires her to do so. 


Seeond appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 318 of 1903, presented against the 
decree of the Court of the Distriet Munsif of 


Cannanore in Original Sait No. 349 of 
1907. 


Mr, J. L. Rosario, for the Appellant. 
Mr. 7. R. Ramachandra Atyar, for the Rs- 
8pondent, ) 


JUDGMBENT.— The Judge finds that under 
the Muhammadan law, a wife is bound to go 
and live with her husband. tis not quite 
clear whether he means "under the Maham- 
madan law" as observed by the community 
to which the parties belong though his 
reference to the evidence of the plaintiff’s 
witnesses Nos. 2 and 6 may show that that is 
his meaning. It is strorgly contended for 
the appellant that, according to the usage of 
Marumakkathayam  Moplahs, there is no 
obligation on the part of a wife to leave her 
tarwad house in order to live with her hus- 
band. <As the question is one affecting a 
pretty large community, we consider it desir- 
able to have a distinct finding on the question 
whether a Moplah wife governed by the 
Marumakkathayam law is bound to leave her 
tarwad house and to take up her residence 
with her husband, and whether such obliga- 
tion on her part, if any, is subject to any and 
what restrictions, 
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The parties are at liberty to adduce fresh 
evidence. 

The finding should be submitted within two 
months after the re-opening of the District 
Court after the recess, and seven days will be 
allowed for filing objections. 

[In compliance with the above judgment 
the District Judge submitted the following 


FINDING :— 


I am directed to submit a finding on the 
following question :— l 

“Whether a Moplah wife governed by the 
Marumakathayam law is bound to leave her 
tarwad house and take up her residence with 
her husband, aud whether . such obligation 
on her part, if any, is subject to any and what 
restrictions.” 

2. On a perusal of the remand order 
certain conclusions suggested themselves—in 
the light of one’s knowledge of North 
Malabar—and the evidence adduced on re- 
mand has not materially modified those conclu- 
sions. They are:—(1) that it is the custom 
under Marumakathayam law for a Moplah 
wife to live in her own tarwad house; (2) 
that notwithstanding this, she is bound to go 
and live with her husband if he so requests. 
This will be elucidated further on. 

3. Plaintiff has examined three additional 
witnesses ab remanded hearing and defend- 
ant four. 

4, P. W. No. 8 is the Athigari of Muzhapi- 
langad which is about five miles from where 
the parties live. He is a follower of Maru- 
makathayam, as are also, I may state at once, 
all the other witnesses examined on remand. 
He states that among Marumakathayam 
Moplahs there is no obligation on a woman to 
leave her tarwad and go and live with her 
husband on marriage, that the custom is for 
husbands to visit their wives in their tarwad 
houses, and that the husband generally lives 
jn the wife’s tarwad house after marriage. 
Both this witness and all the others examined 
on remand have been cross-examined about 
particular instances where more or less well- 
known Moplahs have followed the practice 
opposed to the onein favour of which they 
are giving evidence. And no doubt there is 
considerable diversity of usage; in the case 
of some of the Moplahs alluded to their wives 
live with them, in the cases of others the 
wives live in their tarwad houses. To return 
to P. W. No. 8, he admits in cross-examination 


that as regards the rights and obligations 
arising out of marriage, Moplahs follow 
Muhammadan law. The witness states 
that.he does not know any Moplah wife who 
is living with her husband. But he has 
to udmit immediately after that his own 
wife is living with him. The question 
whether if a wife refuses to go and live with 
her husband she is entitled to maintenance 
does not seem to arise on the issue referred 
for a finding. Nevertheless, as it could 
scarcely be said to be altogether unconnected 
with the subject I allowed the witnesses to be 
questioned on the point, noting the | objection 
of Counsel and Pleader for plaintiff, 

5. P. W. No. 9, a resident of the Amsam of 
the parties, with Rs. 70 assessment in his 
name, corroborates the last witness re the 
eustom and the absence of obligation on the 
part of the wife to go and live elsewhere than 
in her tarwad house with her husband. All 
the witnesses admit that the vzdukudal or con» 
summatiou ceremony takes place in the wife's 
tarwad house and that the husband lives 
there for some time afterwards. This particu- 
lar custom appears to have practically no 
exceptions. This witness is a son of plaintiff's 
karnavan’s daughter and various other 
marriage connections between relatives of hia 
and of plaintiff are elicited. P. W. No. 10 
an inhabitant of Oannanore about four miles 
from where the parties live with Rs. 44 
assessment in his name corroborates the two 
previous witnesses re custom and the wife not 
being bound to go and live elsewhere with her 
husband. The witness was convicted with 
Kalleri Pokkar in 2 famous forgery case but 
was acquitted on appeal. He denies that 
among respectable people the wife goes and 
lives with the husband. But the evidence 
shows that the practice is largely followed 
among such people. 


6. D. W. No. 7—Ist D. W., on remand— is 
acting Kazi of Tellicherry for his father 
the permanent Kazi, who, he states; is ill. 
He says his tarwad has some property for 
which there is Rs. 20 in his karnavan's name. 
He says that among Marumakathayam 
Moplahs a wife is bound to go and live with 
her husband if he so requests. He would 
apparently rather answer a question where a 
Moplah wife sperds most of her time-—in 
her husband's or her tarwad hóuss than tho 
question where Moplah wives generally live. 
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He, however, states that “in this country," 
meaning no doubt inthe locality of Telli- 
cherry, most wives live in their tarwad houses, 
In cross-examination he draws a distinction, 
in the country parta the wife lives permanent- 
ly in her husband’s house but that in towns 
the husband lives in the wife’s house. I 
don’t know whether this evidence of his is 
simply an attempt to wriggle or represent 
a solid distinction. He states the obligation 
of a wife to go and live with her husband 
is founded on Muhammadan Law and not 
on local custom, but again he states that 
according to local custom she must go. 
Again, he states there is no special local 
custom in the matter. 

7. D. W. No. 8 is karnavan of his tarwad 
which he says is one of the principal ones 
in Tellichary paying Rs. 1,000 assessment 
—the amount standing in his name as 
karnavan is only about Rs, 20—also. states 
that a Marumakathayam  Moplah wife is 
boundto go and live with her husband. 
Of course, all the witnesses on remand who 
say the wifeis bound also say that if she 
refuses to go she is not entitled to mainten- 
ance: The witnesses on the other side on 
remand say, of course, that her not going does 
not disentitle her to maintenance. These 
latter witnesses also seem to announce 
a general proposition that under Muham- 
madan law a husband is bound to maintain 
his wife unless and until he divorees her, 
č. e, apparently even if she refused to go 
though bound. If such were the case, his 
remedy would presumably be to- divorce 
her. But Mubammadan law does not compel 
a husband to maintain his wife under all 
circumstances till he divorces her. “There 
is nothing in this point and besides the 
maintenance matter is not immediately in 
question in the issue before me. To continue 
with D. W. No. 8, though he states that a 
wife i8 bound to go and live with her 
husband he supporta the other side other- 
wise Because he states that as far as his 
knowledge extends the husband generally 
lives in the wife’s house, though he modifies 
this by saying that the custom is for the 
husband to live in the wife’s house, portion 
of the time and for the husband to take the 
wife to his house for the other portion. 
Again, he says that Moplahs will live for 
gonfe time in their wives’ houses and if there 
is no accommodation they will leave. 


. 8. D. W. No. 9 is one of the karnavans or 
manager of the Baliapatam jamaíh mosque 
and says his tarwad is an ancient one in 
Baliapatam. He says that if a Marumak- 
kathayam Moplah wants his wife to go and 
live with him she muat, that the wife’s place 
of residence is determined by the husband 
and in the absence ‘of such determination she 
resides in her own tarwad house. But he 
states that most women go and live in their 
husbands’ houses; again, that it is about 
half and half each way; and that he can't 
say which arrangement is most prevalent. 
His own wife he admits lived in her tarwad 
house for aconsiderable time though she 
bas been living with him permanently for. 
a long time. The witness and the Kazi 
of the Baliapatam mosque (P. W. No. 6) 
appear to be on opposite sides in some dis- 
putes re mosque matters. D. W. No. 10 
lives in the locality of the parties and 
corroborates the previous witnesses re the 
wife's obligation. In his locality the major- 
ity of wives, he says, live with their husbands. 
He conducts some cases he says and it would 
seem that he assisted in this case also for 
defendant. 

9. I have summarized the foregoing 
evidence mainly for convenience of reference. 
As stated already, 
affect my previous ideas in the matter. 

10. There can be no question about its 
being the custom for the wives of Marumak- 
kathayam Moplahs to live in their wives’ 
tarwad houses and be visited by their 
husbands there. Those witnesses who try 
to prove the contrary are essayiug an impos- 
sible task. It is one of the recognized 
incidents of Marumakaythayam law which 
the North Malabar Moplahs follow. The 
evidence of P. W. Nos. 8, 9and 10 and of 
D. W. No. 8—who supports them on this 
point—may be accepted about the custom. 
The evidence of D, W. Nos. 7 and 9 is halting 
and inconclusive on it, for the simple reason 
that they are trying to show that the custom 
is other than it really is. Even apart from 
evidence there is no doubt about the 'ex- 
istence of the custom in question. No doubt, 
it has numerous and probably ever increasing 
exceptions. f 

11. Had the issue referred for a finding 
been whether such a custom existed or not I 
should have had no hesitation in reporting in 
the affirmative. I should also have added 


it does not materially . 
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that it is an ancient custom, a widespread one 


and one not repugnant to public morality- 


essentials of a valid custom. 

But the issue is not that but whether a 
Moplah wife governed by Marumakathayam 
Jaw is bound to leave her tarwad house and 
80 and live with her husband. The 
existence of the custom in question cannot 
alone settle this point. Other considerations 
arise. There is the question of Muhammadan 
law. The parties are married acszording to 
the rites of Mubammadan law. In all matters 
appertaining to religion they follow Muham- 
madan law. Marriage is, of course, a religious 
institution under Muhammadan law. And, 
of course, under Muhammadan law a wife is 
bound to live with her husband if he requests 
her todoso. Though there is nothing oppos- 
ed to publie morality in the custom of a 
wife not going to her husband's house 
bot remaining in her own tarwad house, yet 
there cannot be any doubt that such a custom 
must be repugnant to Muhammadan marriage 
law as well as to the marriage laws of every 
patriarchal people. Thata wife could re- 
fuse to live with her husband in his house 
if it so pleases her is utterly opposed to the 
principles of those laws. It seems to me 
doubtful whether it would even he possible 
to establish such a custom as a binding 
modification of Muhammadan marriage law. 
But assuming it could I ara clearly of opinion 
that there is no such evidence in this case as 
would justify holding that this Maruma- 
kathayam custom has become such a binding 
modification of Muhammadan law as to 
justify a "wife in refusing to go and 
live with her husband. The custom ex- 
ists and has existed because Moplahs 
accepting the conditions of the Maru- 
makathayam law under which they lived, 
accepted also that one of them by which 
wives continued to live in their own tarwad 
houses and did notin consequence desire to 
exercise their right under Muhammadan 
law. But it does not follow that this 
obvious and highly important right under 
Muhammadan law has been abrogated ard 
that ifa husband requests his wife to live 
with him as Muhammadan law Jays down, 
she i8 entitled to refuse, No doubt the Kazi 
of Baliapatam was examined.asa P. W. on 
commission at the original trial and he says 
"if a husband calls his wife to live in his 
house she should goif itis advantageous 


to her,and she should not go if it is 
disadvantageous,” This is not the view 
of D. W. No. 7 the acting Kazi of Tellicherry 
and it seems to me more an attempt to 
reconcile the two conflicting facts than an 
authoritative exposition of which of the 
two lawsis to prevailin the matter. The 
mere evidense of P. W. Nos. 8—10 that the 
wife is bound to go cannot establish the 
important point now ia question ve the 
conflich between Muhammadan law and 
Marumakathayam custom, It would have 
been desirable to have had more definite and 
more extensive ecclesiastical evidence on 
the question. It was not sought to examine 
the Baliapatam Kazi again in the light of the 
High Court’s remand order. 

12. With reference to the portion in the 
remand order "...a&nd whether such obligation 
on her part, if any, is subject toany and 
what restrictions,’ neither side has taken 
its stand on any question of this sort, not 
even in connection with the Baliapatam 
Kazi's statement just quoted ; he does not 
elucidate further what amounts to “ad 
vantageous" and ‘disadvantageous” except 
to indicate that even the giving of property 
by the husband to the wife need not 
necessarily make things “advantageous” 
to her. 

13. I.may allude to the fact that the 
very right to the maintenance which plaintiff 
claims acernes to -her only under the 
Muhammadan law; it is unknown to 
Marumakathayam law. S» the law: plaintiff 
seeks to overrule on one point is the very 
law which enables her to sne. If the rights, 
why not also the obligations of Muham- 
madan law ? 

14, Onthe facts before me I, therefore, 
decide onthe issue referred to me by the 
High Court thata Moplah wife governed 
by Marumakathayam law is bound to leave 
her house and go aud live with her husband 
if he requests her to do so ] 

The second appeal coming on for final 
hearing after the return of the finding the 
Court delivered the following 

JUDGMENT.—The Judge has found that 
the usual practice amongst the Moplahs of 
North Malabar following the Marumakatha- 
yam law is for a married woman to live in her 
tarwad house, though there are many in- 
stances where the wife goes to live with «her 
husband in his own house, but he holds 
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that as the wife's right to maintenance is 
derived by her from the Muhammadan 
law she must take 16 subject to the 
obligation under that law to live with the 
husband in his own house if he requires 
her to do so. We agree in thia view. Besides, 
the custom of living in the tarwad house 
cannot be said to be anything more than a 
social usage and does not carry any legal 
consequences. The result is that the second 
appeal must be dismissed with costs. 
Appeal dismissed, 


[a. c. 16 C. W. N. 97; 11 M. L. T. 6; 9 A. L. J. 68; 
(1912) 1 M. W. N. 32.! 
PRIVY COUNCIL, 

AÀiPEAL FROM THE ÁLLAHABAD Hien COURT. 
November 2, 1911. 
Present:—Lord Macnaghten, Lord Robson, 
Sir John Edge and Mr. Ameer Ali. 
JAMNA DAS-—PLAINTIFF — ÁPPELLANT 
tersus 
Pandit RAM AUTAR PANDE AND OTHERS 
—DErENDANTS— RESPONDENTS, 

hhortgage—Sale of equity of redemption — Undertaking 
by purchaser to pay off morigage—Personal liability to 
pay — Balance legally recoverable — Transfer of Property 
Act (IV of 1882), 8.90. 

The purchaser of an equity of redemption is not 
personally bound to pay the mortgage-debt. 

A mortgagor sold his equity of redemption and left 
a part of the purchase-money with the purchaser to 
pay off the mortgage. The purchaser did not do so, 
and the mortgagee sued on the mortgage and sold the 
mortgaged property which was not sufficient to pay off 
the decretal amount. He then sued, under section 90 
of the Transfer of Property Act, for the recovery of 
the balance for the purchaser: 

Held, that, the mortgagee had no right fo avail him- 
self of the undertaking given by the purchaser to his 
vendor, as the mortgagee was no party to the sale; 
and that the purchaser not having entered into any 
contract with the mortgagee, was not a person from 
whom “the balance was legally recoverable” withinthe 
meaning of section 90. 

Appeal from the judgment of the Allah- 
abad High Court, dated April 20th, 1909, re- 
ported as 31 A. 852; 6 A. L. J. 427; 2 Ind. 
-‘Oas. 460, affirming that of the Sub-Judge of 
Mirzapore, dated the April Téth, 1907. 

FACTS.—Lakhpati Koer borrowed 
Rs. 40,000 from the plaintiff Jamna Das on a 
mortgage-bond. She subsequently sold all 
her properties including the equity of re- 
dereption inthe mortgage to the principal 
defendant, and out of the consideration-money 
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She left Hs. 40,000 with the purchaser to 
pay off the mortgage, but the purchaser did 
not do so. 

The mortgagee instituted a suit on his 
mortgage against the representatives of the 
mortgagor and against the purchaser, the 
principal defendant, and obtained a decree, 
He then caused the mortgaged property to be 
sold, but the sale-proceeds were not sufficient 
to pay off the decretal amount. Therenpon he 
instituted the present proceedings for recovery 
of the balance of the amount under section 90 
of the Transfer of Property Act. The Court 
of first instance gave him a decree against 
the representatives of the mortgagor but dis- 
missed his application against the principal 
He appealed to the High Oourt 
but his appeal was dismissed. He then 
appealed to the Privy Council. 

Sir E. Richards, K. O., and Mr. Ross, for 
the Appellants. 

Mr. L. DeGruyther, K. O., and Mr. Bhag- 
wandin Dube, for the Respondents. 

JUDGMENT. 

Lorp Macnagaten.—This is a perfectly 
plain case. The action is brought by a mort- 
gagee to enforce against a purchaser of the 
mortgaged property an undertaking that he 
entered into with his vendor. The mort- 
gagee has no right to avail himself of that, 
He was no party to the sale. The purchaser 
entered into no contract with him, and 
the purchaser is not personally board 
to pay this mortgage-debt. Therefore, he 
is not a person from whom, in the words 
of the 90th section of the Transfer of Pro- 
perty Act, "the balance is legally recovers 
able." 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal must be 
dismissed with costs. 

Appeal dismissed. 


Solicitors for the Appellant: Messrs. 
Ranken, Ford, Ford & Ohester. 
Solicitors for the. Respondents: Messrs. 


Barrow, Rogers and Nevill. 
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(s. c. 71 P. R. 1911.) 
PUNJAB CHIEF COURT. 
CivinL APPEAL No. 662 or 1909. 
May 22, 1911. 
Present: — Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
KIRPAL SINGH —DerENDANT— ÁPPELLANT 
versus 
SANT SINGH AND OrHERS-——PLAINTIFFA— 
RESPONDENTS, 

Hindu Law—Joint family —HBond in favour of manag. 
ing member—Right to sue—Manager’s right to sue in 
his own name without impleading other members — 
Right of other members to receive payments —Appeal— 
Court-fee—Payments disallowed by first Court—Prayer 
for declaration as to who 48. entitled to money—Prayer 
for reduction of amount of decree—Court Fees Act (VII 
of 1870), Sch. II, Art. 17 VI-— Parties. 


A bond was exeouted in favour of some members ' 


of a joint Hindu family as obligees. These members 
brought a suit for recovery of the money due on 
the bond. The other members of the family were 
nob impleaded as parties. The defendant had made 
certain payments to the other members on account of 
the debt. He pleaded that the debt was due to all 
the members of the family and that the payments 
should be allowed towards the debt. The Court of 
first instance held that the payments could not be ree 
garded as payments made to the plaintiffs and 
decreed the whole claim. The defendant appealed, 
affixing a Courf-fee stamp of Rs. 10 on his memo- 
randum of appeal: 

Held, that the memorandum of appeal was suffici- 
ently stamped so far as the prayer for a final declara- 
tion as to who was entitled to the money was 
concerned, but that the defendant must pay ad 
valorem Court-fee on the amount of payments by 
which he sought the decree of the lower Court to be 
reduced. 

If a contract is made on behalf of a joint Hindu 
family by the managing member, the latter is en- 
titled to sue on the contract in Lis own name 
without making the other members of the family 
parties to the suit. 

In the case of sucha contract, no other member 
of the family is competent to interfere or to give 
receipts in connection therewith. . 

Kishen Parshad v. Har Narain Singh, 15 CO. W.N, 
321; 8 A. L. J. 256; 9 M, L. T. 348; 13 C. L. J. 345; 21 
M. L. J. 878; 18 Bom. L. R. 869; 33 A. 272 (P.C.); 
(1911) 2 M. W. N. 395; 9 Ind. Cas. 739, followed. 

Where a debtor executes a bond in favour of 
some members of a joint Hindu family under the 
impression that the contract is with all the members 
of that family and has no notice or reason to 
believe otherwise, he is justified in making pay- 
menis to members of the family other than the 
obligees and should be given credit therefor. 


First appeal from the order of the District 
Judge, Gujranwala District, dated 29th April 
1909, 

Mr, Shadi Lal, for the Appellant. 

Rai Sahib Lala Sukh Dial, for the Re- 
spondents 
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JUDGMENT.—A preliminary question arises 
in this appeal with regard tothe sufficiency 
of the Court-fea stamp. Briefly stated, the 
facts are as follows :— 

One Bishen Singh, with his four sons 
Hakim Singh, Sanat Singh Ganesha Singh 
aud Narain Singh formed a joint Hinda 
family and owned two shops, one at Liaddhoe- 
wala,.the other at Mannanwala, both in the 
Gujranwala District, Bishen Singh died in 
November 1903, and on the 21st July 1904 
Sardar Kirpal Singh (defendant-appellant) 
executed a bond for Re. 17,000 nominally 
in favour of Hakim Singh and Sant Singh. 
The latter are the only persons who ara 
named in the bond as the obligees, and on 
the lst February 1908, Sant Singh and the 
two sons of Hakim Singh (who had died 
prior to suit instituted the present claim 
which is for recovery of Rs. 21,585.14.3, 
that is to say, for Ra. 17,000 as principal and 
Hs. 5,585-14-3 as interest and compound 
interest. Plaintiffs admit that a sum of Rs. 
1,000 was re-paid by defendant on 12th 
Maghar, Sembat 1962 (26th November 1905) 
and they give defendant oredit for the said 
amount, 


Defendant admitted execution of the bond 
and liability thereupon, but pleaded (1) that 
the money had been advanced to him from 
the joint fund of the family and that plaintiffs 
were, therefore, not competent to sue alone 
for its recovery and that the other members of 
the joint family (Ganesha Singh and Narain 
Singh) should be impleaded as co-plaintiffs; 
and (2) that he had paid Ganesha Singh and 
Narain Singh Hs. 10,400 in all, including the 
Rs. 1,000 admitted by plaintiffs to have been 
re-paid, and (3) that as this payment was made 
to persons who were members of the joint 
family, he should be given credit therefor. 
When examined upon the pleadings, defen. 
dant distinetly stated that he still owed over 
Ra. 9,090 on the bond, and that he was 
ready to pay that amount “to whomsoever 
the Court will order" (page 21 of the paper- 
book). 

Before issues were drawn, Ganesha Singh 
and Narain Singh filed an application in Court 
(on the 20th February 1908) in which they 
asserted that money paid to defendant had 
come from the funds of the joint éamily, aad 
that as they were equally entitled to it they 
should be impleaded as co-plaintiffs. Tha 
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District Judge practically ignored this ap- 
plication, his order being that it should be 
“placed on the record.” 

The case then went to trial upon the 
following issues; — 

"Q) Should all the members of the 
plaintiffs’ joint Hindu family be 
brought on the record as co-plain- 
tiffs P 

(2) Have any re-payments been made 
by the defendant? 

(3) Should “the re-payment made to 
Ganesha Singh and Narain Singh 
be looked upon as re-payments made 
to the plaintiffa in satisfaction of 
the bond in snit? 

(4) What is now due from the defend- 
ants? ” 

Upon these issues the District Judge 
found (¢) that as the bond was executed 
exclusively in the names of Hakim Singh and 
Sant Singh, these persons were entitled to sue 
in their own names for its enforcement, and 
that it was unnecessary for them to implead 
the other members of their family as co- 
plaintiffs or as defendants; (či) thata total 
sum of Rs. 10,400 had been paid hy defend- 
ant to Ganesha Singh and Narain Singh, 
but (27) that the defendant was not justified 
in making these payments to the latter, who 
had no authority to act as agents of the 
plaintiffs for this purpose; and (iv) that the 
said payments by defendants could not he 
regarded as payments made to plaintiffs, 

The District Judge accordingly granted 
plaintiffs a decree for the full amount claim- 
ed (viz, Rs. 21,585-14-3) with interest at 
the rate of 12 annas per cent. per mensem 
from the date of suit until realization. He 
further ordered defendant to pay costs of the 
suit, 

From this decree the defendant has pre- 
ferred an appeal to this Court and has affixed 
a Court-fee stamp of Hs. 10 only upon his 
memorandum of appeal. To his grounds of 
appeal the defendant has added the follow- 
ing note: 

“Asthe defendant-appellant never denied 
liability for the debt and even now accepts 
the decree in the main, only contending that 
the Court should finally decide as to who is 
entitled t$ it, the valus for purposes of 
Court-fee cannot be determined ag it isa 
case when he only wants a final declaration 
as to who is entitled to the money and a 
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stamp of Rs. 10 is sufficient for this portion: 
of the relief.” 

We have heard arguments upon this ques- 
tion, but neither Counsel has been able to 
refer us to any authority directly in point 
and we must accordingly decide it upon prin- 
ciple. | 

No doubt the grounds of appeal are in the 
main of the nature of an interpleader, and 
appellant’s chief objection is that the Court 
has decided the suit without impleading 
Ganesha Singh and Narain Singh, who also 
claim to be entitled to the money due on the 
bond. He points out that the result will be 
that he has to run the risk of a second suib at 


_the instance of those persons. 


This contention is, we think, well founded 
in part. The defendant has still to pay (in 
any event) a large sum to the persons who 
are legally entitled to the bond, and as to 
this sum he expresses his willingness to pay 
the said amount to whomsoever the Court 
may adjudge it to be due. Pro tanto, he ac- 
cepts the decree of the District Judge, and 
the only question that he wants definitely 
settled is whether the plaintiff; or Ganesha 
Singh and Narain Singh, or both jointly, are 
entitled to the balance. As to this part of . 
his appeal we think this memo. of appeal 
has been sufficiently stamped with a Oourt- 
fee of Rs. 10 (article 17 (6) of the 2nd 
Schedule to the Court Fees Act). But as re- 
gards the sum of Rs. 10,400 which the defen- 
dant says he has paid to Ganesha Singh and 
Narain Singh, the matter is very different, 
Here defendant asks forthe reversal of the 
decree of the District Judge and credit given 
to him for this amount. The District Judge 
has held that the payment of this amount to 
Ganesha Singh and Narain Singh cannot be 
regarded as payment to plaintiffs, and it is 
the object of defendant upon this appeal to 
show that this finding is wrong and that to 
that extent the decree of the District Judge 
must be set aside. This is a relief of which 
the value can certainly be determined, and 
we accordingly hold that the plaintiff must 
pay ad valorem duty onthe said amount of 
Rs. 10,400.* 

In support of his client's appeal, Mr. 
Shadi Lal devoted much time and trouble 
to establish the facts that the four brothera, 





* Noru. The appellant made up the ‘deficiency in 
the Court-fee stamp in accordance with this order. 
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Hakim Singh, Sant Singh, Narain Singh and 
Ganesha Singh, constituted a joint Hindu 
family in every sense.of the terms; that the 
whole of their property was still joint, and 
that the Rs. 17,000 advanced to defendant, 
within a few months of the death of Bishen 
Singh, the father of the said four brothers, 
had come from the joint family funds. A 
very Jengthy and convincing argument was 
addressed to us in support of these conten- 
tions, without interruption on the part of 
Mr. Sukh Dial, and as Sant Singh (the prin- 
cipal plaintiff) had in the lower Court dis- 
tinctly asserted that the money in question 
had been “allotted” to him and Hakim Singh 
by his father, we were led to infer that the 
respondents still maintained that the loan to 
defendant had nothing to do with the joint 
family. We were, therefore, somewhat sur- 
prised when Mr. Sukh Dial, on rising to 
reply, admitted that the money came from 
the joint funds and that the plaintiffs would 
(if successful in this case) have eventually 
to account to Narain Singh and Ganesha 
Singh for it. Plaintiffs’ position, as now 
explained, is this:—The family is joint in 
every respect, and the money advanced to 
defendant camo from the joint family chest; 
but, though joint, the four brothers bave 
mutually agreed that the two shops, the one 
at Mannanwala, the other at Laddhewala, 
shall be carried on independently of each 
other; that the contract with defendant was 
made by the Laddhewala shop, of which 
plaintiffs are alone the managing members, 
and that, therefore, plaintiffs are alone entitl- 
ed to sue in respect of that contract and to 
receive payments in respect thereof from 
defendant, Mr. Sukh Dial conceded, fur- 
ther, that the suit must be regarded as one 
by plaintiffs in a representative capacity, 
that is, by them as the Managers of the Lad- 
dhewala branch suing on behalf of the family. 
The only points, therefore, in dispute upon 
this appeal are (1) whether the alleged re- 
payments made by defendant to Narain Singh 
and Ganesha Singh were actually made; (2) 
whether the sum of Rs. 1,000 whick was 
admittedly re-paid by defendant on the 12th 
Maghar, Sambat 1962 was paid directly to 
Hakim Singh or -indirectly to the latter 
through Ganesha Singh; and (8) if such 
re-payments, if established in fact, can be 
held to be valid payments, binding upon 
plaintiffs, 
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It is, we think, to be regretted that the 
respondent's position was not made clear at 
the commencement of the hearing, as con- 
siderable time would thereby have been 
saved and Mr. Shadi Lal spared much 
trouble. 

But the position of plaintiffs has now been 
made clear and we have consequently to deal 
only with the above questions, as Mr. Shadi Lal 
concedes that if plaintiffs are suing merely on 
behalf of the family, as the alleged Manag- 
ing members of the Laddhewala shop, they 
were entitled to bring the suit in their 
name, without making the other members of 
the family parties to the suit. Upon this 
point the ruling of their Lordships of the 
Privy Council reported in Kishen Parshad v. 
Har Narain Singh (1) is conclusive. Mr. 
Shadi Lal, however, does not admit that 
plaintiffs are the Managing members of that 
shop, or that the contract was made with 
that shop or distinct from the family as a 
whole, and in any event, he contends, that 
defendant bad no knowledge of any arrange- 
ment inter se which may have been made by 
the members of the family. The learned 
Counsel argues that defendant had always 
regarded the family as joint in every respect, 
and that he had no knowledge whatever of 
the arrangement alleged by plaintiffs, but 
denied by the two other brothers, Narain 
Singh and Ganesha Singh. 

After full consideration of the evidence 
upon the record of the pleadings of the parties 
and of the arguments of learned Counsel, we 
have come to the conclusion that defendant 
has succeeded in his contentions. 

In the first place, weagree with the Dis- 
trict Judge that defendant has proved that 
he made re-payments to Narain Singh and 
Ganesha Singh aggregating in all Rs. 10,400. 

Plaintiffs admit that the samof Rs. 1,000 
was actually re-paid, and it is clear from 
the entry in their own books, made by the 
late Hakim Singh, that this sum was  receiv- 
ed through the Mannanwala people, 7. e, 
through Narain Singh and Ganesha Singh. 
As to the other items of Rs, 900, Rs. 2,500, 
Rs. 2,000 and Rs. 4,000, we have the evidence 
of defendant who swears that he paid these 
sums to Narain Singh and Ganesha Singh 
and his evidence is corroborated , by that 

(1) 16 C. W. N. 321; 8 A. L. J. 256; 9 M. L. TT. 843; 


13 C. L, J. 345; 21 M. L. J. 378; 18 Bom. L. R. 359; 33 
A. 272 (P. C.); (1911) 2 M. W. N, 395;9 Ind. Cas. 73 
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of these two persons, and of his agent 
Ram Singh, and by the entries in defend- 
ant’s account books. It was, no doubt, diffi- 
cult for plaintiffs to prove the negative, but 
the fact that Narain Singh and Ganesha Singh 
(who will eventually have to account for 
monies soreceivedand whoadmit thatthe plain- 
tiffs are entitled to a half share thereir) sup- 
port defendant's assertion that these sums have 
been paid to them, is, we think, a very strong 
piece of evidence in favour of defendant's 
plea. The District Judge finds that the sums 
were actually paid to Narain Singh and Ga- 
nesha Singh, but somewhat inconsequentially, 
he proceeds to kold the defendant was acting 
in collusion with those two brothers against 
the plaintiffs. Itistrue that the witness, 
Dharam Singh, stated that after the brothers 
had quziiclled, the plaintiffs alleged before 
him that Narain Singh and Ganesha Singh 
were in collusion with defendant, but that 
Narain Singh and Ganesha Singh denied 
the allegation. Except for this, there is 
nothing on the record to support the theory 
of fraud or collusion, and whether Sant 
Singh or Budh Singh so much as hinted at 
it, though we are bound to say that the exe- 
cution of the pro-note on the 16th Magh, 
Sambat 1963 (28th January 19C7) for 
Rs. 18,054-6-0 is a circumstance which does 
not iwpress us favourably. The very fact that 
defendant does not rely upon this note (which 
relieved him of all liability as regards the pay- 
ment of compound interest) is a point against 
him. But upon the balance of evidence, 
we think his contentions must prevail. He 
has from the outset pleaded re-payment to 
Narain Singh and Ganesha Singh, giving 
full details as to amounts re-paid and dates 
of re-payment, and-Sant Singh, though ex. 
amined on no less than five cecasions during 
the course of the trjal, has never ventured to 
suggest that defendant was colluding with 
his brothers. The District Judge has found 
the books of the defendant to be in order 
and above suspicion, and Mr. Sukh Dial 
has not been ableto satisfy us that this 
finding is erroneous. Jn view of all these 
facts we must hold that defendant actually 
paid Narain Singh and Ganesha Singh 
Rs. 10,400 towards the liquidation of his 
debt upen the bond of the 17th July 1904. 

As regards the second point, we have al- 
ready pointed out that the entry made by 
Hakim Singh himself fully corroborates de- 
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fendant and Narain Singh and Ganesha 
Singh in their assertion that {the Rs, 1,000 
re-paid on the 12th Maghar, Sambat 1962, 
were received through Ganesha Singh. 

The real dispute between the parties is 
with regard to the third question. Assum- 
ing that there-payments were made to Narain 
Singh and Ganesha Singh, can we hold that 
plaintiffs are bound thereby P This is a 


. question of some difficulty, but after giving 


every weight to Mr. Sukh Dial’s arguments, 
we are of opinion that plaintiffs are bound > 
to acknowledge and give credit for those 
payments, 

From a purely equitable point of view, it 
would appear unjust to compel defendant to 
pay plaintiffa sums of money which he has 
already paid to persons who are jointly entitl- 
ed with plaintiffs to those monies, and who 
admit that they have received the same and 
are ready to account to plaintiffs therefor. 
But if plaintiffs are legally entitled to recover 
such sums from defendant, questions of equity 
cannot be considered as a bar to their claim. 
The question, then, is whether plaintiffs are 
in law entitled to ignore those re-payments ? 
Mr. Sukh Dial contends that they are so 


‘entitled because (a) the contract was, upon 


the face of the bond, made solely with Hakim 
Singh and Sant Singh, as the Managing 
members of Laddhewale shop, and (b) the 
latter alone were entitled to receive payments 
in respect of that debt. Now it may, we 
think, be taken as established by the decision 
of their Lordships of the Privy Council to 
which we have already referred, that if a 
contract is made on behalf of a joint Hindu 
family by the Managing member, no other 


. member of the family is competent to inter- 


fere in that contract or to give receipts in 
connection therewith. Mr. Shadi Lal de- 
murred to this interpretation of their Lord- 
ships’ judgment, but we think it is sound. 
But while the principle is olear, its appli- 
cation to the fasts of particular cases may 
not be easy, and every case must necessarily 
be decided upon its own facts. _ 

In the present case, the crucial question is 
whether the contract was made by Hakim 


. Singh and Sant Singh as Managing members 


of the Laddhewala branch, and whether de- 
fendant knew that the contract was with the 
latter only, and not with the joint family. 
If he did, he had no right to make payments 
to other members of the family. On the 
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other hand, if he had no reason to believe ` 


that the contract was other than a contract 
with all four of the joint brothers, he was, in 
our opinion, fully justified (until notified other- 
wise) in making payments to any one of those 
four brothers on behalf of the family. 

Now what are the facts? ‘Admittedly, the 
family was joint and during the life-time of 
the father, Bishen Singh, both shops were 
managed jointly. Defendant had dealings 
with the family during Bishen Singh’s life- 
time. Bishen Singh died in November 1903 
and the bond was executed in July 1904, aud it 
is admitted that at that time all four brothers 
were on the best of terms. It.is not sug- 
gested that any notice was given to defend- 
ant that the two shops were to be managed 
independently and whenthe bond wasexecuted, 
all four brothers were present and the money 
(according to defendant’s evidence which 
is uncontradicted upon the point) was actual- 
jy handed to him by Narain Singh. Plaintiff, 
Sant Singh, himself admits that the bond was 
executed neither at Laddhewala norat Manna- 
wala but at Gujranwala, and there can be 
little, if any, doubt that the monsy was paid 
there. Then we have a letter from defendant 
to Sant Singh and Hakim Singh (printed at 
page 5 of the paper-book) in the last sentence 
of which defendant distinctly informs plain- 
tiff that he told “Narain Singh and Ganesha 
Singh that he would pay interest when the 
grain was sold." This letter and this remark 
admittedly refer to this bond-debt and it is a 
legitimate inference from the words used 


by defendants that he regarded Narain Singh > 


and Ganesha Singh as equally entitled in the 
debt. 

Furthermore, we have it established that 
from the very outest defendant made re-pay- 
ments through Narain Singh and Ganesha 
Singh. The first re-.payment the item of 


‘Rs. 1,000 was made onthel2th Maghar, Sam- 


bat 1962 (26th November 1905) and it is clear 
from the evidence of defendant Narain Singh 


and Ganesha Singh and from the terms of. 


the entry made by Hakim Singh himself in 
his own books, that this sum was paid by de- 
fendant to Ganesha Singh and remitted by 
the latter to the Laddhewala shop. Plain- 
tiffs are unable to show that they protested 
against this payment to the Mannanwala 
branch, or that they informed defendants 
that all payments must in future be made 
direct to them. 
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As regards the other sums Narain Singh 
has deposed in clear terns thas “Sans Siazh 
and Hakim Singh had kaowlsdga of thesa 
recoveries” (paper-book page 22, L. 20). Sint 
Singh was examined on two oacasions after 
that statemant was made, but on neither 
occasion did he venture to contradice: 
Narain Singh'a very emphatic assertion. Oa 
the other hand, in his evidensa given oa 
the 8th April 1908 —(papar.bo»k page 24) 
he makes two false statemsnts, (1) that the 
Rs, 17,002 lent to defendant had been allotted 
to his sharo by Bishen Singh, and (2) that 
after the, death of Bishea Singh plaintiffs got 
no money from the Mannauwala firm. It is 
clear from the entry made by Hakim Singh 
(and Sant Singh could not have been ignorant 
of the fact) that the Rs. 1,000 had been 
received after the death of Bishen Siagh, 
from the Mannanwala branch. 

As a matter of fact, a quarrel arose in ths 
family after the death of Hakim Singh, and 
16 was in consequenooe of this dispute that the 
two branches, at Mannanwala and Ladhewala 
practically, though not nominally, saparated 
from each other and refused to recogniza 
each other's acts. The defendant has sworn 
that he personally knew nothing of this 
dispute, until the institution of the present 
suit and there is nothing on the record to 
rebut this evidence as to this. 

There is evidence on the record to the effect 
that in their dealings with various third par- 
ties, all four brothers acted upon the assump- 
tion that each of them was entitled to enforce 
contracts made in the names of some only of 
them, but we lay no graat stresa upon this, 
though we cannot lose sight of the fact that 
in a previous suit Hakim Singh (the eldest 
brother) distinctly admitted that it was im- 
material in whose name a bond was executed 
and that any one of the brothers could sue 
to enforae ib (see his statement made on the 
14th August 1901). The important point is 
whether defendant was led to believe that 
the four brothers were joint and that his con- 
tract, though nominally in the names of Sanv 
Singh and Hakim Siugh alone, was really a 
contract with the joint family. It isnow, some- 
what tardily and reluctantly, admitted that 
ia point of fact the contract was with the 
joint family, and that all members -of it are 
entitled to share therein, and the sole 
ground upon which defendant's right to pay 
monies thereunder to Narain Singh and 
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Ganesha Singh. is denied, is that plaintiffs 
were, to the knowledge of defendant, the sole 
managing members of the Laddhewala branch 
and that 16 was this branch alone which made 
the contract. But here the facts are all 
against plaintifis. The contract was made at 
Laddhewala; the money came from the joint 
fund and was actually handed over todefendant 
by Narain Singh; all four brothers were present 
when the contract was made; and the first re. 
payment was made to Ganesha Singh and re- 
ceived through him, without demur, by Hakim 
Singh. Further, the case for plaintiffs as 
now seb up, is radically different from the 
allegations made in the plaint and pleadings, 
‘and from the statements made by Sant Singh 
when examined as a witness. Plaintiffs’ 
original claim, though not very lucidly ex- 
pressed, wasobviously intended to soggest that 
the debt was due to them alone, and that no 
one else had any interest therein, and it was 
in gupportof this that Sant Singh as- 
serted that the Rs. 17,000 was advanced 
outof monies allotted to him and Hakim Singh 
by his father,. Bishen Singh. 
In view of all these facts, we are of opinion 
that defendant who apparently had no object 
in making payment to the Mannanwala 
branch rather than to the Laddhewala branch 
was justified in assuming that all four brothers 
were jointly and equally interested in the 
contract and that ke had no knowledge that 
it was the Laddhewala branch alone which 
had made the contract with him. We further 


find that defendant had no notice that the. 


Laddhewala branch was being managed in- 
dependently of the Mannanwala branch, and 
that re-payments were to be made to plaintiffs 
and not to any other member of the joint 
family with whom he was led to suppose that 
he had contracted. On the contrary, we find 
that he had every reason to believe that re- 
payments made tothe Mannanwala branch 
would be recognized a8 valid by the other 
members of the family, just as the re-payment 


. of Rs. 1,000 had been so recognized. Mr. Sukh. 


Dial laid some stress on the fact that in de. 
fendant’s account-books there was a separate 
khata in respect of debts due to (1) Narain 
Singh and Ganesha Singh, and (2) this bond 
debt which is entered as due to Hakim Singh 
and Sant Singh. In point of fact, we find 
that theefirst khata No. 57 (page9 of the paper- 
book) was closed with an entry to the effect 
that Rs. 2,167-8-0 was due on account of 
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interest on this very sum of Rs. 17,000, 
and that this entry was thereupon transferred 
to khata No. 42 which isin the name of 


‘Hakim Singh and Sant Singh (page ll of 


paper-book). In these two khatas sums due on 
the bond and on other accounts are mixed up, 
but so far from this affording an argument 
in support of plaintiffs’ case, it seems to us to 
show clearly that defendant regarded this 
bond-debt as due to all four brothers. Other- 
wise, why should the khata of Narain Singh 
Ganesha Singh finish with the entry regard- 
ing the amount due on the bond debt of. 
Rs. 17,000, and why should the khata of Hakim 
Singh-Sant Singh contain entries relating to 
payments made, otherwise than in respect of 
the bond-debt, to Narain Singh and Ganesha 
Singh. 

We accordingly so far accept the appeal 
that we hold that the defendant is entitled 
to credit for the sum of Rs. 9,400, (Ze,, the 
Rs. 10,400 minus the Rs. 1,000 for which 
plaintiffs have given defendant credit). Plain- 
tiffs in claiming the sum of Rs. 21,585-14-3 
have not only ignored the sum of Rs. 9,400 
which we find to have been duly re-paid, but 
have claimed interest and compound interest 
on the principal sam of Rs. 17,000 upon the 
assumption that the said sum of Rs. 9,400 was 
not re-paid. In view of our findings, not only 
will the latter sum have to be deducted from 
the total amount claimed, but a proportionate 
deduction will have to be made in respect of 
the interest and compound interest claimed 
by plaintiffs. This is a matter of account 
which must be settled by the office in 
consultation with the parties’ Counsel. Plain- 
tiffs are clearly entitled to a decree for 
the balance due from defendant and must be. 
given such relief, together with interest on 
such sums from the date of institution of suit 
until realization, at the rate specified in the 
decree of the District Judge. As regards 
costs we direct the parties to bear their own 
throughout the litigation. 

Appeal accepted. 


Val XIII: 
ENSAR ALI 9, YAKUB ALI. 


CALOUTTA HIGH COURT. 
SECOND Cryin Appwat No. 1509 or 1910. 
December 18, 1911, 

Present; —Mr. Justice Carnduff,: 
ENSAR ALI AND OTHERS— DEFENDANTS — 
ÁPPELLANTS 


versus 

YAKUB ALI-—PrAtNTIFF—HRESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 06 —S uit be- 
tween rival proprietors—Question of possession—Suit 
between two rival tenants — Question of title, if may arise 
— Court not to go behind statement in judgment. 

. The question of possession alone should be consi- 
dered in a proceeding under section 106 of the Bengal 
Tenancy Act between two rival proprietors: but the 
question of title may legitimately arise and be decided 
in auch a proceeding between two rival tenants or 
between 2 landlord and a tenant, 

Mohunt Padinalav Ramanuja Das vy. Lukshmi Rant) 
12 C. W. N. 8 at p. 15, relied upon, | 
. A Court will not go behind any statement in the 
Judgment of another Court. 

Mirza Shamsher Bahadur v. Kunj Behari Lall, T C. 
L.J. 414; 120. W. N. 2723 M. L. T. 212, relied 
upon. 

Appeal from the decree of the Special 
Judge of Backergunge, dated February áth, 
1910, affirming that of the Assistant Settle- 
ment Officer of Backorgunge, dated Septem- 
ber 21s6, 1909. 

Babu Hem  Ohandra: Sen, for the 
lants, 

ne Sarat Ohandra Basak, for the Respond- 
ent, 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff-respondent 
under section 106 of the Bengal Tenancy 
Act, 1885, for the correction of an entry in a 
record of right relating to a miras karsa hold- 
ing. The holding was entered in the record 
as belonging to one Moharuddi and the de- 
fendants, half and half. Moharuddi has died 
and Yakub claims to be, as his second cousin, 
entitled to 4-annas of the holding. He ac- 
cordingly brought this suit in order to have 
his name entered in respect of 4 annas. Both 
the Courts below have concurred in altering 
ths record accordingly. 

The defendants now appeal,and on their 
behalf, three: contentions have been pressed 
before me, first, it is said that the onus has 
been wrongly placed on the defendants, whereas 
16 ought to have been placed on the plaintiffs, 
secondly, it is contended that the lower Courts 
have not found what the precise share of 
. Yakub under the Muhammadan law is, and, 


Agua: 


therefore, they had no right to alter the 


record by entering his name in respect of any 
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particular share, lastly, it is urged that, in 
cases under the Bengal Tenancy Act, the sole 
question to be decided ia the question of pos- 
session and no question of title ought to be 
considered at all. ` 

The first point I am unable to understand. 
I can find nothing in either of the judgments 
of the lówer Courts regarding the onas of 
proof excepting the remark made by the 
lower Appellate Court that the onus of prov. 
ing that Moharuddi was not entitled toa 
share in the property lies on the appellants 
aud that the appellants have utterly failed to 
discharge that onus. There can ba no ques- 
tion as to the soundness of this remark, 
for Moharuddi is entered in the record as the 
owner of half the mzras karsa and the burden 
of proof is, of course, on the person alleging 
that that record is incorrect. 

As regards the second point, the learned 
Vakil for the appellants relies on the case of 
Mohunt Padmnlav Ramanuja Das v. Lutsh we 
Rani (1). In that cage, no doubt, it was 
held thatthe question of possession alone 
ought to be considered in a proceeding under 
section 106 of the Bengal Tenaney Act bst- 
ween two rival proprietors; bat Lam here 
concerned witha proceeding between rival 
tenants and, as one ofthe learned Judges 
(Mr. Justice Coxe) observed at page 15 of 
the report, in suits between tenant and te- 
nant or between landlord and tenant, question 
other than that of possession may legitimate- 
ly arise. The ruling relied upon is, there- 
fore, within point; and I see no reason for 
extending it to cases such as this. 

As regards the third argument, [ find it 
stated in both the judgments of the Courts 
below that the plaintiff was admittedly the 
heir of Moharuddi and so entitled to a share 
of 4 annas. I, for my part, am not prepared 
to go behind any sach statement in the 
judgment of a Court, and, in this connection, I 
venture to express my entire concurrence with 
the remarks made by Mukerjeo and Caspersz, 
JJ., in the case of Mirza Shamsher Bahadur v. 
Kunj Behari Lall (2) 

There is really no substance in this appeal 
and it must be dismissed with costa. 

Appeal dismissed. 


(1) 12 C. W. N. 8 ab p. 15. 
(2) 7 C. L. J. 414; 12 C. W. N. 278; 8 M. L. T. 212. 
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DHIAN SINGH t. DHIAN SINGH. 


PUNJAB CHIEF COURT. 
MISCELLANEOUS Civi, Aresar No, 872 or 1909, 
January 3, 1912, 

Present: —Mr. Justico Robertson aud 
Mr. Justice Shah Din. 

DHIAN SINGH. —PrAINTIFF— ÁPPELLENT 
VETEUS 


DHIAN SINGH—Darennanr—Responne NT. 

Jurisdiction—Suit by vendee for possession —Decree 
on payment of sum exceeding Courts pecuniary juris- 
diction. 

In a suit for possession of land brought by a ven. 
dee against his vendor, a Court has no jurisdistion to 
pass a decree for possession on payment of a sum 
which exceeds the pecuniary limit of its jurisdiction. 

Mohamad Afzal Khan v. Nand Lai, 16 P. R. 1908, 
146 P. L. R. 1908; 78 P. W. R. 1907, followed, 


Miscellaneous appeal from the order of the 
Additional Divisional Judge, Sialkot Division, 
dated 23rd January 1909, reversing that 
of the Munaif, lst Class, Gujranwala, dated 
the 17th August 1906, decresing the claim 
and remanding case for re- decision. 

Rat Bahadur Lala Sukh Dial, for the 
Appellant. 

Bhagat Gobind Das, for the Respondent. 


JUDGMENT.—The facts are briefly these, 
The plaintiff-appellant sued for possession 
of 78 kanals, lO marlas of proprietary and 
` occupancy land, together with accessory 
right therein, on the allegations that it had 
been sold to him by defendant-respondent 
for Rs. 4,070, that of this amount Rs, 2,531 
was due to the latter, and that in spite of 
repeated demands, he had refused to receive 
this amount and deliver possession of the 
properby sold. 

The defendant.respondent raised certain 
pleas which it is not necessary to notice in 
this place. Issues were framed on the plead- 
ings of the parties and after evidence had 
been recorded on both sides on those issues, 
the Court of first instance held that 
Rs. 2,631 out of the consideration. money was 
payable by the plaintiff tothe defendant, 
and accordingly it decreed possession of 
‘the property in dispute in favour of the 
plaintiff on payment of the said amount to 
the defendant, 

The defendant appealed to the Divisional 
Court and contended, inter alia, that out of 
the land in dispute -11 kanals, 4 malas, 
Khata No. 86, were not assessed to land 
revenue, and thatas the market-value of 
that area was about Rs. 11,000 the first 
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Court which was that of a Munsif of the 
lst class, had no jurisdiction to entertain 
the suit, The learned Divisional Judge 
remanded the case to the Munsif for an 
inquiry and report on points raised by the 
defendant. The return wasto the effect 
that 5 kanals, 19 marlas out of the land in 
dispute were not assessed to land revenue 
and thatthe market-value of the said area 
was not less than Rs. 500. On receipt of 
the return, the Divisional Judge held that 
the portion of the land in suit which was 
not assessed to land revenue must be 
valued abits market price for purposes of 
jurisdiction, and he agreed with the Munsif 
that its market-value was not less than 
Rs. 500. Asthe value of the rest of the 
land for purposes of jurisdiction, calculated 
at thirty times the revenue was Rs. 991, 
the learned Judge held that the value of the 
whole subject-matter of the suit was over 
Rs. 1,000 and that, therefore, the Munsif 
had no jurisdiction to entertain thy suit, 
The Divisional Judge accordingly accepted 
the appeal and remanded thecase under 
Order XLI, rule 23, Civil Procedure Code, 
tothe Gourt ofthe District Judge fora 
fresh trial. 

The plaintiff has appealed to this Court 
from the Divisional Judge's order of remand, 
The Pleader for the defendant-respondent 
has taken the prelimiuary objection that 
as the Munsif did not dispose of the suit 
upon a preliminary point, the Divisional 
Judge had no power to remand the case 
under Order XLI, rule 23, Civil Procedure 
Code, fora fresh decision. In our opinion 
the Divisional Judge’s order can ba reason- 
ably construed as one returning the plaint 
to the plaintiff to be presented to the proper 
Court, and, construed as such, it is appeal. 
able under Order XLIII, rule 1 (a), Civil 
Procedure Code. The preliminary objection 
is, therefore, overruled. 

The respondent’s Pleader farther points 
out that according to the Full Bench ruling 
of this Court [Mahomad Afzal Khan v. 
Nand Lal (1)] the Munsif had no juris- 
diction to” pass a decree for possession 
of the land in dispute in favour of the plain- 
tiff on payment of Rs. 2,631 and as the 
Advocate for the appellant is not prepared 


to question the correctness of the said ruling, 
r " 16 P,R.1908; 146 P, L, R. 1908; 73 P. W.R. 
907, 
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we must hold that the decree passed by the 
Muusif was ultra vires. On this view of the 
case, it is not necessary to decide. whether 
the view taken by the Divisional Judga in 
his order of remand as to the value of the 
suit for purposes of jurisdielion is correct 
or not, and the question as to the valuation 
of the subject matter of the suit can be 
again raised and decided in the Court of 
first instance. We set aside the order of the 
Divisional Judge and the decree. of the 
Munsif, and direct that the plaint be re- 
turned to the plaintiff for presentation in 
the proper Court. Parties will pay their 
own costs throughout. 
Order set aside. 


MADRAS HIGH COURT. 
APPEAL AGAINST Orper No. 23 or 1909. 
November 28, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
ADUSUPALLI VENKATA ROW— 
APPELLANT 
versus 


MARIKRUTHU AMMAL AND ANOTHER— 


RESPONDENTS, 

Parties— Limitation — Death of party-—One of legal 
representatives brought on recoriü-——No bar by (ime 
against bringing other representatives. 

Where one of the representatives of a deceased 
party to a suit is brought on the record in time, there 
is no bar by time to bring in other representatives 
on the record subsequently. 

Ramanuj Sewak Singh v. Hingu Lal, 8 A. 517 and 





Krishna Janardan v. Murarry Rao, 12 B. 48, 


followed. 

Appeal against the order of the District 
Court of Chingleput, in Appeal Suit No, 224 
of 1909, presented against the order of the 
Court of the District Munsif of Poonamalli, 
in C. M. P. No, 884 of 1906, in E, P. No. 774 
of 1906 (O. S. No. 161 of 1894, on the file of 
the City Civil Court of Madras. 

. Mr. Joseph Satya Nadar, for the Petitioner. 

Mr. T. R. Ramachandra Iyer, for the Re- 
spondents. 


JUDGMENT.—The judgment-creditor 
had applied iu time for bringing one of the 
representatives of David Pillai, namely, the 
second respondent, Swami Pillai, on record 
and that application was granted. That be- 
ing so, the cases of Ramanuj Sewak Singh 
v. Ringu Lal (1) and Krishnaji Janardan v. 
Murarry Rao (2), with which we agree, show 


(1) 3 A. 517 
(2) 12 B. 48. 
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that there is no bar to the other repre. 
sentatives of the David Pillai, viz., respond. 
ents Nos. 2 and 4 baing also brought on 
the record on the present application. We 
may say that we do not understand the 
ground on which the learned District Judge 
distinguishes these cases. We order that 
Marikruthu Ammal and Kalanithi Ammal 
be brought on the record as legal reprasen- 
tatives of David Pillai and set aside the order 
of the District Judge with costs to be paid by 
the respondents, 
Order set aside. 





MADRAS HIGH. COURT. 
SECOND Orvis Appear No. 824 or 1910. 
November 1, 1911. 

Present; —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
NATESA PILLAY —APPELGLANT 
versus 
MUNUSAWMY NAIOKEN AND OTHERS— 
RESPONDENTS. 

Morigage—Assignment — Suit by assignee — Mistake as 
to date of mortgage in ussignment-deed-—Right of plaintiff 
to prove that suit mortgage was assigned, 

Where a deed assigning a mortgage contains a mis- 
take as to the date of the mortgage-deed, it is open to 
the assignee, suing on the mortgage to show that what 
he purchased is the mortgage sued on, and the date 
mentioned in the assignment-deed is a misdescription. 

Palaniappa Tevan v. Sadagopa Mudaliar, (1911) 2 M. 
W. N, 183; 9 M. L. T. 319; 9 Ind. Cas. 729, followed. 


Mr. T. V. Gopalswamt Madaliar, for the 
Plaintiff. 

Mr. G. S. Ramachandra Iyer, for the Re- 
spondents. 

JODGMENT.—We are of opinion that the 
plaintiff was entitled to show that the right 
purchased by Veera Pillay under Exhibit 
C was the mortgage now sued on, and that the 
year of the mortgage-deed mentioned in 
Exhibit C was a  misdesoription. See 
Palaniappa Mudaliar v. Sadagopa Tevan (1). 
The decrees of the lower Courts must be 
reversed and the suit remanded to the 
Court of first instance for fresh disposal 
according to law, The costs of the second 
appeal and the costs in the lower Appellate 
Oourt will abide the result. 


Appeal allowed. 
‘ (1) (1911) 2 M. W. N. 183; 9 M. L. T. 819; 9 Ind. 
AS, . 
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PUNJAB OHIEF, COURT. 
Orvis Reviston No. 691 or 1911. - 
. January 5, 1912. 
Present: —Mr. Justice Chevis. 
ALIM. ALI-—Derenpant—Pertitioner 


versus 
NABBU AND ANOTHER—PLAINTIFF3— 
RESPONDENTS, 


Custom — Adoption —Alienation — Gift — Daughter's 
son —Muhammadan Rajputs of Hissar District. 

Among Muhammadan Rajputs of the Hissar District, 
the burden of proving the validity of the adoption of 
a daughter's son or of a gift in favour of a daughter's 
son lies on the adoptees or the donee. The adoption 
of a daughter's son who belongs to another oaste 
is not valid by custom. 

A gift of ancestral property to a daughter's son is 


not valid by custom. 

Petition under section 70 (a) (b) of Act 
XVIIL of 1884, as amended by Act XXV 
of 1899, for revision of the order of the Divi- 
sional Judge, Hissar Division, dated the 26th 
October 1910, reversing that of the Munsif, 
3rd Class, Hissar, dated the 80th June 
1910, dismissing plaintiffs’ suit. 

Lala Lajpat Rat, for the Petitioner. 

Mr. Gullu Ram, for the Respondents. 

JUDGMENT.—The plaintifs, who are 
collaterals of Ahmad, sue for a declaration 
that the deed of gift executed by Ahmad, in 
favour of Alam Ali shall not affect their re- 
versionary rights, Ahmad is dead, but plain- 
tiffs cannot sue for possession in the presence 
of Musammaé Najban. The deed of gift in 
question is a registered document, dated 
15th April 1905. In it Ahmad describes. 
Alam Ali as his adopted son, Alam Ali 
is daughter's son of Ahmad, and it is also 
pleaded in defence that Muratib, father of 
the donee, was a ‘*hana-damad, The argu- 
ment for the defendant is that Alam Ali waa 
adopted, that the suit is time barred, that 
the adoption was valid, and that apart from 
adoption, the gift is valid by custom, es- 
pecially in view of the facts that the donee’s 
father was khuna-damad and that the gift 
was for services rendered by the donese’s 
father. 

The first Court held the adoption proved 
and valid, and also pronounced in favour of 
the validity of the gift, and so dismissed the 
sait. It also held the suit to be time. 
barred by Article 91, Limitation Act. 

The learned Divisional Judge on appeal 
held that there was no‘adoption prior to the 
rift; that the suit was not time-barred, that 
there was an adoption at the time of the 
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gift, but that such adoption was not valid, 
and also that the gift was not valid. 

I admitted the case to a hearing under 
section 70 (1) (a) as regards the time of 
adoption, the judgment of the learned Divi- 
sional Judge seeming to me defective on 
this point and under section 70 (1) (b) as 
regards the validity of the gift. The office 
should have classed this case as an appeal, it 
or admitted partly under section 70 (1) 

b). ; 

First, as to the alleged adoption. The 
Divisional Judge says that an adoption cer- 
tainly took place as mentioned both in the 
plaint and pleas, but that it was only ‘‘just 
before and along with the gift.” The origin- 
al plaint certainly says  Mutbana karte hibba 
likh dya,” but the amended plaint says 

Muibana likha kar," and I do not think 
that the plaintiffs meant to admit more 
than that Ahmad professed to have adopted - 
Alam Ali, 

I have now gone through the evidence as 
to the alleged adoption of Alam Ali ten years 
prior to suit. Of the witnesses who speak of 
this adoption some certainly say that it took 
place in their presence, bat what is their eyi- 
dence worth? Dad Ali is uncle of Maratib 
Ali, the donee’s father, and Ali Mir is also a 
relation of Muratib Ali’s. And seeing that 
there is no recital in the defendant's 
written pleas of an adoption having taken 
place long before the execution of the deed of 
gift, I think the Divisional Judge’s find- 
ing that the alleged adoption 10 years 
prior to suit is a myth should be up- 
held. f 

Even supposing that there was au adop- 
tion at the time of the gift, it seems to have 
been a mere paper adoption, and in any case 
I do not think the validity of the adoption of 
a daughter's son, a person of another gôt 
is proved. The adoptor was a Muhammadan 
Rajput, the adoptee a Sayad. The old Wajzb- 
ul-are says that a person ofa ghair gôt, if 
adopted, gets no share (hissa). I do not wish 
to place too much reliance on an assertion in: 
a Wajib-ul-are unsupported by instances, but 
setting the Wajtb-ul-arz aside, I think the 
onus of proving the validity of the adoption 
rests on the defendant, The instances cited 
by the witnesses are vague, as the relation- 
ship is not cited. Itissaid that one Maula 
Bakhsh adopted one Abdul Ghani and that 
the collaterals sued in vain, that one Rahim 
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adopted one Rustam, that one Wazir adopt- 
ed his sister’s son, that one Nawab Ali 
adopted one Fattah. In only one case is the 
relationship of the adoptee to the adoptor 
stated, and this is the case of adoption of a 
sister's son and we are not told what collater- 
als were in existence, whether they assented 
or contested the adoptron, and whether the 
adoptee was of the same gôt as the adoptor. 
The defendaut’s witness Bakhshi, Zazidar, says 
that a boy of another géé cannot be adopted. 
I think the Divisional Judge has rightly held 


that the adoption was not valid by cus- 
tom. : 
Then, as to the validity of the gift. The 


Wajib-ul-arz says that a gift to a daughter's 
or sister’s son is invalid if any descendant of 
the grandfather of the donor objects. (Plain- 
tiffs are such descendants). I do not wish to 
lay much stress on an old JVajzb-ul-are of 
this sort, which begins the subject of gifts 
with the remarkable assertion that aliena. 
tions by gift are subject to pre-emption, Bat, 
apart from the Wajzb-ul-arz, I think that it 
lies on the defendunt to prove that a gift of 
ancestral land to a daughter's son is valid, 
even in Hissar, one of the eastern districts 
of the Punjab. To prove the validity 
of the gift three mutations are put for- 
ward — 

(1) On 20th February 1880, a gift by Mu- 
sammat Jaiman, widowof Wazir, to her khana- 
damad was attested. 

(2) On 16th July 1889, a gift by Musam- 
mat Amirunnissa to her khana-damad was 
attested and apparently some collaterals 
objected at time of mutation. 

(3) On 23rd December 1889, a gift by Mu- 
summat Manbibi to Mahbub, her husband’s 
daughter's son (sic), was attested though col- 
laterals objected. 

But the evidence of Shamas, defendant’s 
witness, shows that in the first two of these 
three cases the collaterals did assent, and in 
the third case a later mutation shows that 
Mahbub surrendered a part of the gift be- 
cause the collaterals objected. These three 
cases, if they were good instances, would go 
to show that even widows could make gifts, 
but in two cases it seems that the collaterals 
assented to the gift, while in the third 
ihe collaterals were appeased by a part sur- 
render of the gift. These cases, therefore, 
prove nothing, and, in my opinion, defendant 
has failed to prove the validity of the gift, As 
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to services being rendered, I fail to see how 
Ahmad's providing his son-in-law with a 
home can bə regarded as service rendered by 
the son-in-law. 

I omitted in an earlier part of this judg- 
ment when, dealing with the value of the 
oral evidences produced to prove the alleged 
adoption ten years prior to suit, to point 
out that one witness, Dad Ali, goes so far as 
to make the absurd statement that Muratib 
Ali, too, was adopted (go i men liy) by Ahmad, 
this shows how reckless or stupid witnesses 
cau be in supporting the party which has 
called them. 

I uphold the Divisional Judge's 
and dismiss this case with costs. 


decree 


Qose dismissed. 





MADRAS HIGH COURT. 
Sseconp Ciyre APPEAL No. 1330 or 1910, 
: November 30, 1911. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer. 
KOIPALLI RAMIAH —APPELLANT 
versus 
SAJJA SUBBIAH AND OTHERS — 


RESPONDENTS. 

Contract Act (IX of 1872), 8. 45—Contract ~Specific 
performance-—QContract with a number of persons — Right 
of one to enforce specific performance—Vendor and Pur- 
chaser. 

Where an agreement is made to sell certain pro- 
perly to several persons, one of the latter only cannot 
claim specific performance of the agreement. 

Safiur Rahman v. Maharamunnessa Bibi, 24 C. 832, 
referred to. 


Second appeal against the decree of the 
Sabordinate Judge of Hllore, in A. S. No. 
228 of 1909, presented against the decree of 
the District Munsif, Narsapur, in O. S. No. 
249 of 1908. 

Mr. Prakasam, for the Appellant. 

Mr. Narayanmurthi, for the Respondents. 

JUDGMENT.—The first defendant entered 
into an agreement with the plaintiff and de- 
fendants Nos. 2 and 3 to convey certain land. 
The plaintiff alone instituted this suit for 
specific performance. Defendants Nos. 2 aud 
3 repudiate the contract and say that they are 
not willing to get any sale-deed from the Ist 
defendant. The lower Courts have dismissed 
the suit on the ground that the plaintiff alone 
had no right to demand performance of’ the 

agreement, In our opinion they are ob- 
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viously right. Section 45 of the Contract 
Act lays down the rule on the point. The 
second and third defendants do not want the 
land, the first defendant is not bound to com- 
pel them to take it along with the plaintiff. 

We agree with the decision in Satur 
Rahman v. Maharamunnessa Bibi (1) and 
dismiss the second appeal with costs. 


Appeal dismissed. 
(1) 24 0, 892. 


PUNJAB CHIEF COURT. 
SEOND Civit Appsat No. 1076 or 1910. 
December 19, 1911. 

Present: —Mr. J uatiós Chevis. 
TARI BAZ KHAN ano OTHERS — 
PLAINTIFFS—À PPELLANTS 
tersus 


FATEH KHAN —DzrENDANT— RESPONDENT. 

Custom —Swccession— Daughters — Collaterals of ‘sixth 
degree—Pathans of Mianwali Tahsil—Burden of proof 
—Method of computing degree of relationship. 

Among Pathans of the Mianwali Tahsil, daughters 
exclude collaterals of the 6th degree in matters of 
jucoession to the ancestral property of their father. 

The mode of computing degrees of agnatic rela- 
tionship among these Pathans is “to count from the 
collaterals to the common ancestor Pon being in- 
cluded. 

Girdhari Ram v. Faizullah Khan, 48 P. R. 1908; 98 
P. W. R. 1908; 166 P. L. R. 1908, followed. 

The words ‘warisan chhe pusht ke andar’ mean col- 
laterals up to and including the fifth degree and 
exclude the collaterals in the sixth degree. 

The burden of proving a custom whereby remote 
collaterals such as those of the sixth degree exclude 
daughters rests on the party who asserts such a cus- 
tom 

Bholi v. Man Singh, 86 P. R. 1908; 140 P. W. R. 
1908, followed. 

Abdul Karim v. Sahib Jan, 6 P. R. 1908; 29 P. W. R. 
1908; 99 P. L. R. 1908, referred to. 


Second appeal from the order of the 
Divisional Judge, Campbellpur, dated 4th Oc. 
tober 1910, reversing that of the Munsif, Ist 
Class, Mianwali, dated 6th July 1910, decree- 
ing plaintiffs’ claim. 

Mr. Fazl Bilahi, for the Appellants. 

Rai Bahadar Bakhshi Sohan Lal, for the 
Respondent. 

JUDGMENT.—The land in suit, 115 
kanals, 2 marlas, belonged to Thaj Khan, 
and after his death was sold by his widow 
Musammat Lalo to the defendant for the 
small sum of Rs. 9. ‘The plaintiffs’ col- 
laterals sué for possession, challenging the 
alienation as without necessity. The defen- 
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dant pleaded (1) that the plaintiffa had no 
right to sue in the presence of Thaj Khan's 
daughters, (2) that the alienation was for 
consideration and necessiby, and (3) that 
the plaintifis were estopped by acquiescence. 

The first Court found in plaintiffs’ favour 
on all three of the above points and 
decreed the claim, but the- Divisional 
Judge came to a differant finding on all 
three points and dismissed the suit. The 
plaintiffs have lodged a farther appeal to 
this Court. 

The appeal ean be decided solely on the 
question of plaintiffs’ right to claim posses- 
sion in the presence of daughters. 

The three danghters of Thaj Khan are 
still alive. Two of them married collaterals, 
and so their sons are included among the 
plaintiffs. Bat if the daughters succeed in 
preference to the collaterals, the sons of those 
daughters cannot sue in the presence of their 
mothers: if the daughters of Thaj Khan are 
the real persons entitled to possession they 
and they alone can have a right to oust the 
defendant. Had the daughters assigned their 
rights the case would have bean different, 
but no such assignment has been pleaded. 


. So the question is whether, on the death 
of Thaj Khan’s widow, the right to hold his 
land passed to the daughters or to the col- 
laterals. The plaintiffs would be regarded 
as collaterals in the fifth degree if the usual 
method of computation were followed, 7. e., 
to count upwards from the last male 
owner to the common ancestor, both being 
included; but the parties ara Pathans who 
belong to the Mianwali Taksil, formerly part 
of the Bannu District, and here the mode of 
computation is to count from the collaterals 
to the common ancestor both being included: 
see Girdhart Ram v. Foizullah Khan (1). 
Adopting this method of computation, the 
plaintiffs are collaterals some in the sixth and 
rest in the seventh degree. The Rzwaj-z-am lays 
down that daughters succeed in the absence 
of collaterals within the sixth degree (chhe 
pusht ke andar.) This, in my opinion, means 
that daughters are excluded by collaterals 
in the fifth degree, but not by collaterals 
in the sixth degree. 1 form this opinion 
after referring to the four instances quoted 
in the Riwai-i-am, which are as follows: (1) 


(1) 48 P. R,1908; 98 P. W.R. 1908 166 P. L. R. 
1908, 


Vol. XIII] 


TARI BAZ KHAN v. FATEH KHAN, 


Bakhtawar died. There were collaterals in 
the fifth degree but the daughter succeeded. 

(2) Ahmad Khan died, no callaterals for 
five degrees and the married daughter suc- 
ceeded. 

(3) Muhammad Khan died; no collaterals 
up to the fifth degree, and the daughters 
succeeded. 

(4) Prem died; no collaterala up to the 
fifth degree, and the daughter succeeded, the 
warisan suing in vain. 

Had the meaning of the phrase chhe pushat 
ke andar been that collaterals up to and 
including those in the sixth degree exclud- 
ed daughters, [I should have expected to find 
it recorded in the above four instances that 
there were no collaterals up to the sixth 
degree, whereas in each case the degree 
spoken of is the fifth. 

In Abdul Karim v. Sahib Jan (2), it is laid 
down that there is no general rule, that 
regardless of tribe and creed agnates, 
however remote, exclude daughters from 
succession to ancestral property. In Bhuk v, 
Man Singh (3),it is also laid down that the 
burden of proving. a custom whereby remote 
collaterals, such as those of the sixth degree, 
exclude daughters rests cnthe party who 
asserts such a custom. So the onus of proof 
was rightly laid on the plaintiffs in this case. 
No instances of a collateral in the sixth 
degree excluding a daughter has been noted, 
and the mere assertions of witnesses as to 
what the custom is cannot be regarded as 
of any value in the absence of instances. 
All that can be said is, that the collaterals 
have obtained mutation of names in their 
favour as regards the rest of Thaj Khan's 
land, but this fact alone is: not worth very 
much when we remember that two of the 
daughters of Thaj Khan, who might have 
claimed mutation in their own favour, are 
represented by sons who figure among the 
collaterals. No doubt the amount of land 
falling to those sons is lessened by the in- 
clusion of other collaterals, but still I do 
nob think this fact alone sufficient to dis- 
charge the burden of proof, especially in face 
of the entry in the Riwaz-2-am. That entry 
is against the collaterals, and cannot be 
altogether disregarded even though the first 


Instance might be criticized as one open to 
(2) 5 PR. 1908; 29 P. W. R. 1908, 99P. L. R, 


08. 
(3) 86 P. R. 1908; 146 P. W. R. 1908. 
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doubt as an instance where the daughter, 
contrary to the rule laid down, excluded even 
collaterals in the fifth degree. The use of 
the word warisan, too, in the fourth instance 
might be commented on as showing a want 
of precision, for the warts is surely the person 
entitled to succeed whoever he or she 
may be, but probably the word ig merely 
a careless slip for Jaddian. In fact, in all 
the inatances the wording seema to mein. 
acurate, the words aulad narina being used 
e.g., panch pusht tik us ki aulad marina kot 
na tht—when the proper word should be 
Jaddian. Still, however these instances may 
be criticized, there is the fact that the rule 
is laid down iu the Riwaj-¢-am and three 
instances are given of a daughter succeeding 
in the absence of collaterals in the fifth degree, 
while one instance is cited of a daughter 
succeeding even in the presence of collaterals 
in the fifth degree. It may be said that 
there is nothing in the second and third 
instances to show that there were any col- 
laterals even beyond the fifth degree. It 
may also be urged that daughters sometimes 
succeed by consent evan though not strictly 
entitled to do so, especially where they have 
married collaterals or where the amount of 
land is small. Bat though such arguments 


may lessen the valce of the entry in the 


Rewaj-t-am and of the instances there quoted, 
I do not think that this entry and the in. 
stances can be entirely disregarded, 

The case stands thus, The burden of proof 
is on the plaintiffs, there is in their favour 
nothing but the fact that they have succeed. 
ed tothe rest of Thaj Khan’s land, while 
there is against them the entry in the 
Fitwaj-t-am supported by four instances. I 
consider thai plaintiffs have failed to dig- 
charge the onus and I must, therefore, uphold 
the decision of the learned Divisional Judge 
on the ground that plaintiffs have failed to 
prove aright to sue for possession in the 
presence of Thaj Khan’s daughters. 


I say nothing as to the alienation being 
for necessity. Anything I might write on 
this point would be merely obiter dictum 
after I have come to the above finding, and 
certainly would ngot be binding on the 
daughters of Thaj Khan, who may very 
possibly sue on their own account now that 
the collaterals have failed to wrest the land 
from the defendant. 


918 
SANTU t. ARJAN DAS. 


The lappeal fails and is dismissed with 


— Appeal dismissed, 
P. S. l 

I note that in Gerdhari Ram v. Farzullauh 
Khan (1), the question of the daughters 
succeeding as heirs was raised, but the 
right of the daughters to succeed to the 
exclusion of the plaintiffs . (collaterals 
in the {sixth degree) was not decided, ib 
being held that the plaintiffs’ suit which 
was merely fora declaration, was maintain- 
able even in the presence of the daughters and 
of nearer collaterals. 


PUNJAB CHIEF COURT. 
MiscgLLANEOUS Civiu Casa No. 312 
or 1911. 

Crvip APPEAL No. 914 or 1909, 
December 20, 191l. 

Present; —Mr. Justice Johnstone. 
SANTU AND OTHERS— DEFENDANTE — 
PETITIONERS 
VETSUS 
Mahant ARJAN DAS—PzAINTIFF— 


RESPONDENT, — 
te decree — Application for setting aside—Perio 

of aero expired — Review—“Other sufficient cause” 
—Bervice notice—Sepoy — Notice received withoat 
objection without the intervention of Commanding Officer 
— Civil Procedure Code (Act V of 1908), O. Y, 7. 28, 
O. XLVI, v..1 (1)— Limitation Act (IX of 1908), Sch. 
" Whore p period preseribed for making an appli- 
cation for setting aside an ew parte decree has expired 
the party aggrieved by the decree is not entitled to 
ask for review of the judgment, 

The Legislature having expressly provided a party 
aggrieved by an ev prie decree a method for obtain- 
ing justice, it is highly improbable that sach 
person had another remedy also by way of review. 

A party can only ask for a review of judgment on 
the ground of “other sufficient cause" if he is able to 
show that the judgment is incorrect. 


Where a notice of appeal was sent to a sepoy 


ithout the intervention of his Com. 
Paine Olas and the sepoy received it without 
demur he cannot subsequently urge in an application 
to setaside the ex parte decree, that he was not duly 
served, the notice not having been sent through his 
Commanding Officer. 


Petition, under Order, XLI, rule 21, of Act 
V of 1908, for re-hearing of the appeal case 
noted above and for reversal of the ex parta 
decree passed therein on 8th June 1911, 

Lala Rama Nand, fcr the Petitioners. 


INDIAN CASES. 


(1912 


Mr. Duni Ohand, for the Respondent. 

ORDER.—On 8th June 1911, I heard and 
decided ex partain the absence of the respond- 
ents Further Appeal No. 914 0f 1909. On 9th 
August 1911 the present application for 
a re-hearing of that case and for setting aside 
the ex parte decree was laid before me, and 
I issued notice. For the opposite party Mr. 
Duni Chand raises the objection that the 
application is barred by time under Article 
169 of Act 1X of 1908, That Article allows 
30 days from the date of the decres in 
appeal, or, where notice of the appeal waa 
not duly served, from the date on which the 
applicant has knowledge of the decree. In 
this case notices were duly served, and, 
therefore, clearly this petition was put in 
more than 30 days after the date of the 
decree in appeal. I say that notices were 
duly served, althongh the petitioner's 
Pleader tries to make out that this was not 
so. Headmits that in the ease of all hig 
clients but one service was duly effected, but 
as to that one he contends that under 
Order V, rule 28, Civil Procedure Code, the 
summons should have been sent through the 
Commanding Officer, petitioner being a sepory 
and that this was not done. I overrule thia 
objection. There is no donbt that the Sepoy 
petitioner did receive his notice and he 
took it without objection, and it is too late 


now for him to raise an objection of this 
kind. 


The point of. limitation being thus clear, 
the petitioner’s Pleader is forced to adopt 
another line. He asks that the petition be 
taken as one for review. But this seems 
to me to be out of the question. In the 
first place, it was filed definitely as a petition 
for a re-hearing of a case and not for a re- 
view, and,'secondiy, according to law, I oan 
see no ground for review aball. Turning to 
Order XLVII, rule 1, sub-rule (1), it is clear 
that if there is any ground for review ab 
all, ib must come under the words "any other 
sufficient reason," for none of the previous 
phrases can possibly be applied to the 
present application, It seems to me that a 
party can ask for a review of judgment on the 
ground of "other sufficient reason” only if he is 
able to show thatthe judgment is incorrect. 
Here the judgment was obviously correct, 
for the appellants appeared before me and 
the respondents who were all duly served 
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did nob, and, therefore, the only course open 
to me was to hear the case ez paríe. Nothing 
urged by the petitioner now could make it 
right to say that that proceeding of mine 
was wrong, aud, therefore, in my opinion, 
there is no case for review at all. I would 
also note that the Legislature has expressly 
provided a means whereby a party aggrieved 
by an eg parte decree can get justico, and it 
seems to me highly improbable that the 
Legislature intended to give such a person 
also another remedy by way of review. If 
this had been the intention of the Legislature 
where would have been the use of Article 
169 aforesaid at all, for a party would be 
able to turn the flank of Article 169 on every 
occasion and it would become a dead letter ? 

For these reasons I dismiss the application 
with costs. 


Application dismissed, 





PUNJAB CHIEF COURT. 
Seconp Cryin APPEAL, No. 1049 or 1909. 
January 2, 1912, 
Present:—Mr. Justice Robertson and 
Mr. Justice Rattigan. 

GHASI RAM-—DEr£gNDANT— APPELLANT 

versus C 
JAI LAL AND O1EER8— PLAINTIFFS— 
RESPONDENTS, 

Principal and agent—Gambling debt of principal 
paid by agent — Right of agent to recover sums actually 
paid —tHundi drawn by principal —Consideration-——Con- 
tract Act (IX of 1872), s. 28 —Pubitc policy. 

An agent is entitled to recover from his principal 
sums actually paid by the agent in settling a gambl- 
ing debt incurred by the principal, whether the 
payment is by way of adjustment of accounts or in 
cash, 

Behari Lal v. Parbu Lal, 79 P. R. 1908; 180 P. W. 
R, 1908 (F. B.), followed. . 

A hundi executed by a principal in favour of his 
agent for such payments is for consideration. 

First appeal from the order of the Dis- 
trict Judge, Rohtak, dated the 10th August 
1909, decreeing plaintiffs! claim. * 

Mr. Arthur Grey, for the Appellant. 

The Hon'ble Mr. Muhammad Shafi, for the 
Respondents. 


JUDGMENT.—This is a vase in which the 
claim is ostensibly based simply upon three 
. hundis amounting in all to Rs. 4,700 drawn 
by the defendant Ghasi Ram in favour of the 
plaintiff Jai Lal and another on,,,...... ees 
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The original hundis, when they fell dae, 
were renewed and it is clear that Rs, 207 
interest has been paid upon them. The cone 
sideration for these ALund?s is frankly stated 
to be the payment by Jai Lal of a gambling 
debt due from Ghasi Ram to Jai Lal's 
brother, Mutsadi Lal. It appears that Mutsadi 
Lal had brought a suit against Ghasi Ram 
on account of some actual trade transaction 
and was threatening further action in respect 
of a sum of upwards of Rs. 25,000 which he 
alleged to be due from Ghasi Ram on account 
of gambling debts (Badn transaction). Mnt. 
sadi Laland Ghasi Ram agreed to submit the 
whole of the question between them to Jai 
Lal, Mutsadi Lal's brother, and another per. 
son named Behari Lal for investigation -and 
settlement. These two persons examined the 
accounts with care and apparently discovered 
that the largest item which Mntsadi Lal was 
claiming from Ghasi Ram amounting to 
about Rs, 21,000 was not really olaimable 
from Ghasi Ram, the defendant, but from 
another Ghasi Ram,a member of a differ. 
ent frm. This item was accordingly struck 
off and Rs. 4,700 was found to be due from 
Ghasi Ram to Mutsadi Lal. Mutsadi Lal 
represented himself as agent for Ghasi Ram 
in these gambling transactions and claimed 
the right to recover on the ground that 
he had settled these transactions with other 
gamblers. If this could be proved to bs 80, 
it would appear to bring the case within the 
purview of the Fall Bənch judgment in 
Behari Lal v. Parbhu Lal (1) which 
abandoned the view previously taken 
by the Judges of this Court in Ragnath 
Sahai v. Man Rai (2) and Kashmar? Mal 
v. Girdhart Lal (8). On settlement being 
made for Rs. 47 apparently in order to 
bring the claim more clearly within the pur- 
view of the Civil Conrts, Jai Lal undertook 
to pay off Ghasi Ram's debt to Mutsaddi Tal 
and Ghasi Ram agreed to give hundis for the 
amount Hs. 4,700, to Jai Lal thus bringing 
in a third party in whose favour a right to 
sue was intended to be created. This Rs. 
4,700 appears to have been due on account of 
balance of losses on a number of transactions 
and corresponds approximately with the sum 
shown in his favour by Mutsaddi Lal in his 
evidence which amounts to Rs, 4,624, : 

1) 79 P. R. 1908; 

T ü mH pi a 130 P. W. R. 1908 (F. B.). 

(3) 74 P. R, 1908; 57 P. W. R. 1907. 
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We may say at once that, in our opinion, 
the letter on page 101 ofthe record from 
Rai Ghasi Ram to Dhanraj-Basheshar Lal 
(Exhibit P. 44), dated Sawan Badi 9th, 
Sambat 1962, and the reply of the same date 
from Dhanraj-Basheshar Lal to Harjas Rai 
Ghasi Ram (Exhibit D. 1) show conclusively 
that Jai Lal was in fact, if not in name, 4 
partner with his brother Mutsadi Lal. The 
letter, Exhibit D. 1, was written by Kidar 
Nath, whom Jai Lal states to be his own 
munim, and signed by Jai Lal for Dhan Raj- 
Basheshar Lal," which is a firm admittedly 
in which Mutsadi Lalis a partner. Conse- 
quently, we hold that it is very difficalé in- 
deed for Jai Lal to prove that the execulion 
of hundisin his favour placed him in any 
better position than Mutsadi Lal himself 
would have been in had the hund$s been 
drawn in his name. 

This transaction i8 admittedly a gambling 
one and apparently under the law in England 
would not there be recoverable through the 
instrumentality of Courts of law. Two 
Judges of the Chief Court have spent a day 
and a half in hearing this case and many days 
were spent in the lower Court over it thus 
involving the tax-payers in & large amount 
of expense for the purpose of settling a 
gambling debt. As the law stands, however, 
as laid down in Behari Lal v. Parbhu Lal 
(1), and other judgments of this Court, if 
Mutsadi Lal had actually paid this debt as 
agent for his principal, Ghasi Ram, either by 
way of adjustment of accounts or in cash, he 
would be entitled to recover the amounts from 
Qhasi Ram. In our opinion the position 
stands thus, At the time when the hwundis 
were executed, Mutsadi Lal was threatening 
to sue Ghasi Ram for a very much larger 
sum. Under rulings, more particularly 
in Behart Lal v. Parbhu Lal (1), a large 
portion, if not all, could probably have 
been recovered. Both parties apparently 
at that time desired to act honestly. 
Ghasi Ram was not prepared to repu- 
diate a gambling transaction into which 
he had entered Rs. 4,700 was found 
to be due from him on a consideration which 
might have formed the subject of a successful 
action. He was of fulk age and intelligence 
and a man of business. With his eyes 
open he chose to discharge this debt by the 
execution of hundis in favour of Jai Lal. On 
a subsequent occasion he renewed . these 
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hundis and though there 18 no satisfactory 
proof of this, is even said to have paid inter- 
est, Woe consider that, under these circam- 
slancas, it cannot be said that there was no 
consideration for the Aundis. Thera is no 
proof that Ghasi Ram was in any way 
deceived as to the actual facts. The money 
may have been recovered at law although the 
origin of ib was a gambling transaction and 
consequently we eaunob say that Ghasi Ram 
coan claim to repudiate hia liability now. As 
an instance of the extent to which gambling 
transactions go, we note that one item origin- 
ally claimed was upwards of Rs, 20,000 
alleged to have bean lost in one single brans- 
action. We find that as the law stands 
Ghasi Ram is liable to pay Rs. 4,700 for 
which he executed the hundis. 

As regards interest, we note that an issue 
was drawn. (hasi Ram denied liability for 
any. The onus: of proving that interest was 
dae was thrown upon the plaintiffs and they 
produced practically no evidénee upon the 
point. Consequently, we do not see how it is 
possible for us to hold that interest was pay- 
able. itis possible that the onus was wrong- 
ly placed and it is probable that, under the 
custom of trade; interest would be payable. 
Bat in faes of the issue and the way 
in which onus was laid and no objection taken 
to this order and no evidence offered, wa can 
only fiod that no interest was payable. To 
that extent only we accept the appeal, and 
decree Rs. 4,700 in favour of the plaintiffs as 
against Ghasi Ram. 

Seeing the nature of the — M which 
lay at the basis of these hundis, we do not 
see any obligation to allow the plaintiffs 
their costs. We accordingly decree that each 
party should bear its own costs throughout, 

Appeal accepted. 





ALLAHABAD HIGH COURT. 
Figsr Ütvin APPEAL No. 236 or 1910. 
December 18, 1911. 
Present:—Mr. Richards, K. O., Ohief Justica, 
and Mr. Justice Banerji. 
CH:TTAR KÜAR —PLAINTIBS —ÁPPELDANT 
versus 
GOURA KUAR —DeF2SDANT— RESPONDENT., 


Hindu Law —Co-widows —Partition. 
A Hinda co-widowlis entitled to have her hus)2ad’s 


property partitioned. 
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Gajapathi Nilamani v. Gajapathi Radhamami, 1 M. 
290; 1 O. L. R. 97; 4 I. A, 212, Kuthaperwmmal v. Ven- 
kabai 2 M, 194, Bhugwandeen Doobey v. Myna Baee, 11 
M. I. A. 487, 9 W. R. (P. C.) 23, referred to, 


First appeal from the decision of the Sub- 
ordinate Judge of Bareilly, dated the Ist 
July 1910. 

Mr. Ohoudhrd (with him Dr. S. O. Banerji), 
for the Appellant. 

The Hon'ble Dr. Sunder Lal (with him 
Mr. Lalit Mohan Banerji), for the Respond- 
ent, - - 


JUDGMENT.- The appellant who is one 
of the two widows of one Madan Mohan Lal, 
brought the suit, out of which this appeal 
has arisen, against the other widow of the 
aforesaid deceased for a declaration that the 

‘defendant being childless was only entitled 
to maintenance and had no right to have the 
zemindari villages belonging to her deceased 
husband partitioned between the two widows. 
lt appears that Madan Mohan Lal died some 
time in the year 1909, leaving two widows 
who are the parties to this suit. The plain- 
tiff has a daughter but the defendant has no 
issue. The names of both the widows were 
entered in the Revenue Records. The defen- 
dant applied to the Revenue Court for parti- 
tion of a half share. The plaintiff objected 
“and was referred to the Civil Court. There- 
upon she instituted the present snit. She 
put forward her claim on two grounds; first, 
that under a custom prevailing among 
Kurmis, to which caste the parties belong, a 
childless widow only receives maintenance 
and has no right to the estate of her husband; 
and, secondly, that under the general Hindu 
Law a widow cannot claim partition, 

The Court below has dismissed the plaintiff's 
claim, being of opinion that the custom alleg- 
ed had not been proved and that as both the 
widows inherited the property of their hug- 
band they were entitled to joint enjoyment 
of the property andto divide it between 

, themselves for the purpose of such enjoyment. 

The plaintiff bas preferred this appeal, 
apnd her first contention is thatthe custom 
alleged by heris proved. We are of opinion 
that this contention has no force. A number of 
witnesses were examined who spoke generally 
as to the existence of the alleged custom, but, 
with the exception of one witness, none of the 
others was able to refer to any instance in 

‘which a ebildless widow was excluded 
by another having a female child. The 
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only instanca which was referred to was 
that of Hari, but one instance does not 
establish a custom. The wajib-ul-arata of 
some of the villages were referred to, some of 
these wajib-ul-araiz are declarations made by 
& Single owner, and even according to these 
wajib-ul aratzitis mavifestthat wherea widow 
has a male child that male child excludes the 
widows and the childless widow has only a 
right to receive maintenanoe from the son. 
In the original wajtb.ul-araíz the vernacular 
word used is “aulad” (issue) but judging 
by the context it is manifest that this word 
was meant to apply to male issue only. 

The nexé contention on behalf of the appel- 
lant is that under the Hindu law a widow is 
not entitled to claim partition; We were 
referred to the following cases, namely, 
Gajapathi Nilamani v. Gajapatht Radha- 
mani (1); Kathaperumal v. Venkabai (2) 
and Bhugwundeen Doobey v. Myna Bases (3). 
In the case first mentioned, their Lordships, no 
doubt, observe that ‘widows taking a joint 
interest in the inkeritance of their husbands 
have no right to enforca an absolute partition 
of the joint estate between them”. Hat their 
Lordships further held that where the 
widows could not go on peaceably in the joint 
enjoyment of the property, they could by 
mutual agreement or otherwise separately 
hold the property although they had no right 
to partition in the proper sense of tbe term 
and that the share of one would go by right 
of survivorship to the other notwithstanding 
the separation. In the case before us, the 
two widows, although entitled to enjoy the 
property, appear to be unable to do 80 peace- 
fully unless they divided it; in fact, the plain- 
tiff in thia suit has tried to exclude the defen- 
dant altogether from the whole of the pro. 
perty left by her husband admitting her only 
to a bare right to maintenance. That being 
so, we are unable to hold that the defendant 
has no right to apply for apartition such as 
would enable her to enjoy her share of the 
property of her husband for her life. Such 
a partition would in no way affect the plain. 
tiff’s right of survivorship in the event of her 
surviving the defendant. 

The appeal, therefore, fails and is dismissed 
with costs including fees on the higher seale, 


Appeal dismissed, 
(1) 1 M. 290; 1 0. L, R. 975; 41. A, 812, ° 
(2) 2 M. 194. 
(3) ILM.  A.487;9 W. R. (P. C.) 23. 
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[s. c. 11 M, L. T. 11; (1912) 1 M. W. N. 7.) 
MADRAS HIGH COURT. 
SECOND IVIL Appear No, 1044 or 1910. 
November 29, 1911. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer. 
MUTYALA PAPAYYA-—PLAINTIFF— 
APPELLANT 
versus 
KOSURI MURAMALLU —DEFENDANT— 
RESPONDENT. 

Madras Hereditary Village Offices Act (III of 1895), ss. 3, 
21— Claim to the emoluments of the office of village car- 
penter— Proprietary estate—Jurisdiction of Civil Courts, 

Civil Courts have no jurisdiction to entertain claims 
to emoluments of the office of village carpenter in a 


proprietary estate. Such offices are governed by sec- 
tion 8 clause (4) of Act IIT of 1895. 


, Chinmaya Asari v, Mooniappa Mudali, 7 M, L. T. 
264; 5 Ind, Cas. 41, dissented from, 

Second appeal against the decree of the 
Subordinate Judge’s Court of Cocanada in 
A. S. No. 143 of 1909, presented against the 
decree ofthe Court of District Munsif of 
Cocanada, in O. S. No. 215 of 1909. 

FACTS.—Suit to recover lands which form- 
ed the emoluments of the office of a village car- 
penter in a proprietary estate. The defend. 
ants contended that the suit is not maintain. 
able in a Civil Court by reason of section 21 
of Act 111 of 1895. The Courts below, up- 
holding the defendant's contention, dismissed 
the suit. The plaintiff appealed. 

Mr. V. Ramadoss for Mr. P. Narayana Murti 
for Appellant:— Section 8, clause (4), must be 
construed with reference to section 3 clause 
(3). The offices mentioned in clause (4) 
are totally excluded from the operation of 
the Act, if in proprietary estates. I rely on 
Ohinnayya Asari v. Moonzappa Mudali (1). 

Mr. V. Ramesam, for Respondent:—If clauso 
(4) applies to non-proprietary villages, the 
Legislature could have easily said so. The 
report of the Select Committee shows that 
these offices are not excluded from the Act. 
The object of excluding them from clause 
(3) but including in clause (4) is to apply 
different rules of succession—See sections 
10, ll. and 12 of the Act. The Board of 
Revenue understands the Act asI c 

(Vide 8. O.) ue 

In 1904 a Bench of this Court decided this 
point against my contention, The Govern- 
ment then referred, the matter for the 
. opinion of the Advocate. General who point- 


ed out that the decision is: "n" 
(D 7 M. L. T. 264; 6 Ind, Cas, 41, (Civil Mis 
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cellaneous Appeal No. 226 of 1904) was 
wrong. The Government thereupon 
thought if is unnecessary to amend the 
Act and sent a Circular to the Collectors in 
the Presidency instructing the Revenue 
Courts to continue to take cognisance of such 
guit. 

Chinnayya Asari v. Mooniappa Mudalz (1) 
was wrongly decided. The point was not 
overlooked in Raja of Vistanagram v. Danti. 
vada Ohelltah (2). 

JUDGMENT.— The question argued in 
this second appeal is whether Revenue 
Courts have jurisdiction to try a claim to the 
office and emoluments of a village carpenter 
in & proprietary estate. Both the lower 
Courts hold that they have and we are of 
opinion that they are right, 

Mr. Ramadoss for the appellant contends 
that section 3 of the Madras Hereditary 
Village Offices Act, III of 1895, excludes from 
the operation of the Act the offices of a village 
carpenter and the other offices mentioned in 
sub-clauses (4). The section divides into 
four classes the village offices to which the Act 
is applicable. The third class is mentioned 
in sub-clause (3) in these terms ‘Other here- 
ditary village offices in proprietary estates 
except (1) the offices forming class (4) 
below.’ Then the fourth class runs thus— 
“The hereditary offices of village artizans and 
village servants such as the following.’ The 
first office enumerated is the village 
carpenter. The argument for the appellant 
is that inasmuch as clause 3 mentions as 
offices to which the Act applies ‘other here-. 
ditary village offices in proprietary estate 
except the hereditary offices of certain 
village artizans and village servants it cannot 
be applied to those that are thus excepted.’ 
But what is excepted is included in the next 
sub-clause. The object of excepting the 
offices mentioned in sub-clause (4) from sub- 
clause (3) was to form them into a separate 
class as, according to the scheme of the Aot, 
it was intended to deal with questions relat- 
ing to succession and other matters relat- 
ing to the offices included in sub-clause (3) 
and sub-clause (4) separately. The object 
of the exception was to carve out & smaller 
class for the purpose of making special pro- 
vision for offices in that class with respect 
to succession and other matters. Ib is true 


that clause (8) speaks of other hereditary 
(2) 28 M. 84, | 


$ 
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village offices: in proprietary estates except 
those included in clause (4) and that clause 
(4) does not expressly speak of the 
hereditary offices of village artizans 
and village servants in proprietary es- 
tates. At the same time, 16 is not confined 
in express terms to hereditary offices of 
village artizaus and village servants in non- 
proprietary estates. It will be observed that 
succession to offices mentioned in clauses 
(1), (3) and (4) is dealt with separately 
in that Act. Section 10 deals with the 
offices forming class 1, section 11 with offices 
forming class 3 and section 12 with those 
forming class 4. The subject of the control 
and punishment of village officers is also 
dealt with separately in sections 7 to 9. 
None of such provisions, it may be noted, has 
reference to clause (4) in section 3. Ib is 
quite clear to our minds that the object of 
the draftsman was merely to group the 
offices under convenient heads for the 
purpose of dealing with them in different 
sections with reference to the questions of suc: 
cession, punishment, etc., of village officers, 
artizans and servants. The result of upholding 
the appellant’s contention would be that the 
emoluments attached to the offices mentioned 
in clause (4) of sub-section 3 would not be 
declared inalienable under section 5 of the 
Act. There can be no doubt that the 
emoluments of all publie offices of the kind 
were declared inalienable by Regulation VI 
of 1881. That provision was repealed by 
Act IIT of 1295, and section 5, we have no 


doubt, was intended to re-enact the rule of- 


inalienability embodied in that Act. We can 
conceive of no reason for supposing that the 
Legislature could have intended not to declare 
the inalienability of emoluments attached to 
the offices mentioned in clause (4) in section 
3. Our attention has been drawn toa judg- 
ment of Munro and Abdur Rahim, JJ., in 
Ohinnayya Asari v. Mocniappa Mudali (1). 
That judgment is, no doubt, in the appellant's 
favour. Butitis an extremely short one. 
The learned Judges say: ‘We have no doubt 
that the District Judge has properly cone 
sidered section 8 of Act III of 1895. No 
reasons are given by the learned Judges 
themselves for the conclusion they arrived 
at. In Rasah of Vizianagaram v. Dantivada 
Ohelliuh (2), the learned Judges who decid- 
éd that case proceeded on the assumption 
that a carpenter's inam was covered by sec- 
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tion 5 of Act III of 1895, Reference is made 
to it in the latter case of Ohinnaya Asari v. 
Moontappa Mudalé (1) and it is said that 
the fact that the office was that of a village 
carpenter in & proprietary estate seems to 
have escaped notice. It is hardly likely 
that such was the case though no doubt 
it was not argued that the emoluments of 
such an office were inalienable. For the 
reasons given above, we are unable, with all 
deference, to agree with the judgment in 
Ohinnayya Asari v. Moontapp: Mudali (1). 
We dismiss the second appeal with costa. 
Appeal dismissed. 





(s, c. 76 P. R. 1911.) 
PUNJAB CHIEF COURT. 
Civit. Arrear No. 218 or 1911. 
April 19, 1911. 
Present: —Sir Arthur Reid, Kr., Chief Judge. 
ZILA-UD.DIN —PraAINTIFE — ÁPPELUGANT 
versus 


GOBIND RAM —DzrENDANT—HESPONDENT. 

Landlord and tenant —Ejectment —Notice —Denial of 
landlord's title before suit. 

No notice for the determination of a tenancy, evan 
if a notice is required by the terms of the lease, is 
necessary for maintaining a suit for the ejectment of v 
tenant, where the tenant has, befora institution of the 
suit, denied the landlord’s title and the validity of the 
lease. 

Haidri Begum v. Nuthu, 17 A. 45, followed, 


Second appeal from the order of ths Divi- 
sional Judge, Ambala Division, datel ths 


28th October 1910. 


Dr. Muhammad Iqbal, for the Appellant. 
Mr. Ganpat Ras, for the Respondent. 


JODGMENT.—The lower Appellate 
Court found in favour of the plaintiff- 
appellant's title but dismissed the suit and 
appeal on the ground that the notice specifi- 
ed in the leases found to have been exe- 
cuted, had not been given by the appellant. 
The latter alleged in his plaint dated 
December 2nd, 1909, that his title had 
been denied by the defendant-respondent on 
the Ist August 1908. This allegation was 
not traversed in the written statement, 
which denied the appellant's title and alleged 
that the leases had been exeented on false 
pretences. s 


Under these circumstances, farther egyi. 
dence of the denial of title was, in my 
opinion, unnecessary and the ruling in 
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Haidri Begum v. Nathu (1), that under the 
circumstances notice was unnecessary, is 
directly in point, 

I decree the appeal, set aside the decree 
of the lower Appellate Court and remand 
the appeal under Order XLI, rule 23, of the 
Code of Civil Procedure,{ for decision of 
any other points involved in the second’ issue 
framed by the Court of firat instance. 

Court-fee on the memorandum of appeal 
here will be refunded and other costs will be 
costs in the cause. 


(Ond Appeal accepted. 


iesu onm ERE SUM 


[s.c. 11 M. L. T. 15; (1912) 13 M. W. N.1.] 
MADRAS HIGH. COURT. 
APPEAL AGAINST ORDER Nos. 120, 191 ANE 
122 or 1910. 

November 15, 1911. 
Present: —M rr. Justice Abdur Rahim aud 
Mr. Justice Spencer. 
KUPPUSAMI IYENGAR AND ANOTRER— 
PLAINTIFFS— APPELLANTS 

versus _' 


SUBBARAYA ROWTHA MINDA 


NAINAR AND ANOTHER— Respondents. 

Execution- Mortgage-decree-~Purchase of judgment- 
debtor's mortgage-decree — Application to execute latter 
decree— Civil Procedure Code (Act V of 1908}, O. XXI, 
r. 16— Sale certificate, construction of. 

O. obtained a mortgage-deoree againsb N. and in 
execution thereof became purchaser of certain other 
mortgage-decrees obtained by N.: Held, that the 
whole interest of N. in the decrees obtained by him 
had passed to C. by operation of law and that, therefore, 
C. was entitled to apply as transferee under Order 
XXI, rule 16, Civil Procedure Code, for the execution 
of those decrees. 

Ramasamy Pillay v. Muthoo Chetty, (1910) M. W. N. 
4,7 M. L. T. 125; 6 Ind. Cas. 834; Rowthu Minda 
Nainar v. Kuppusami Aiyangar, 5 M. L. T. 278; 1 Ind. 
Cas. 535, referred to. 


Per Spencer, J.—Where in a sale certificate relating 
to several plots of land, instead of the boundaries of 
each plot being stated, a general desoription of the 
whole area sold is entered, the patmash and survey 
numbers of the plots must be taken as a far more de- 
finite specification of what was sold than the bounda- 
ries. 

Appeals against the order ofthe Subordinate 
Judge’s Court of Mayavaram at Kumbaconam, 
dated the 12th April 1910, B. P. Nos. 182 
of 1909, 23 of 1910 and 24 of 1910 respective- 
ly connected with O. S. Nos. 43 of 1893, 33 
of 1893 and 35 of 1895 respectively on the 
file of the Subordinate Judge of Kumbaconam. - 


In A. A. O. No 120 of 1910. 

Mr. 0. V. Ananitakrishna Atyar, for the Ap- 
pellant, 

Mr. K. Ramachandra Atyar, for the Re- - 
spondents. 

In A. A. O. Nos. 121 & 122 of 1910. 

Mr. O. V. Anantakrishna, diyar, for the 

Appellant. 
JUDGMENT. 
. APPEAL AGAINST Orper No, 120 or 1910. 

ABDUR RAHIM, J,—I think the order of the 
Subordinate Judge is wrong in so far as it 
disallows the petition of the appellants who 
are decree-holders in Original Suit No. 62 of 
1901 to proceed against the properties not 
mentioned in the sale-certificate dated the 16th 
December 1904 but included in the decree 
obtained by the  Nadars, the judgment- 
debtors of the appellant, against the respond- 
ents. I have assumed that the properties 
now sought to be proceeded against are not 
covered by the sale-certificate in question 
because there 18 no evidence on record to 
show that they are, but the decrees obtained 
by the appellants against the Nadars entitle 
them to recover the judgment-debt from their 
persous and other properties. The proper- 
ties in dispute are undisputedly included in the 
mortgage-decrees of the Nadars and so all 
their rights in those properties are liable to 
be sold if the decree obtained by the appel- 
lants is not satisfied by the sale of the Nadar’s 
interest in the properties hypothecated to 
them and ordered to be sold under the 
appellant’s decree. Order XXI, rule 53 
of the Code of Civil Procedure which governs 
this case lays down that the holder ofa 
decree sought to be executed by the attach- 
ment of another decree for sale in enforce- 
ment of a mortgage or charge shall be deem- 
ed to be the representative of the holder of the 
attached decree and, therefore, to be entitled to 
execute such attached decree in any manner 
lawfal for the holder thereof. It was the 
same Subordinate Court of Kumbaconam that 
passed the decree obtained by the Nadars 
against the respondents and the decree 
obtained by the appellants against the 
Nadars. Then, all that would be necessary 
for the attachment of the Nadars’ decrees, so 
far as the properties in question are concerned, 
is to pass an order to that effect and then the 
appellant can proceed to execute the mort- 
gage decrees of the Nadars, The appeal is, 
therefore, allowed with costs here and in the 
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Court below and the Subordinate Court will 
be asked to dispose of the appellant’s ap- 
plication for execution according to law. 

APPEAL AGAINST ORDER Nos, 121 anp 122 

or 1910. 

These appeals follow Appeal No. 120o0f 1910, 

APPEAL AGAINST ORpER Nos. 120, 121 AND 

122 or 1910. 

SPENGER, J.—The decree- holders in Original 
Suits Nos. 33 and 43 of 1893 and 35 of 1895 
who may for shortness be termed the ‘Nadars’ 
mortgaged their interest to the appellants, 
who may be called the 'Ohetties.' 

The Chetties brought a suit, Original Suit 
No. 62 of 1901, for sale upon their mortgage 
and obtained a decree. In execution of this 
decree there wasa Court auction at which 
the Chetties became the purchasers of the 
hypothecation rights of the Nadars in certain 
immoveable properties deseribad in the sale- 
certificate in these proceedings. 

The Chetties now seek to have sold by the 
Court certain other lands not specified in tha 
sale-certificate but covered by the Nadars’ 
decrees. The judgment-debtors in tho 
Nadars’ decrees whoare respondents in these 
appeals object that the Chetties are not entitl- 
ed to exercise against lands not included in 
their sale-certificate powers which they hava 
by virtue only of their purchase. | 

Ont of the contentions of the parties two 
questions arise, viz., (1) whether the Chetties 
by their right as mortgagees are entitled, so 
long as their decree remains unsatisfied, to 
step into the shoes of the Nadars and execute 
their decrees against the respondents =p to 
the limit of the Nadars’ interest in the 
mortgaged properties, and (2) whether the 
sale-certificate covers the lands now sought to 
be proceeded against although by some mis- 
take they may have not been specifically 
mentioned. 

On the second point the appellants rely on 
the well-known rule thatif in a document, 
boundaries and extent are at variance, boun» 
daries should prevail. In the second column 
of the sale-certificate boundaries have been 
given, and these are said to include the whole 
extent mortgaged under the original decrees. 
But I find no proof that the lands now sought 
to be sold lie within these boundaries. 
Boundaries have been given as the form 
requires it, but instead of the boundaries of 
each plot being stated a general description 
of the wholearea sold is entered. In this case 


the parmash and survey numbers of the plots 
must be taken as a far more definite specifica- 
tion of what was sold than the boundaries. 
As regards the firat point, it was held by 
the Chief Justice in proceedings between these 
same parties in Subbaraya Rowthu Minda 
Naénar v. Kuppusamy Iyengar (1) that the 
mortgage interest under the decree ob- 
tained by the Nadars includes the right to 
sell the property. iu default of payment 
and that no order for sale of the decrees 
obtained by the Nadras was necessary inorder 
to enable the Chetties to execute the decrees 
which they (the Nadars) had obtained. 
This view is supported by the ruling in Tar- 
vadi Bholanath v. Baikashi (2) wherein it was 
held that the sale of a mortgage-debt in 
execution by public auction carries with it 
the right to proceed against the mortgaged 
property. No attachment and sale uuder 


- section 274 of the old Civil Procedure Code 


was considered necessary in such a case, In 
this case ib appears that the hypothecated 
mortgage decrees obtained by the Nadars 
were sold by the Kumbaconam Sab-Oourt at 
the instance of the Chetties and bought in 
with that Court’s permiasion, and afterwards 
there was an amicable settlement in this 
Court at which the sale to the Chetties was 
contirmed. 

Order XXI, rule 55, clauses (1), (3) and 
(6) of the new Code of Civil Procedure which 
govern the present proceedings make the 
matter much clearer than section 273 of the 
old Code. Clause 1 expressly makes the rule 
applicable to decrees for sale in enforcement 
of a mortgage; clause (3) declares that the 


‘holder of the second decree shall be deemed 


to be the representative of the holder of the 
attached decree aud to ba entitled to execute 
the attached decree in any manner lawful for 
the holder thereof, and clause (6) deals with 
the procedure to be followed as to giving of 
notice, 

In ftamasumy Pillui v. Muthoo Chetty (3) a 
mortgagee was held to be a transferee for the 
purposes of section 134 of the Transfer of 
Property Act and to have aright as such to sue 
in hisown name. The appellants in the 
present case arein a stronger position as they 
are mortgage decree-holders and have by tha 


(1) 5 M. L. T. 278; 1 Ind. Cas, 686. , 

(2) 26 B. 305. . 

(3) (1910) M. W. N. 4; 7 M. L. T. 125; 5 Iad. fas, 
884. 
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compromise effected in this Court become 
purchasers of the decrees obtained against 
the respondents. The whole interest of the 
Nadars inthe decree obtained by them has 
passed to the Chetties by operation of law and, 
therefore, the appellants were entitled to apply 
as transferees under Order XXI, rule 16 for 
execution of those decrees to the Court which 
passed them. These appeals must, for these 
reasons, be allowed with costs in this Court 
and the Court below and the execution peti- 
tion must be sent back to the Subordinate 
Judge for disposal according to law. 


Appeal allowed. 





PUNJAB CHIEF COURT. 
Seconp Orvin APPEAL No. 508 or 1912. 
- January 3, 1912. 
Present: —Mr. Justice Chevis. 
s NATHU RAM— APPELLANT 
VETEUS 
Musammat KARMON-—HRESPONDENT. 

Appeal —Minor's property in possession of third per- 
80n— Remedy of guardian-—Sutt —Practice— Guardians 
and Wards Act (VIII of 1890), ss. 47, 48. 

There is no provision in the Guardians and Wards 
Act authorizing a Court to compel a person in 
possession of a minor's property to hand over the pro- 
perty to the person appointed guardian of the minor's 
property. 

No appeal lies against an order of the District 
Judge declining to compel a person in possession of 


a minor’s property to hand itover to the guardian ` 


and referring the guardian to a separate suit. 

Miscellaneous appeal from the order of 
the District Judge, Amritsar, dated the 26th 
January 1911, directing appellant to bring 
& suit formally. 

Mr, Vishnu Singh, for the Appellant. 

Rai Bahadur Bakhshi ohan Lal for Mr, 
Roshan Lal, for the Respondent. 

JUDGMENT.—The appellant has been 
appointed guardian of the property while the 
respondent has been appointed guardian of 
the person of fhe minor. The minor was 
born on 24th September 1893, and so is now 
over 18 years of age. 

The respondent is in possession of the 
property and refuses to hand it over to the 
appellant. The appellant having asked the 
District Judge to compel respondent to hand 
over the property, the District Judge has 
referred appellant to a civil suit to get pòsses- 
sion, Appellant appeals. 
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For respondent it is pointed out that the. 
District Judge’s order is not one of the orders 
mentioned ir section 47 of the Guardians and 
Wards Act, and so no appeal lies. This 
seems correct, Mr. Vishnu Singh suggests 
that I should treat the matter as an appli- 
cation for revision under section 70 (1) (a) 
of the Punjab Courts Act. Looking to 
section 48 of the Guardians and Wards Act, I 
am not at all sure that I have any powers on 
the revision side in such matters, But in 
any case what could I do? Mr. Vishnu Singh. 
is unable to point toany section of the 
Act authorising the Court to compel a person 
in possession of the property to hand over 
the property to the person appointed guardian 
of the property, so I am unable to see that 
the District Judge has committed any ir- 
regularity. 

When I admitted this case, I thought 


' ib might be possible to bring respondent to 


her senses by warning her that she might be 
regarded as no longer fit to be guardian of 
the person, but I was not then aware that 
the minor was a lad of 18 years of age, a lad 
who looks quite fit to be guardian of his 
own person. 

The appeal fails and is dismissed, but in 
view of the defiant conduct of the respondent 
in not handing over the property, I pass no 
order as to costs. 

Appeal dismissed. ' 





OALCUTTA HIGH COURT. 
MiscELLANEOUS Civin APPEAL No, 264 
or 1911. 

December 13, 1911. 
Present:—Mr. Justice Coxe and Mr. Justice 
N. Chatterjea. 

SHAM LAL OHATTERJEE —JUDGMENT- 
DEBTOR—APPELUANT 
versus 

HAZARI MAL BABU —DEGCREE-HOLDER— 

RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
gub-rr, (1), (8)—Fraudulent arrangement between dec- 
rec-holder and judgment-debtor~~Adjustinent of decree 
in part—Arrangement not certified, effect of —Decree- 
holder's fraud —Hstoppel against precise term of enact- 
n arrangement between the decree-holder and 
the judgment-debtor of & compromise instalment 
decree to the effect that the latter should make defaults 
in the payment of instalments, in collusion with 


the decree-holder in order to give the latter an op- 
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portunity of executing his decree so that certain 
property instead of being sold out of Court according 
to the stipulation in the compromise, should be sold in 
execution, is an adjustment of the decree in part to 
the satisfaction of the decree-holder, within the 
meaning of Order XXI, rule 2 of the Code of Civil 
Procedure. Such an arrangement ought to have been 
certified to the Court, and if not certified it would not 
be recognized by the execution Court. 

Order XXI, rule 2, sub-section (3) applies even 
where the decree-holder is guilty of fraud. 


There can be no estoppel against the precise terms - 


of a provision of the Code. 


Appeal from the order of the Sub-Judge of 
Burdwan, dated May 27th, 1911. 

Babus Ram Chandra Majumdar and Karuna- 
moy Bose, for the Appellant. 

Babu Shashi Shekhar Bose, for the Res- 
pondent, ; 


JUDGMENT. 


Coxs, J.—The opposite party in this case 
is a decree-holder, who obtained an instal- 
ment-decree against the petitioners. In- 
stalments were to be paid twice a year, 
from 1314 to 1825; and there was also a 
stipulation that if a certain estate, called 
Lot Chandrabati, was sold out of Court at an 
adequate price, the sale-proceeds should be 
paid to the decree-holder and credited against 
the decretal amount, 

It is not disputed that thetwo instalments 
due in 1316 were not paid in full. It has 


been faintly argued that this didnot constitute | 


default, because the terms of the agreement 
were that fhe decree-holder should not be 
entitled to execntion, unless these two in- 
stalments remained wholly unpaid. But, on 
referring to the terms of the contract, it seems 
to us perfectly clear that the meaning 
of the parties was that if these two 
instalments were not paid in full, that is to 
say, if any portion of these two instalments 
remained unpaid, the decree-holder should 
be entitled to execute his decree. When this 
default had been made the decree-holder took 
out execution against all the property covered 
by the decree and for the whole balance due 
to him. The judgment-debtor, petitioner, 
made no objection; but he asked that Lot 
Ohandrabati only might be sold. This re- 
quest was agreed to by the decree-holder. 
Lot Chandrabati was sold; and the sale- 
proceeds, amonnting to Rs. 10,000, were 
credited against the decretal amount. The 
decree-holder then took out execution against 
the remaining property. 
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The judgment-debtor has now objected to 
this execution; and he says that he made 
these two defaults in 1816 in collusion with 
the decree-holder; that it was. arranged bet- 
ween the parties that he should make these 
two defaults, in order to give the decree- 
holder an opportunity of executing his decree, 
so that Lot Chandrabati, instead of being 
sold out of Court, according to the stipulation 
in the compromise, should be sold in execu. 
tion. 

The learned Subordinate Judge held that 
the judgment-debtor was not entitled to pat 
forward this argument at all, and he rejected 
the objection and allowed execution to pro- 
ceed. 

The judgment-debtor appeals to this Court 
and for the purposes of this appeal we must 
take it that his story is untrae, although, of 
course, at present there is no evidence what- 
ever in support of it. We must assume that 
he and the decree-holder made this arrange- 
ment that he shonld make these two defaults; 
but that the decree-holder should not thereby 
be entitled as he otherwise would have been 
entitled by the decree, to realise the whole 
balance of the money, but should only be 
entitled to sell Lot Chandrabati and should 
then be debarred from proceeding with the 
execution of his deeree until further default 
had been made. The sum of Rs. 10,000, 
realised by the sale of Lot Chandrabati, 
would have covered the instalments for about 
5 years from 1316; so that by this alleged 
agreement the decree-holder was debarred 
from proceeding with his decree until 1321. 

It appears to me that an arrangement of 
this kind is certainly an adjustment of the 
decree in part to the satisfaction of the dec- 
ree-holder within the meaning of Order XXI, 
rule 2, of the Code of Civil Procedure. It 
may be open to doubt whether a mere agree- 
ment to grant time would be an adjustment 
within the meaning of that section; although, 
speaking for myself, | should be inclined to 
think that 16 would be such an adjustment. 

But, be that as it may, 15 is quite clear that 
the agreement pleaded by the judgment. 
debtor amounts to a good deal more than an 
agreement to grant time; and, therefore, it 
was incumbent on the parties to certify it to 
the Court, and they had no right actively to 
conceal it from the Court's knowlege. As 
it was not certified it would not be recognised 
by the execution Court, 
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It has been argued, firstly, that this adjust- 
ment is saved from the operation of sub-sea- 
tion 3 of the section I have quoted, by reason 
of the fast that the conduct of the decree- 
holder was fraudulent, and, secondly, that the 
decree holder is estopped from denying the 
adjustment. It seems to me, however, that 
to hold that sub-section 3 has no application 
where the decree-holder has been guilty of 
fraud, would take all real meaning out of the 
sub-section, as there mast be few cases in 
which, when the payment is not certified to 
the Court, the concealment is not fraudulent. 
As to estoppel, there can be no question of 
estoppel against the precise terms of a pro- 
vision of the Code. 

It appears to me, therefore, that the de- 
cision of the learned Subordinate Jndge is 
right and should be upheld. The appeal is 
accordingly dismissed with costs, which we 
assess at two gold mohurs. 

N, Cuattarsies, J.—I agree. 

Appeal dismissed. 





(s. c. 16 C. W. N. 94.) 
CALOUTTA HIGH COURT. 
Civi! Rowe No. 5035 or 1911. 
November 28, 1911, 
C=" f Present:—Mr. Justice Caspersz and , 
; Mr. Justice D. Chatterjee, 
Rant BRINDARANI CHOUDHRANI— 
CLAIMANT—PETITIONER 
. Versus 


ANNODA MOHAN RAY CHOUDRY— 


Drorex-BOLDER—OpposiTe Party. 

Bengal Tenancy Act (VIII of 1885), s. 170, cl. (3)— 
Purchaser of holding before vent-decree — Right to deposit 
to prevent sale. A 

Where a tenure is transferred before a rent decree 
is made against the transferror tenant, the transferee 
is not entitled to make a deposit under section 170 
clause (8) of the Bengal Tenancy Act. > 

But where on previous occasions, similar deposits 
made by the transferee were withdrawn by the land- 
lord decree-holder, the transferee should be permitted 
to make the deposit. 

Jotindra Mohan Tagore v. Durga Dabe, 10. C. W.N. 
438; Radhika Nath Sarkar v. Rakhal Raj Gayen, 18 
O. W. N. 1175; 10 O. L. J. 473; 8 Ind. Cas. 835 and 
Jugal Mohini Dasi v. Srinath Chatterjee,7 Ind. Cas. 
477; 12 C. L. J, 608, referred to. | 


Rule against the order of the Munsif of 
Nilphamari dated July. 7th, 1911. 

TFAC'ES.—The petitioner Rani Brindarani 
purchased a permanent tenure of the judg- 
ment-debtors in 306 B. S. long before the 
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- 


period in respect of which the arrears of rent 
have now been decreed. On two previous 
occasions, in 1909 and 1910, the Rani was 
allowed to make deposits of moneys then due 


' on account of rent decree and now, when she 


made s: similar deposit, the learned 
Munsif upon the objection of the decree- - 
holder held that she was nob entitled to make 
the deposit, that the deposit actually made 
by her was not good and valid, and that the 
tenure should be sold. 

The petitioner moved the High Oourt 
against that order and obtained this Rule. 

Babu Bezdya Nath Dutt and Hem Ohandra 
Mittera, for the Petitioner. 

Babu Dwarka Nath Ohucterbutty, 
Opposite Party. 

JUDGMENT.—The question for determi- 
nation in this Rule is whether the petitioner 
is entitled to make a deposit under the 
provisions of section 170 (3) of the Bengal 
Tenancy Act. The petitioner, Rani Brinda- 
yani Ohoudhrani, purchased a permanent 
tenure of the judgment-debtors in the year 
1306, that is, long before the period in 
respect of which the arrears of rent have 
now been decreed. In that view, and having 
regard to the authority of the case of Jo- 
tindra Mohan Tagore v. Durga Dabe (1), the 
Munsif has directed the tenure to be sold 
and refused to consider the deposit actually 
made by the Rani as good and valid 
deposit. 

The petitioner, manifestly, is nota judg- 
ment-debtor within the intent of section 170 
(3). The arrears of rent have been decreed 
as due from other persons against whom 
the landlord brought his suit. The peti- 
tioner, also, does not represent the judg- 
ment-debtors because the tenure was trange: 
ferred before the decree made in the rent 
suit. For the same reason, the petitioner 
cannot be said to have any interest void- 
able on the sale to be held in execution 
of the rent-decree. That decree does not 
affect the interest, if any, of persons who 
were not parties thereto. The tenure is 
nob an encumbrance on itself, it has been 
transferred in its entirety to the petitioner. 
We, therefore, think that the case relied 
on by the Mansif justifies his order so 


for the 


- far as ib. holds that the petitioner cannot 


bring her case within the strict language 


of section 170 (3). 
(1) 100, W. N. 438. 
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Our 
other cases on this point. But in Radhika 
ath Sarkar v. Rakhal Raj Gayen (2) the 
decision in Jotindra Mohan Tagore v, Durga 
Dabe (1) was not cited or considered, while 
in Jugal Mohini Dasi v. Srinath Ohatterjee 
(3) the learned Judges thought the obser- 
vations in the earlier case were obiter. 
They, however, adopted the same procedure 
and permitted the deposit to be made 
on the ground that, on a previous occasion, 
the landlord had withdrawn a sum simi- 
larly paid in by the claimant under section 
170 (3) of the Act. We see no reason 
why the Rani, {the petitioner before us, 
should not be granted a similar indul- 
genae. 

It appears that, on the 9th October 1909, 
the petitioner was allowed to make'& de- 
posit of the money then due and decreed 
"at her own risk." That was done and the 
decree-holder tock out the sum deposited. 
Again, on the 12tn March 1910, the same 
procedure was observed though nothing 
was then said aa to the deposit being 
made subject to all just exceptions. The 
landlord withdrew the money, as before. 

In these circumstances, it seems to us 
that the decree-holder having accepted pre- 
vious deposits and there being a contest 
between the parties as to the composition 
of the tenure concerned, we are justified 
in interfering. 

The order of the Munsif, dated the 7th 
July 1911, is set aside. The petitioner de- 
posited the money but there is an order 
for refand. If the money has been taken 
back the petitioner may make the deposit 
as prayed. On such deposit being made 
within a time to be fixed by the Munsif, 
the sale will not be held, otherwise the 
proceedings will continue. If no refund 
has been made, the Munsif will pass the 
necessary orders for due appropriation of 
the sum paid in, and stay the sale. 

The Raulo is made absolute with costs. 
We assess the hearing fee at two gold 
mohurs. 


Rule made absolute. 
(2) 18 C, W. N. 1175; 10 O. L. J. 473; 3 Ind. Cas. 
835 


(3) 12 0, L.-J. 609; 7 Ind, Cas, 477. 


attention has been called to two. 


(s. c. 16 C. W. N. 108.) 
CALCUTTA HIGH COURT. 
Ssoonp Civi, APPEAL No. 2900 or 1908. 
August 22, 1911. 

Presenit:—Sir Lawrence Jenkins, Krt., Chief 
Justice, and Mr. Justice D. Chatterjee. 
GOPAL CHANDRA CHAKRABARTY— 
DEFENDANT— APPELLANT 
versus 
RADHARAMAN DAS BABAJI—Puratntirr 


— RESPONDENT. 

Hindu Law-—Succession —Shebait--Deed of endow- 
ment— Shebait to succeed—~“Shishya shishyanukrame,” 
meaning of. 

Where a deed establishing an idol directed that 
the Shebaitship should on the death of the first shebait 
descend from disciple to disciple of the first she. 
batt: 

Held, that one disciple of a shebait may succeed an- 
other disciple in the line of the original shebait, and 
that the maker of the endowment did not intend that 
one disciple should be succeeded by his own disciple 
and not by a brother disciple of the previous ske- 
bart. 


Appeal from the decree of the Additional 
District Judge of Dacea, dated September 
12tb, 1908, modifying that of the first Munsif 
of Naraingunge, dated July 30th, 1906. 


FACTS.—One Gopal Sarma established an 
idol by a deed appointing Nobin Brojaboshi 
as the first sheba:t and directing that the she- 
baiiship should on his death descend from 
disciple to disciple of the first shebatt shishya 
shishyanukrame. Nobin had two disciples 
Adyaita and Srinibash. On his death, Adyaita 
succeeded Nobin. Andon Adyaita’s death, 
Srinibash the other disciple of Nobin succeed- 
ed. After the death of Srinibash his disci- 
ple Ramananda succeeded-and after Rama. 
nanda’s death, the plaintiffas his disciple 
became the shebazt but was dispossessed by the 
defendant. The plaintiff has brought this 
suit for a declaration of his title and recovery 
of possession of the idol and its properties. 

The defence was that the plaintiff had no 
title, as he was not in the line of succession, 
because Srinibash not being a disciple of 
Adyaita had no title to succeed. 

The lower Appellate Court held that the 
fact that Srinibash was a co-disciple of 
Adyaita was not at all material, and that he 


- had a good title, and a decree was given to the 


plaintiff. 


The defendent appealed. 
Mr. S. P. Sinha and Babu Govind Ohartdra 
Dey Roy, for the Appellant. 


830 
In ro BYAMP ACT. 


Babu Jogesh Ohandra Roy and Dr. 
Ohandra Basck, for the Respondent. 

JUDGMENT.— The decision of this ap- 
peal depends upon the proper construc- 
tion of the document, Exhibit I, and of 
the words shishya shishanukrame, thab4 is 
to say, disciple following after disciple, in 
that document. It is contended on behalf 
of the appellant that the maker of the 
endowment intended that one disciple should 
be succeeded by his own disciple, and not by 
a brother disciple of the previous sheba:it. 
That, however, does not seem to be the proper 
construction of thefdocument. The words 
should be construed like the words putira 
puttradikrame in other deeds; and, if we do 
so, ib does not matter, so long as one disciple 
of a shebuit succeeds another disciple in the 
line of the original shebazt. In this case Sri- 
nibash was a disciple of Nobin, and he suc- 
ceeded Adyaits, another disciple of WNobin, 
Succession, therefore, was in accordance with 
the intention of the endowment. This being 
decided, the findings of the lower Appellate 
Court upon the questions of fact arising in 
the case dispose of the appeal, and it is, 
therefore, dismissed with costs. 


Sarat 


Appeal dismissed. 





PUNJAB CHIEF COURT. 
Orv Rererence Case No, 25 or 1911, 
June 16, 1911. 

Present: —Sir Arthur Reid, Kr., Chief Judge, 
Mr. Justice Kensington and Mr. Justice 
Shah Din. 

Ín re STAMP ACT. 

Stump Act (II of 1899), s. 2 (7)—Negotible Instru- 
ments Act (XXVI of 1881), 8. 5— Cheque Receipt — 
Instrument purporting to receive money from bank and 
specifying name of messenger. 

An instrument which purports to receive a sum of 
money from the saving account of a depositor 
with a Bank and specifies the name of the messenger 
who is to receive payment is only a receipt and is not 
liable to stamp duty as a cheque. 

Rainlal Rangildas v. Vrijbhukan Prabhuram, 17 B. 
684, distinguished. 

Case referred by the Junior Secretary to 
the Financial Commissioner, Punjab, with 
his Letter No. 1482, dated the 18th February 
1911, for the order of the Chief Court. 

QRDER.»-This is a reference under sec- 
tion 57 of the Stamp Act for a decision whe- 


ther a certain document is chargeable with 
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stamp duty asa cheque. The document is 
in these terms,— 

“The Punjab Co-operative Bank, Limited. 

4 Dated 28th September 1910. 

„BS. 9. 

Received from the Punjab Co-operative 
Bank, Limited, Lahore, the sum of Rs. 5 
only from my Saving Account on Ledger 
Folio 160.6. 
The Registrar, 
Joint Stock 

Companies, Punjab. 

Messenger or Agent. 

Section 2 (7) of the Stamp Act defines a 
cheque as a bill of exchange drawn on a 
specified banker and not expressed to be pay- 
able otherwise than on demand. A bill of 
exchange is defined in section 5 of the Nego- 
tiable Instruments Act XXVI of 1881, as an 
instrument in writing, containing an uncon. 
ditional order, signed by the maker, directing 
& certain person to pay a certain sum of 
money only to, or to the order of, a certain 
person or to the bearer of the instrument. 
We are unable to hold that the instrument 
in question, which purports to bea receipt, 
is an unconditional order to pay the sum 
specified init. Itis true that a Messenger 


(Sd.) Khosla. 
Depositor’s signature 
and address. 


- or Agent is specified in the instrument, but, 


whatever may be the private understanding 
between the executant and the banker, the 
instrument is in the form of a receipt 
and we are unable to import into it, merely 
on the assumption that the banker will pay 
the person described in if as Messenger or 
Agent, the sum specified, any words which 
could justify our treating it as a cheque. 
Ratnlal Rangtidas v. Vrijbhukan Parabhu- 
ram (1) cited in the text books is not 
in point, the instrament therein dealt 
with containing a distinct order to a speci- 
fied individual to pay a specified sum to a 
specified person, and the decision that the 
instrument was not liable to stamp-duty 
being based on the fact that the drawee was 
not a banker. Although the instrument be- 
fore us was addressed to a bank, our answer 


to the reference is that it is not a cheque. 
(1) 17 B. 684, 
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MIB SARWARJAN t£. FAKHRUDDIN MAHOMED. | 
[s. c. 16 O.W.N. 76;(1912)1 M. W. N. 22; 9 A. L. J. 83; 
15 C. L. J. 69.] 

PRIVY COUNCIL. 

APPEAL FROM THE OALOUTTA Hida Court. 
November 9, 1911. 
Present:—Lord Maenaghten, Lord Shaw, 
Lord Marsey and Mr. Ameer Ali. 
MIR SARWARJAN —DzrgNDANT— 
APPELLANT 
versus 
FAKHRUDDIN MAHOMED CHOW. 
DHURI AND oTHERS— PLAINTIFF3— 


RESPONDENTE. 

Minor-- Guardian or Manager of minor —Contraci for 
purchase of immoveable property -—B pecific performance 
—Mutuality, want of — Powers of minor's Manager and 
of his guardian. 

Tt is nob within the competence of a manager of a 
minor’s estate or within the competence of a guardian 


of a minor to bind the minor or the minor's estate by a 


contract for the purchase of immoveable property. 
And, as the minor is not bound by the contract there 
isno mutuality and the minor cannot obtain specific 
performance of the contract on attaining majority. 

Quiere. -Whether there is any difference between 
the position and powers of a manager and those of a 
guardian of & minor. 


Appeal from the decree of the Caleutta 
High Court, dated December 6th, 1906, affirm- 
ing that of the Sub.Judge of Backergunge, 
dated February 23rd, 1904. 

The case was referred toa Full Bench by 
Rampini and Woodroffe, JJ. The judgment 
of the Full Bench is reported as 11 O. W. N. 
84. The Full Bench sent the ease back to the 
Division Bench which affirmed the decree of 
the First Court which{decreed the suit. 

The defendant then appealed to the Privy 
Council. 

Mr. L. DeGruyiher, K. O., 
Brown, for the Appellant. 

Mr. A, M. Dunne, for the Respondents. 


JU DGMENT. 

Lorp MaosaGgTEN.— This is an appeal 
from & decree of the High Court at Calentta 
affirming a decree of the Subordinate Judge 
of Backergunj. 

All the. questions raised in the litigation 
but one were disposed of before the appeal 
was taken to the High Court, and when the 
case was before a Division Banch of that 
Court that question was made the subject of 
a reference to the Full Bench. 

The reference was in the following 
terms:— Can specific performance of a con- 
tract validly entered into on behalf of a 
minor be enforeedP" 


and Mr. K. 
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The reference came before the Chief Jus- 
tice and four other Judges of the High Court. 
They agreed in returning an answer which 
seems to be carefully guarded and is perhaps 
rather enigmatical. The “Chief Justice ob- 
served that the question submitted to the 
Court was “a wide and far-reaching question.” 
His opinion was that they could only “an- 
swer the question by saying that if a con: 
tract ia validly entered into on behalf ofa 
minor, and there is mutuality in such con- 
tract, ib might be specifically enforced.” 
The other learned Judges concurred. 

The ease was then sent back to the Divi- 
sion Bench to be tried ont on the merits. 
The decree under appeal to the High Court 
was a decree for the specific performance of 
an agreement for the purchase and the sale 
of immoveable estate. The agreement was 
expressed to be made between a Mr. Garth 
and the appellant, Mir Sarwarjan. Mr. 
Garth was atthe time manager of the estate 
of the respondent No 1 who was then a 
minor, 

After observing that they had already 
considered the evidence and had ' come to 
the conclusions: (1) that it was a contract 
validly entered into, and (2) that there is 
mutuality with regard to it: for ‘the agree- 
ment made by Mr. Garth with Mir Sarwarjan 
would seem to be as enforceable against the 
minor as it is against Mir Sarwarjan, " the 
learned Judges of the Division Bench stated 
that they saw no reason to dissent from their 
views already ‘expressed and recorded “ (1) 
that the contract was validly entered into 
particularly when, as pointed out, if was for 
the benefit of the minor, and was accepted and 
ratified by him, and (2) for the reason given 
‘there is no want of mutuality’ in respect of 


this agreement,” 


The agreement in question was entered 
into by an agent of Mr. Garth, without any 
express authority from him, but there was 
some evidence that Mr. Garth adopted or 
assumed to adopt the agreament on behalf 
of the minor. At any rate, it was assumed 
inlboth Courts and it was the opinion of the 
Subordinate Judge that the contract was 
not intended to bind the manager personally, 
aud, therefore, it was assumed that it was 
intended to bind. the minor or the minor's 
estate. It was also assumed that the pur- 
chase was an advantageous purchase for the 
minor. In this Judgment and for the pur- 
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pose of this judgment their Lordships accept 
all the foregoing assumptions. 

The learned Judges of the Division Bench 
disposed of the question of mutuality at the 
first hearing inthe following terms: “There 
is no want of mutuality in this case for the 
agreement made by Mr. Garth with Mir 
Sarwarjan would seem to be as enforceable 
against the minors as it is against Mir Sar- 
warjan. The acts of a guardian in this 
country bind the minor. There is no differ- 
ence between his position and powers and 
those of a manager." No other or further 
reason in regard to this point was given by 
the learned Judges when the case was refer- 
red back to them. 

Without some authority, their Lordships 
are unable toaccept the view of the learned 
Judges of the Division Bench that there is 
no difference between the position and powers 
of a manager and those of a guardian. They 
are, however, of opinion that itis not withiu 
the competence of a manager of a minor’s 
estate or within the competence of a guar- 
diau of a minor to bind the minor or the 
minor’s estate by a contract for the pur- 
chase of immoveable property, and they are 
further of opinion that as the minor in the 
‘present case was not bound by the contract 
there was no mutuality, and that the minor 
who has now reached his majority cannot 
obtain specific performance of the contract. 

Their Lordships, therefore, will humbly 
advise His Majesty that the appeal should be 
allowed, the order of the High Court dis- 
charged, and the suit dismissed. 

The respondent No. 1 must pay the costs 
of the appeal. Any costs paid under the 
order of the High Court must be re-paid, but 
there will be no other order as to costs in the 
Courts below. 

Appeal decreed with costs. 

Solicitors for the Appellants: Messrs. 7'. L. 
Wilson § Co. 

Solicitors for the Respondents: 
Morgan, Price § Co, 


Messrs. 


(s. c. 16 C. W. N. 110.) 
CALCUTTA HIGH COURT. 
Letters PATENI ÁÀÁPPEAL No. 76 or 1910. 
August 24, 1911. 
Present: —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice D. Chatterjee. 

UPENDRA NATH GHOSH AND ANOTHER . 

—PLAINTIFFS— APPELLANTS 

versus 


Tus CHAIRMAN or tus CALCUTTA 


CORPORATION —DrFBNDANT— RESPONDENT. 

Evidence Act (I of 1872),ss.13 88 ~Map prepared by 
Government of Khas Mehal lands— Boundary dispute— 
Admissibility— Witness, non-atiendance of —Prayer for 
arrest—Refusal wpon insufficient ground. 

A map, more than 30 years old and prepared under 
the direction of Government as landlord is admissi- 
ble in evidence, under section 18, though not as a pub- 
lic record under section 83, of the Evidence Act. 

In a suit against the Calcutta Municipality, the plain- 
tiff desired to call as a witness a servant of the Munici- 
paliby and to require him to produce certain material 
documents, The witness failed to attend and the 
plaintiff asked the Court to compel his attendance by 
arresbif necessary. That prayer was rejected without 
satisfactory reasons: 

Held, that the attendance of the witness should be 
compelled with the production of the docaments, and 


‘that the case should be sent down to the first Court 


for re-hearing. 


Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice Vin- 
cent dated July 28th, 1910, passed in S. A. 
No. 2242 of 1903. 


The judgment of Mr. Justico Vincant was 
as follows: — 


VINCENT, J.— This appeal arises out of a 
dispute regarding a small plot of land 1 
cotta, 10 chuttaks in area in Bhowanipur. 

The plaintiffs allege that this land is 
part of a holding of theirs in the Govern- 
ment estate of Panchannagram and that 
in any case they have been in possession 
of the same for many years and have 
acquired a title to it by adverse possession 
whether the land was originally included 
in their holding or not. They allege further 
that the defendant Municipality, relying 
on certain entries made in a map prepared 
under the Bengal Survey Act, has lately 
been attempting to take possession of the 
said land. The plaintiffs, therefore, in this 
suit seek for a declaration of their title 
and confirmation of their possession, and fur- 
ther pray that an injunction may be issued 
prohibiting the defendant from, in any way, 
interfering with their possession. 
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The defendant Municipality states that 
the land in dispute has been measured as 
part of a publie road in certain proceedings 
under the Survey Act, and that as part 
of a publie road the land is Municipal 
property under the provisions of Act IIT 


(B. C.) of 1899, The plaintiffs’ suit has been’ 


dismissed in both the lower Courts and hence 
this appeal is filed. ; 

Now although the memorandum of appeal 
contains many grounds on which the decree 
is objected to, yet learned Counsel who 
appeared forthe appellants stated specifical- 
ly in Court that he would only press two 
points, namely, (1) that a certain map called 
Billon's map had been wrongly admitted in 
evidence and, if admissible, undue weight 
had been given to it in deciding the suit and 
the appeal in the Courts below, and (2) that 
the Court of first instance had improperly 
refused to take steps to enforce the attend- 
ance of an important witness for the plaintiffs. 
An affidavit was filed showing that this latter 
point was pressed in the lower Appel- 
late Court, although it is not dealb with in the 
judgment. And reference has been made in 
detail to the various applications and orders 
on record regarding the attendance of this 
witness. 

Accepting the affidavit as correct and 
taking it ag a fact that the lower Appellate 
Court did not deal with this question, | think 
that as all the materials are on the record 
and the facts have been placed before me in 
some detail, 16 would serve no useful purpose 
to remand the case to the lower Court for a 
decision as to whether the attendance of 
this witness was necessary or not and 
that the point may well be decided in this 
Court. , 

I find on a reference to the record that it 
is true that more than one application was 
made to summon this witness whois or 
was apparently a Municipal assessor, and it 
is also a fact that he did not attend. It is 
also correct that an application was made to 
the Court to issue a warrant to enforce his 
attendance and this application was refused. 
I am not, however, satisfied that the ap- 
plication for the issue of warrant was made 
in due time-or that the Court of first 
instance ought to have issued a warrant at 
the stage of the proceedings when the 
application for such process was made. Up 
to the 24th of September 1907 there was 


apparently some hope of settling the snit 
amieably and on that date also an applica- 
tion was made for further time to com- 
promise., But the application was refused 
and on the 25th September the hearing 
szommenced. On that date witnesses were 
examined and the hearing was continued 
on the 26th and 27th. The trial proceeded 
again on the 30th and on that day the 
tenth witness for the plaintiffs was examined 
and it was not until the lst October 1907, 
that any application was made to enforce 
the attendance of this witness, The learned 
Munsif records the following order on that 
application: — Plaintiff puts in a petition for 
warrant of arrest of a witness. No such 
petition can be allowed at this stage. Ap- 
plication rejected." In my opinion, this order 
was a proper order, having regard to the 
facts that the plaintiffs’ case was then nearly 
completed and that no application had been 
made when the hearing commenced. I am, 
therefore, unable to say thatit was incumbent 
on the Court to enforce the attendance of this 
witness and this point is decided against the 
appellants. 

In regard to the second point itis urged 
and with some force thatthe map of Mr. 
Billon upon which reliance has been placed 
is not & map prepared under the authority 
of Government as the sovereign power but 
one prepared by Government as landlord ia 
its own interest, and reference has been made 
in particalar to the cases of Junmajoy Mullick 
v. Dwarka Nath Maytee (1) and Ram Ohunder 
Sao v. Bunseedhar Nath (2). Bat, although 
itis true that Billon’s map is not possibly 
admissible asa publie record, it ia undoubtedly, 
in my apinion, admissible under section 13 
of the Evidence Act, quantum valeat. The 
document is more than 30 years old. It was 
apparently produced from proper custody 
and was, therefore,in my opinion, admissible 
in evidence. In any case, even if this map 
is excluded it appears that the plaintiffs 
have, on the findings of fact arrived at by 
the lower Courts, entirely failed to adduce 
satisfactory evidence to discharge the onus 
which lay upon them. On the pleadinga it 
is clearly incumbent on the plaintiffs to 
prove either a title by adverse possession or 
that the land was included withjn their 
holding. The finding of the learned District’ 


(1) B C. 287; 4 C. L. R. 674. 
(2) 9 C, 741. 
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Judge is distinct that the land has not 
been in the possession of the plaintiffs for 
twelve years and the evidence of title adduc- 
ed by the plaintiff was accepted in neibher 
of the Courts below. In faot, the learned 
District Judge goes so far as tosay that the 
plaintiffs have deliberately suppressed their 
title-deeds and have produced other deeds 
containing boundaries which are obviously 
wrong and he further states that the ap- 
pellanis have no evidence of title or of 
possession beyond that afforded by the judg- 
ments of Mr. Smart and Mr. Marr in the 
survey procéedings and these judgments con- 
tain a definite finding that the possession of 
the appellants is a possession by encroachment 
only. It appears to me that these findings of 
fact are conclusive against the appellants 
and that they have failed to prove any title 
which would justify the Court in making a 
deeree in their favour. It follows, therefore, 
that this appeal must he dismissed with costs 
and the decision of the lower Courts must be 


confirmed. 
The plaintiff appealed. 


Babus Susil Madhub Mullick and Provash 
Chander Mitter, for the Appellant. ` 


Babu Debendra Ohandra Mullick, for the Re- 
gpondent. 


JUDGMENT. 


JENRING, O. J.— This is an appeal from a 
decision of Mr. Justice Vincent affirming the 
decree of the lower Appellate Oourt, with the 
result that the plaintiff’s suit stands dismiss- 

d. 
° Two objections were taken before us on 
behalf of the plaintiff; first, it was said that 
there was improper reception of evidence 
inasmuch as the map prepared by Mr. Billon 
was admitted. But,in our opinion, that map 
was admissible, if not under section 83, still 
under section 13 of the Evidence Act. The 
value to be attributed to it, when admitted, 
was a matter to be determined by the Court 
of fact: so that had matters rested there, we 
should not have interfered with the decree of 
the lower Appellate Court. But there is an 
incident in the case which certainly calls for 
interference on the part of this Court, and it 
js this: «The plaintiffs were desirous of estab- 
lishing their possession of the land in suit and 
ib was obviously most material for them to be 


able to provethat possession. For the purposeof 
proving that, they desired to call as a witness 
a servant of the Municipality and to require 
him to produce certain documents which, they 
maintained, would go far to show that their 
contention as to their possession was correct. 
They made repeated attempts to procure the 
evidence of that witness: but he absolutely 
failed or declined to attend. In those cireum-’ 
stances, the plaintiff not unnaturally asked: 
the Court to take measures to compel his 
attendance, by arrest if necessary. For some 
reason, which does not appear satisfactory to 
me, the Court 2f first instance refused to take 
this measure. We have asked the learned 
Pleader who appears on behalf of the defend- 
ant Municipality how it was that a servant 
of the Municipality should have acted in this 
way and should have practically set the sum- 
mons of the Court at defiance. He was 
unable to give avy explanation. I can see 
nothing to excuse such conduct. If, as has been 
suggested, it was in any way due to the 
Municipality itself, I need hardly say that 
it would be most reprehensible conduct. Bat 
we are notin a position to form an opinion as: 
to the responsibility of the Municipality 
although that is the statement made before 
us. 


In the circumstances -of the case, the pro- 
per course will be to seb aside the decrees of 
the lower Appellate Court and & the Court 
of firat instance and to send back the case for 
re-hearing and determination, when the 
attendance of this witness has been compelled, 
with the production of the documents that 
were required from him for the purposes of 
this cease. 


The Municipality must pay the appellants’ 
costs up to the present time, 
D. CBATTERJEB, J.—I agree. 


Appeal allowed: 
Oase remanded, 
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(s. c. 16 C. W. N. 119.) 
CALOUTTA HIGH COURT. 
ÁPPEAL FROM EXTRAORDINARY ORIGINAL Crvin 
JURIEDIGTION, No. 61 or 1911, 
November 27, 1911. 
Pyesent:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Mr. Justice Woodroffe. 
D. WESTON AND oTBERS——DEFENDANTS— 
APPELLANTS 
tersus 


PEARY MOHAN DAS-—PiAINTIEF— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, 7.10 — 
Security for respondents costs—Appeal by servant of 
Government—Interest of Government—Appellants not 
having means to pay costs — Nature of security—Bond of 
Secretary of State. 

Where it appeared that the respondent’s costs 
which the appellants were ordered to pay amounted to 
two lacs and fifty thousand rupees, that the appellants 
have no such means as to be able to pay costs; that 
the prosecution of the appeal will entail a very heavy 
' expenditure on the part of the respondent, and that 
the suib was and the appeal is being carried on by the 
Government on behalf of the appellants, Government 
servants, at an enormous expense: 

Held, that this is eminently a case where the Court 
of Appeal should exercise its discretion in favour of 
directing security for costs. 

The security was ordered to be taken in the form of 
a bond of the Secretary of State, the respondent being 
satisfied with the same, 


The suit was brought against a Magistrate 
and two Polic Officers for damages for extort- 
ing a confession from the plaintiff's son. Mr. 
Justice Fletcher who tried the suit awarded 
Rs. 1,000 as damages to the plaintiff and 
costs on scale II. The Government defrayed 


the expenses of the defendants and intended. 


to bear their costs of the appeal. The respon- 
dent prayed that security for costs might be 
taken from the appellants. 

Messrs. K. B. Dutt and H. D. Bose, for the 
Respondent Petitioner. 

Mr. W. Garth for the Appellante, Opposite 
Party. 
f JUDGMENT. 

JENKINS, C. J.—This is an epplication to 
this Appellate Court under Order XLI, rule 
10 of the Code of Civil Procedure, which em- 
powers the Court in its discretion to demand 
from the appellants, security for the costs of 
the appeal, or of the original suit, or of both, 
The only materials on which we are entitled 
to decide this application are the allegations 
contained in the petition. Those allegations 
are uncontradicted, and it has been stated 
before us by Mr. Garth very candidly that 
they are admitted to be correct. Now, it ig 
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stated in that petition that the respondent’s 
costs which have been ordered to be paid 
amounted to a very large sum, roughly esti- 
mated, of about two lacs and fifty thousand 
rupees; that the appellants have no such 
means as to be able to pay the costs; that the 
appellants have no immoveable property 
from which the costs can be realised, and 
that the prosecution of the appeal will entail 
a very heavy expenditure on the part of the 
said 
ihat the snit was and the present appeal is 
being carried on by the Government on be- 
half of the appellants at an enormous ex- 
pénse. It appears to me further, having 
regard to the actiou of tae Government, that 
the Government is really interested in this 
litigation for reasons.which have been indi- 
cated in the course of the argument. In 
these circumstances, I think this is eminent- 
ly a case where we should exercise our dis- 
cretion in favour of directing security for 
costs, and there will be an order, as prayed, 
for such security. 

The only question that has arisen as to 
the nature of the security is a donbt which 
was suggested by Mr. Garth whether the 
respondent would he satisfied with the bond 
of the Seeretary of State for India in Council. 
The respondent says that he would he per- 
fectly satisfied with such security, so that if 
the appellants are prepared to offer such 
security, then the security, in that form can 
be taken in the circumstances of the case. 
In view of the admission of Counsel on be- 
half of the appellants and the difference in 
the circumstances of the case, I do not think 
we need be concerned with the determination 
of the Court in another case to which a brief 
allusion was made. 

The costs of this application will be costs 
in the appeal. 

WOODROFFE, J.—1 agree. 

Application granted. 


Attorney for the  Plaintiff- Respondent: 
Petitioner: Mr. J. O. Dutt. 

Attorneys for the Defendants- Appellants: 
Messrs. Orr, Dignam & Oo. 
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CALCUTTA HIGH COURT. 
Seconp Civic Apesat No. 102-or 1910. 
December 13, 1911. 

Present: —Mr. Justice Carnduff. 
LAZARANNESSA BIBI-—PraIiNTIFF— 
APPELLANT 
versus 
MAHOMED JAFFAR LASHKAR— 


DE&£FENDANT— RESPONDENT. 

Mortgage—Usufructuary morigagee—Suit for money 
—Transfer of Property Act (IV 0f 1882), ss. 67, ( 8. 

The remedy of a usufructuary mortgagee to whom 
possession had not been givenis to sue for possession 
under his contract, or to bring, under section 68 
of the Transfer of Property Act, a suit, for money. 
He cannot turn his usufructuary mortgage into a 
simple mortgage and sue for sale of the property 


mortgaged. 
Luchmeshar Singh v. Dookh Mochan Jha, 24 C, 677, 


relied upon. | 
Kangaya Gurukal v. Kalimuthu Annavi, 27 M. 526 


and Arunachalam Chetti v. Áyyavayyam, 21 M. 476, 
referred io. 

Appeal from the decree of the Sub.Judge 
of Dacca, dated August 24th, 1909, reversing 
that of the Munsif of Munshigunge, dated 
December 28rd, 1908, 

Moulvi Nur-ud din Ahmed for Moulvi L. R. 
Zahid, for the Appellant. 

Babu Rarendra Narain Mitra, for the 
Respondent. 

JUDGMENT.— This appeal arises out of a 
snit brought by a usufructuary mortgagee for 
recovery of bis mortgage-debt by sale of the 
property mortgaged. The suit was decreed by 
the Court of first instance buton appeal it has 
been dismissed cn two grounds, the first being 
that a usufructuary mortgagee cannot sue for 
sale, and the second that the holding mort. 
gaged was not transferable. 

It is argued before me that the decision 
of the learned Subordinate Judge on the first 
point is erroneous, and I am referred to the 
judgment of a Full Bench of the Madras 
High Court in the case of Kangaya Gurukal 
v. Kalimuthu Annari (1). As regards this 
ease all that I need say is that itis not 
precisely in point and is distinctly opposed 
to the rnling of another Full Bench of the 
same Court in the case of Arunachalam Ohetti 
v. Ayyavayyam (29). It is also opposed to 
the law as laid down by a Division Bench 
of this Court in the case of Luchmesiar Singh 
v. Dookh Mochan Jha (3) and it seems to me 


(15 27 M. 526. 
(2) 21 M. 476. 
(3) 24 C. 677. 
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to be contrary to the express provisions of 
sections 67 and 68 of the Transfer of Property 
Act, 1882. The remedy of the mortgagee to 
whom possession had not been given, was 
to soe for possession under his contract or to 
bring, under section 68 of the Act referred 
to, a suit for money; and he chose to take 
the latter course, He clearly cannot turn his 
usufructuary mortgage into a simple morte 
gage, a8 is suggested by the learned Vakil 
on his behalf. There is here no question of 
the mortgage being anomalous. [t is des- 
cribed as usufructuary, and I must treat 
it as such since it has not been translated 
or printed by the appellant. The appeal 
must consequently fail on this first point; 
and it is not necessary for me to consider the 
second. It is dismissed with costa. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
Seconp Givin ArPRAL No. 3127 or 1909. 
December 13, 1911. 

Present: —Mr. Justice Carndnff. 
LAKHI KANT DAS—Derenpant No. 3 
~À PPBLLANT 
versus 


BALABHADRA PROSAD DAS— 


PLAINTIFF — RESPONDENT. 

Landlord and tenant—Non-transferable occupancy- 
holding—Purchase by co sharer landlord—Joint khas 
possession, claim for, by other co-sharer—Bengal Tenancy 
Act (VIII of 1885), s. 22. (2). 

Section 22 clause (2) of the Bengal Tenanoy Act 

does not apply to a non-transferable occupancy- 
jote. . 
Therefore, where a co-sharer landlord purchases a 
non-transferable ocoupancy-jote, his co-sharer is en- 
titled to recover khas possession of the jote jointly 
with the purchaser co sharer, on the ground that the 
jote must be treated as having been abandoned. 

Girish Chandra Chowdhury v. Kedar Chand Roy, 27 
OQ. 473, relied upon. 

Ram Mohan Pal v. Sheikh Kachu, 32 O. 3860; 1 O. L. 
J. 1; 9 C. W. N. 249 iF. B. and Jawadal Hug v. Ram 
Das Saha, 24 0. 143; 1 C. W, N. 166, distinguished. 


Appeal from the decree of the District 
Judge of Cuttack, dated September 10th, 
1909, affirming that of the Munsif of Balasore , 
dated February 24th, 1909. 


Moulvi Nuruddin Ahmed for Moulvi L. R. 
Zahid, for the Appellant. | 

Babu Prorash Ühandra Mitter, for the Re- 
spondent. 
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JUDGMENT.—The parties to this appeal 
are co-sharer landlords. The appellant pur- 
chased two occupancy jotes and the finding 
is that such jofes are not transferable. The 
respondent sought to recover khas possession 
‘of them jointly with the appellant on the 
ground that they must be treated as having 
been abandoned. Both the Courts below 
have concurred in decreeing the suii, the 
learned District Judge holding on appeal 
that section 22 (2) of the Bengal Tenancy 
Aci, 1885, on which the appellant has relied, 
doss notapply to non-transferable jotes. It 
seems to me that the learned District Judge 
is clearly right and that there is no substance 
in this appeal. 

On the words of the section itself, I should 
say that transferability is implied; and it has 
been so ruled by this Courtin the case of 
Girish Chandra Ohowdhry v. Kedar Ohandra 
Roy (1). The learned Vakil, who appears on 
behalf of the appellant, argues that that 
decision has been practically overridden by 
a Full Bench of this Court in the case of 
Ram Mohan Pal v. Sheikh Kachhu (2), in 
which it was declared that the ruling in the 
earlier case of Jawadal Hug v. Ram Das Saha 
(3) was good law. It seems to me, however, 
that. neither of the cases last mentioned 
clashes with or affects the ruling in Girish 
Ohandra Ohowdkry v. Kedar Ohandra Roy (1), 
oris of any availto the present appellant. 
For, in the Fall Bench case there was the 
finding that the lands in dispute were 
transferable by custom with the consent of 
the landlords, and itis clear that in the case 
of Jawadal Hug v. Ram Das Saha (8), the 
holdings concerned were likewise transferable. 
This appeal must, therefore, be dismissed 
with costs. 


Appeal dismissed. 
(1) 27 0.473. 
(2) 32.0. 886; 1 0. L. J. 159 C.W. N. 249. 
(3) 24 0, 143; 1 C. W. N. 166. 
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(s, c, 14 C. L. J. 641.) 
CALCUTTA HIGH COURT. 
MiISOELLANEOUS CiviL Appeas No, 481 
or 1910. 

August 28, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 

PRAN SINGH. AND OTHER8—JUDGMENT- 
DEBTOR3—ÀPPELLANTS 
Versus 


JANARDAN SINGH AND OTHERS 


DEORER- HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), O. XXI, rr. 66, 
00— Notice to judgment-debtor to settle details in sale 
proclamation-—Lffect of non-objection by judgment-debtor 
—Judicial sale not to be assailed on technical grounds 
-Sale to be conducted by fair methods—Civil Proce- 
dure Code (Act XIV of 1882), s, 291—Hour of sale to 
be inserted in sale xroclamatton— Non-insertion, mate- 
rial irregularity, 

If ina sale proclamation the value of the pro- 
perties to be sold, is understated, and this is calenlated 
to mislead bidders, and to prevent them from offering 
adequate prices or from bidding at all, and an al. 
together inadequate price is offered, the sale is liable 
to be set aside. 

Saadatmand Khan v. Phool Koer, 25 I. A. 146; 20 A. 
412; 2 CO, W. N. 550, relied upon. 

Abdul Kashem v. Benode Lal, 12 O.W. N. 757, not 
followed. 

An inquiry under Order XXI, rule 66 is intended to 
be of the most summary character. But the judgment. 
debtor has notice of the proceeding and has an op- 
portunity to take exception to the statements proposed 
to be entered in the sale proclamation. If his 
objection as to under-valuation is not heeded by the 
decree-holder the latter proceeds with execution, with 
full knowledge that if he purchases the properties for 
a small amount, the validity of the sale is sure to be 
challenged by the judgment-debtor. But ifthe judg- 
ment-debtor, with notice of the proceedings, does not 
object to the entries in the sale proclamation at that 
stage, a subsequent objection by him on the ground 
of inaccuracy or insufficiency of description, is not 
likely to be entertained by the Court. 

Arunachellam v. Árunachallam, 15 I. A. 171; 12 M, 
19, referred to. 

Although the validity of judicial sales, properly 
conducted, should be supported and should not be 
allowed to be assailed on technical grounds, yet, at 
the same time, the purity of judicial proceedings in 
connection with execution sales should be assured 
toa reasonable extent; and a decree-holder should not 
be allowed to employ the machinery of the Court 
to secure for himself at a grossly inadequate price the 
properties of his judgment-debtor by methods which 
will not bear examination, 

Obiter dictwn.— When a sale is adjourned under 
section 291 of the Civil Procedure Code of 1882, it is 
necessary to mention the hour of sale, and an omis- 
sion to do so is a material irregularity. 

Bhikart Misra v. Rani Surja Moni, 6 es W. N. 48, 
followed. 

Surno Moyee v. Dakhina Ranjan, 24 c. 291 and 
Venkatasubbaraya v. Zemindar of Karvelengar, 20 M. 

159, referred to. 
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Appeal against the order of the Sub- 


ordinate Judge of Gaya, 
August 1910. 


Babus Biraj Mohan Mojumdar and Harthar 
Prosad Sinha, for the Appellants. 

Dr. Rash Behary Ghosh and Babus Umakale 
Mukerji, Ganesh Dutt Singh and Sheonandan 
Roy, for the Respondents. 

JUDGMENT.—This appeal is directed 
against an order by whichthe Court below 
has dismissed an application of the judg- 
ment-debtor to set aside a sale of six pros 
perties in execution of a mortgage-decree. 
The decree was made by this Court on tke 
2nd December 1908, in affirmance of the 
decree of the original Court, "dated the 29th 
June 1907. The first application for exe- 
cution was made on the 28th March 1908, 
on the basis of the decree of the Court of 
first instance, even before it had been con- 
firmed by this Court. ‘That application 
was dismissed for default on the 15th 
September 1908. The second application 
was presented on the 6th February 1909. 
The sale was proclaimed and for five of the 
properties the decree-holder was the highest 
bidder at the sale which took place from 
the 15th totbe 18th March 1909. Before 
the sale could be completed, however, the 
decree-holder withdrew on the ground re- 
corded in the bid. sheet and signed by his 
Pleader that “the decree-holder does not 
want to get the properties sold’ fearing 
irregularity’. The execution proceeding 
consequently fell through. On the 21st 
September 1909, the decree-holder made 
the third application for execution. In the 
course of the proceedings so instituted, the 
Subordinate Judge, on the llth October 
1909, determined the upset values of the 
six properties under Order XXI, rule 66, 
sub-rule 2 (e), of the Code of 1508, The 
judgment-debtors were represented at this 
summary inquiry and protested against the 
values suggested by the decree-holder as 
too low; in fact, they were in some cases 
lower than the prices offered by the decree- 
holder himself atthe sale held in March 
i909, The objection of the judgment- 
debtors was, however, not heeded, and the 
sale-proclamation was ordered to issue with 
the statement of values as suggested by 
the decree-holder on the basis of the Road- 
Cess Returns. An appeal to this Court 
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against that order was dismissed on the 
13th December 1909. The sale took place 
on the 2lst and 22nd February 1910. The 
decree-holder was granted leave to bid at 
the sale "on fair price". At the sale, the 
decree-holder offered bids’ through. his 
Pleader, and his principal contestant was one 
Ram Charan Bajpai. In the case of the 
first property, the Pleader for the decree- 
holder does not appear to have offered any 
bid, and the contest was limited to Ram 
Charan and four other persons. In the 
ease ofthe fourth property, one Dilkeswar 
Singh appears to have offered two bids at 
an early stage, but he retired from the 
contest later on. On the face of the papers, 
therefore, excepting the case of the first 


property, tha contest was between the 
decree-holder and Ram Obaro: Ram 
Charn succeeded in purchasing all the 


properties, and on the 25th February 1910, 
nis bids were accepted and the payment of 
the balance of the purchase-money sanction- 
ed. On the 8th March 1910, however, Ram 
Charn appeared and stated that he had 
made the purchase for one Askaran Baid 
who also appeared and prayed for leave to 
deposit the balance of the purchase-money. 
The application was granted, and certificate 
of sale was directed to be delivered to 
Askaran Baid. On the 21st March 1910, 
the judgment-debtors applied to have ihe 
sale set aside under rule 90 of Order XXI 
of the Code of 1908. Various objections 
were taken to the validity of the sale, the 
substance of which was thatthe decree- 
holder had himself purchased the properties 
benam? fora grossly inadequate price, and, 
with a viewto enable him to do so, had 
committed fraudand varicus irregularities. 
One of the irregularities mentioned was 
that the decree-holder had deliberately 
undervalued the properties for the purposes 
of the execution-sale: another was that the 
sale proclamation had not been duly served, 
and athird objection was that the sale 
had been irregularly adjourned without 
specification of the hour at which the 
sale was to' take place. The Subordinate 
Judge, on the 18th August 1910, overruled 
all the objections urged before him and 
confirmed the sale. The present appeal 
was lodged by the judgment-debtors on the 
21st September 1910, and has been con- 
tested by the decree-holder who has on 
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the 4th November 1910, taken a conveyance 
from Askaran Baid; the conveyance states, 
we are informed, that the consideration is 
Rs. 1,500 in excess of the price paid at 
the sale. On behalf of the appellants, the 
validity of the sale has been impeached on 
several grounds, of which two may be con- 
sidered as specially important, namely, first, 
that the properties were deliberately under- 
valued by the decree-holder for the purposes 
of the sale proclamation, that he himself has 
thereby succeeded’ in purchasing the pro- 
perties fora grossly inadequate sum, and 
that he misled the Court by setting up a 
. fictitious bidder to indicate that there was a 
keen contest and the purchase was made by 
a stranger, whereas there was, as a matter of 
fact, no contest stall, and the properties 
were taken by the deeree-holder in the 
name of the fictitious bidder ; and secondly, 
that the adjournment of the sale on the 
21st February, without specification of the 
hour at which the sale was to take place 
the next day, was & material irregularity 
calculated to mislead intending bidders. 

In so far as the first of these contentions 
is concerned, there can, in our opinion, be 
no room for doubt that the decree-holder 
was the real purchaser at the execution-sale 
impeached by the judgment-debtors. It is 
not disputed that Ram Charan Bajpai, who 
was present at the sale, successfully offered 
the bids and deposited the earnest-money, 
was not the real purchaser;that is the 
common case of both the parties ; who then 
was the real purchaser? The decree-holder 
asserts that it was Askaran Baid, who pur- 
chased the properties and paid for them. 
The judgment-debtors assert, on the other 
hand, that he is quite as much a shadow 
as Ram Charan Bajpai, and that both are 
persons set up by the decree-holder to enable 
‘him to seize properties of considerable value 
at the smallest possible price. This Askarar 
Baid has not taken the remotest interest 
in tbe present proceedings, and has made 
no endeavour to sustain the validity of the 
sale; though he was a party to the pro- 
esedings, and though the judgment-debtors 
.repeatedly asserted that he was not the 
real purchaser, he has not even come forward 
to pledge his oath in support of the allega- 
tion that he was the person beneficially 
` interested. Nor has any plausible explana- 
tion been attempted asto why Askaran 
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Baid, who had on the 22nd February 1910 
purchased the properties for ove lac, six 
hundred rupees. after an apparently keen 
contest with the decree-holder, should on 
the 4th November 1910, transfer the pro- 
perties to the decree-holder for a nominal 
profit of Rs. 1,500. This sum would not 
cover even a small fraction of interest on 
the purchase-money for the interval at the 
current rate, whether that rate be taken 
to be twelve per cent. or six per cent. per 
annum. In our opinion, the surrounding 
circumstances are conclusive that it is the 
decree-holder who was the real purchaser 
at the execution-sale, and this aspect of the 
matter has, indeed, not been seriously con- 
troverted in this Oourt. The position is 
materially strengthened, when we examine 
the antecedent proceedings. In the second 
execution proceedings, as we have already 
stated, the decree-holder had openly 
offered the highest bid in the case of 
each ofthe five properties sold on that 
occasion. We tabulate below the values. 
mentioned by the decree-holder in the sale 
proclamation thenissued, and the bids offered 
by him atthe sale. (The properties are 
numbered as in the present proceeding) ,— 











No Value in sale pro- | Bid of decree- 
sihi clamátion. holder. 
| 
l -: 7000 i 7,000 
2 | 25600 | 29,100 
3. o! 5,000  ! 32,100 
4 3 §,500 | 32,100 
5 | 8000 | 17,000 
3 | 


SEE a aka ii aka EEN 





The bidder who principally entered into 
a contest with the decree-holder on that 
occasion, was one Dilkeswar Singh, who is 
said to be a relation of one of the judgment- 
debtors. On behalf of the respondents, it 
has been suggested in this Courl that the 
decree-holder withdrew his bids when he 
discovered that Dilkeswar was a puffer set 
up by the judgment.debtors. There is no 
foundation whatever for this suggestion. In 
the first place, the ground then assigned by 
the deeree-holder for not adhering to his 
bids in that proceeding was that he was 
afraid of irregularity. The suggestion now 
made that he had been misled by Dilkeswar 
is’ clearly an afterthought. In the second 
place, the degree-holder dogs not come into 
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Court to pledge his oath in support of the 
theory he now sets up. In the third place, 
- the theory itself is futile and will not bear 
examination for a moment. The decree- 
holder was not a stranger to the properties; 
he had accepted them as security for the 
money advanced by bim, and when he did so, 
he may be assumed, like any reasonably 
prudent mau, to have made an estimate of 
their value. He had deliberately caused 
to be inserted in the sale proclamation what, 
he thought, was the proper value of the 
properties. We are, therefore, not prepared 
to adopt the suggestion now made, but not 
supported by any evidence, that, because the 
decree-holder imagined Dilkeswar Singh to 
be a real bidder, be indiscreetly offered bids 
to the extent of Rs. 32, 100, Rs. 32,100 and 
Rs. 17,C00 for properties valued by himself 
in the sale-proclamation at Rs, 5,000, Rs. 
8,500, and Rs. 8,000 respectively. In our 
opinion, the bids offered by the deoree-holder 
‘at the sale held from the 15th to the 18th 
"March 1909, furnish strong evidence as 
against him as to the minimum value of the 
properties, and the presumption is nob 
rebutted by an idle explanation, not even 
remotely suggested at the time but invented 
subsequently. The learned Vakil for the 
appellants has suggesteda possible explana. 
tion as to why the decree-holder withdrew 
from the bids before their acceptance. It is 
not necessary for us to speculate as to his 
real motives, but the theory looks plausible 
that if Dilkeswar had no money for pur- 
chase of ‘the properties, and if the decree- 
holder discovered it before the acceptance 
of his bids, he may have repented that 
he had offered such high bids and have 
at once decided to withdraw, with a view to 
take his chance and capture the properties 
' on more favourable terms on a future occasion. 
But, as we have said, it is needless to 
find ont the true motive which guided the 
conduct of the decree-holder on that occasion. 
-The fact remains that he deliberately offered 
to take the properties at certain prices and 
that the explanation he has now suggested 
with a view to nullify the effect of this 
evidence, is wholly inadequate. 

We shall now proceed to examine the 
conduct of the decree-holder in the present 
proceedings, which have been rendered 
necessary by the withdrawal of his bids on 
the former occasion, In spite of the protest 
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of the judgment-debtors, he insists upon 
the insertion of certain figures in the sale 
proclamation, as representing the value of 
the several properties. These sums are 
calculated on the basis of the assets in the 
Road-Cess Returns, on which much reliance is 
placed, because the judgment-debtors admit 
that the Cess Returns were filed on behalf 
of some amongst themselves or their pre- 
decessors. That the Road-Cess Returns are 
not always a reliable guide in such matters, 
is well known; that they have proved very 
misleading in the present ease, is beyond dis- | 
pute. The decree-holder, who relied upon 
the Cess Returns, has himself .offered much: 
higher values than those deducible from the 
figures in the Road-Cess Roturns. The 
truth is that the inquiry into the question of 
value before the Subordinate Judge was of a 
very summary character, and he too readily 
accepted the explanation offered by the decrees- 
holder with a view to minimise the effect of 
the evidence of his previous bids. We 
tabulate below the values of the several pro- 
perties as fixed by the Court at the instance 
of the decree-holder, and the bids as offered 
by the decree-holder himself through his 
benamdars Ram Charan Bajpai or Askaran 
Baid. 














: 
No. Val Sere Pro | Price at the sale. 
ics —Ó | 
1 7,000 | 2,700 
2 | 25,000 27,500 
3 8,000 | 20,100 
4 17,000 29,600 
5 4,000 4,700 
6 13000 | 16,100 








The net result is that the five properties, 
for which the deoree-holder, on the 15th 
March 1909, offered one lac, seventeen 
thousand, three hundred rupees, are valued 
as his instance by the Court at Rs. 70,000 
and are purchased by him benami, on the 22nd 
February 1910, for Rs. 95,900. The case of 
the third property is remarkable. In 1909, 
it is valued by the decree-holder in the said 
proclamation at Rs. 5,000. He offers a bid 
for Rs. 32,100. In 1910 he gets the Court to 
value it for the sale proclamation at Rs. 8,000, 
and in the sale which follows, purchases 
it for Rs. 20,100. The case of the fourth 
property is only a little less striking. In th’ 
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gale proclamation of 1909, it is valued at 
Hs. 8,500, though the decree-holder is able to 
offer a bid of Rs. 32,100. For the sale pro- 
clamaticn of 1910, he successfully insists that 
it should be valued at only Rs. 17,000. At 
the sale which follows, he purchases it benam? 
for Rs. 29,500, In the ease of two other pro- 
perties, the second and sixth, there is similar 
divergence, but not of an equally nronounced 
character. As regards the first property, it 
is to be observed that it was valued for the 
purposes of the sale proclamation at Rs. 7,000 
both in 1909 and in 1910. But, while on 


the former occasion the decree-holder offered . 


a bid of Rs. 7,000,.0n the present occasion, he 
acquires it benamz for Rs. 2,700. Upon a 
careful scrutiny of the proceedings, two facts, 
therefore, emerge as firmly established, nanie- 
ly, first, that the value of the properties in the 
sale proclamation has been grossly and de- 
liberately understated by the decree-holder, 
and seeondly, that he has set up a fictitious 
bidder to create the impression that the 
several properties have been knocked down to 
a stranger to the proceedings after a keen 
contest in which he has been defeated; the 
truth is that all this is a blind, elaborately 
devised and successfully carried out; except 
in the case of the first property, the history 
of the antecedents of the bidders whereof 1s 
not known, in every other instance, the 
desree-holder himself has purchased the 
property without any contest, and for such sum 
as he has chosen to offer; the sum, in five in- 
stances, has been less than what he had offered 
on the previous occasion; in two of the in- 
stances, the price paid is remarkably inade- 
quate in comparison with the price previously 
offered. The question now arises whether 
the decree-holder is entitled to invite the 
Court to confirm the sale under these circum- 
stances. 

In so far as the under-valuation of the pro- 
perties is concerned, reliance has been placed 
by the appellants upon the decision of their 
Lordships of the Judicial Committee in 
Saadaimand Khan v. Phool Koer (1) in support 
. of the proposition that as the understatement 
was calculated to mislead bidders, and to 
prevent them from offering adequate prices 
or from bidding at all, and as the sale has 
resulted in an altogether. inadequate price, it 
is liable to be set aside. The soundness of 


this contention cannot be disputed, though it 
(1) 25 I. A, 146; 20 A, 412; 2 C. W, N, 550. 
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may be concealed that the case mentioned on 
behalf of the respondents, Abdul Kashem v. 
Benode Lal Dhone (2), appears to hava over- 
looked the decision of the Judicial Committee 
which was probably not brought to the notice 
of the learned Judges; it may be added that 
this Court has, on more than one occasion, 
refused to follow the latter case as inconsistent 
with the exposition of the law on the subject 
by the Judicial Committee. Shzvadurga v. 
Raj Mohan (3) and Rudranund v. Pirthi Chand 
(4). On behalf of the respondents, it has, 
however, been coutended, that the principle 
of the decision in Saadatmand Khan v. Phool 
Koer (1), can no longer be treated as good 
law, because, under Order X XI, rule 66, sub- 
rule (2) of the Code of 1908, the judgment- 
debtor ia entitled to notice before the sale 
proclamation is drawn up. In our opinion, 
there is no substance in this contention. 
Notice to the judgment-debtor only enables 
him to put his ease before the Court, but if, 
as here, the decree-holder insists that a 
much smaller valuation should be inserted 
in the sale proclamation than what is alleg- 
ed by the judgment-debtor, and the Court 
accepts his view of the matter, the decree- 
holder proceeds to the sale at his own risk. 
The - learned Vakil for the respondents 
warmly repudiated thé position that the 
entry of the valuation in the sale proclama- 
tion can, in any way, conclude the judgment. 
debtor in proceedings for reversal of the 
sale under Order XXI, rule 90. The inquiry 
under rule 66 is intended to be of the 
most summary character, and: may possibly 
be described as “a matter of administration ” 

in the words of Lord Macnaghten in 
Ro Tho v. Ma Bnin (5); the order of the 
Subordinate Judge is also nob liable to be 
reviewed on appeal. Deokt Nandan v. Bansi 
Singh (6). The true view of the matter is 
that, under the new Code, the judgments 
debtor has notice of the proceeding: he has 
opportunity to take exception to the state- 
ments proposed to be entered in the gale 
proclamation, but if his objection as to under 


. W. N. 757. 

. W. N, 577; 10 Ind, Cas. 475, 

. L. J. 346; 11 Ind. Cas, 438. 

.L. J. 241, 15 C. W. N. 862; 2 M. W. N. 
m. L. R. 694; 88 C, 717; 8 A. T. J. 1117; 6 
Bur. L. T. 257; 11 Ind. Cas, 545. 
(6) 14 0. L. J. 35; 16 C, W. N, 124; 10 Ind, Cas. 
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valuation is not heeded by the decree-holder 
the latter proceeds with execution, with full 
knowledge that if he purchases the proper- 
ties for a small amount, the validity of the 
sale is sure to be challenged by the judg- 
ment-debtor. No doubt if the judgment- 
debtor, with notice of'the proceedings, does 
not object to the entries in the sale procla- 
mation at that stage, & subsequent objection 
by him on tbe ground of inaccuracy or in- 
suffüeiency of description, is not likely to be 
. entertained by the Court. As Sir Richard 
Couch observed in Arunachellam v. Aruna- 
chellam (7), it would be very difficult to 
conduct proceedings in execution by attach- 
ment and sale of property, if the judgment- 
debtor could lie by and afterwards take ad- 
vantage of misdesoription which he knew 
well, but of which the decree-holder might 
be perfectly ignorant; he cannot, with notice, 
allow the sale to proceed without objection 
and then come forward and gay that the 
whole proceedings were vitiated. Olpherts v. 
Mahubir Pershad (8). This doctrine has ob- 
viously no application to a case of this des- 
cription. The judgment-debtors did not lie 
by; .they have strenuously protested through- 
out that their properties, which they were 
willing should be sold for a proper price, 
were deliberately undervalued, and that such 
under-statement of value was likely to pre- 
judice them seriously. Their objection has 
been disregarded; the decree-holder, with full 
knowledge of the objection, has purchased 
the properties for prices smaller than those 
he had himself previously offered. Here, 
at apy rate, we are not concerned with the 
position of a stranger to the proceedings who 
has bona fide purchased for value the proper- 
ties exposed for sale. In our opinion, the 
proceedings show conclusively that the 
decree-holder has deliberately understated 
the values of the properties in the sale pro- 
clamation, and that substantial injury has 


been caused to the judgment-debtors by this ` 


material irregularity, whether we accept as 
the true values of the properties the sums 
previously offered by the decree-holder him- 
self or the much higher figures suggested 
and sought to be proved on behalf of the 
judgment-debtors. That this result has been 
achieved hy the decree-holder, not by acci- 


dènt, but by measures carefully pre-co 
(7) 15 I. A. 171; 12 M. 19. F preio noored 
(8) 10 I. A. 25; 11 C. L. R. 494, 
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becomes manifest when we examine the bear- 
ing of the second conclusion of fact mention- 
ed above. 

We have found that the decree-holder was 
the real purchaser at the sale, and that Ham 
Charan Bajpai and Askaran Daid were per- 
sons introduced by him to give the sale the 
appearance of a sale to a stranger after severe 
contest with the decree-holder, In truth, 
there was no competition. The object of 
the device is self-evident, The decree-holder 
was taking out execution foc a very large 
sum nearly one lac of rupees. He had valu- 


“ed the properties for the purposes ‘of the 


sale proclamation at only Rs. 74,000. The 
judgment-debtors had protested againsb this 
valuation, and had asserted that the value 
was over two lacs and seventy-five thousand 
rupees. Ifat a sale held, under these cir- 
cumstances, of properties of considerable 
value, there were no bidders present, and the 
decree holder attempted to purchase the 
properties without any competition, suspicion 
would at once be aroused, and the Oourt 
might very well direct the issue of a fresh 
sale proclamation to make sure that the 
sale was duly proclaimed and possible bid- 
ders afforded an opportunity to bid at the 
gale. Recourse to the device of an apparent- 
ly keen competition consequently became 
necessary. With respect to the fourth pro- 
perty, for instance, the record shows that 
Ram Charan Bajpai is supposed to have 
offered at least twenty successive bids 
against the decree-holder before the property 
was knocked down to him; we now know that 
this contest was alla fiction, and that Ram 
Charan Bajpai was no other than a repre- 
sentative of the decree-holder himself. It is 
plain that these fictitious bids, by the inter- 
position of a benamdar, were intended to 
create the impression that there was a con- 
tested sale to a stranger; the device was suc: 
cessful and effectively misled the Oourt. 
Nanda Kumar Saha v. Gobinda Mohan Das 
(9). We feel no doubt whatever that a sale 
held under such circumstances ought not to 
be maintained. Jt may be conceded that it 
is of the utmost importance that the validity 
of judicial sales, properly conducted, should 
be supported and should not be allowed to 
be assailed on technical grounds; at the same 
time, it is of at Jeast equal importance that 


(9) 13 C. L. J. 312; 6 Ind, Cas. 135. 
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the purity of judicial proceedings in connec- 
tion with execution-sales should be 
secured to at least a reasonable extent. It is 
intolerable that a  decree-holder should be 
allowed, as in the case before us, to employ 
the machinery of the Court to secure for him- 
self ata grossly inadequate price the pro- 
perties of his judgment-debtorg by methods 
which will not bear serious examination, 

In the view we take of the first ground 
urged before us, itis not necessary to examine 
in detail-the second ground mentioned by the 
learned Vakil for the appellants. We need 
only say that, as at present advised, we do not 
see any reason to question the correctness 
of the view adopted by Mr. Justice Ameor Ali 
in Bhikari Misra v. Rani Surja Moni (10), 
namely,’ that when a sale ig adjourned under 
section 291 of the Civil Procedure Code of 
1882, it is necessary to mention the hour 
of sale, and its non-specification is a material 
irregularity. See also Surno Moyee Debi v. 
Dakhina Ranjan (11), Venkatasubbaraya v. 
Zemindar .of Karvetenagar (12). Tt is not 
necessary, however, to deal with this aspect 
of the case in further detail It is also 
needless to discuss the other points taken 
in the memorandum of appeal and pressed 
before us, or to examine in detail the 
evidence as to the service of the sale pro- 
clamation or the actual value of the 
properties. We need only say that the 
evidence upon these points cannot be sum- 
marily rejected, and in view of the fact that 
for five of the properties at least no real bidder 
was present, except the decree-holder himself, 
if it were necessary to consider the question of 
the service of the sale proclamation, the 
evidence in support of it would reguire very 
careful scrutiny. 

The result, therefore, is that this appeal 
must be allowed and the order of the Subordi- 
nate Judge set aside. The execution pro- 
ceedings will stand revived, and as soon as 
the records are received by the Court below, 
steps will be taken to issue a fresh sale pro- 
clamation. The Subordinate J udge will con- 
sider afresh the question of the values to be 
inserted in the sale proclamation, and he may 
very well act in thelight of the bids offered 
at the two sales, and also of such evidence aa 
may be adduced by the judgment-debtors. 

(10) 6 C. W. N. 48. 

(11) 240.291. ^" 

(12) 20 M, 159. 
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"The Court will also carefully consider the 


entry to be made as to the amount of Govern- 
ment revenue: there appears to have been 
error in this respect in the last gale proclama- 
tion, which might have been avoided with a 
little care; after the sale proclamation has 
been settled, it will be served in accordance 
with law and the judgment-debtors will assist 
the Court in effecting a proper service, SO 
that no question of due publication may 
hereafter arise. 

. The appellants are entitled to their costs 
both here and in the Court below. We assess 
the hearing fee in this Court at five gold 
mohurs, 


Appeal allowed. 





PUNJAB CHIEF COURT. 
SECOND Crvin, APPEAL, No. 403 of 1910. 
December 26, 1911. 

Present: —Mr. Justice Johnstone. 
TULSI AND OTHEBS—PLAINTIFF3— 
APPELLANTS 
versus 
MADHO RAM AND OTHERS—DEPENDANTS 


— RESPONDENTS, 
Limitation — Alienation — Alienor alienating and dying 
12 years before suit —Mutation effected within 12 years 
— Suit for possession by reverstoner—Punjab Limita- 
tion Act (I of 1900), scope of—Limitation Act (XV of 
1877), Sch. IT, Art. 144—Punjab General Clauses Act 
(1 of 1898), s. 4. 

A, effected an alienation in 1887 and died in 1894. 
Mutation in respect of alienation was not effected till 
23rd February 1897. On 20th February 1909, the 
customary heirs of A. brought this suit for possession 
of the property alienated: 

Held, that the suit was barred under Article 144, 
of the Indian Limitation Act, the Punjab Limitation 
Act of 1900 being inapplicable to the case. 

If the last male owner alienated and died before 
Act Iof 1900 came into force, the reversioner must 
sue within 12 years of the alienor’s death, regardless 
of when mutation was effected upon the alienation, 

Sahib Dad v. “Rahmat, 90 P. R. 1904; 88P. L. R. 
1904; Karam Singh v. Mohammad Din, 11 P. R. 1909; 
1 Ind. Cas. 897; 5l P. L. R.1909; 12 P. W.R. 1909; 
Miran Bakhsh v. Ahmad, 146 P. R. 1907, relied upon. 


Second appeal from the order of the 
Divisional Judge, Hoshiarpur Division, dated 
10th August 1909, affirming that of the Munsif 
lst Class, Hoshiarpur, dated 26th June 1909, 
dismissing plaintiff's claim. 

Bhagat Govind Das, for the Appellants. 

Lala Dwarka Das, for the Respondents, » 

JUDGMENT.—The sole question for de- 
cision in this appeal is whether the suit 
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instituted on 20th February 1909, is within 
time or not. Ruldu, the last male owner, 
died 15 or 16 years before suit, and, if the 
old Law applies, the suit is barred under 
Article 144, Act XV of 1877, cf. Roda v. 
Harnam (1). But, the alienation having 
taken place in 1857, mutation was not effect- 
ed until 23rd February 1897, or less than 
12 years before suit, and thus, if Punjab Act 
I of 1900 rules the case, the suit is not out 
of time, Both. the lower Courts have held, 
following Sahib Dad v. Rahmat (2), that the 
Punjab Act has no application and have dis- 
missed the suit and appeal respectively. 

Plaintiffs come up here on revision and 
their petition has been admitted as a 
further appeal. They argue that the Full 
Bench ruling is distinguishable. No doubt 
ihe facts are not quite as here, but, iu my 
opinion, the principle laid down is fully 
applicable in the present case. There mu- 
tation was more than 12 years before suit, 
but the alienor died less than 129 years be- 
fore suit, and it was. held that the new Act 
(Punjab Act I of 1900) did not, in ` view of 
section 4, Panjab General Clauses Act, 1898, 
deprive plaintiff of his right to sue, under 
Article 144, Act XV of 1877, any time 
within 12 years of death of alienor. Here 
mutation took place less than 12 years 
before suit, while the alienor died more 
than 12 years before suit, and the question 
is whether the new Actcan be brought in 
to save limitation because, when it came 
into force, plaintiffs still had a subsisting 
right to sue under the old Law. I have 
carefully read Sahib Dad v. Rahmat (2), and 
also Civil Appeal No. 664 of 1903 (by Shah 
Din, J., and myself) and Civil Appeal No. 702 
of 1905 (by Lal Chand J.), and Karam Singh 
v. Mohammad Din (8), (by Reid, C. J.), and 
Miran Bakhsh v. Ahmad, (4), (Division Bench) 
.and, in my opinion, all these rulings point 
really the same way. If the last male owner 
alienated and died before Act I of 1900 afore- 
said came into force, the reversioner must 
sue within 12 years of alienor’s death re. 
gardless of when mutation was effected upon 
the alienation. 


(1) 18 P. R. 1895. 
(2) 90 P. R. 1904; 88 P. L. R. 1904. 
(8) 11 P, R. 1909; 1 Ind. Cas. 397; 51 P. L. R. 1909; 


- 32 P. W. E. 1909, 


(4) 145P. R. 1907. 


For these reasons I dismiss the appeal 
with costs, 
Appeal dismissed. 
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PRIVY COUNCIL, 

APPEAL FROM Tak PUNJAB Onrkr Court, 
December 14, 1911. 
Present:—Lord Macnaghten, Lord Robson, 
Sir John Edge and Mr. Ameer Ali. 
MUHAMMAD UMAR KHAN AND ANOTHER 
—PLAINTIFFS—À PPELLANTS 
versus 


MUHAMMAD NIAZ-UD.DIN KHAN— 


DEFENDANT — RESPONDENT. 

Limitation Act (XV of 1877), Sch. II, Art. 118—No 
declaratory suit instituted —Swit for possession whether 
barred by the Article—Muhammadan Law-—Adoption— 
Inheritance- -Custom—Sheikh Ansari Pathans of Basti 
Danishmandan, District Jullundur-— Gift of ancestral 
property by father to daughier—W hether the daughter. 
has only a life-estate—Alienation—Whether daughter | 
has power to gift—Evidence—Inference—Relevancy 
— Acquiescence, 

The omission to bring a suit, within the period pres- 
cribed by Article 118 ofthe second Schedule of the 
Limitation Aot, 1877, to obtain a declaration that 
an alleged adoption was invalid, or never, in fact, 
took place,is no bar toa suit for recovery of posses- 
sion of property from the person relying on his adop- 
tion. 

Thakur Tribhwwan Bahadur Singh, v. Raja Remeskar 
Baksh Singh, 33 I. A. 156; 10 C. W. N. 1065; 8 Bom. - 
L. R. 722;16 M. L.J. 440;3 A. L.J. 695; 4 O. L. J. 
405; I M. L. T. 265; 9 O. C. 377; 28 A. 727, relied 
upon. 

: Under the general Muhammadan Law an adop- 


' tion is not allowed, an adoption, if made in fact by 


& Muhammadan, carries with it no right of in- 
heritance. 

The Sheikh Ansari Pathans of Basti Danishmandan, 
District Jullundur, do not belong to a family to 
which the Punjab agricultural or other similar 
restrictive customs must be presumed to apply. 

There is no custom applying to the said family of 
Sheikh, Ansari which limits the ancestral lands which 
came toa daughter by gift from- her sonless father 
to a mere life-estate, and which prevents daughter 
from alienating such lands by gift in her life. 
time, 

Evidence as to the limited rights by custom ofa 
widow in her deceased husband's property does not 
give rise to the inference that a daughter also has 
limited rights in her sonless father’s ancestral pro- 
perty gifted to her. Nor has evidence that & 
Muhammadan fatheris prevented by some local cns- 
tom from giving the bulk of his property to one of 
his sons any bearing on his power tomake a gift of 
the whole of his property to his daughter, 


Appeal from the judgment of the Chief 
Court, Punjab, reported as 1 P. R., 1907. 
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JUDGMENT: 

Siz Jous Epas.—This is an appeal from 
the decree of the Chief Court of the Punjab, 
dated the 18th of April 1906, reversing the 
decree of the District Judge of Jullundur, 
dated the 13th of January 1902, which had 
decreed the plaintiff's claim. 

The plaintiffs brought this suié on the 
llth of May 1900, to obtain possession of cer- 
tain immoveable property, lands and houses, 
in Basti Danishmandan, in the Punjab, which 
they claimed as their ancestral property. 
In their plaint they alleged that the pro- 
perty in question had been held for her life by 
Musammat Zainab, by virtue of a gift made 
to her by her father Sarfraz Khan, an uncle 
of the plaintiffs, and that on her death on 
the 4th of May 1889, the right of inheritance 
in the property devolved upon 
reversionary heirs. They also alleged iu their 
plaint that Musammut Zainab had not, 
in fact, transferred the property to the 
defendant, and that if she had transferred 
the property to him, such transfer was, by 
law, according tothe custom of the tribe 
to which the parties belong, and the 
Riwaj-t-am, null and void as agaiast the 
plaintiffs as reversionary heirs. 

The defendant by his pleadings alleged 
title as owner iu himself by gift from 
Musammat -Zainab, alleged that Musammat 
Zainab was entitled to the fall estate in the 
property in question, and not merely to an 
estate for her life, denied that the plaintiffs 
had avy right to the estate, denied that 
the property was ancestral, denied that 
any law or tribal custom existed which 
: made the gift to the defendant unlawful or 
void, and amongst obher things alleged that 
he had been adopted as her son by Musam- 
mat Zainab. 

The parties to the suit are Sheikh Ansaris 
of a Pathan tribe of Panjab Muhammadans. 
The defendant is in possession of the pro- 
perty in dispute under a gift from Musam- 
mat Zainab made to him in her life-time. 
The plaintiffs’ case, the only case on which 
they could hava succeeded, is that, accord- 
ing to a custom which they alleged to be 
existing and binding in their family, no 
woman conld take by gift more than a mere 
interest for her life without any power of 
. alienation in any -ancestral property of the 
family, and consequently that the gift by 
Musammat Zainab to the defendant was 


them as. 


void. Many issues, some of which, in the 
view which their Lordships take of this 
case, were immaterial or irrelevant, were 
raised by the parties, and much evidence 
was recorded. The District Judge of 
fullundur gave the plaintiffs a decree for 
possession. From that decree the defendant 
appealed to the Chief Court of the Punjab. 
The Judges in the Chief Court mainly 
directed their attention to a question of 
acquiescence, which their Lordships consider 
did not arise on the facts, and to the 
alleged adoption of the defendant by Musim- 
mat Zainab, which was an immaterial issue, 
and having, apparently, although somewhat 
uncertainly, found that Musammat Zainab 
had adopted the defendant, they applied 
Article 118 of the second Schedule of the 
Indian Limitation Act, 1877, to the aase, 
allowed the appeal, and dismissed the suit 
with costs. 

Although their Lordships consider that the 
queetion of an adoption was au immaterial 
issue, they think it advisable to say that 
the omission to bring, within the period 
prescribed by Article 118 of the second 
Schedule of the Indian Limitation Aot, 
1877, a suit to obtain a declaration that 
an alleged adoption was invalid, or never, 
in fact, took place, i ig no bar to a suit like 
this for possession of property. Their 
Lordships need only refer to Thakur 
Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh Singh (1). Under the general 
Muhammadan law an adoption caunot be 
made; an adoption, if made in fact by a 
Muhammadan, could carry withit no right 
of inheritance. 

It may be further observed that, even if an 
adoption by a Muhammadan was permissible 
by any valid custom in the Punjab, the 
Chief Court found that it had not been proved 
that the parties tothe suit belonged to a 
family to which the Punjab agricultural or 
other similar restrictive customs must ba 
presumed to apply. 

in order to understand the material evi. 
dence in this case, it is necessary to refer to 
the pedigree of the plaintiffs. Muhammad 
Ali Sher, the common ancestor of the plain. 
tiffs and Musammat Zainab, had three sons, 
one of whom, Jehangir Khan; had by his wife, 

(1) 831. 4.156; 10 0. W. N. 1065; 8 Bom. L. R. 


722; 16 M. L. J. 440; 8 A. L. J. 695; 4. C. L. J. 405; 1 
M, L. T. 265; 9. O, O. 877; 28 A. 727. 
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Musammat Fatima, a daughter, Musammat 
Maryam, who married her cousin, Sarfraz 
Khan. Alamgir, another son of Muhammad 
Ah ‘Sher, had three sons, one of whom 
was Sarfraz Khan, who married his cousin 
Musammat Maryam; another son of Alamgir 
was Shahbaz Khan; and the other son of 
Alamgir was Siraj-ud.Din, otherwise called 
Sheraz-ud-Din Khan, who was the father 
of the plaintiffs. Another son of Muhammad 
Ali Sher was Sarwar Khan, who had two 
aons, one of whom was Muhammad Said; 
the other son of Sarwar Khan was Muham- 
mad Bahadur Khan. Sarfraz Khan had 
by his wife Musammat Maryam, a daughter 
Musaminat Zainab, who married ‘Ghulam 
Mohy-ud-Din alias Baghe Khan. The defen- 
dant is & son of Jamal-ud-Din, who was a 
son of a sister of Sarfraz Khan. Jamal-ud- 
Din Khan was & brother of Mohy-ud-Din 
alias Baghe Khan. 

On the 3rd Ramzan 1248 A. H., Jehangir 
Khan, by his deed of gift, gave to his 
daughter Musammat Maryam, wife of 
Sarfraz Khan, absolutely all his one-third 
share of the property of his ancestors which 
had fallen to his lot according to law, in 
lieu of the dower of her mother Musammat 
Fatima. Musammat Maryam obtained pos- 
session of the property which had been given 
to her by her father Jehangir Khan, and re- 
mained in possession for 15 years, when she 
gave that property to her husband Sarfraz 
Khan, who took possession on her death. 
Musammat. Maryam died in 1846 or 1847. 
After her death Sarfraz Khan’s right to the 
possession of the property which had come to 
him from Musammat Maryam was challenged 
by Muhammad Said Khan and Muhammad 
Bahadur Khan, sons of Sarwar Khan, and 
_Sheraz-ud-Din Khan, the father of the 
plaintiffs, who contested the alienation to 
Sarfraz Khan, alleging that by custom 
daughters had no right of succession. 
Sarfraz Khan brought a suit for mainten- 
ance of possession in the Court of the Deputy 
Collector against Muhammad Bahadur Khan, 
Muhammad Said Khan, and Sheraz-ud-Din. 
In that case Sheraz-ud-Din, Shahbaz Khan, 
and Muhammad Bahadur Khan, proved 
that Musammat Maryam had been 
in possession of the property and had, through 
the agency of her husband Sarfraz Khan and 
his brother Sheraz-ud-Din, received the rents 
of the land together with zemzndarz dues 


and had paid the Government revenue. In 
that case Mahammad Said Khan testified to 
the facts of the gift and delivery of posses- 
sion to Musammat Maryam, aud Sheraz-ud- 
Din admitted that a deed of gift had beeu 
executed and that possession had been deli- 
vered to Musammat Maryam. Several other 
witnesses, including the marginal witnesses 
to the deed of gift, proved that the property 
had remained in the possession of Musam- 
mat Maryam for her life-time, and had, after 
her death, passed to Sarfraz Khan, her hus- 
band. On the 16th of May 1849, the Daputy 
Collector ordered that a decree fov Sarfraz 
Khan’s claim be passed to the effect that 
Sarfraz Khan should retain possession of 
the land then in suit. From that order of 
the Deputy Collector, Muhammad Bahadur 
Khan appealed to the Settlement Officer, who, 
on the 8rd of August 1849, dismissed the 
appeal, holding that the inquiry before the 
Deputy Collector had established Sarfraz 
Khan’s possession, occupation of, and title 
to the land, and that if Muhammad Bahadar 
Khan had any claim to the land he was at 
liberty te lodge a suit ina Civil Court. No 
suit was brought in a Civil Oourb to contest 
the right or title of Sarfraz Khan to the 
land which had come to him from Musammat 
Maryam. The facts above referred to afford, 
in their Lordships’ opinion, strong evidence 
that there was no custom applying to this 
family which limited the estate in ancestral 
lands which came to a daughter by gift to 
a mere life-estate, and which prevented a 
daughter alienating such lands by gift in 
her life-time. 

On the 15th of December 1851, Sarfraz 
Khan, who was then in possession of the 
lands which had come to him by gift from 
his wife Muzammat Maryam, and was also 
in possession of his own third share of three 
shares inthe ancestral property which had 
come to him by lot according to law, made 
a deed of gift by which he gave to his 
daughter Musammat Zaioab absolutely his 
entire property of every kind, and gave her 
possession. To that deed Shahbaz Khan, son 
of Alamgir, was one of the witnesses, Sar- 
fraz Khan died on the 10th of May 1852, 
and on that day the patwarz of Basti Danish- 
mandan, on inquiry of Musammat Zainab, 


was directed by- her to enter the entire share - 


of Sarfraz Khan, which had come to her, in 
the official papers in the name of her husband 
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Ghulam Mohy-ud-Din, whose name was ac- 
cordingly entered on the 10th of May 1852. 
In or about 1859, Muhammad Bahadur Khan 
and Muhammad Said Khan brought a suit 
in the Revenue Court of the Extra Assistant 
Commissioner of Jullundur against Ghulam 
Mohy-ud-Din, in which they claimed posses- 
sion of the lands which had come through 
Musammat Maryam and Sarfraz Khan to 
Musammat Zainab. The plaintiff in that 
suib alleged that Sarfraz Khan had not exe- 
cuted the deed of gift inu favour of Musam- 
mat Zainab, that the property in suit could 
not have passed through his wife Musammat 
Zainab to Ghulam Mobhby-ud-Din, and that as 
Sarfraz Kban had died without a son the pro- 
-perty had vested in them, Muhammad Baha- 
dur Khan and Muhammad Said. In that 
suit the patwarz of Basti Danishmandan . was 
examined as a witness, and in reply to the 
question—"In Basti Danishmandan what cus- 
tom prevails in respect of an estate left by 
a sonless proprietor P" said— 

“The following custom prevails:—The es- 
tate of a proprietor dying childless goes to 
his daughters. Should he make a gift of his 
property during his life-time in favour of his 
daughters, they succeed to their father’s 
estate. If he does not make a gift in favour 
of his daughters during bis life-time, his 
brothers and brothers! sons succeed to his 
estate.” : 

Ghulam Mohy-ud-Din gave evidence in that 
suit; he claimed no title in himself; he said 
that his wife Musammat Zainab was the 
proprietor, and that she had full authority 
to have her own name inserted in the official 
papers or to allow the entry in his name 
to stand. Many other witnesses were ex- 
amined in that suit, and on the 25th of June 
1859 the Extra Assistant Commissioner of 
dullundur dismissed the suit. From that 
order dismissing the suit, Mühammad Siraj- 
ud-Din (Sheraz-ud-Din Khan) who had appa- 
rently come into the suit as a plaintiff, 
Muhammad Bahadur Khan, and Muhammad 
Said Khan, appealed to the Deputy Com- 
missioner, who on the 81st of December 1859 
rejected the appeal but holding that as 
Musammat Zainab alone was the . proprietor, 
directed that her name should be entered in 
the column of owners. From the order re- 
jecting their appeal, Muhammad Siraj-ud- 
Din (Sheraz-ud-Din Khan), Muhammad Ba- 
hadur Khan, and Muhammad Said Khan, 


appealed to the Commissioner of Jullundar, 
who on the 25th of February 1860 dismissed 
their appeal. 

On the 6th of May 1887, Baghe Khan 
(Ghulam Mohy-ud-Din) executed a deed in 
which he stated that be had adopted Niaz- 
ud-Din when he was two years old and 
that he and his wife had brought him up. 
Niaz-ud-Din, who is mentioned in the deed, 
is Muhammad Niaz-ud-din Khan, the defen- 
dant in this suit. 

On the 22nd of May 1888, Ghulam Mohy- 
ud-Din Khan and his wife Musammat Zainab 
executed a deed of settlement by which 
Ghulam Mohy-ud-Din gave certain’ property 
of his in Basti Danishmandan, which is not 
in dispute in this suit, to Muhammad Niaz- 
ud-Din Khan, and Musammat Zainab gave 
to Niaz-ud-Din Khan the property which is 
in dispute in this ease. in that deed it is 
stated that Muhammad Niaz-ud-Din Khan 
had been placed in possession. An appli- 
cation was made to enter the name of the 
defendant Muhammad Niaz-ud-Din Khan in 
the column of proprietors in respect of the 
property in dispute in this suit, and Musam- 
mat Zainab having stated to the Tahsildar 
that Muhammad Niaz-ud-Din Khan was in 
possession, and no objector appearing, the 
Tahsildar sanctioned the mutation of names, 
and the name of Muhammad Niaz-ud-Din 
Khan was accordingly entered in the column 
of proprietors. 

In 1-95 and 1896 the principal ‘lands 
which had been held in unpartitioned shares 
by Muhammad Niaz-ud-Din Khan, Muham- 
mad Umar Khan, and Muhammad Pirdad 
Khan, were by agreement between them 
partitioned, each having allotted to him lands 
which represented his share. , Muhammad 
Niaz-ud-Din’s shares in the partition 
represented shares which had come to him 
by the gift of Musammat Zainab. Musam- 
mat Zainab was then alive; she died on the 
Ath of May 1899. 

Their Lordships consider that these 
partition proceedings between Muhammad’ 


Umar Khan, Muhammad Pirdad Khan, 
and Muhammad Niaz-ud.Din Khan, 
who were the original parties to 


this suit, afford very strong evidence in 
favour of Muhammad Niazud-Din, who is 
the defendant in the suit, and respondent 
in this appeal. The evidence which was 
given on. behalf of the plaintiffs to prove 
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that a custom existed and applied to this 
family, by which a female could take only 
a life-interest in the ancestral property 
which had come to her by gift from her 
sonless father and had in such property 
no power to alienate it by a gift in her life- 
time, was of the most shadowy description 
and failed to prove the custom alleged by 
them. Evidence as to the limited’ rights 
by custom of a widow in her deceased hus- 
band’s property was not evidence from 
which the custom alleged by the 
plaintiffs in this suit could be inferred. 
Nor was evidence that a Muhammadan 
father had been prevented by some local 
custom from giving the bulk of his pro- 
perty to one of his sons, evidence which 
had any bearing on the issue in this case. 
The evidence, to which reference has been 
made by their Lordships, relating to the 
devolution of Jehangir Khan’s share to 
Musammat Zainab, is entirely inconsistent 
with the existence of the custom which has 
been alleged by the plaintiffs. : 

Their Lordships find that not only have 
the plaintiffs failed to prove the custom 
aleged by them, but the alleged custom 
has been disproved. They also find that 
Musammat Zainab had a full proprietary 
estate in the property in dispute, and that 
she made & valid gift of that property to the 
defendant. 

Their Lordships will humbly advise His 
Majesty that the decree of the Chief Court 
of the Punjab dismissing the suit of the 
plaintiffs should be affirmed and this appeal 
be dismissed with costs, 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Civi, Rersrence No. 44 or 1911. 
December 23, 1911. 
Present: —Mr. Justico Chevis. 
DEVTA JAMLU —PraAIiNTIFF 
versus 


HARI DAS AND ANOTHER— DEFENDANTS. 
Jurisdiction of Civil or Revenue Qowrt —Swit for fixation 
. of rent due "from, occupant of water-mill— Water-mill not 
land—Punjab Tenancy Act (XVI of 1887), s. 3—Ten- 
ant, 
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A suit for the fixing of rent due from the ocoupant 
of a water-mill is cognizable by a Civil Court. 

The site of a water-mill cannot be said to be used 
for agricultural purposes or for purposes subservient 
to agriculture. The occupant of such a mill does not 
hold “land” as defined in the Punjab Tenanoy 
je His rights are, therefore, not governed by the 

ot. ' : 
Farman Ali v. Imam Din, T7 P. R. 1904, followed, 

Case .referred by the Commissioner, 

Jullundur Division, with his Letter No. 3330, 


dated the 10th July 1911, for orders of the 


Chief Court of the Punjab. 


ORDER.— This order will also cover the 
connected case, Reference No. 45 of 1911. 

The plaintiff lodged. two suits claiming 
that he was the owner and defendants were 
the tenants of two mills, that the defendants 
were entered in the Revenue Records as pay- 
ing no rent, but that the tenants of neigh- 
bouring mills paid rent at a certain rate to 
the landlords and that rent should-similarly 
be fixed as regards these milla. 

The cases were instituted in the Court of 
the Assistant Commissioner, Kulu, who has 
the powers of a Collector and also of a 
District Judge. He decided the cases on 
the Revenue side, and appeals were pre- 
ferred to the Commissioner, who has referred 
the cases to this Court under section 100, 
Tenancy Act, quoting Farman Ali v. Imam 
Din (1). (The number of the ruling has by 
a slip been given as 76 in the Oommissioner’s 
order of reference). The Commissioner is 
quite rightin saying that Karman Ali v. 
Imam Din (1) is authority for holding that 
such suits are cognizable by the Civil 
Courts. As pointed outin that judgment, 
the site of a water-mill cannot be said to be 
used for agricultural purposes or for purposes 
subservient to agriculture, and the occupant 
of such a mill is not holding “land” as 
and his rights are 
therefore, not governed by the Tenancy Act. 

I direct that the decrees passed in these 
two cases be registered as decrees of the 
District Judge of Kulu. The Commissioner 
should return the appeal for presentation to 
the Civil Appellate Court. 


(1) 77 P. R. 1904. 
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CALCUTTA HIGH COURT. 
MiscELLANEOUS Crym ApPgAL Nos. 167 AND 
279 or 1908. 

December 14, 1911. 
Present: — Mr. Justice Coxe and Mr. Justice 
N. Chatterjea. 

RAMDEO PROSAD SINGH—Joupement- 
DEBTOR—APPELLANT 
-  - versus 
GOPI KOHRI AND orHERS—DEGCREE-HOLDERS 


=a» RESPONDENTS. 

Hindu Law--Mitakshara—Interest—Liability of 
grandson to pay interest on grandfather's debt—Joint 
decree against father and grandfather—Dtstinction 
between interest at birth and that acquired by survivor- 
ship. 

A decree was passed against the grandfather and 
the father of the appellant, a Hindu governed by the 
Mitakshara, for recovery of possession of land with 
mesne profits, costs and interest: 

Heid, that, although a grandson may not be liable 
to pay interest on the grandfather’s debts, yet, as the 
decree was passed against both the grandfather and 
the father, the latter was liable for the whole of the 
interest and mesne profits decreed and that, therefore, 
the appellant is liable for the same. 


Held, also, that, after the death of the grandfather 
and father, there did not remain any distinction be- 
tween interest which was vested in the appellant at 
his birth and the interest that he acquired by sur- 
vivorship and that, therefore, the deoree-holder should 
not be compelled to proceed first against what was 
the share of the grandfather and the father at the 
time of the decree, and only in the event of that be- 
ing insufficient, to proceed against the interest that 
then belonged to the appellant. 

Kishun Pershad Chowdhury v. Tipan Pershad Singh, 
34 0, 735, 11 C, W. N. 613; 5 C. L. J, 669, distinguished. 


Appeal from the order. of the Sub-Judge of 
Mongbyr, dated April 4th, 1911. 


Babus Umakalt Mukherjee and Ganesh Duit 
Singh, for the Appellant. 


Babu Kulwant Sahar, for the Respondents. 


JUDGMENT.—In this case the respondent 
obtained a decree against Ajodhya and 
Damodar, the grandfather and father res- 
pectively of the appellant, for recovery of 
possession of land, with mesne profits, costs 
and interest. The mesne profits were sub- 
sequently ascertained and decreed in 1°02 
against Damodar and Ajodhya. Ab that 
time all three members of the family were 
in existence. The respondent took ont exe- 
cution of the decree; and the case ultimately 
came up to this Court in appeal. The Court 
below had exoluded certain evidence; and the 
case was remanded in order that an op- 
portunity might be given to the appellant tQ 
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show that the debt with respect to which 
execution was sought was not one for which 
he was liable. On remand the Court below 
has come to the decision that the appellant 
is liable; and this finding has been returned 
to this Court. 

Two points have been taken on behalf of 
the appellant. The first is that, in any oase, 
the decree-holder is not entitled to interest; 
and reference has been made toa passage at 
page 232 of Babu Golap Chandra Sarkar 
Shastri’s book on Hindu Law, in which it is 
said that the grandson is not liable to pay 
interest on the grandfather’s debts. It is 
argued that the dispossession which created 
the liability to account for mesne profits was 
effected by Ajodhya, the grandfather; that, 
therefore, it was he that was liable for the 
interest, and that that liability does not de- 
scend to the present appellant, who is his 
grandson, But itis clear that the decree 
for mesne profits was passed against both 
Damodar and Ajodhya, and there is nothing 
to show that the dispossession which formed 
the cause of action was not effected by 
Damodar just as much as by Ajodhya. In 
any case, it is clear that Damodar was liable 
for the whole of the interest and mesne pro- 
fits decreed; and, that being so, the passage 
we have quoted does not relieve the present 
appellant from a similar liability. 

The second point taken is based, to a great 
extent, onthe decision in Kishun Pershad 
Chowdhury v. Tipan Pershad Singh (1). That 
was a suit by a mortgagee againsta father 
and son, to enforce a mortgage; and the order 
was that the plaintiff should have the usual 
mortgage-decree against the share of the 
father and, if that was not sufficient, should 
be entitled to realise the balance by the sale 
of the share of the son in the ancestral 
property. It is argued that, following the 
principle of this decision, the decree-holder 
ought to proceed first against what was the 
share of Damodar and Ajodhya in the an- 
cestral property at the time of the decree, 
and only in the event of that being insuffi. 
cient, should be allowed relief against the 
interest that then belonged to the present 
appellant, The case, however, which has 
been cited was a suit upon a mortgage; and 
it seems open to considerable doubt *whether, 
if it had been a case of a simple money- 
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decree, the Court would have made any 
distinction between the interest of the father 
and that of the son. But, whether that be 
go or not, we are certainly not prepared to 
hold that after the death of Damodar and 
Ajodhya there remains any such distinction 
between the interest which was vested in the 
appellant at his birth and interest that he 


acquired by survivorship, from Damodar and. 


Ajodhya, as wonld justify the applieation of 
the case cited. The case, therefore, does 
not appear to us to sustain the contention of 
the learned Pleader for the appellant; and 
there is certainly no direct authority in 
favour of that contention. 

No attachment of the property had been 
effected during the life-time of Damodar and 
Ajodhya. 

It has been argued that the appellant is 
not entitled to take these pleas at the present 
time, But, as we have decided that they 
are not well founded, itis not necessary to 
give any opinion on that point. 

The appeal will be dismissed with costs. 

This decision will also’ govern Appeal 
No. 279 of 1908. 

The hearing fee for both the appeals is 
assessed at five gold mohurs.: 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Letters Parent ÁPPEAL No. 66 or 1911. 
December 22, 1911. 
Fresent:—Sir Richards, K. C., Chief 
Justice, and Mr. Justice Banerji. 

Mirza ABDULLAH BEG AND oTBREES— 
PLAINTIFES—- APPELLANTS 

cersua : 
ABDUL HASAN AND orHERE— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), O.T, r, 10— 
Suit instituted by a person having no interest in the 
property —Right person added as plaintiff subsequenily 
by order of Cowrt-Discretion. "M 

A. and E. were brother and sister living in the sume 
house. Defendants built a construction encroaching 
npon a portion of the house in which A. and K. lived. 
A. brought a suit for injunction and demolition of 
the construction. Later on, ib turned ont that K. was 
she owner of the house and that 4. had no interest in 
tt. The Court made K. also a plaintiff in the suit and 
proceeded to decide the case:. 
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Held, that the suit could proceed between the par- 
ties, and that having regard to the circumstances of 
the case and to the fact that A. was living in the 
same house with his sister K., the joining of K., asa 
plaintiff by the Court was not an unreasonable or 
illegal exercise of the powers conferred on the Court 
by Order J, rule 10 of tho Civil Procedure Code. 


Appeal against the order of the Hon’ble 
Sir George Knox, Judge, Allahabad High 
Court, under section 10 of the Letters Patent, 
in Second Appeal No. 852 of 1910, dated the 
9th May 1911. See 11 Ind. Cas. 223, 

Mr. Govind Pershad, for the Appellants. 

Mr. Gulam Mujtaba, for the Respondents. 


` JUDGMENT.—The suit out of which this 
appeal arises was a suit instituted by one 
Mirza Abdulla Beg, claiming a mandatory 
injunction for the demolition of certain con- 
structions which he alleged the defendants 
had wrongfully made. He claimed to be 
entitled to a certain house which he alleged 
had been encroached upon. The defendants 
denied his title and claimed that the house 
was nof his house but their house. 
Abdullah Beg was examined, and in the 
course of his examination he admitted that 
his sister, one Kulsum Bibi, had an interest 
in the house, The Court of first instance 
thereupon made an order, presumably under 
the provisions of Order J, rule 10 of the Code 
of Civil Procedure, and added of his own 


. motion Kulsum Bibi and other residents in 


the house as co-plaintiffs in the suit. The 
learned Judge of this Court before whom the 
suit came in second appeal had’ some doubt 
as to whether or not Kulsum Bibi really con- 
sented to join in the proceedings, and he says 
in one part of his judgment that it does not 
appear that Kulsam Bibi was in any way 
related to Mirza Abdulla Beg, the original 
plaintiff. He was clearly in error in this 
respect. There is not the smallest doubt 
that Kulsum Bibi was the sister of the plain- 
tiff Abdulla Beg, that both lived together 
in the house, and that she consented to be 
added as & plaintiff and adopted the proceed- 
ings which had been initiated by her 
brother. The learned Munsif having added 
Kulsum Bibi as a plaintiff proceeded, to go 
into the merits of the case. He found that 
the real owner of the property was Kulsum 
Bibi and not Abdullah Beg. We do not 
think that it was necessary for the learned 
Munsif to have gone into the question of the 
legal ownership of the house excepting so far 


Mirza - 
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as it was necessary to find whether the plain- 
tiffs between them were entitled to the pro- 
perty. The question of their rights infer 
se did not arise. Jt was not convenient to 
try such rights in a ease where the plaintiffs 
were joining in a common action against al- 
leged wrong-doers. Having heard the case 
on the merits, he decided the suit partly in 
favour of the plaintiffs and partly in favour 
of the defendants. The defendants have not 
in any way been prejudiced by the adding of 
Kulsum Bibi as a co-plaintiff; rather the 
contrary, She having been made 4 party to 
the proceedings, was bound by the decision 


-of the Court in so far as it was in favour of 


the defendants. 
pealed to the learned Distriet Judge. 
of the grounds of appeal on behalf of the 
defendants were strictly on the merits of the 
case. In the last ground of appeal, however, 
it was. contended that as the original plain- 
tiff Abdulla Beg had no title, according to 
the finding of the Court, the decree should 
not have been granted. The learned District 
Judge did not go into the merits of the case, 
nor did he set aside the order adding Kulsum 
Bibi as a co-plaintif but summarily dismiss- 


However, both parties ap- 


ed the suit on the ground that Kulsum Bibi 


' ought not to have ‘been joined, and that, in- 
asmuch as the Court of first instance had 
found that Abdullah Beg had no title, he 
dismissed the suit not only against Abdullah 
Beg but also against Kulsum Bibi. Upon 
second appeal to this Court the decision of 
the learned District Judge was confirmed. 
We doubt very much whether our learned 
brother would have taken the view he did, 
had he been aware of the fact that Abdullah 
Beg and Kulsum Bibi were brother and sister 
living together ip the very house in question. 
It is to be admitted here that the dismissal 
of the suit against Kulsum Bibi, who was 
added by the Court, cannot possibly be sus- 
tained. We think further that, under the 
circumstances of the present case, and hav- 
ing regard to the fact that Abdullah wasliving 
in the house with his sister, the joining of 
Kulsum Bibi as a plaintiff by the Court was 
not an unreasonable or illegal exercise of 
the powers conferred on the Court by Order 
I, rule 10. It enabled the Court to do ecm- 
plete justice between the parties and pre- 
judiced no one, all persons who were in 
physical possession of the house would have 
been bound by the result of the suit, whether 
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that result was in their favour or in favour 
of the defendants, The order that the 
learned Munsif made was calculated to set- 
tle disputes once for all between all parties. 
We think that after the evidence has been 
taken, that it would be deplorable if the 
ease was now dismissed on the _ technical 
point of the want of legal title in Abdullah 
and the parties driven to commence their 
litigation all over again. We think this 
appeal ought to be allowed. We accordingly 
set aside the decree of this Court and also of 
the lower Appellate Court. The case was 
decided ona preliminary point. According- 
ly, it will be remanded under the provisions 
of Order XLI, rule 23, with directions to the 
learned District Judge to re-admit the appeal, 
&nd to proceed to hear and determine the 
same on the merits. Costs here and hereto- 
fore will be costs in the cause. 


Oase remanded. 


OALCUTTA HIGH COURT. 
SEGOND Civit, Appear, No. 2317 or» 1909. 
September 4, 1911. 
Present;— Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
Moharant JANKI KOERI—PLiAINTIER— 
APPELLANT 


versus 
BASDEO OJHA AND ANOTHER— DEFENDANTS 


—HESPONDENTS. 

Res judicata —Suit for rent—Previous Certificate can- 
celled on ground that bona fide claim of right is involu- 
ed—No adjudication on merits—Public Demands Re- 
covery Act (I B. C..of 1895), s. 7 &ub-s. (1) cl. (c), s. 
10, s. 12 sub-s. (1), s. 82, sub-s, (1)—Otvil Procedure 
Code (Act XIV of 1882), s. 13. 

A certificate for arrears of rent was made on behalf 
of a landlord who was a Ward of QOourt. The 
tenant objected on the ground that he held the land 
rent-free, The certificate officer decided in favaur of 
the landlord. Upon an appeal by the tenant, the Col- 
lector, without entering into the merits, cancelled the 
certificate on the ground that there was a bona fide 
claim of right involved in the proceedings. The land- 
lord then brought a suit forrentin respect of which 
the certificate had previously been made: 

Held, that the suit is not barred by the doctrine of 
res judicata as the Collector did not caneel the cer, 
tificate on the merits. 


Appeal from the decree of the Sub-Judge 
of Mozaffarpur, dated June 24th, 1909, re. 
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versing that of the Munsif of Sitamorhi, 
dated April 28rd, 1908, ; 


Babus Ram Charan Mitra, Senior Govern- 
ment Pleader, and Dwarka Nath Mitra, for 
the Appellant. 


Babu Luchmi Nurain Singh, for the Re- 
spondents. 


JUDGMENT,—The question of law which 
calls for our decision in this appeal is, whe- 
' ther the trial of a suit for rent is barred by 

reason of an order made by a Collector under 
the Public Demands Recovery Act by which 
he cancelled a certificate on the ground that 
there is 2 bona fide claim of right involved 
in the proceedings. The appellant claims to 
be the landlord of the defendants. She is 
a Ward of the Court and a certificate for 
arrears of rent was made upon an application 
presented on her behalf under section 7, 
sub-section (1) clause (c) of the Public De- 
mands Recovery Act of 1895. Under sec- 
tion 8, subject to the other provisions of the 
Act, the certificate so made acquire the force 
and effect of a decree of the Civil Court as 
regards the remedies for enforcing the same 
and for that purpose alone. Notices were 
thereafter served upon the judgment-debtors 
under section 10. They appeared and ob- 
jected under section 12, sub-section (1), that 
they were not liable to pay any portion of 
the amount for which the certificate had 
been made against them inasmuch as they 
held the land rent-free. The certificate 
officer thereupon heard the petition and de- 
cided in favour of the landlord, An appeal 
was preferred by the tenants to the Collector 
under sub-section (1) of section 32 of the 
Public Demands Recovery Act. The result 
"was that the Collector cancelled the certifi- 
eate, inasmuch as he was of opinion that 
substantial questions of title were in contro- 
versy between the parties. The landlord 
thereupon commenced the present action for 
recovery of the rent in respect of which the 
certificate had previously been made at her 
instance. The tevants objected that the 
claim was barred by the doctrine of res 
judicata. This contention was overruled by 
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section 13 of the Code of Civil Procedure of 
1882, has no application to the circumstances 
of the present case. In our opinion this 
contention is obviously well founded. We 
may state at the outset that it has not been 
argued by the learned Vakil for the appel- 
lant that if a certificate has been made and 
the matter has been decided on the merits 
by the certificate officer and in appeal by the 
Collector, the question can be re-agitated in a 
suit for rent. Such a view cannot possibly 
be maintained on first principles. <A litigant 
who is allowed two alternative remedies 
cannot, if he elects in favour of one of them 
and pursues it ansuccessfully, take recourse 
to the otherremedy. Here, however, the case 
is different. There was no adjudication on 
the merits by the Collector. In fact, the 
Collector proceeded in substance under the 
proviso to section 13 of the Pablic Demands 
Recovery Act. That proviso lays down that 
if in the opinion of the certificate officer the 
petition involves a bona fide claim of right he 
shall refer the petition to the District Col- 
lector for orders and the District Collector, 
if he is satisfied that a bona fide claim of 
right is involved, shall make an order can- 
celling the certificate. In the case before us, 
the Collector bas cancelled the certificate not 
upon a reference by the certificate officer but 
in the exercise of his appellate jurisdiction. 
This, in our opinion, does not make any 
substantial different in the position of the 
parties. The essence of the matter is, that 
there has been no adjudication on the merits 
by the Collector and consequently there is 
nothing to prevent the plaintiff from seeking 
relief in the present suit. 

The result, therefore, is that this appeal 
is allowed, the decree of the Subordinate 
Judge set aside and the case remanded to 
him in order that the appeal may be heard 
on the merits. The costs of this appeal will 
abide the result, 
, Appeal allowed. 


the Court of first instance but upon appeal ~- 


has found, favour with the Subordinate Judge. 
The landlord has now appealed to this Court, 
and on her behalf it has been contended that 
the doctrine of res judicata, as embodied in 
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(s. c. 14 C. L. J. 562.) 
CALCUTTA HIGH COURT. 
REGULAR Cryin Appear No. 542 or 1908. 

^ August 23, 1911. 
Preseni;-—Mr. Justice Brett, Mr. Justice 
Mookerjee and Mr. Justice Vincent. 
MAHAMMAD MEHDI HASSAN KHAN 
AND ANOTHER— P'EAINTIFES— APPELLANTS 
versus 


SHEOSHANKAR PERSAD SINGH AND 


OTHERS—D ££NDANTS — RESPONDENTS, 

Revenue Sale Law Act (XI of 1859), ss. 10, 11, ae 
Bengal Land Registration Act (VII B. C. of 1876), S. 
—Separate accounts, opening of, by Collector without 
risdiction, effect of — Civil Procedure Code (Act XIV of 
1882), s. 575—Civil Procedure Code (Act V of 1908), s. 
98, sub. s. (2) — Point of law only to be referred. 

Per Mookerjee and Vincent, JJ. (Brett, J. dissenting.) 
--A proprietor, who is not a recorded sharer of a 
joint estate held in joint tenancy, within the meaning 
of section 10 of Act XI of 1859, nor a recorded sharer 
whose share consists of a specific portion of the land 
of the estate within the meaning of section 11, but is 
recorded as proprietor of an undivided interes held 
in common tenancy of a specific portion of the lands 
of the estate but not extending over the whole estate, 
- within the meaning of section 70 of the Bengal Land 
Registration Act, 1876, is not entitled to olaim the 
benefit of the exception made in section 58 of Act XI 
of 1859 in favour of sharers with whom the Collector 
has, under section 10 or section 11 of the Act, opened 
separate accounts. 

Per Mookerjee, J.— Where jurisdiction is usurped 
in contravention of statutory provisions, the aot per- 
formedis a nullity. Therefore, ifa Collector opens 
a separate accountin clear contravention of the provi- 
sions of sections 10 and 11 of Act XI of 1859, that 15, 
if he applies the provisions to cases to which the Legis- 
laturé never intended that they should be applied, his 
act is without jurisdiction aud cannot confer upon the 
person who obtains a separate account opened under 
such circumstances, the statutory privilege created by 
sedtion 53. 

Share-holders in some only of the villages constitut- 
ing an estate, cannot claim to have a separate account 

opened under either section 10 or section 11. 
^. Nunho Shahee v, Ram Pershad, 21 W.R. 38, follow- 
ed. 

Under section 575 of the Civil Procedure Code, 
1882, it was the appeal that was referred toa third 
Judge, when the Judges hearing an appeal differed in 
opinion on a point of law; under the present Code of 
1908, only the point of law is to be referred. 


Appeal against the decree of the Sub- 
ordinate Judge of Chapra, dated the 10th 
September 1908, 


Babus Umatkalt Mookerjee and Moulvis 


Mustafa Khan and Sowgat Ali, for the Appel- 
lants. 


Babu Shorosht Oharan Mitter, Dr. Sarat 
Ohunder Bysack and Babu Harendra Krishna 
Mubkerji, for the Respondents, 


JUDGMENT. 

Brett, J.—The entire Mehal Raiputbi bear- 
ing Towji No. 3143 in the Saran Collectorate 
was sold for arrears of revenue by the 
Collector, proceeding under the provisions of 
section 14, Act XI of I859, and was pur- 
chased in the name of defendant No. 7, Babu 
Gopal Das. 

Fifteen separate accounts or K:hatas, besides 
one for the residuary share, had bsen opened 
many years ago by the Collector, and 
defendant No. 2 being the malzk of Khata No. 
1 executed three deeds of mortgage in favour 
of Babu Sheo Shankar Prosad Singh, defen, 
dant No. l on the 9th December 1826, 13th 
December 1886 and lst July 1893, respec. 
tively. Afterwards, the share in respect 
of which Khata No.1 had been opened was 
sold-for arrears of revenue due on that share, 
and purchased by Pardip Narain Singh, 
defendant No.6 subject to encumbrances, 
Defendant No. 1 afterwards bronght a suit 
on the three mortgage-bonds, No. 67 of 1897, 
against defendants Nos. 2 to 6 and obtained a 
decree by consent for Rs. 17,281.10. 

On the 25th March 1899, the share, in 
respect of which Khata No 4 had been 
opened, and which belonged to  Kalika 
Prosad Singh, was put up for sale for 
arrears of revenue dueon that share. No 
bids being offered, the Collector proceeded 
under section 14 of Act XI of 1859 and put 
upthe entire estate, No. 3143, for sale and 
it was purchased by defendant No. 7 for 
Res. 1,600. - 

Defendant No.1 then took out execution 
of his mortgage-decres obtained against 
the proprietors of the sharein respect of 
which Khata No. 4 had been opened, praying 
for saleof that sharein execution of his 
decree. Thereupon, defendant No. 7 brought 
a Suit No. 51 of 1904 to have it declared 
that his purchase of estate No. 3143 was free 
of all encumbrances, and asked for a temporary 
injunction restraining the defendant No. 1 
from selling the share, The injunction was 
granted oh condition of defendant No. 7 de- 
positing Rs. 1,454.8, being the amount of 
interest due on defendant No. l's mortgage 
up to Ist August 1906. In that suit defen- 
dant No. 1 pleaded that it was incompetent 
as defendant No.7 was merely ae benamdgr 
of the two plaintiffs. The plea was allowed 
and the suit was dismissed. Defendant No. 1 
then drew oul the Rs. 1,458.8 from deposit, 
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Towji No. 8143 before the Revenue sale dated - 


On the 2nd March 1907 defendant No. 7 

executed a deed of conveyance of the entire 
estate No. 3143 in favour of the plaintiffs 
for Ks, 
, as a deed of sale or a deed of release. 
. Defendant No. l again took out execution 
of his mortgage-decree and the share in 
respect of which Khata No.4 had been 
opened was advertised for sale on _ the 5th 
August 1907, 

Plaintiffs instituted the present suit on the 
80th July 1907 for.& declaration that defen- 
dant No. 1 is not entitled to sell the share 
in respect of which Khata No. 4 had been 
opened on the ground that plaintiffs had pur- 
chased the entire estate-free of all encüm- 
brances. They also claimed, as assignees of 
defendant No. 9, to be entitled to recover from 
` defendant No. 1 the sum of Rs. 1,451-8 
deposited by defendant No. 7 to cover 
interest on the mortgage-debt of defendant 
No. 1. 

The plaintiffs’ case as set out in their plaint 
was that as the entire estate had been sold 
for arrears of Government Revenue and pur- 
chased by defendant No. 7 a stranger, and 
subsequently purchased from him by the 
. plaintiffs, the plaintiffs acquired the estate 
free from all ineumbrances. In the suit 
brought by defendant No. 7, No. 51 of 
190-4, to which reference has already been 
made,it was held that defendant No. 7 
was merely a benamdar for the plaintiffs, but 
ab the same time the opinion was express- 
edinthe judgment that, as the plaintiffs 
Were sharers in respect of whom a separate 
account had been opened by the Collector 
under the provisions of sections 10 and 11 of 
Ast XI of 1859, they came within the excep- 
tion staied in section 53 of the same Act and 
they purchased the estate free of all incum- 
brances. 

This latter ground, though not expressly 
stated in the plaint, was the one on which 
the plaintiffs relied in support of their suit in 
the lower Court, 

Numerous issueg were framed in the lower 
Court, but those which are of importance for 
the purposes of this appeal aré Nos, 5,10, 11 
&nd 6. 


Issue No. 5 is às jcliows: Are the plain- 


tiffs purchasers of this estate free from in- 
cumbrances? 
Issue No. 10 runs as follows: Wore the 


plaintiffs such sharers in Mehal Raiputti, 


12,000, the deed to be treated either 


the Sth June 1890, as to come within the 
exception mentioned in section 53 of Act XI 
of 1859? 

Issue No. 11 is as follows:— Was there any 
separate account validly and legally opened 
under sections IO and il of Act XI of 1859 
on behalf of the »laintiffs? If not, whether 
the defendant No. lis competent to question 
the validity and legality of the separation of 
the account effected before the Revenue sale. 

Issue No. 6 is as follows:—Are plaintiffs as 
assignees of defendant No. 7 entitled to get a 


refund of Rs. 1,454-8 deposited by defendant ' 


No. 7 in Court and withdrawn by defendant 


No.1? 

The Subordinate Judge decided, all these 
issues against the plaintiffs. 

The plaintiffs claimed to be sharers in the 
share in the estate in respect of which Khata 
No. 5 had been opened by the Collector, In 
fact, that separate account was opened on the 
16th April 1872 by an orderof the Collector 
of Saran. The original petition for the open- 
ing of aseparate account was made by Ram 
Anugrah Singh, Rama Kanta Singh and 
Musammat Sarawan Koer (apparently the 
widow of a deceased brother of the two first- 
mentioned persons.) The Mehal Raiputti 
estate No. 9148 consists of 17 mouzahs and 
the petition stated that Ram Anugrah and 
Rams Kanta were proprietors of oertain 
sharesin 15 of these and that Musammat 
Sarawan Koer was the proprietor of the same 
sharein the remaining two mouzahks. An 
objection seems to have been raised in the 
office of the Collector to the three persons 


joining in one petition, and accordingly an, 


amended petition was filed, as ordered by the 
Collector, excluding Musammat Sarawan Koer, 
and on this amended petition the order was 
passed on the 16th April 1872 directing that 
the separate account be opened. 

Subsequently, a portion of the shares of the 
heirs of Ram Anugrah Singh and of Rama 
Kanta Singh was sold. by auction in satisfac- 
tion of decrees obtained against them by the 
plaintiffs, and were purchased by the plaintiffs 
and sale. certificates were obtained by them on 
the 13th June 1896. The plaintiffs appear to 


have been registered afterwards in the Collec- i 
So far as the materials on the record : 


torate. | 
go, the plaintiffs appear io have purchased 


only a portion of the shares which descended : 


to the heirs of Ram Anugrah Singh 


f 
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and Rama  Kanta, That point is not 
clearly dealt with in the lower Court. All 
that the Subordinate Judge says in his 


judgment is that "the plaintiffs are fractional 
_ sharers in 8 or 9 mouzahs out of the 15 or 16 
included in Khata No. 5.” No argument ap- 
pears, however, to have been raised on the 
point that the plaintiffs were not purchasers 
of the eutireshares of Ram Anugrah and Rama 
Kanta, the sharers in whose favour the sepa- 
rate account No. 5 was originally opened. 

The learned Judge held that because Ram 
Anugrah and Rama Kanta Singh were per- 
sons who owned shares only in ior 16 
mouzahs out of the 17 or 18 comprised in the 
mehal, and as such were neither sharers in all 
the mouzahs making up the mehal, nor the 
sole owners of the 15 or 16 moxzahs which go 
to make up with the shares of the other 
mouzahs the entire mehal Towji No. 3143, 
therefore, they were, not sharers who, under 
sections 10 and ll of Act XI of 1859, could 
apply to the Collector to havea separaté 
account opened in their favour. In conse- 


quence, the Collector had no jurisdiction to’ 


open a separate account under sections 10 and 
11 of Act XI of 1859 with them. In support 
of this finding, he relied on the decision of this 
Court in the case of Nunhoo Shahee v. Ram 
Pershad (1), and arriving at these conclusions 
the Subordinate Judge held that the plain- 
tiffs not being sharers in whose favour sepa- 


rate account had been legally opened by the 


Collector they were not entitled to claim the 
benefit of the exceptionin section 53 of Act 
Xt of 1859, and that, therefore, their pur- 
chase of the entire estate was not free from 
incumbrances. 


Further, he held that even if the separate 
account opened by the Collector in favour of 
Ram Anugrah Singh and Rama Kanta 
Singh could be held to be one opened under 
section 70 of Act VII B. O. of 1876, Land 
Registration Act, they conld not claim the 
benefit of section 53 of Act XI of 1859 as 
that section only included sharers in respect 
‘of whom separate shares had been entered 
under sections 10 and 11 of Act XI of 1859. 

Accordingly, he held that the plaintiffs 
were not entitled to the declaration sought 
for in the suit, nor to recover from defendant 
No. 1 the sum of Rs. 1,454-8 deposited by 
defendant No. 7. 


- (1) 21 W.R 38, | 


‘been put up for sale, 


The suit was dismissed with costs and 
plaintiffs have appealed. 

Ib appears that separate account or Khata 
No. 1 was originally opened on the 6th 
January 1872 in the name of Kishendeo 
Singh, who is represented in the present case 
by defendants Nos. 2 to 5. This is the share 
against which defendant No. 1 has obtained 
the mortgage- decree. 

Separate account or Khata No. 4 was opeu- 
ed on the 21st March 1872 in the name of 
Kalika Prosad Singh. - This is the share 
whieh defaulted, 

Separate account or Khata No. 5 was 
opened on the 16th April 1872 in the names 
of Ram Anugrah and Rama Kanta Singh 
on the 16th April 1872. This is the share 
in which the plaintiffs claim rights by pur- 
chase, 

Now, rightly or wrongly, these separate ac- 
counts had been opened for 35 years before 
the present suit was brought; revenue had 
been all along paid in respect of these shares 
into the aaparate accounts, and it would ap- 
pear that the shares in respect of which 
these separate accounts had been opened, had 
each separately, in 
respeot of arrears due on its separate account. 
The proprietors of these shares in respect 
of which the separate accounts had been 
opened had dealt with them separately, and 
there have been transfers and alienations of 
the shares as shares in respect of which 
separate accounts have been opened. 

It is first argued in support of this ap- 
peal that the Subordinate Judge was in 
error in holding that the order of the Collec- 
lor opening the separate account No. 9 in 
respect of the share on which the plaintiffs 
are part purchasers could be questioned after 
the lapse of 35 years, No authority other 
than the Collector had power under the law 
to open a separate account and the law gave 
him full power to open an account, If, in 
ordering that an account be opened, he com- 
mitted an error in law that could not make 
his order bad for want of jurisdiction. In 
the ease of Khata No. 5 the record shows that 
the provisions of the law were fully complied 
with before the ordér was passed directing 
that the account be opened, The necessary 
notices were served and no objection was. 
taken by any one who would at the time 
have been interested in opposing the applica- 
tion. Nor was any appeal preferred against 
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“his decision to the higher Revenue authori- 
ties as might have been done. His order, 
therefore, became final. 

Furthermore, if the order opening this 
separate account be now interfered with, the 
order relating to all the obher accounts would 
be equally open to question with the result 
of disturbing rights long recognized and 
of creating uncertainty, confusion and hard. 
ship. 

Undoubtedly, the separate account kas 
been opened and has been in existence for 35 
years. It is impossible now to treat it as 
though it had neverhad any existence, in- 
deed the defendant No. 1’s own decree is 
based on the existence of the separate ac- 
count No, 1, against the share covered by 
which he is seeking to enforce his mortgage- 
decree. That share was in fact sold for its 
own arrear after the decree had been obtained 
by defendant No. 1. 

Also, it is argued that defendant No. 1 be- 
ing the transferee by mortgage of the rights 
of some co-sharers in the estate, it is not 
open to him now to question the legality of 
an order of the Collector which his trans- 
ferors accepted and have acquiesced in for 
35 years. There was a remedy in the 
superior Revenue Courts when the Collector’s 
order was passed and that remedy never 
having been sought and on the contrary the 
order having been acquiesced in for 35 years 
it cannot now be questioned and declared in- 
valid by a Civil Court. 

It is also contended that even accepting, 
. though not admitting, that the separate ac- 
count could not have been opened under the 
provisions of sections 10 and 11 of Act XT 
of 1859 [still any defect would be covered by 
section 70 of Act VII B. C. of 1876, and 
section 71 of that Act which makes the 
provisions relating to sale included in sec- 
tions 138 and 14 of Act KI. of 1859] 
applicable to aecounts opened under section 
70 of Act VIL B.C. of 1859 would also 
operate to bring the sharers in respect of 
whom the separate share had been opened 
within the exception provided by section 53 
of Act XI of 1859. 

It has also been suggested that defendant 
No. lis bound by the finding of the Court in 
the Suite No. 51 of 1904 to which he was a 
party. 

As to this last contention we have only to 
observe that it has no weight. The suit was 


dismissed for other grounds and the opinion 
expressed by the Judge.was not necessary for 
the decision of that suit,and so cannot bind 
the defendant. 

The most important question is certainly 
whether, after the lapse of 85 years, a Civil 
Court can call into question the order of a 
Revenue Court, which order was originally 
passed with all the formalities required by 
the law, which was not appealed against and 
so became final as regards the parties affect- 
ed by it, and which has been acquiesced in 
by the persons through whom the defendants, 
who now desire to dispute the order, claim 
title. In consequence of that order of the 
Collector and of other similar orders for the 
opening of separate accounts in respect. of 
other shares in the same estate, rights have 
been lost, sold, or transferred, and to disturb 
the order after the lapse of so many years 
would be to render uncertain titles long 
existing and to create confusion and hard- 
ship. * 

In my opinion, the Collector certainly had 
jurisdiction to open the separate account, If, 
at the time of opening the account, he mis- 
understood. the provisions of the law that 
would not necessarily make his order void | 
but voidable by the persons affected thereby. 
In the present instance none of the persons 
who were.affected by the order have ever 
raised any objection to it, and the question 
is whether the defendant No. 1 as mortgagee 
of defendant No. 2 whose share, in respect of 
which Khata No, 1 was originally opened, 
has subsequently been sold, can be allowed to 
raise the objection in this suit. | 

In my opinjon, the order of the Collector, 
acquiesced in and acted on for 35 years, is 
not now open to question by a Civil Court, 
and, if it were, the defendant No. l, who 


_acquiescad in the order all along, cannot be 


allowed in this suit to dispute the legality of 
the order. 

The contention that the order is illegal 
depends entirely on the decision of . this 
Wourt in the case of Nunhoo Shahee v. Ram 
Pershad (1). That decision was delivered 
onthe 15th December 1873. The judgment 
states that plaintiff comes into Court upon a 
statutable cause of action and that his suit 
must be dismiased unless he brings himself 
either within section 10-or section, 11 of Act 
XI of 1859. Exactly what the cause of 
action was is not atated. Apparently, hesued 
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to have it declared that he had a right to have 
a separate account opened in respect of his 
share in the estate, As, however, he was only 
an eight-annas share-holder in 4 mouzahs out 
of the 6 which constituted the whole estate it 
was held that he was not “a recorded sharer 
of a joint estate in common tenancy within 
section 10." It was further held that he 
could not come under sestion 1l because he 
was not recorded sharer of a joint estate 
whose share consists of a specific portion of 


~ the land of the estate because he had only an 


undivided moiety of 4 mouzahs out of 6. If 
he had been joined with his co-sharers in the 
4 mouzahs he might possibly have come before 
the Court with them as a party entitled to 


‘sue under section 11. 


In the present case, the original petition for 
opening a separate account was made by Ram 
Anugrah Singh, Rama Kanta Singh and 
Musammat Sarawan, who together, apparently 
as members of one family, held shares in all 
the mouzahs included in the estate, 
name of Musammat Sarawan was withdrawn 
by order of the Collector on a report from an 
officer of this Court. In the judgment relied 
on it is not stated what would be the effect if, 
in a case like the present, the defendants had 
shares in 15 out of 17 mouzahs and joined in 
their application those co-sharers who had 
shares inthe othertwo mouzahs. | Ápparent- 
ly, the application would then have. fulfilled 
the requirements of section 10 of Act XI of 
1859. There is nothing to support the view 
that shares in a joint estate held in common 
tenancy must have equal shares in all the 
mouzahs, Unequal shares in the different 
mouzahs might be consistent, too, with definite 
shares held in common in the whole 
estate. 

There ia no provision of the law that Iam 
aware of, which lays down that the shares of 
tenants in common must be equal, either in 
every one of several mouzahs making up the 
estate, or in the entire estate. 

Tn these circumstances, if seems open to 
doubt whether, on the basis of the decision 
relied on, the original application for the 
opening of the separate account did not fulfil 
the requirements of the law. | 

Iam unable to agree, therefore, in the 
view taken by the lower Court that the suit 
of the plaintiffs must fail because they could 
not be regarded as sharers with whom the 


^ 


The. 


Collector under sections 10 and 11 of Act XI 
of 1859 had opened separate estates. 

The question arises whether they are 
entitled to claim to come within the excep- 
tion provided by section 53, by reason of the 
fact that they are only fractional share-holders 
of the share in respect of which the separate 
account was opened. There is nothing in 
the section to restrict the operation of the 
section to sharers holding the entire interest 
inthe share; in these circumstances, I see 
no reason io hold that they do not come 
within the exception. 

The result of these findings is that I hold 
tbat the plaintiffs are entitled to the relief 
claimed in this suit, that is to say, to have 
it declared that they purchased the estate 
No. 3143 free of all ineumbrances, In these 
circumstances, I hold that they, as assignees 
of defendant No. 7, are also entitled to 
recover from defendant No. 1 the sum of 
Rs. 1,454-8 which had been deposited by 
defendant No. 7 in order to obtain the i injune- 
tion in this suit, with interest ab 6 per cent. 
per anuum on that account up to the date of 
realization, 

I would accordingly set aside the judgement 
and the decreeof the lower Courtand grant 
the plaintiffs a decree to the above effect. 
Plaintiffs are entitled to costs from defendant 
No. lin both the Courts. 

As, however, my learned brother holds 
a different opinion, the appeal must be 
referred to the Hon’ble the Chief Justice 
under the provisions of section 98 of the Code 
of Civil Procedure in order that it may be 
referred to a third Judge for hearing. 

Vincent, J.—Tho facts of the case which 
has given vise to this appeal are as follows:-— 
Mehal Raiputti is an estate borne on the 
Revenue Roll of the District of Saran with a 
revenue of Rs. 7,235 and odd. In the 
year 1899 fifteen separate accounts had been 
opened by different sharers in that 


estate under the provisions of section 70 of 


Act VII (B:C.) of 1876. One of these 
shares, vz., that covered by separate account 
No. 5 was opened by the plaintiffs. Tn 
January 1899, separate account No. 4 fell 
into arrears and was put up for sale on 25th 
March. The highest bid for the share was 
not sufficient to cover the arrears and, *there- 
fore, the Collector ordered that the sale of the: 
share should be stayed and the whole mehal 
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put up to sale under section 14 of the Revenue 
Sales Aot. 

On 6th June 1899, the whole estate was 
sold and bought for Rs. 16,200 in the name of 
the defendant No. 7, 

The defendant No. 1 had a mortgage- 
decree for Rs. 17,281 against 13 villages 
included in the mehal, and in 1399 he adver- 
tisedthe mortgaged property for sale in 
execution of that decree. 

The defendant No. 7 then sued for a 
declaration that his purchase at the revenue 
sale was free of incumbrances and that the 
property could not be sold in exeeution of 
the mortgage-decree and on a deposit of 


Rs. 1,454 as security against any loss the. 


defendant No. 7 on the 14th March 1906 
secured from the High Court, a temporary 
injunction staying the sale, That suit was dis- 
missed as it was found thatthe defendant No. 7 
Gopal Dass was a farztdar for the plaintiffs, 
wherenpon the mortgagee, defendant in that 
suit, withdrew the Rs. 1, 454 in deposit. On 
2nd March 1907 the defendant No. 7 executed 
a conveyance of all his rights in the mehal 
andin the Hs. 1,454 to the plaintiffs; and 
the plaintiffs now sue for a declaration that 


the defendant No. lhas no rightto sell the, 


estate in execution of his mortgage-deoree 
and that the purchase at the revenue sale 
was free of all incumbrances. The plaintiffs 
-further seek to recover from the defendant 
No. 1 Rs. 1,554.8 plus interest on that sum 
alleging that the defendant No. 1 wrongly 
withdrew that amount from deposit in 
satisfaction of his decrees. i 

The real contending defendant is defendant 
No. 1. Inthe Court of first instance he 
raised a number of objections to the suit, 
which it is not necessary to set forth at 
length in this judgment, as only one 
point has been discussed in the argument 
before us. 


It suffices to gay that on the 10th Septem- . 


ber 1908, the plaintiffs suit was dismissed 
by the Subordinate Judge on the ground that 
these plaintiffs, who were the real purchasers 
at the revenue sale, had bought the property 
subject to incumbrances, 

The learned Subordinate Judge found that 
the plaintiffs were co-sharers in the mehal 
and was, therefore, of ‘opinion that their 
purchase was under section 53 of Act Al 
of 1859 subject to incumbrances unless 
itis shown that they’ were sharers with 
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whom the Collector had opened separate 
accounts under sections 10 and 11 of the Act. 
He further found, that although there was 
a Separate account opened in the name of the 
predesessor-in-interest of plaintiffs in 1872 
by the Collector for their share in this mehal, 
nominally under section 10 of Aot XI of 1859, 
yetthat account was opened without juris- 
diction and thatit could not, therefore, be said 
that the plaintiffs were persons with whom 
Separate accounts had been opened under 
that section, 

It this view of the facts, the plaintiffs’ suit 
was dismissed and hence this appeal has 
been filed. à 

The only point argued i1 the appeal is 
whether the purchase by the plaintiffs 
through defendant No. 7 was a purchase free 
of incumbrances under section 53o0f Act XI 
of 1859, 

Now, the decision of the learned Sub- 
ordinate Judge is based on the wording of 
section 10 of Act XI of 1859. That section 
enacts that a recorded sharer of æ joint 
estate, held in common tenanay, if he desires 
to pay in his share of the revenue of 
the estate separately may submit an ap- 
plication to the Collector to that effect; 
and the Collector may after notifying the 
facts in a particular manner after a period 
of six weeks if no objections are made, 
open &£ separate account as desired. If 
any objéction of any kind is raised 
by any other co-sharer, the Collector must 
at once refuse to take further action and 
refer the matter to the Civil Court under 
section 129. 

Under -sestion 53 of the sume Act, if a 
ao-sharer in an estate purchases the estate at 
a revenue sale, he acquires if subject to 
incumbrances except in the case of sharers 
with whom the Collector has opened separate 
accounts under sections 10 and 11 of the 

Act. 

The Subordinate Judge finds that the 
predecessors-in-interest of the plaintiffs 
were not in fact sharers in a joint estate 
held in common tenancy, because they own- 
ed shares in 14 or 15 mouzahs only out of the 
various villages, 18 in number, com- 
prising the estate and were not interested 
in every village in the estate. The Sub. 
ordinate Judge is of opinion in these cir. 
cumstances that the Collector had no 
jurisdiction to open a separate account with 
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‘the predesessor-in-interest of the plaintiffs 


under section 10 of Act XT of 1859, and that 
the plaintiffs cannot be accepted as co- 
sharers with whom the Collector had opened 
separate accounts under that section, there 
being no jurisdiction under that section and 
that, therefore, their purchase was not free 
of, but subject to, incumbrances. 

On appeal it is argued that the expression 
“estate held in common tenancy” has been 
misunderstood by the learned Sabordinate 
Jadge; that in any ease the Collector had 
jurisdiction to open a separate account under 
section 10 and has done so, and that the 
order cannot be said to have been made 


~ without jurisdiction and further that as all 


the sharers in the estale including the per- 
sons from whom the defendant derives title 
made no objection atthe time andas the 
separate account was opened and accepted 
for 27 years before the sale, the validity of 
the order cannot now be questioned. Itis 
further urged that in any case the separate 
account could have been opened under sec- 
tion 70 of Act, VII (B.O.)of 1876, and that it 
should be held to have been opened under 


that section if necessary, -aud that the 


effect then would be same as if it had 
been opened under section 10 of Act XI of 
1859. , 

None of these arguments appear to me 
to be of very great weight. Section 53 of 
Act XI of 1859 lays down thatifa sharer 
in an estate purchases the estate ata revenue 


sale, he does so subject to all ineumbrances | 


existing at the time of the sale unless the 
purchasing co-sharer or sharers are persons 
with whom the Collector has opened separate 
accounts under sections 10 and 11 of the Act. 
Section 10 of the Act empowers a Collector 
to open separate accounts in joint estates 
held in common tenancy,,on the application 
of a recorded go-sharer. If there is no joint 
estate held in common tenancy then, in my 
view of the law, section 10 has no application 
and the Collector has no jurisdiction to open 


a separate account under that section- and if 


he does open a separate account without 
jurisdiction then it cannot ba said that the 
separate account is one opened under section 
10 of the Act. Befors that section can 
apply at all it is necessary that the estate 
should be one held in common tenancy, and 


- if the estate is not so held the section has 


no application, 


Now mehal Raiputti is not 


an estate of that description, The expres- 
sion’ "estate held in common tenanoy" 18 
defined in section 30 of Regulation XIX of 
1814 as meaning an estate where all the 
gharers have a common right and interest 
in the whole of the estate. Where, there- 
fore, various co-sharers have certain interests, 
not in the whole estate but only in particular 
villages in that estate, it cannot be said 
that the estate ia held in common tenancy: 
this view has also been accepted in this 
Court in the case of Nunhoo Shahee v. 


Ram  Pershad (1). Mr. Juetica Phear 
in that case says that the plaintiff 
confessedly cannot bring himself under 


‘section 10 of Act XI, because only an 
eight.annas Share-holder in four mouzahs out 
of the six which constitute the whole estate 
and he is, therefore, nota recorded sharer of 
a joint estate held in common tenancy” within 
the meaning of section 10. The same view 
has been accepted by the revenue authorities 
in the Board’s Miscellaneous Proceading No. 
906, dated 21st September 1876, quoted at 
page 19 of the Revenue Sale Manual where the 
Hon'ble Members of the Board of Revenue 
take the definition of an estate of this character 
as given in Regulation AIK as applicable to 
section 10 of Act XI of 1859, and state that 
& separate account cannot be opened under 
section 10 unless there is an estate held in 
common tenancy as set forth in section 30 
of Regulation XIX of 1814, 

Finally, in 1876 the Logislature recognised 
the difficulties that existed in regard to 
separate accounts in estates like the present 
one, aud section 70 of that Act was enacted 
apparently to specifically provide for the 
opening of separate accounts in the cage of 
proprietors who were recorded as owning an 
undivided interest held iu common tenanoy 
in any specific portion of the lands of an 
estate but not extending over tiie whole estate. 
If there previously had been any right to open 
separate accounts iu such cases, there would 
have been no need for this change in the law. 

In thes» circumstances, [ hold that the 
separate account iu this estate was improper- 
ly opened under section 10 of Act XI of 
1859 in 1872, and that the Collector had no 
jurisdiction under that Act to open any such 
separate accounts in this estate, and it cannot 
be said, in my opinion, that any separate 
account opened by him was a Separate account 
opened under the provisions of section 10 of 
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Act XI of 1859, and the owner of any 
separate account opened without jurisdiction 
is not, in my opinion, entitled to claim the 
benefit of section 53 of Act XI of 1859 which 
merely relates tothe case of co-sharers with 
whom separate accounts have been opened 
under sections 10 and 1l. 

It is true that a separate account No. 5 was 
opened 27 years before the sale and the validity 
of the order of the Collector, was not question- 
ed, but this does not in my view of the law 
affect the case or give validity to an order 
which was made without jurisdiction. Nor 
can the defendants in the suit be prejudiced 
by any such act of the Collestor. 

It is then urged that as the account remain- 
ed open after Act VIT of 1876 was passed, it 
should be held to be a separate account under 
that section. 
, this contention has any force. The separate 
adcount No. b was not opened under section 
70 of Act VII (B.C) of 1876, and does not 
purport to have been opened under that sec. 
tion, and, further, no notices were issued 
under that section to the sharers interested in 
the estate after the Act of 1876 was passed. 
Moreover, the privileges given under section 
09 of Act XJ of 1859 to the owner of a separate 
account opened under sections lO and Il of 
that Act are not apparently extended to those 
who have opened separate accounts under 
section 70 of Act VII of 1876 (B. C. Sec- 
tion 71 of the Act extends the provisions of 
section 13 and 14 of Act XI to separate 


accounts opened under Act VII of 1876, but: 


it is at least open to doubt how far this sec- 
tion makes section 53 of Act XI apply to 
-~ those who have opened separate accounts 
under the Land Registration Act, 

In this view of the facts and the law, the 
plaintiff in this snit who is a co-sharer in the 
estate of Raiputti and bought the estate at a 
revenue sale not being a co-sharer who has 
opened a separate account under section 10 or 
ll of Act XI of 1859, purchased the estate 
subject to any incumbrance that there was on 
it and he, therefore, bought the share mort- 
gaged to the defendant subject to the lien 
created by that mortgage and is not entitled 
to any relief in this case. In my opinion, 
therefore, the appeal should be dismissed 
with costs. . 

lt is true that the defendant No. 7 had no 
right to withdraw the deposit of Rs. 1, 454 
before the sale of the mortgaged property was 


I ‘do not think, however, that 


complete and it was found that the sale-pro- 
ceeds were not sufficient to liquidate his claim, 
but this amount would be in any case payable 
out of the mortgaged property and the amount 
will, no doubt, be deducted from the mortgage 
dues when the decree is executed. 

It seems, therefore, that it is unnecessary 
and would be-improper for the Court to order 
a refund ofthe amount in the present suit. | 

Mooxegrsen,J.—~This 18 a reference undersec- 
tion 98, aub-section (2), of the Civil Procedure 
Code of 1908, The reference is not strictly 
in form, because the learned Judges have 
omitted to state specifically the point of law 


. upon which they differed. The difference 


between section 575 of the Code of 1882 and 
section 98 of the Code of 1908 appears to have 
been overlooked. Under the former Code, it 
was the appeal that was referred to a third 
Judge, when the Judges hearing the appeal 
differed in opinion on a point of law, 
and on such reference, the whole appeal 
was open for argument, and vot mere- 
ly the point of law on which the Judges had 
differed in opinion. Under the Code of 
1908, the proper procedure is to state the 
point of law upon which the Judges differ; 
the appeal is then to be heard upon that point 
only, and what is to be decided 
is not the appeal but the point of law 
only. In the case before me, this pro- 
cedure has not been followed; but the parties 
are agreed that there is only one point of 
law involved in the appeal, upon which the 
learned Judges who heard the appealin the 
first instance, have differed, as is manifest 
from their recorded opinions. That point 
may be formulated as follows: 

ls a proprietor, whois not a recorded 
sharer of a joint estate held in joint tenancy, 
within the meaning of section 10 Act XI of 
1859, nor a recorded sharer whose share cón- 
sists ofa specific portion of the land' of the 
estate within the meaning of section 11, but is - 
recorded as proprietor of an undivided interest 
held in common tenancy of a specific portion 
of the lands of the estate but not ex. 
tending over the whole estate, within the 
meaning of section 70 of the Bengal Land 
Registration Act, 1876, entitled to claim 
the benefit of the exception made in section 
63 of Act XI of 1859 in favour of sharers 
with whom the Collector has, under section 
10 or section 11 of the Act, opened separate 
accounts? 
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My learned brother Brett is of opinion that 
this question ought to be answered in the 
affirmative. My learned brother Vincent, 
on the other hand, is of opinion, that the 
question ought to be answered in the 
négative. To determine which of these 
two conflicting views should prevail, the 
provisions of the Revenue Sale Law (Act 
XI of 1859) and of the Land Registration 
Act (VII of 1876, B. ©.) must ba ex- 
amined. 

It is necessary to premise atthe outset 
that one of the proprietors of a joint estate 
may bein enjoyment of his interest therein, 
in oue of three ways, namely, first, ho may be 
a recorded sharer of the whole joint estate 
held in common tenancy; secondly, he may be 
a recorded sharer of the joint estate and his 
share may consist of a specific portion 
of the land of the estate; or, thirdly, 
he may be recorded as proprietor of an 
undivided interest held in common tenancy in 
a specific portion of the land of the estate 
but not extending over the whole estate. If 
his interest is of the first description he may 
apply to have his share separated and a 
separate account opened under section 10 of 
Act XI of 1859. If his interest is of the 
‘second description, he may have his share 
separated and a ‘separate account opened 
under section 11 of Act XI of 1859. If 
his interest is of the third description, 
he may have his share separated and a 
Separate account opened under section 
70 of the Land Registration Act. In this 
connection, it is important to bear in mind 
that, under section 71 of the Land Registra- 
tion Act, section 12 of Act XCof 1859 is 
made applicable to an application under sec- 
tion 70, and further provided that the effect 
and consequences of opening a separate 
account under gection 70 shall be such and 
- the same as are described in sections 13 
and 14 of Act XL of 1859. lt is manifest, there- 
fore, that the consequences of the opening of 
& Separate account in cases covered by section 
70, (that is, where the applicant is pro- 
prietor of an undivided interest held in 
common tenancy in aspecitic portion of the 
land of the estate, but not extending over the 
whole estale), sre assimilated to the con- 
sequences of opening a separate account 

under section 10 or section 11 of Act XI of 
` 1859, only in so far as sections 13 and 14 are 
coucerned, that is, only in respact of the sale 


- 


. ed proprietor or co-partner. 


of the separated share and of the entire estate 
under certain specified conditions. Now, when 
we turn to section 53 of Act XI of 1859, we 
find that it defines the rights of a purchaser at 
a revenue sale, who is a recorded or unrecord- 
Such person, 
whether he purchases the property at a 
revenue sale or acquires it by re-purchase 
from the purchaser, acquires the estate, to put 
the matter briefly, subject to all its incum- 
brances existing at the time of the sale. An ex- 
ception, however, is made in favour of sharers 
with whom the Collestor has opened separate 
accounts under sections 10 and ll of the 
statate; they stand in a position of advantage, 
which is denied to the purchaser co-partner 
who has not opened a separate account under 
either of these sections. I am not concern. 
ed with the policy of the Legislature in this 
respect; but it is remarkable that the 
privilege is not extended to persons who 
have opened separate accounts under sec- 
tion 70 of Land Registration Act. Section 71 
as I have just observed, makes sections 13 
and 14, but not section 53 of Act XI of 
1859, applicable to ‘tHe proprietor who has 
obtained a separate account opened under see- 
tion 70, The inference is irresistible that the 
co-partner whose interest is cfthe deserip- 
tion mentioned in seetion 70, and whose 
separate account has been opened under 
that section, can purchase the estate at a 
revenue sale, only as subject to incumbrances. 
The question, then arises, does it make any real 
difference if a separate account, which could 
not be opened under section 10 or section 11 
of Act XI of 1859, because the interest of 
the proprietor was uot of either of the two 
descriptions , mentioned in these sections, 
has been opened by the Collector without 
any jurisdiction? In my opinion, it makes 
no difference whatsoever. The position of 


‘the proprietor who has obtained a separate 


aecount so opened in contravention of section 
10 or section 11, is not identical for purposes 
of section 53 with the position of the 
proprietor whose separate account has been 
properly opened. The expression ‘‘sharers 
with whom the Collestor bas opeued separate 
accounts under sections 10 and 11” plainly 
means sharers with whom the Collector hag 
opened separate accounts acting in conformity 
with sections 10 and 11.” To aécept any 
other interpretation, would be to acquiesce in 
a fraud on the statute. The Collector, when 
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he opens a separate account under section 10 
or 11, performs a statutory duty; his act must 
be in strict conformity with the legislative 
provisions on the subject. If the Collector 


opens a separate account iu clear contravention . 


of the provisions of section 10 and section 
11; in fact, if the Collector applies the 
provisions to cases to which the legislature 
never intended that they should be applied, 
his actis without jurisdiction, and cannot 
confer upon the person who obtains ‘a 
separate account opened under such circum- 
stances, the statutory privilege created by 
section 53. If any authority is needed in 
support of .the proposition that where 


jurisdiction is usurped in contravention of 


statutory provisions, the act performed is a 
nullity, reference may be made to the 
decisions of the Judicial Committee in 
Ledgard v. Bull (2), Minakshi v. Subramanta 
(3), Fischer v. Secretary of State (4), and of 
this Court in Achha Mian v. Durga Ohurn (5), 
(lolab Sao wv. Chowdhury Madho Lal (6), 
Gurdeo v. Ohandrtkah Singh (7), and Ananda 
Kishore v. Daije (8). In my opinion, the view 

adopted by Mr.” Justice Vincent is correct, 
' end I entirely agree in his conclusion that 
the question of law formulated above must 
be answered in the negative. This view 
ig in accordance with that laken in the 
case of Nunhoo Shahee v. Ram Pershad (1), 
which, so far as 1 have been able to discover, 
has never bean doubted in this Court. I 
observe that, with reference to this decision, 
my learned brother Brett remarks that 
the judgment does not state what the cause 
of action was. I have accordingly examined 
the records of that case. It appears that 
an estate Chilowley consisted of six villages. 
The plaintiffs were interested in an one-half 
share of-four only of the six villages. They 


applied to the Collector to open a separate 


account for the half share of the four 
villages. Upon objection of the defendants, 
co-proprietors, the application was refused 
by the Collector onthe 17th April 1871. 
On the 15th May following, the plaintiffs 
sued for declaration cf title and for separation 


(2) 18 I. A. 134; 9 A. 191. ` 
(3) 14 I. A. 160; 11 M. 26. 
(4) 261. A. 16; 22 M. 270; 3 0. W. N. 161, 
(5) 25 40. 146; 2 O. W. N. 137. 

* (6) 20. L.J. 884, 9 O. W. N. 956. | 
(7) 6 O. L, J. 611; 36 C. 193; 1 Ind. Cas. 918, 
(8) 10 0. L. J. 189; 36 C, 726; 1 Ind, Cas, 549. 


of the Government Revenue of their share 
of the four villages. The first Court held 
that the snit was maintainable under section 
12 of Act XI of 1859, and madea decree 
in favour of the plaintiffs, though the 
revenue assigned was calculated on a basis : 
other than that suggested by the plaintiffs. 
Upon appeal by the plaintiffs, the decres 
of the Subordinate Judge was affirmed by 
the District Judge. Upon second appeal: 
to this Court by the plaintiffs (which related 
to the amount of revenus assignable in 
respect of the half share of the four villages), 
it appears to have been argued by the 
defendanis-respondents (by way of cross- 
objection, though a memorandum of crosa- 
objection is not to be traced on the part of the 
record still in existence) that the suit was 
nob maintainable under rection 12 of Act XI 
of 1859. as the plaintiffs were noi entitled 
io have a separate aecount opened under 
either section 10 or section 11, Phear 
and Morris, JJ., gave effect to this contention ` 
and dismissed the suit. The learned Judges 
held that as the plaintiffs were shave-holders 
in some only of the villages constituting 
the estate, they could not claim to have 
& Separate account opened under either 
section 10 or section 11. It is superfluous 
to add that upon a plain reading of the sec- 
tions, no other conclusion was possible. 
Lat me now consider the effect of this 
view of thelaw upon the present question. 
The records of the Collector which have 
been called forupon the joint application of 
both the parties, show conclusively that, not 
merely the fifth separate account, the pro- 
prietor of which purchased this estate at 


the revenue salé held on the 6th June 1899, 


but all the fifteen separate accounts, had been 
opened during the years 1871-1574 in ocon- 
travention of the provisions of sections 10 
and ll of Act XI of 1859; the applicants 
were neither sharers in the whole estate nor 
proprietors of specific lands, but they were 
share-holders in some only of the many 
villages comprised in the entire estate, as ia 
clearly shown by the details of the shares and 
villages in respect of which the separate 
accounts were opened This state of things — 
has continued for many years, and has not 
been questioned by the various proprietors. 
The reason is obvious. When the Land 
Registration Act of 1876 came into force, it 
became clear that what had been done before 
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‘irregularly, because not falling within the 
scope of sections 10 and 1l of Act Xf of 1859 
might be validly done under saction 70 of the 
Land Registration Act. It would hava been 
idle, therefore, for the parties to challenge the 
validity of the separate accounts ab any time 
after 1875. If objection had ‘been taken by 
any of the proprietors, the then existing 
arrangement mizht have been validated by 
the presentation of applications under 
section 70 of the Land Registration Act. 
Itis not right to say that the parties 
uow atterapt to invalidate what had been 
done at their instance during the years 
1872-74, and no such qaestion arises as was 
considered by this Courtin Rat Mohan Saha v. 
Sasanka Mohan Roy (9), namely, the right of a 
proprietor to question the validity of a settle- 
ment of an estate irregularly made, 
` look at the substance of the matter, the posit- 
tion of the parties is identical with what would 
have been their position if the separate ac- 
, counts had been, as they could have been, open- 
ed under section 70 of the Land Registration 
Act. There is no controversy that, if they 
be desmed to have been opened under section 
70, of the Land Registration Act, the pur- 
chaser at the revenue sale is not entitled to 
claim the benefit of the exception in section 
58 of Act XI of 1859. The conclusion follows 
that the view adopted by Mr. Justice Vincent, 
- iu concurrence with the Court of first instance, 
that the purchaser has acquired the propery 
subject to eneumbrauces, is correct and must 
be upheld. 

It is satisfactory to find that this view of 
the law is manifestly in accord with the 
justice of the case, We have some indication 
of the value of the property, when we re. 
member that the mortgagees advanced more 
than Rs. 13,000 on security of the share of 
the villages comprised in the first separate 
account which may be assumed to be worth at 
least that sum, . The value of that share, as 
shown by the proportion of the total Gov- 
ernment Revenue assigned to it, is about one- 
sixth of the value of the entire estate. The 
whole estate, therefore, is worth, ata very 
moderate estimate, at least Rs. 78,000. The 
purchaser has acquired it for Rs. 16,200, 
the charge claimed by the mortgagee 
amounts approximately to Rs. 20,000; even 
if the purchaser has to pay this charge, as, 


(9) 12 C. L, J. 407; 8 Ind. Cas, 786. 
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in concurrence with Mr. Justice Vincent, I 
hold that he is bound to do, he has made an 
excellent bargain; in fact, the very small 
price paid by the purchaser indicates plainly 
that he, at any rate, must have thought that 
he was acquiring the property subject to 
incumbrances, 

The result, therefore, is that in concurrence 
with Mr. Justise Vincent, I hold that the 
decree of the Subordinate Judge must be 
affirmed, and this appeal dismissed with costs, 
The hearing fee of the two hearings ig 
assessed at Rs. 1,000. 


Appeal dismissed, 





AJMER MERWARA JUDICIAL COM. 
MISSIONER'S COURT, 
MISCELLANEOUS Civin APPLICATION No. 42 

or 1911. 
August 21, 1911. 

Present: —Mr. Colvin, J. C, 
GHISU-—DEFENDANT— APPLICANT 
versus 
RAM BALLABH —PraiNTIFF— 
Opposite Party. 

Succession Certificate Act (VII of 1889), s.4—Separate 
Hindu family —Certrficate necessary—Revision— Irregu. 
larity, 

It is a serious irregularity not to require the plain- 
tiff to produce the certificate required by section 4 of 
the Succession Certificate Actin the case of a separate 
Hindu family. 

Petition for revision against the order of 
the Judge, Court of Small Causes, Ajmer. 

ORDER.—The lower Court seems to 
have committed a serious irregularity in 
not requiring the plaintiff to produce the 
certificate required by section 4 of ithe 
Succession Certificate Act. Plaintiff's own 
witnesses state that he lived separate from 
his brother Gordhan; and it was, therefore, not 
correct to grant a decree without production 
of a succession certificate. The application 
must be accepted; and the case is remanded 
to the lower Court for a fresh decision, after 
plaintiff has been given due opportunity of 
producing the required certificate, 

Application accepted, 
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CALCUTTA HIGH COURT. 
Seconp Civi, Appear No. 1040 of 1909. 
July 18, 1911. 
" Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
ABDUL KARIM PATWARI-PLAINTIFF — 
APPELLANT 
versus 


ABDUL RAHMAN 45D ANOTHER— 
DEFSNDANTS— RESPONDENTS. 

Landlord and Tenant—Agricultural raiyat letting 
out homestead porttona—Incidents of sub-tenancy to be 
governed by Bengal Tenancy Act, not by Transfer of 
Property Act-—-Contract for grant of new lease on em- 
piry of nine years—Effect of Contract—Hjectment of 
wunder-raiyab after term. 

Where the land included in the holding of an agri- 
cultural raiyat, consists partly of agricultural and 
partly of homestead lands and the portion which is 
used as homestead islet out for use as homestead, 
the under. tenant isan under-raiyat within the Bengal 
Tenancy Act, and the provisions of the Transfer of 
Property Act have no application. 

. Baburam Roy v. Moheadra Nath Samanta, 8 C. W. 
N. 464, relied upon. 

A contract of tenancy between avaiyet and an 
under-raiyat that upon the expiration of the first 
nine years of the tenancy, a new settlement of rent 
would be made, and till such settlement was made, 
rent would continue to be paid at the rate mentioned 
‘in the contract, is valid in law, so far as the contract- 
ing parties are concerned. 

Tamijuddi v. Ajgar, 86 C..256; 13 C. W. N. 183; 1 
Ind. Cas. 942, Bipin Bihari Hati v. Amrita Lal, 9 O. 
L. J. 76; 3 Ind Cas. 686 and Manik Borat v. Bani 
Charan Mandql, 10 Ind. Cas. 469; 18 C. L. J. 649, re- 
lied upon, 

Basaratulla v. Kasirunnessa, 11 C. W. N. 190, not 
followed. ; 

The effect of the clause for the grant of a new 
lease upon the expiry of the term of the first nine 
years, is to prevent the landlord from seeking to 
eject the under-ratyat upon the expiry of the nine 
years. | 

Ali Mahomed Bepavi v. Nyan Raja Bhuyan, S. A, 
No. 906 of 1900, relied upon. 

Appeal from the decree of the Sub-Judge 
of Noakhali, dated February 20th, 1909, re- 
versing that of tbe Munsif of Lakhimpur, 
dated August lith, 1908. 

Babu Prokash Ohandra Majumdar, for Babu 
Romesh Ohandra Sen, for the Appellant. 

Babu Jyotish Ohandra Sarkar, for Moulvi 
Serajul Islam, for the Respondents. 

JODGMENT.—This is an appeal on be. 
half of the plaintiff in a suit commenced by 
him for ejeetment of the defendant under 
section 49 of the Bengal Tenancy Act on the 
. ground that he held under a lease the term 
whereof had expired. It appears that three 
persons, by name, Zahiruddin, Abdur Rahim 


and Samiruddiu were tenants of a ryat; hold- 
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ing. Samiraddin transferred his one-third 
interast in the holding to the plaintiff on the 
9th May 1899, and took from him a sub-lease 
of the homestead for a term of 9 years. Tha 
ease for the plaintiff is, that although the 
term has expired the defendant has not 
vacated the land. The defendant resists the 
claim on the ground that under the terms of 
the lease he is entitled to continue in oceupa- 
tion even after the “expiry of the term, there- 
of. 

The Court of first instance held that the 
incidents of the tenaucy were regulated- by 
the provisions of the Bengal Tenancy Act 
and that under section 49 clause (a) the de- 
fendant was liable to be avicted. Upon appeal 
the Subordinate Judge has held that the in- 
cidents of the tenancy are regulated by the 
provisions of the Transfer of Property Act 
and the defendant is consequently not liable 
to be ejected. : 

In the present appeal it has baen contend- 
ed on behalf of the plaintiff that the view 
taken by the Sabordinate Judge as to the 
applicability of the provisions of the Transfer 
of Property Actis erroneous and that the 
defendant is liable to be ejected under sec- 
tion 49 (a) of the Bengal Tenancy Act. In 
our opinion the view taken by the Subordi- 
nate Judge as to the applicability of the 
provisions of the Transfer of Property Act 
cannot be supported, but the decree he has 
made is correct and ought to be affirmed. 

. The Subordinate Judge has beld that the 
holding which belonged to the three persons 
named was an agricultural holding and that 
as the defendant has taken a sub-leasa only of © 
the homestead portion of the holding, the 
incidents of the sub-tenanay are governed by 
the provisions of the Transfer of Property 
Act. This position is clearly untenable. 
Section 182 of the Bengal Tenancy Act pro- 
vides that when a razyat holds his homestead 
otherwise than as part of his holding asa 
rawat, the incidents of his tenancy of the 
homestead shall be regulated by local custom 
or usage: and, subject to local custom or usage, 
by the provisions of the Bengal Tenancy Act 
applicable to land held by a raiyat, No 
suggestion was made by either of the parties 
to the present suit that there was any local 
custom or usage applicable to this matter. 
Consequently, the homestead portion of the 
holding is governed by the provisions of the 
Bavgal Tenancy Act pregisely in the sama 
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manner as the portion under actual cultiva- 
tion. The view-we take is supported by the 
decision in Baburam Roy v. Mohendra Nath 
Samanta (1). It was ruled in that case that 
where the land included in the holding of an 


agricultural ra?yat consists partly of agricul- 


tural and partly of homestead landsand the por- 
tion which is used as homestead, is let ont for 
use as homestead, the under-tenant is an undere 
ratyat within the Bengal Tenancy Act and the 
provisions of the Transfer of Property Act have 
no application. Mr. Justice Mitra pointed out 
that the Bengal Tenancy Act was passed for the 
protection of razyoís as well as under-vatyuts 
and if a razyat holds lands partly agricultural 
and partly homestead the incidents of the 
holding will regulate the incidents of the sub- 
lease created by the ratyct. The Transfer of 
Property Actis not applicable to lands used 
for agricultural purposes and in considering 
whether the one Act or the other would 
apply, we have to look tothe nature of the 
original tenancy and not the nature of the 
sub-tenaney with reference to a particular 
piece of land within the holding. If the 
contrary view were maintained, considerable 
-anomaly might result. It follows, there- 
fore, that the incidents of the tenancy of the 
defendant must be determined with reference 
- to the provisions of the Bengal Tenancy Act. 
Now, it has been argued on behalf of the 
plaintiff that as the sub-lease of the 19th May 
1908 was for a period of 9 years he is entitl- 
ed to eject the defendants upon the expiry 
of the term. This contention, however, is 
nol supported by the terms of the written 
instrument. The lease provides in one por- 
tion that the sub-tenant could not, at any 
time, be ejected from the razyat? holding of the 
landlord. .IÍn another portion, it provides 
that upon the expiry of the term of the 
gabuliat a fresh settlement would be made 
and till a fresh settlement was made the 
condition of the qabuliat would continue in 
.force. These two clauses taken together 
‘plainly indicate that the intention of the 
parties was not to have the tenancy termi- 
nable upon the expiry of the periad of 9 years. 
The lease in fact was permanent: the true 
intention of the parties was that upon the 
expiration of the firai nine years of the te- 
nancy a new settlement of rent would be 
made and till such settlement was made, rent 


would continue to be paid at the rate men- 
(1) 8 0, W, N. 464. 


tioned in the contract. That a contract of 
tenancy of this description between a rajat 
and an under razyat is valid in law so far as 
the contracting parties are concerned, cannot 
be disputed in view of the decision of this 
Court in the cases of Tamijuddt v. Aigar (2), 
Bipin Bihari Hati v. Amrita Lal (8)and Manik 
Borat v. Bani Charan Mandal (4). The con- 
trary view taken in Basaratullu v. Kastrun- 
nessa (5) cannot be supported, upon a true 
interpretation of the terms of section 85 of 
the Bengal Tenancy Act. That decision is 
inconsistent with at least two previous de- 
cisions of this Court and, so fer as we have 
been able to discover, it has not been followed 
in avy subsequent decision. We may further 
point out that the effect of the clause for the 
grant of a new lease upon the expiry of the 
term was to prevent the landlord from seek- 
ing to eject the defendant upon the expiry 
of nine years. This 1s conclusively shown 
by the decision of this Court in the case of 
Al; Mahomed Bepir v. Nyan Raja Bhuyan 


' (6) (decided by Rampini and Handley, JJ.). 


We are consequently of opinion that, although 
the incidents of the tenancy of the defendants 
are regulated by the provisions of the Bengal 
Tenancy Act under the terms of the contract 
between the parties, the plaintiff is not en- 
titled to a decree for ejeotment. 

The result is that the decree made by the 
Subordinate Judge is affirmed, but not on the 
ground stated by him and the appeal is dis- 
missed with costs. 


Appeal dismissed, 
(2) 36 O. 256; 18 O. W. N. 188; I Ind. Cas. 942, 
(3) 9 C. L. J. 76; 8 Ind. Cas. 685. 
(4) 18 C. L. J. 649; 10 Ind, Cas. 469. 
(B) 11 C. W. N. 190. 
(6) S, A. No. 906 of 1900. 





(s. c. 15 0. L. J. 89.) 
CALCUTTA HIGH COURT. 
MISCELLANEOUS Civic, APPEAL No. 543 

or 1910. 
. June 28. 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
RAGHUBAR DAYAL SUKUL AND 
. OTHERS— DECREE- HOLDERS — AUCTION- 
PURCHASERS ~——A PPELLANTS 
VETSUS 
JADU NANDAN MISSIR AND OTHERS = 


JUrGMENT- DEBTORS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1889), s. 174—Parly 
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litigant if permitted to assume inconsistent positions — 
Appellant before L, A. Court not permitted to object that 
no appeal lies in case—Otvil Procedure Core (Act V of 
1908), s. 47, O. XXI,rr. 11 (3-, 89,91, 92—Execution 
of rent-decree—Decree-holder | auction-purchaser —Ap- 
plication to set aside sale —Order or decree are appeal- 
able -Courts power to extend time for making deposit 
under-section 174, Bengal Tenancy Act—Act of Court 
not to prejudice any one— Five per cent. on purchase- 
money to be paid even when decree-holder is auction- 
purchaser—Copy of decree, or Vakalatnamah, not ne- 
cessary in execution proceedings—Poundage fee, refund 
of, on sale betng set aside. 

The decree-holders purchased at auction property 
of the judgment-debtors and the purchase-money was 
sel off against the. jadgment-debt. The judgment- 
debtors applied to have the salo sot aside under sec- 
tion 174 ofthe'Bengal Tenanoy Act. The application 
was dismissed and the judgment-debtors appealed 
to the District Judge who set aside the sale. From 
that order a second appeal was preferred to which 
the judgment-debtors objected that no appeal lay: 


Held, first, that it is not open to a party litigant to 
assume inconsistent positions: the respondents, havirg 
succeeded in thelower Appellate Court on the assump- 
tion that the order of the original Court was of a 
particular, description and appealable, cannot now be 
permitted to turn round and assume an entirely 
different and inconsistent position and say that that 
order is not appealable. ` 


Held, secondly, that the order of the original Court 
is one under section 47 of the Code of Civil Procedure, 
1908, and in the nature of a decree against which a 
first appeal and a second appeal lie. 

Joytara v. Pran Krishna Seal, 7 Ind. Cas. 769; 13 C. 
L. J.257; 15 C, W. N 512, referred to. | 

Chundt Charan Mandal v. Banke Behary Lal, 26 0. 
449; 830. W. N. 283 and Sital Rat v. Nand Lal, 1 Ind, 
Cas. 304; 18 CO. W. N. 591; 11 C. L. J. 202, relied upon. 

Asimuddi Sheikh v. Sundari Bibee, 10 Ind, Cas. 345; 


38 C. 339; 15 C. W. N. 844; 14 C. In J. 224, distin. 


guished. . 

It is not open tothe Court to extend the time 
within which the jadgment-debtor is required to 
make a deposit under section 174 of the Bengal Te. 
nancy Act. 

Amir Hussain Khan v. Manakchand, 6 Ind. Cas. 
424; 14 C. W. N. 882; 12 C. L. J. 62and Golab Chand 
v. Bahuria Rammurat Koer,13 C. L., J. 432; 10 Ind, 
Cas. 268, distinguished. 

Sharopan v. Mahomed Habibuddin, 10 nd: Cas. 148; 

13 C. L. J. 535; 15 O. W. N. 685, followed. 
. But the position may be different if the party has 
been prevented from making the deposit by reason 
of the action of the Court, for an act of the Court can 
prejudice no one. 

Akbar Jaman Khan v. Sukhdeo Pandey, 10 Ind. Cas. 
51; 13 C. L. J. 467 and Dulhin Mothura Koer v. Bansi- 
dhar Singh, 10 Ind. Cas, 830, relied upon. 

A judgment-debtor who applies to have a sale set 
aside under section 174 of the Bengal Tenancy Act 
is bound to deposit 5 per cent. of the purchase-money 
even where the decree-holder is the auction purchaser 
and the parchase-money is set off against the 
jadgment-debt. 

Chundi Charan Mandal v. Banke Behary Mandal, 26 
0. 419; 3 C. W. N. 283; Mendai Lal v. Bhujja Singh, 


A. W. N. (1895) 140 and Tirumal Rao v, Syed Dasta. 
ghiri Miyth, 22 M. 286, relied upon. 

A copy of the decree is nob necessary for the, pur- 
pose of the execution proceedings. 

Gunga Gobind Goaptoo v. Makhul Lal Hattee, 9 W. 
R. 362, Ramdhan Rihit v. Panchanan Chuckerbuttuy, 
10 W. R. 144; 1 B. L. R. (S. N.) 9; Khettur Mohan Chut- 
topadhaya v. Ishuur Chunder Surma, 11 W. R. 271, 
AMadhoo Dossia v. Nobin Chunder Roy, 16 W. R. 25 
and Rajgir v. Ishurdhar, 11 C. L. J. 243; 6 Ind. Cas. 
660 (under name Ishurdhur v. Rajgir) relied upon. 

The authority of a Pleader engaged in the suit, 
does not terminate with the decree, and it is compe- 
tent to him to appear on behalf of hia client in the 
course of execution proceedings without a fresh au- 
thority which is unnecessary. 

Sadashiu Ganpatrao v. Vitthaldas Nandhang. 20 B. 
198, Gop*L Jayachand v. Hargovind, 5 B. H. OG. R. 
A. 2. J. 83, Thakur Prasad v. Pakirullah, 17 A. 106; 
22 I. A. bt aud Mohin: Mohan Patra v. Ram Narain 
Patra and Baroda Kanta Sircar, 14 C. L. J. 445; 
12 Ind, Cas 780, relied upon. 

The poundage-fee paid by the AG holders 
auctionu-parchasers in respect of an execution sale is 
refunded on the sale being set aside. 

Therefore, the decres-holders auction-purchasers 
are not entitled to charge the amounts spent by 
them in obtaining a copy of the decree, in the Comit- 
fee of a fresh Vakalatnamah in the execution pro- 
ceeding and iu payment of the poundage-fee, as part 
of the costs mentioned in section 174 of the Bengal 
Tenancy Act. 


Appeal from the order of the District. 
Judge of Darbhanga, dated Jaly 28sh, 1910, 
reversing that of the Munsif of Samastipur, 
dated February 15th, 1910. 

Babu Khetter Mohan Sen, for the Appellants. 

Babu’ Joy Gopal Ghosha, for the Respond- 

enta. 

JUDGMENT.—This appeal is directed 
against an order by which the Court of 
Appeal below in reversal of the order of the 
Court of first instance has set aside an exe- 
cution sale. It appears that the appellants 
obtained a decree for rent on the 12th August 


:1909. They applied for execution on the 


14th September following and themselves 
purchased the properties al.the execution 


, sale on the 13th December 1909 for Rs. 99-11. 


The  purchase.money was not brought 
into Court but was set off against. the 
judgment-debt. On the 10th January 1910, 
the judgment-debtor applied to have the 


- Sale set aside under section 174 of the Bengal 


Tenancy Act and on the next day deposited 
Rs. 100.3. On the day following, the 
Court directed the judgment-debtors to 
deposit an additional sum of Rs. 4-8 inas- 
much as the office had reported that the 
amount deposited was insufficient, Thereupon, 
the judgment-debtors paid iato Court Rs, 5 
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on the 13th January 1910. Two days later, 
upon the objection of the decree-holders auc- 
tion-purchasers, -the Court dismissed the 
application, as the judgment-debtors had 
failed to deposit the decretal amount with 
compensation in full within 20 days of the 
sale as required by section 174 of the Bengal 
Tenancy Act, The judgment-debtors appealed 
against that order, The District Judge, upon 
"this appeal, has held, on the authority of 
the decision in Amir Hussatn Khan v. Nanak 
Chand (1), thatthe Court had authority to 
extend thetime within which the deposit 
was to be made and that it was consequently 
unfair to refuse to set aside the sale after 
the judgment-debtors had carried ont the 
order of the Court for payment of the balance 
of the sum due. In this view the District 
Judge has allowed .the appeal and reversed 
. the sale. 

The decree.holders-purehasers have now 
appealed to this Court and on their behalf the 
decision of the District Judge has been 
assailed on the ground that it was not com- 
petent either to the original Court or to 
the Court of Appeal below to extend the 
time within which the judgment-debtors were 
required by law.to make the necessary de- 
posit. Insupport of this proposition reliance 
hag been placed upon the case of Sharofan 
v. Muhamed Habibuddin (2). On behalf of the 
judgment-debtors it has been suggested that 
-the appeal is incompetent because the order 
of the original Court could not rightly be 
treated as an order under section 47 of the 
Code of 1903. It has also been argued chat 
the judgment-debtors had deposited within 
the time allowed by law whatever sum was 
justly payable by them and the decree-holders 
were consequently not entitled to resist the 
application for reversal of the sale. Before 
we deal with the case on the merits, it is 
necessary to examine briefly the objection to 
the competency 
behalf of the respondent., 

The preliminary objection ought to be 
overruled, in our opinion, on two grounds. In 
the first place, the judgment-debtors ap- 

‘pealed to the District Judge on the assump- 
tion that the adverse order of the Oourt of 
first instance had been “made under section 


174 of the Bengal Tenancy Act read with sec- 
(1) 6 Ind. Case. 424; 14 O. W. N, 882; 12 C. L. J. 02. 
(2) 10 Ind, Cas, 148; 13 C. L, J. $35; 16 C. W.. N. 

G85. ; 


of the appeal taken on- 


4 
tion 47 of the Code of Civil Procedure of 1908. 
It is, therefore, not competent to them to urge 
before this Court that the order in their favour 
by the District Judge was,as a matter of fact, 
made without jurisdiction and that althcugh - 
the appeal preferred by them was incom- 
petent, itis nob open ‘to the decree-holders 
to assail that order by way of appeal. [t 
was pointed ont by this Court in the case 
of Bindeswart Prosad. Singh v. Lakpat Nath. 
Singh (3), that it is not open to a party 
litigant to assume inconsistent positions of 
this character. As we have just explained, 
the respondents have succeeded in the Court 
of the District Judge on the assumption that 
the order of the original Court was ofa 
particular description: they cannot now be 
permitted to turn round and assume an 
entirely different and inconsistent position. 
In the second place, we are of opinion that 
the order of the original Court must be 
treated as one within the scopeof section 47 of 
the Code of 1908 and in the natureof a decree 
against which a first appeal and a second appeal 
lie under the law. It was pointed ont by 
this Court in the case of Joytara v, Pran 
Krishna Seal (4), that the answer to the 
question, whether an order in execution pro- 
ceedings is within the scope of section 47 of 
the Code of 1908 must depend upon its 
nature and contents. If it decides a question 
relating to the execution, satisfaction or 
discharge of the decree:and if the decision 
has been given between parties to the suit 
or their representatives-in-interest, the order 
of the Court falls within the scope of section 
47 and is a decree within the meaning of 
section 2, ` Tested in the light of this prin- 
ciple, there can be no room for sérious 
controversy thatthe order of the original 
Court in the ease before us was a decree, and 
in support of this position it is sufficient to 
refer to the cases of Ohundi Oharan Mandal 
v. Banke Behary Lal Mandal (5) and Sital 
Ra: v. Nanda Lal (6). In both these cases the 
decree-holder was the auction-purchaser. The 
sale has been held in execution of a decree 
for arrears of rent and the order of 
which the propriety was called in question, 


(3) 15 C. W. N. 725; 8 Ind, Cas. 26. 
(4) 7 Ind. Cas. 769; 16 O. L. J. 257; 15 U. Won. 
612 


(5) 26 C, 449; 3 C. W. N. 283. x 
(6) 1 Ind, Qas. 804; 18 C. W. N. 691; 11 C. IA J, 
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had been made under section 174 of the 
Bengal Tenancy Act. In both instances, i6 
was held that the order was appealable as 
a decree. The recent decision of this Court 
in Asimuddt Sheikh v. Sundari Bibee (7) does 
not militate against that view. That decision 
merely ‘points out that in cases under 
rule 89 of Order XXI of the Code of 1908, 
which corresponds to section 310A of the 
Code of 1882, only a first appeal is allowed 
under’ the new Code. That is so, because 
the order is made appealable under rule 1, 
clause (1) of Order XLIIL of the Code, and 
consequently & second appeal is barred under 
the provisions of sub-section 2 of section 184. 
But an order under section 174 of the Bengal 
Tenancy Act is not appealable under Order 
XLIII of the Code of 1908 and sub-section 
2 of section 104 does not, therefore, bar a 
second appeal. The result is that the pre- 
liminary objection mast be overruled and the 
propriety of the order of the District Judge 
examined on the merits. 

It cannot be seriously disputed that the 
view adopted by the District dudge is 
erroneous. He has held, upon the authority 
of the decision in Amir Hossain Khan v. 
Nanak Chand (1), that it is open to the 
Court to extend the time within which the 
judgment-debtor is required to make a de- 
posit under section 174 of the Bengal 
Tenancy Act. The case mentioned, however, 
is clearly distinguishable. It was ruled in 
that case as also in the case of Golab Chand 
v. Bahuria Rammurat Koer (8), that. when 
full Court-fees have not been paid upon a 
plaint or memorandum of appeal, it is com- 
petent to the Court to extend the time for 
payment. That principle has plainly no 
application to cases under section 174 of the 
Bengal Tenancy Act. As was explained in 
Sharofan v. Muhomed Habibuddin (:), the 
Court has no authority to extend the time 
within which the deposit has to be made under 
section 174 of the Bengal Tenanoy Act, as 
rule 89 of Order XXI of the Code of 1908. 
A similar view has in substance been taken 
in Kabileso Koer v. Raghunath Saran (9) 
and Akbar Zaman Khan v. Sukhdeo Pandey 
(10). No doubt the. position may be 


(7) IO Ind. Cas. 845; 38 C. 339; 15 C. W. N. 844; 
«14 O. L, F 224. . 
(8) 10 Ind. Cas. 208; 18 C, L, J. 432. 
(9) 18 C. 481. 
(10) 10 Ind. Cas. 61; 18 0, L. J. 467. 


different if the party has been prevented. 
from making the deposit by reason of the 
action of the Court, because, as observed in 
Mohamed Akbur Zaman Khan v, Sukhdeo Pandey 
(10) and Dulhin Mothura Koer v. Bansidhar 
Singh (11), in-such contingency the Court is 
guided by the principle that an act of the Court 
prejudices no man, Thecasebeforeus, however, 
does not fall within the scope of this doctrine. 
It has uot been suggested that if there has 
been any: default on the part of the judg- 
ment-debtors that it can be rightly attributed 
to any act of the Court. We must conse- 
quently- hold that the ground upon which 
the order of the District Judge is based 
eaunot be supported. 

The learned Vakil for the respondent. judg- 
ment-debtors has, however, strenuously en- 
deavoured to support the order of the District 
Judge on other grouuds, and has contended 
that the amount deposited by the judgment. 
debtor was amply sufficient under section 174 
of the Bengal Tenancy Act; it has been urged 
in substance that the amount claimed by the 
decree holders was exoessive and could not 
be legally obtained from the judgment- 
debtors, 

It has been argued, in the first place, that 
as the deoree.holders themselves were pur: 
chasers at the execution sale, they were not 
entitled to receive 5 per cent. of the purchase. 
money under section 174 of the . Bengal 
Tenancy Act. ‘The learned Vakil for the 
yespondents has sought to support this posi- 
tion by a reference to sub-section 2 which 
provides that in the case of a reversal of the 
sale, the provisions of rule 93 of Order XXI, 
of the Code of Civil Procedure shall apply. 
That rale provides that when a sale is so 
set aside, the purchaser shall be entitled to 
an order for re-payment of his purchases 
money. The Jearned Vakil for the respond- 
ent bas contended that as in this case the 
purchase money was less than the deoretal 
amount and as no part of it was brought 
info Court by the decree-holders, the pro- 
visions of rule 93 cannot apply, and conse- 
quently the decree-holders were not entitled 
to receive 9 per cent. of the purchase-money. 
In our opinion, this contention is not well . 
founded. It is sufficient to point out that 
section 174 is so framed as to apply to all 
purchasers, whether they are decree- hold- 

ers or strangers to the execution procsedings, 


(11) 10 Ind, Cas. 880; 15 C. J, L, &2. 
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The question now argued before us was 
raised with reference to section 310A of the 
Code of 1882 and i5 was held by this Court as 
also by the High Court of Bombay and 
Allahabad that the decree-holder auction-pur- 
chaser was entitled to geb 5 per cont. upon the 
parchase-money just like any other auction: pur- 
chaser, Ohund: Oharan Mandal v. Banke Behary 
Lal Mandal(5); Mendai Lalv. Bhuija Singh (12); 
Tirumal Rao v. Dastaghiri Miyah(18). We are 
not prepared to queation the correctness of 
these decisions and upon the plain language of 


section 174 of the Bengal Tenancy Act we 


cannot accept the contention of the respond- 
ent as well founded. 

It has been argued on behalf of the respond- 
ents, in the second place, that the decree- 
holders are not entitled to several items 
included by them in the statement of costs. 
It will be observed that section 174 makes 
it obligatory upon the judgment-debtors to 
deposit the amount recoverable under the 
deeree with costs. The costs here referred 
to are obviously costs properly incurred by 
the decree-holders subsequent to the decree 
and in the course of execution proceedings. 

One of the items claimed by the decrea- 
holders is the costs incurred by them in 
obtaining acopy of the decree. It has been 
argued on behalf of the respondent that a 
copy of the decree was uot necessary for the 
purpose of the execution procaedings. In 
support of this position, réliance has been 
placed upon the cases of Gunga Gobind Gooptoo 
v. Makhun Lal Hottee (14); Ramdhan Rakhit v. 
Panchanan Ohuckerbutty (15); Khettur Mohan 
Ohultopadhya v. Ishur Ohunder Surma (10) 
and Modhoo Dossía v. Nobin Ohunder Roy (17). 
These cases were decided under the Code of 
1859 and were repeatedly treated as good law 
under the Codes of 1877 and.1882 [Raigir 
v. lshwardhari, Ishwardhari v. Rajgir (18)]. 
Under the Code of 1903 the position is still 
clearer. Rule 1l of Order XXI specifies the 
contents of the written application for execu- 
tion of decrees. Sub-rule Sof that rule provides 
expressly that the Court to which an applica- 
tion is made under sub-rule (2) may require the 


(12) A. W. N. (1895) 140. 
(13) 22 M, 280. . 

(14) 9 W. BR. 302. 

(16) 10 W. R. 144; 1 B. L. B. (a. N.) 9. 
(16) 11 W. R. 971. 

(17) 16 W. R. 25. 

(18) 5 Ind. Cas, 660; 11 C. L. J. 243. 


applicant to produce a certified copy of the dec- 
ree, [t has not been suggested in the case before 
us, that the Court madeanysuch order, In fact 
such order would be wholly naedless, because 
the Court in which the application for exe- 
cution was made, was the very Court which 


. had made the decree and if any reference to 


the decree was nesded, the original could 
easily have been examined. We must con- 
sequently’ hold that the decres-holders are 
not entitled to chargethe amount spent by 
them in obtaining a copy of the decree as 
part of the costs mentioned in section 174 of 
the Bengal Tenancy Act. 

Another item claimed by the decree-holders 
is the amount of Court-fees paid by them 
upon the Vakalainama- which they attached 
to their application for- execution. It has 
been contended on behalf of the respondent 
that the Vakalainama was wholly unnecessary 
aud in support of this view reference has 
been made to the case of Sadashiv Ganpatrao 
v. Vithaldas Nanchand (19) and Gopal Jaya. - 
chand v. Hargobind (20). These cases affirm 
the doctrine that the authority of a Pleader 
engaged in thè suit does not terminate with 
the decree, but that ib is competent to him 
to appear on behalf of his client in the 
course of execution proceedings without a fresh 
authority. This principle is supported by 
the decision of the Judicial Committee in the 
case of Thakur Prasad v. Fakirullah (21) 
where it was pointed out that an execution 
proceeding is essentially a continuation of the 
suit. "We may further point out that, as 
observed by this. Court in the case of 
Mohin Mohan Patra v. Ram Narain Patra 
and Baroda Kanta Sircar (22), the pros 
position’ cannot be maintained that the 
authority af a Pleader necessarily terminates 
with the decree in the suit in which he has 
been engaged. This principle is also sup- 
ported by the cases of Lady Dela Pole v. Dick 
(23) and Bagley v. Mople & Oo. (24). The con- 
tention of the respondent that the Vakalat- 
nama was unnecessary must, therefore, prevail. 

The third item claimed by the decree. 
holders is the poundage-fee paid by them in 


respect of the execution sale at which they 
(19) 20 B. 198. 
(20) 5 B. H. C. R. A. C. J. 83. 
(21) 17 A. 108; 22 I. A. 44. 


(22) 14 C. L. J. 445; 12 Ind. Cas, 780, — * 

' (23) (1885) 29 Oh. D. 351; 54 L. J, Ch. 940; 62 Ly 
T. 457; 33 W. B. 585. 

(24) 27 T, Li. R. 284. 
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purchased. This poundage-fee is a per centage 
of the gross amount realised by the sala 
and is calculated at the rate of 2 per cent. 


. upon sums nob exceeding Rs. 1,000. The 


decree-holders urge that they were obliged 
by the rales and circular orders of this Court 
to pay the amount atthe time when they 
applied for permission to set off the purchase- 
money against the decretal amount and, as 
they have actually paid that money, they 
are legitimately entitled to claim it from the 
judgment-debtors as part of the costs in- 
curred by them. In our opinion, this con- 
tention is not well founded. The ruies and 
circular orders of this Court (Vol, I- p. 129) 
provide that when a sale of immoveable 
property is set aside under Order X XI, rules 
89, 91 or 9%, Code of Civil Prosedure or 
wader section 174 of the Bengal Tenancy 
Act, the deeree-holder becomes entitled to 
a refund of the fee. It is, therefore, not right 
to contend thal the decree-holders are en- 


' titled, in spite of the reversal of the sale, 


to .recover from the judgment-debtor the 
poundage-fee. Butit has been urged that 
a8 the sale has nob been reversed, the decree- 
holders are entitled to treat the poundage-fee 
as an integral part of the costs incurred by 
them. This contention is fallacious. If the 
contingency mentioned happens, namely, if 
the sale is reversed, the decree-holders will 
forthwith become entitled to a refand of this 
money. If,on the other hand, the sale is 
not set aside, he will not be- entitled toa 
refund. In either event, ibis clear that he 
is not entitled to claim the money from the 
judgment-debtors. 

There are other items also claimed by the 
decree-holders in respect of which objection 
has been taken by the judgment-debtors: 
they relate to the fees paid for the service 
of processes, It is not necessary, however, to 
examine this part of the casein detail, be- 


. cause ib is clear that if the amount claimed 


for copy: of the decree, for Vaokolainama and 
for poundage-fee is disallowed, the amount 
paid by the judgment-debtors is amply suffi- 
cient for the reversal of the sale under sec. 
tion 174 of the Bengal Tenancy Act. But 
wə may add that we are by no means satis- 
fied that the amount claimed by the decree- 


.holders*in the shape of fees for service of 


processes is not excessive, 
&&The conclusion follows that although the 
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order of the District Judge cannot be sup- 
ported on the grouad assigned by him, the 
order is substantially right on the merits and 
must be affirmed. The appeal is, therefore, 
dismissed, but, under the circumstances of 
the case, there will be no order for costs in 
any of the Courts. 
^ Appeal dismissed, 





‘ — (8.60. 38 O. 797.) 

CALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Otvit No. 37 or 1910. 
June 9, 1911. 

Present: —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 
McINERNY, J. E. H. —PrAINTIFF — 
APPELLANT 


versus —— 
Tug SEORETARY or STATE rog INDIA 


— DEFEND ANT—RESPONDENT. 
Plaint, amendment of—Original plaint based on neg- 
ligence —Proposed amendment based on nuisance—Dif- 
ferent cause of action—Suit against Government—N otice 
of sutt —Civil Procedure Oode (Act V of 1908), s. 80— 
Withdraw, leave to* 

The plaint in a suit against the Secretary of State 
originally proceeded upon negligence, and the notice 
which was served asa preliminary to the plaint 
pointed toa suit based on negligence. Afterwards, 
the plaintiff prayed for an amendment of the plaint 
and the new proposed plaint proceeds upon nuis- 


nce: . 
Held, that the cause of action being different, no 
permission to amend the plaint can be given: 
Leave to withdraw with liberty to bring a fresh 
suit, is granted. 

Appeal from the judgment of Fletcher, J., 
who dismissed the action of the plaintiff 
brought -against the Government for 
Rs. 40,000 as damages for’ personal injuries, 
by the following 

JUDGMENT.—This is a suit brought by 
the plaintiff against the Secretary of State 
claiming damages for negligence in respect of 
an accident which Happened to him on the 
publie highway. 

The first point to be danda is whether the 
plaint discloses any cause of action. Now, the 
allegations made in the plaint are as follows. 
On the 24th August 1908, the plaintiff says, 
he was injured by falling over a post which, 
in the plaint, is ‘stated to be placed on: the 
maidan (now Counsel for the plaintiff says it 
was on the public highway) on the western 
side of the Chowringhee Road. The plaint 
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then alleges that the post is the property of 
Government and is maintained and kept in 
position by Government. These are the 
material allegations, except one that relates 
to the ownership of the maidan, which the 
plaintiff says is the property of Government 
and subject to the trusts for the benefit of the 
publie of Calcutta. In paragraphs 9,10 and 
11 the plaint sets forth particulars of the un- 
fortunate accident which happened to the 
plaintiff on the evening of the 28th August, 
and ib is admitted that his hand was very 
seriously injured by a tramear. 


Now, there is one proposition of law that 


cannot be doubted, and that is that no sait 


can lie against the Crown uniess that right 
is given by statute. It requires no authority 
to support that. In this case the plaintiff 
has got to show that the statutes have given 
him a right against the Secretary of State in 
Council as representing the Crown. The 
first statute that is material is the statute 
of 3 and.4 William IV, Chapter 85, 
section 9. That was the statute which 
put an end to the commercial under- 
taking dnd general trading business of- the 


' . Bas India Company and continued the Ohart- 


er for a short time. Section 9 enacts that 
"from and after the said twenty-second day 
of April one thousand eight hundred and 
thirty-four all the  Bond-debt of the said 
Company in Great Britain, and all the 
Territorial debt of the said Company in India, 
and all obher debts which shall on that day 
be owing by the said Company, and all sums 
of money, costs, charges and expenses which, 
after the said twenty-second day of April, 
one thousand eight hundred and thirty-four, 


may become payable by the said Company in 


respect or by reason of any covenants, con- 
tracts or liabilities then existing, and all 
debts, expenses and liabilities whatever which, 
after the same day, shall be lawfally con- 
tracted and incurred on account of the 
Government of the said territories, and all 


. payments by this Act directed to be mada, 


shall be charged and chargeable upon the 
revenues of the said territories.” - 


Then comes the "Act for the Better Govern. 
ment of India," 21 and 22 Vict., Chapter 106. 


. Section 65 enacts: “That the Secretary of 


State in Council shall and may sue and be sued 
as well in India as in England by the name 
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of the Secretary of State in Council as a body: 
corporate; ‘and all Persons and Bodies Politic 
shall and may have and-take the same suits, 
remedies, and proceedings, legal and 
equitable, against the Secretary of State in 
Council of India as they. could have done 
against the said Company; and the property 
and effects hereby vested in Her Majesty for 
the purposes of the Government of India or 
acquired for the said purposes, shall be 
subject and liable to the same judgments and 
executions as they would while vested in the 
said Oompany have been liable to in respect 
of debts and liabilities lawfully contracted 
and incurred by the said Company.” 


Now, if these two sections stood alone, I 
should have shared the doubts expressed by 
the present Chief Justice, when he was the 
Chief. Justice of Bombay, in the case of 
Shivabhajan v. Secretary of State for India (1). 
I should have thought that the word lawfully” 
governed not only the word “contracted” 
in section 65, bub also the words "liabilities 
incurred.” That I should have thought so 
was because the liabilities to which the Hast 
India Company were liable after the passing 


of -the Act of 1883, were liabilities 
which should have been incurred on 
account of the Government of the said 


territories. There is, however, a decision of 
this Court in the case of P. & O. S. N. Oo. 
y» Secretary of State for India (2), in which 
ib is expressly laid down that the suits 
which may be brought against the 
Secretary of State in this Court are not 
limited to the suits . which may be brought 
against the Crown, but beyond thatI do 


, nob think that this case is an authority for 
.the wide proposition that the learned Counsel 


for the plaintiff has tried to establish. The 
other case in this Court is the case of 
Nobin Chunder Dey v. The Secretary of State 
for India (3), which is a decision of: Chief 
Justice Garth and Mr, Justice Macpherson 
on’appeal from the Original Side, and laid 
down expressly what is the nature of the 
liability of the Secretary of State under 
section 65 of the Act of 1858, and the head- 
note expresses precisely what was the result 
of that judgment, that suits such as might, 


(1) 28 B. 814, 
(2) 6 B. H. C. R. App. 1. 
(3) iO. 11. 
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previously to the passing of the Statute 21 and 
22 Vict. Chanter 106, have been brought 
against the Hast India Company are limited 
to suits for acts done in the conduct. of 
andertakings which might be carried on by 
private individuals. That case is binding 
-upon me. The case of The Secretary of 
State for India v, Hari Bhanji (4) i8 not a 
decision of this Court. The case of  Nobin 
Qhunder Dey v. The Secretary of State for 
India- (3) is binding upon the Judges of the 
original side. That being so, the only point 
one has to consider in this oase is, is this 
a suit brought as stated in the decision of 
Chief Justice Garth and Mr. Justice Mac- 
pherson in Nobin Ohunder Dey v. The Secre- 
tary of State for India (3)? In my opinion, 
obviously itis not. This case’ is a case to 
make the Government liable to pay com- 
pensation out of Government revenues. 
What for P.For au act which happened to tke 
plaintiff on the public highway. What 
commercial undertaking or other trading 
operation were the Government of India 
carrying on in maintaining the public path 
on the publie highway P It is clear that 
it does not appear that this case comes within 
the decision of Nobin Ohunder Dey v. The 
Secretary of State for India (8), and the 
plaint discloses no cause of action. 

Learned Counsel for the plaintiff has 
asked leave to amend the plaint. If there 
was any real bona fide intention to amend 
the plaint, so that the unfortunate plaintiff 
might recover compensation for the injuries 
he has suffered, I should have immediately 
granted it, l am satisfied, however, on the 
statement of the plaintiff, that this plaint 
cannot be amended so as to show any cause 
of action against the defendant. That being 
so. there remains nothing for me but to 
dismiss the suit. The general costs of this 
suit must go to the Government. The costs 
will be taxed on scale No, 2. 

The plaintiff appealed, 

. Messrs, B. Ohakravart; and Chatierjee in- 
structed by Messrs. Pugh & Oo , for the Appel- 
lant. 

Mr. Kenrick K. 0.,~Advocate-General, and 
Mr. B. C. Metter, Standing Counsel, instruct. 
ed by Mr. Kesteven, for the Respondent, 

JUDGMENT. 


Jenkins, O. J.— This case comes before us 
(4) 6 M.273, — 
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by way of appeal from a decree of Mr. 
Justice Fletcher who dismissed the plaintiff's 
guit. 

On the case being iagad before us ib was 
perceived that, apart from the difficulty that 
there might be in bringing a suit against the 
Secretary of State for India in Council for a j 
tort, alleged to have been committed by an 
agent of the Government, there was a further 
obstacle in the plaintiff's way that the facts 
as alleged in his plaint could not be supported 
by evidence, inasmuch as it had been dis- 
covered and was the case that the obstacle 
in respect of which the plaintiff claimed, 
was not, as the plaint alleged, on the land 
of the Crown; in other words, on a part of 
the maidan but on a.part of the highway 
which was adjacent to the maidan, There- 


- foro, leave was sought from us to amend the 


plaint so as to bring it- into conformity with 
the facts which the plaintiff believed he 
could prove, and we required as a condition 
of this application that the proposed plaint 
should be drafted and placed before us. 
That has now been done, The plaint as now 
proposed by, way of amendment differs in an 
essential degree from the original plaint. 
The original plaint proceeded upon negligence, 
whereas the new plaint proceeds upon nurs- 
ance in the form of obstruction on the high- . 
way, 80 that itis impossiblé to say that the 
cause of action is the same. ~ This. brings 
in the plaintiff’s way the difficulty created 
by section 80 of the, Code which prescribes 
that “no suit shall be instituted against the 
Secretary of State for India in Council, 

until the expiration of two months 
next after notice in writing has been deliver- 
ed to, or left at the ‘office of, -a Secretary to 
the Local Government or the Collector of the 
district, stating the sause of 
action, the name, description and place of 
residence of the plaintiff and the relief which 
he claims." The notice which was served as 
a preliminary to the plaint- as originally 
framed pointed toa suit based on negligence 
and it stated a cause of action different from 
that on which the plaintiff woald rely in his 
proposed plaint. It follows, therefore, that 
it is not open to us to give the plaintiff per- 
mission to amend his plaint. 

In these circumstances, Mr. Chatterjee on 
behalf of the-plaintiff has asked for leave to 
withdraw the suit under Order XXIII, rule 1 
of the Oode of Civil Procedure, and he desires 
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that he should have permission to withdraw 
from the suit with liberty to institute a fresh 
. suit in respeot of the subject-matter of this 
suit, 

The defendants .give no opposition to 
this application, though they do not encour- 
age it, and their attitude is, no .doubt, refer- 
able to the terms of rule 2 of Order XXIII 
of the Code. What the effect of that rule 
may be on the proposed new suit, it will be 
out of place for me now to discuss. Bat, in 
the circumstances, we give the plaintiff per- 
mission to withdraw the present suit with 
liberty to institute a fresh suit in respect of 
the subject-matter of this suit. 

We do not interfere with the decision of 
Mr. Justice Fletcher as “to costs, which will 
stand, and the plaintiff-appellant will pay 
the costs of this appeal. ~ 


Wooprorrs, J. concurred. 


(s. c. 4 Bur. L. T. 272.) 
^^ LOWER BURMA CHIEF COURT. 
Civin Revision No. 69 or 1910. 
Jane 14, 1911. 
Present:—Mr. Justice Twomey. 

MG PO THWE AND OFHER8— DEFENDANTS 

— APPLICANTS 

- versus 

MA BAW AND ANOTHER —PLAINTIFFS— 
RESPONDENTS. 

Buddhist Law—Guardian—Minor— Grand-wncleacting 
as guardian in the life-time of grand-father—De facto 
guardian—Contract made in good faith for minor's bene- 
. fit binding on minor. 

Failing the father and mother and.their appointees, 
no person however nearly related is of right entitled 
to the custody of a minor Buddhist or to the guardian- 
ship of his property. 

The grand-uncle of a minor undertook the duties of 
guardian of minor's property without opposition 
on the part of the minor’s grand-father. In the capa. 
pity of guardian the grand-uncle made a contract on 
behalf of the minor in good faith for the minor’s 
benefit: 

Held, that the grand-uncle acted as a de facto guar- 
dian of the minor and as the contract was made in 
good faith for the minor's benefit, is was binding 
on the minor. SM 

Application for revision of the decision 


of the District Court of Toungoo, in Civil 
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Appeal No. 94 of 1909, dismissing the 
appeal against the judgment and decree of 
the Township Court of Yedas, in Civil Suit 
No. 187 of 1909. 

Mr. Palit, for the Applicants. 

Mr. Rahman, for the Respondents, 


JODGMENT.—The chief point taken in 
revision is that Thet She who made the con- 
tract on behalf of the minors was {not their 
natural guardian, He was their grand-uncle 
and as their grand-father was a nearer living 
relative, the latter was the natural guardian. 
I am asked to infer that Thet She acted merely 
as agent of the minors and that as a minor 
cannot appoint an agent, the contract made 
by Thet She was unenforceable. There is 
evidence that Theb She reaped the crop with. 
the minors. His reaping the crop with them, 
his nearness of kin, and his action in making 
the compromise with Ma Baw are facts iusti- 
fying the Court in treating him as- de facto 
guardian of the minors’ property. Failing 
the father and mother and their appointees, 
no person, however nearly related, is of 
right entitled to the custody of minor Bud- 
dhists or to the guardianship of their property. 
There is no necessity, unless the iuterests 
of the minor demand it, to interfere with a 


' de facto guardianship not improperly ob- 


tained. See Trevelyan’s Law relating to 
Minors, Third Edition, page 77. 

There can be no doubt thatit was in the 
capacity of guardian of the minor’s property 
that Thet She purported to act and that the 
other party to the agreement regarded him as 
such, A guardian is merely a person having 
the care of a minor’s person or property and 
it appears that Thet She undertook the duties 
of guardianship of the minors’ property - in 
this case without opposition on the part of his 
brother who was the minors’ grandfather. 
Thus he was de fecto guardian. 


Aa to the contract itself, it is clear that it 
was madein good faith and was for the 
benefit of the minors. Their step-mother 
had possession of the land. She allowed Thet 
She and the minors to take the crop on condi- 
tion that they would pay Rs. 146 debts due 
by their father and 55 baskets of paddy for 
herself, They got at least 500 baskets of 
paddy from the land and could havé'paid the 
debts and still had a large surplus. 

.I think the lower Courts were right in 
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enforcing the agreement, Application dis- 


missed with costs, 


Application dismissed, 





(s. c, 14 O. L, J. 603.) 
CALOUTTA HIGH COURT. 
Cıvıc Ruiz No, 2432 or 1911. 

July 14, 1911. 
Present: — Mr. Justice Holmwood and 
Mr, Justice D, Chatterjee. 
JASODA DASSI—DECREE-HOLDER — 
PETITIONER 
VETEUS 


RAMESWARI DASSI-—DEFENDANT-— 


OrrosrTE PARTY. 

Ex parte decree — Defendants case partly gone into— 
Refusal of application for adjournment— Withdrawal 
of Counsel for defendant from case— Whether decree is ex- 
parte—Ex parte decree obtained by fraud — Defendant's 
vyemedy— Ex parte final decree, after preliminary decree 
—Defendant unavoidably absent, whether decree is ex 
parte—Decree for accounts— Opportunity to defendant 
to prove what amount due. 

Where the case of a defendant is partially entered 
into andhis Counsel applies for adjournment and 
on such adjournment being refused he withdraws 
from the case, and the Judge in his absence gives 
judgment on the merits of the case, such decree 
cannot be held to be ex parte. 

Kadar Khan v, Juggeswar Prasad Singh, 85 O. 1028, 
folowed. . 

Tf the decree was obtained by fraud, the defen- 
dant’s remedy would be by way of review or by a 
suit properly framed for the purpose. 

A decree for accounts is not a mere direotion to 
inquire and report. lb proceeds and must always 
proceed upon the assumption that the party calling 
for it is entitled to the sum found due. Ib is a decree 
affirming his rights, only leaving it to be ascertain- 
ed how much is due to him from the party account- 
ing; and such a decree directing the defendant to aoc- 

count is a final decree. 
'  Janokey Doss v. Brindabun Doss, 3 M. I. A. 175 
and Rahimbhoy v. Turner, 18 T. A. 6; 15 B. 165, relied 
upon. . 
Pitit the passing of-a preliminary decree for 
accounts, if the final decree be passed in the absence 
of the defendant who is unavoidably absent, the final 
decree would be held to have been passed ex parte and 
liable to be set aside and the defendant would have an 
opportunity of being heard on the question of how 
much is due. 


Rule against an order of the First Subor- 
dinate Judge of 24-Pergunnahs, dated the 
24th April 1911. 

. Mr. B. €. Mitter and Babu Provas Ohandra 
Matter, for the Petitioner. 
Bubu Atul Krishna Roy, for the Opposite 


party. 
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JUDGMENT.—This was a Rule calling on 
the other side to show cause why the order of 
the first Subordinate Judge, Alipore, dated 
94th April 1911, setting aside the decree 
should not beset aside on the ground that the 
decree so expressed to be set aside was not 
passed ex parte and so there was no jurisdic- 
tion to make the order. 

Now it is perfectly clear that the order of 
the 24th April 1911 and the Rule both refer 
to the preliminary decree in this case and 
that on the authorities cannot be held to have 
been passed eg parte; for the evidence of the 
defendant was taken on commission and that 
evidence was evidently considered by the Court 
in its judgment where it says that it is proved 
and admitted that the plaintiff now represents 
the estate of the deceased Sib Nandan Lal, 
and on the authority of Kadar Khan v. 
Juggeswar Prasad Singh (1), whero the case 
of the defendant has been partially entered 
into and the Counsel for the defendant applied 
for adjournment which was refused and 
thereupon withdrew from the case, and the 
Court in his absence passed its judgment on 
the merits of the case, such decree cannot he 
held to be ex parte. No doubt, if the decree 
was obtained by fraud which the defendants 
maintain, they have their remedy by way of 
review or by a suit properly framed for the 
purpose. But the learned Judge goes further 
in his order of the 24th April: He holds 
that, apart from the fraud which appears to 
have been practised upon the defendants in 
respect of the preliminary decree, their” 
agent continues to deceive them after the 
passing of the preliminary decree, and he 
says, it appears from the evidence that even- 
after the preliminary decree Jugger Nath 
went on representing to the lady defendant 
that the case was going on well and that she 
had no cause for anxiety. Under those 
circumstances, the lady, who was at Gazipur, 
of course, did not return and was certainly 
unavoidably absent at the: final Learing so 
that the final decree which settled the amount 
due was certainly passed ex parte and the 
defendant has succeeded in showing that she 
was unavoidably absent and unrepresented at 
that final hearing. 


We must, therefore, make the Rule absolute 
as regards the preliminary decree holding, on 


(1) 86 C. 1028, 
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the authority of Janokey Dass v. Brindabun 
Doss (2), and of Rahimbhoy v. Turner (8), 
that a decree for accounts is not a mere 
direction to inquire and report, It proeeeds, 
and must ulways proceed, upon the assump- 
tion that the party calling for itis entitled to 
the sum found due. Itis a decree affirming 
his rights, only leaving it to be inquired into 
how much is due to him from the party 
accounting; and such a decree directing the 
' defendant to account is a final decree and one 
which is appealable to the Privy Council. 
But, while we hold that the order directing 
the defendant to furnish account is final and 
thatthe plaintiff has a right to obtain those 


accounts, we can see no reason for differing . 


from the learned Judge that the defendant 
ought to have an opportunity of being heard 
on the question of how much is due, and we, 
therefore, discharge the Rule as regards the 
so-called final decree which ought more pro- 
perly to be called a supplementary decree, 
and direct that the parties be given a further 
opportunity to show what is the amount due 
on the account which has been ordered. 
There can be no hardship to the plaintiff who 
alleges that he has obtained much less than 
‘he was entitled to and takes credit to himself 
for having remitted -a large amount on the 
account. 

As each party has partially succeeded, each 
party will bear his own costs. 


Itule made absolute. 
(2) 8 M. I. A. 175.. 
(3) 18 I. A. 6; 15 B. 155. 





(s. c. 4 Bur, L. T. 265). 
I! UPPER BURMA JUDIOIAL COMMIS- 

SIONER'S COURT. 

Civi, APPEAL No. 272 oF 1910. 

April 25, 1911. 
Present; —Mr. MoColl, A. J. C. 
NGA PAW — PLAINTIFF — ÀPPELLANT 
versus 
NAG LU GALE AND OTHERS—DEFENDANTS 
— RESPONDENTS. * 

Mortgage— Redemption | suit— Limitation — Morlgagee 
alleging transaction to be sale—Morigagor contending 
fraud and asserting morigage— Donees from mortgagee— 
Limitation Act (IX of 1908), Sch. I, Arts. 91, 134, 142, 
148- Evidence Act (I of 1872), s. 92. 

A suit for redemption against donees from the 
mortgagee is not governed by Article 184 of the Limi- 
tation Act as this Article does not apply to persons who 
pre not transferees for- valuable consideration. 
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In a suib for redemption of mortgage, the mort« 
gagee pleaded that the property had been sold to him 
by a registered, deed-sale and not mortgaged. The 
contention on behalf of the plaintiff was that though 
the deed was executed by him it was 2 fraudulent ono 
inasmuch as he had been induced to sign it by a 
false representation that it was a mortgage-dead: 

Held, that the suit was governed by Article 148 of 
ihe Limitation Act and that tho plaintiff, was entitled 
to prove the fraud and tho fact that the transaction 
was s mortgage. 

Held, further, that ‘Article 91 or 142 of tho Limi- 
tation Act was inapplicable to the case. 


Appeal against the judgment of the Dis- 


‘trict Court, Magwe,in Civil Suit No 5 of 


1909. 

Mr. S. Mukeriee, for the Appellant. 

Mr. J. M. Xavier, for the Respondents. 

JUDGMENT, —The plaintiff.appellant and 
his wife Ma Me sued the defeudaut-respond- 
ents and another for redemption of two oil 
wells alleged io have been mortgaged to the 
first defendant-respondent by Ma Me for 
Rs. 70 in 1265. The 2nd and 3rd defendants- 
respondents were made defendants as they 
proposed to have acquired the wells by gift 
from the Ist defendant-respondent and the 
Burma Oil Company was also made a defen: 
dant as they had purchased one of the wells 
from the 2nd defendant-respondent: 

The first defendant-respondent pleaded 

that the wells had, been sold to him by a 
registered deed of sale and not mortgaged. 
The plaintiff-appellant, however, contended 
that though she had executed this deed, it 
was & fraudulent one, inasmuch as she had 
been induced to sign it by a falsa represen- 
tation that it was a mortgage-deed, that she 
was illiterate and the deed had been wrongly 
read out to her. 
. The lower Court framed two preliminary 
issues as to whether it had jurisdiction and 
whether the suit was barred by limitation. 
The first issue was decided in the affirmative 
by this Courton appeal and the suit was re- 
manded -for trial on the merits. The lower 
Court then examined witnesses and dismissed 
the s3i6 on the ground that it was barred 
by limitation. 


The point has been very inadequately dealt 
with by the lower Court. The learned 
Additional Judge said that he had no doubt 
whatever that the suit was barred by limi- 
tation but be did not even set'out what 
Article of the first Schedule of the Limitation 
Act, in his opinion, governed the case, From 
this remark that the pleintiff-appellants had 


- 


976 


INDIAN OASES, 


[1919 


NAGENDRA KUMAR NATH t, HARA CHANDRA PODDAR, 


not even alleged possession within 12 years 
of the suit and from the rulings quoted by 
him,it would appear that he applied Artiole 
142. This Article, however, has no application. 
The plaintiffs-appellants were not dispossessed 
whilst in possession, nor can 16 be said that 
they discontinued possession. 

Article 91 relied upon by the other side 
does not apply either, The plaintiffs-appel- 
lants did not sue to set aside the deed of 
' gale; and they were not bound to do so. 
Their suit was for redemption. 

The second plaintiff Ma Me’s case as against 
the Ist, 2nd and 3rd defendants-respondents 
is governed, by Article 148. She alleges that 
there was a mortgage and she claims the 
right to prove by oral evidence that the deed 
of sale relied upon by the defendants-re- 
spondents does not correctly represent the 
transaction under the Ist proviso to section 
92, Evidence Act, on the ground of fraud, 
and if she can prove tke fraud, she is en» 


titled to prove the remainder of her allega- 


tion. Her suit as against the 4th defendant, 
the Burma Oil Company, would have been 
governed by Article 134, but apparently 
the plaintiffs-appellants have withdrawn the 
suit as against the 4th defendant, The suit as 
against the 2nd and 3rd defendants-respond- 
ents is not governed by Article 184, because 
they are not transferees for valuable con- 
sideration. They allege a gift. 


So far as the present appellant's interests 
are identical with those of his wife, če., so 
long as he claims the right to redeem, he 
must prove the fraud and then the mortgage 
and the suit is still governed by Article 148. 
He, however, claims that his wife mortgaged 
the wells without his knowledge or consent 
and that even if the transaction were a 


sale and nota mortgage, it could not affect . 


his share of the property, which he alleges 
“to be Hnapason. He, therefore, claims that 
even if the transaction’ be found to have 
been a sale he is entitled to recover half 
the property and that his claim is not time- 
barred as the defendants-respondenta’ posses- 
sion would not be adverse to him until they 
affected him with notice. This contention, 
raises difficult points as to whether this part 
of the case is governed by Article 134, Ma 
Me being looked upon asa trustee or by 
Article 142 or by Article 144 and as to whether 
the present appellant had actual or imputed 


notice or not that the defendants-respondents 
claimed an adverse title. If Ma Me acted 
without her husband's consent, express or 
implied, apparently notice to her would not 
be notice to him. (section 229, Contract 
Act) and it would be necessary to prove 
actual notics, 

For the present plaintiff-appellant to suc- 
ceed on this ground, however, ib would be 
necessary for him to,amend the plaint. This 
can be done in the lower Court and ib is un- 
necessary for mo to say any more as the suit 
has been erroneously dismissed on the pre- 
liminary point that on the allegations in the 
plaint, it is time-barred, whereas on those 
allegations, the suitis governed by Article 148 
and is within tima. 

The learned Counsel for the respondents 
has urged some arguments on the merits, 
bat the sait has not basn tried and issues 
have not been framed on the merits. 

I set aside the desres of the lower Court 
and remand the suit to that Curb in order 
that it may be re-admitted under its original 
number and disposed of on the merits. 

Decree set aside; 
Uase remanded. 





(s. o. 14 C. L. J. 646.) ` 
CALOUTTA HIGH COURT. 
Suoosnn:Orviu Appeat No. 507 or 1909. 
July 14, 1911. 
Present; —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
NAGENDRA KUMAR NATH AND ANOTHER 
— PLAINTIFF8— A PPELLANTS 
VETSUS 


HARA CHANDRA PODDAR AND OTHERS 


— DEFENDANTS —R ESPON DENTS; 

Co-owner—Joint property—Liability to be ejected- 
Sale of joint property by one member as his exclusive 
property—Hostile title. f 

One co-owner is not liable to be ejected from joint 
property at the instance of his co-sharer unless there 
has been an ouster.in the technical- sense of the 
term. < 
Dijendra Narain v. Purnendu Narain, 1l C. T. J, 
189; 5 Ind. Cas. 171, followed. ; 

Where one co-owner dealt with joint property as if 
it belonged exclusively to himself and alienated the 
whole property to astranger, there was an assertion 
of hostile title on his part, and inasmuch as the trans- 
feree has claimed the entire property in denial of the 
rights of the co-owners of the transferor, the co- 
owners are entitled to be restored to possession of 
their share of the property. 


^ 5 
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Appeal from the decree of the Subordinate 
Judge of Chittagong, dated the 18th Decem- 
ber 1908, modifying that of the Munsif of 
‘Chittagong, dated the 5th February 1908, 

Babu Baldeo Narain Singh (for Moulvi 
Serajul Islam) and Babu Jyotis Ohundra Sar- 
. kar, for the Appellants. 

Babus Mahendra Nath Roy, Krishen Prosad 
. Sarbadhzkar? and Biraj Mohan Mojumdar, for 
the Respondents. 

JUDGMENT,.—The subject matter of the 


litigation which has given rise to this appeal ` 
is a small parcel of land owned originally by. 


three brothers Aukhil, Nagen and Rajani. 
Rajani is dead and his interest has passed by 
inheritance to his mother Subarna. Aukhil 
tranaferred the property to the father of the 
defendants-respondents on the assumption 
that the property belonged exclusively to him 
and he was competent to deal with it as his 
own. At that time his brothers Nagen and 
Rajani were infants. Upon attainment of 
majority Nagendra and his mother Subarna 
have brought this suit for declaration of title 
to two-thirds share of the land and for re. 
covery of possession thereof. The defen- 
dants have sought to resist the claim substan- 
tially on the ground that Aukhil was the 
person exclusively entitled to the property 
and that the plaintiffs have no title to enforce 
against them. That defence has completely 
failed and it has been established that Aukhil 
was interested to the extent of a third share 
. only. On these facts, the Court of first 
instance made a decree in favour of the plain- 
tiffs for recovery of possession and mesne 
profits. Upon appeal, the Subordinate Judge 
has held that the plaintiffs are entitled merely 
to a declaration of title and cannot claim to 
‘eject the defendants. In our opinion this 
view cannot be ~upported. 

The learned Vakil for the respondents has 
explained that the decision of the Subordi- 
nate Judge is based on the doctrine that 
one co-owner is not liable to be .ejected from 
joint proper^y at the instance of his co-sharer 
unless there has been an ouster in the 
‘technical sense of the term. Dzjendra Na- 
yain v. Purnendu Narain (1). But even if 
this principle be assumed to have been 
‘applied in this case, it is obviously of no 
assistance to the defendants. As already 
stated, Aukhil dealt with the property as 


(1) 11 C, L. J, 189; § nd. Cag, 171. 


INDIAN OASEB. 


877 


if it belonged exclusively to himself.. The 
moment he alienated the whole of the pro- 
perty to the father of the defendants there 
was an assertion of the hostile title on his part,. 
and that assertion has continued up to the 
time of the institation of the present suit 
inasmuch as the transferees have claimed 
the entire property in denial of the rights of 
the two brothers of Aukhil. Consequently, 
they or their representatives-in-interest are 
entitled to be restored to possession of their 
share of the property.. The Subordinate 


Judge also seems to have held that the de- 


fendants as purchasers from Aukhil might 


‘be entitled to claim the whole of this pro. 


perty if upon a partition it fell entirely in 
the share of Aukhil. No doubt, such a claim 
on the part of the defendants as against 
Aukhil might be sustained on the principle 
recognised in section 43 of the Transfer of 
Property Act. As between them and their 
vendor, the latter might not being position 
to deny that he had a good title to the whole 
of the property. But that contingency has 
not yet happened and the defendants cannot 
anticipate events which may never happen. 
At any rate, even' upon partition, it i8 con- 
ceivable that the whole of this property 
may not be allotted to them alone, Under 
these circumstances, we are of opinion that 
the defendants cannot resist a decree for 
possession of the immoveable property. 

The result is, that this appeal is allowed, 
the decree of the Court below set aside and 
that of the Court of first instance restored. 
This order will carry costs both kere atd in 
the Court below. 


Appeal allowed: 





. CALCUTTA HIGH COURT. 
SECOND Civin APPRAL No. 989 op 1909, 
Jun 18, 1911. 

- Present: — Mr. Justice Mookerjee and 
Mr. Justice Carndnff, 

U. HEDLOT KHASIA AND ANOTHER— 
DEFENDANTS— ÁÀPPELLANTS 
VETSUSs 
KA RAN KHASIANI AND OTHERS— 


PrAiNTIFFS — RESPON DENTS. 

Ex parte decree—Appeal “by contesting, defendants — 
Confirmation of decree of first Court—Application *by 
defendants against whom ex parte decree was made to 
get it aside—Jurisdiction of primary Court io entertain 
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È application—Presentation of returned plaint to competent 
Court—Suit to be treated as instituted when presented 


im competent Court—Civil Procedure Code (Act XIV of . 


1882), s. 57 —Limitation (Act XV of 1877), s. 14 —Lease 
jor term— Death. of lessee- -Ewpiry of lease — Changes in 
title pendente lite —Regulation Act (I of 1886), s. 8 
sub-s. (1) cl. (b), ss. 39, 62— Khasias—Inheritance — 
Sister to be preferred to brother. 
Where an Appellate Court affirms adecree of the 
' first Court, which was made ew parte against some of 
the defendants and on contest against the others, it is 
competent to the primary Court to set aside the ev 
parte decree at the instance of those defendants 
against whom the decree had been made ea parte and 
who had not been made parties to the appeal prefer- 
red at the instance of the contesting defendants. 
Dhanai Sardar v. Tarak Nath Chowdhuri, 5 Ind. Cas. 
525; 12 C. L., J. 53, distinguished. 


Indu Meah v. Dar Baksh, 10 Ind Cas, 275:14 0. L. J.’ 


49; 15 O. W. N. 798, relied upon. . 

Kumdw Nath Roy Chowdhuri v. Jatindra Nath Chow- 
dhury, 9 Ind. Cas. 189: 15 0. W. N. 399; 13 C. L. J. 
221,38 C. 394, distinguished. 

. The combined effect of section 57 of the Civil Pro- 
cedure Code of 1882 and section 14 of the Limitation 
Act of 1877 is that when a plaint which has been re- 
turned is presented ina Court of competent juris: 
diction, the suit must be taken to be instituted on the 
date of such. presentation. 

The Court may for the sake of justice take into 
consideration changes in the title pendente lite. 

Ram Ratna v. Mohant, 6 O. L. J.74, 11 C. W. N. 732 
and Ramyad v. Bindeswari, 6 O. L. J. 102, followed. 

A lease for a term of years does not terminate with 
the life of the grantee. 

The mere recognition by the lessor of a wrong per- 
son as successor of the original grantee does not pre- 
judice the position of the lawful successor. l 

Section 8, sub-section (1), clause (5) of Regulation 
I of 1886 applies toa case in which’ a person has 
acquired land, not merely because ‘it has been 
directly settled with him by the Government, but 
also because he has obtained it from the original gran- 
tee by transfer, succession or otherwise. 

The clause includes a case in which a person has 
before the Regulation acquired land by inheritance 
from a person with whom it had been settled by the 
Government under a lease for a term not less than 
ten years. "T 

Amongst the Synting Khastas a sister inherits 
the property of her brother in preference to a bro- 
ther. 

One T. a Khasia obtained a settlement of ‘certain 
lands from the Government on October 21st, 1884, for 
aterm of ten years. T. died shortly after, and 
left behind him a brother-H. and two sisters S. and L. 
Immediately after his death, his brother in 1886 got 
his own name entered as his succesgor-in-interest and 
continued in possession. In 1895 the two sisters sued 
for recovery of possession: 

Held, that the case is completely covered by clause 
(b) of sub-section (1) of, section 8 of Regulation 
I of 1886, that upon the death of T. and in spite 
of the hostile act of his brother, his sisters became 
owners of tke interest originally vested in him, that 
as*soon as the Regulation came into force on July is 
1886, the sisters became land-holders within the 

meaning of clause (b) of sub-section (1) of section 8 
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and were entitled to claim settlement from the 
Government, that although they did not do so, their 
rights have not been affected by the settlement made 
with their brother, and that they are entitled to re- 
cover the property from the hands of the brother. 

Madub Nath Surma v. Myarani Medhi 17 ©. 819 
and Patan Maria v. Bahibaram, 24 C. 289; 1 0. W. N. 
91, relied upon. 


Appeal from the decree of the District 
Judge of Sylhet, dated March 24th, 1908, 
affirming that of the Sub-Judge of that dis- 
trict, dated June Ist, 1908. 

Babus Turakishore Ohowdhury and Brojo 
Lal Ohakravartz, forthe Appellants. 

Babu Harendra Narain Mitra and Birendra 
Ohandra Dus, for the Respondents. 

JUDGMENT,.—The subject-matter of the 
litigation which has given rise to this appeal 
ig a tract of land whereof settlement was 
obtained by one U. Timon from the (Gov- 
ernment on the 2lst October 1884, under a 
qabulzat executed for a term of ten years. 
The grantee died shortly after, and left be: 

‘hind him & brother U. Hedlot and two 
sisters Ka Sengai and Ka Laban. Immedi- 
ately after his death, his brother, in 1885, got 
his own name entered in the qubulzat as his 
successor. in-interest and apparently continued 
in possession thereafter. U. Hedlot trange 
ferred a portion of his interest in the dis. 
puted land to some of the defendants on the 
22nd March 1887. Onthe 13th November 
1895, the two sisters of U. Timon com- 
menced an action for declaration of title to 
the-disputed laud and for recovery cf, pos- 
session. Their case in substance was, that 
they were Khastas and that under the cus- 
tomary rules of inheritance prevalent amongst 
them, sisters were: entitled to succeed in 
preference to brothers. "The defendants to 
the suit were U. Hedlot aud six other per- 
sons who claimed to have derived an. interest 
in the disputedland from him. Apart from 
objeetions in bar, one of which related to 
the jurisdiction of the Court, the claim was 
resisted substantially, by the second and third 


defendants on the ground that the plaintiffs . 


were not entitled to any interest iu the land 
as it had been acquired by U. Hedlot. The 
other defendants did not ‘enter. appearance. 
The Court first’ tried the objection of 
jurisdiction based upon the value of the 
subject-matter of the httigation, and came to 
the conclusion thatthe value of the property 
was within the limits of its pecuniary juris- 
diction, The case was then tried on the 
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merits, and a decree made in favour of the 
plaintiffs on the 18th Aprill896. Upon 
appeal that decree was affirmed by the Sub- 
ordinate Judge on the 21st September 1897 
and a second appeal to this Court was dis- 
missed on the 20th April 1900. Subsequently, 
the defendants other than the second and 
third defendants applied to have the ez parte 
decree made against them discharged. That 
application was successful and the suit was 
revived in so far as they were concerned, 
They resisted the claim on the ground that 
the Court had no jurisdiction to entertain the 
suit because the pecuniary Value of the sub- 
ject-matter of the land in dispute exceeded 
the limits of the peeuniary jurisdiction ofthe 
Court. This contention was successful, and 
the result was that on. the 15th January 
1905, the Court returned the plaint for 
presentation to the Court of Subordinate 
Judge, the plaint was duly presented to that 
officer on the day following. Tke case was 
then tried on the merits. The substantive 
defence to the claim was two fold; namely, 
first, that the plaintiffs did not acquire any 
valid interest in the disputed property, be- 
cause upon the death of U. Timon there was 
no interest left which could pass to them by 
succession; and secondly, that if the interest 
of U, Timon was transmissible by inherit- 
ance, the -plaintiffs were not the heiresses of 
their brother. The Court of first instance 
decided’ in favour of the plaintiffs on the 
lst June 1908 and that decision was affirmed 
on appeal by the District Judge on the 24th 
March 1909. Two of the defendants, the 
fifth and the seventh, have now appealed to 
this Courtand on their behalf the decision 
of the District Judge hes been assailed on 
four greunds namely, first, that the suit has 
not. been properly framed, because after the 
plaint had been returned for presentation to 
the proper Court, the pleadings ought to 
have been amended with reference to the 
circumstances as they stood on the 16th 
January 1906; secondly, that the suit is barred 
by limitation; thirdly, that the plaintiffs have 
acquired no title to the disputed property, 
because upon the death of U., Timon there 
was no interest left to be transmitted to 
them; and fourthly, that if the interest of U. 
Timon was transmissible, the plaintiffs are 
not the heirs of their brother. These ar- 
guments have been strenuously contested by 
the respondents and a preliminary point has 
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been raised on their behalf that the ex parte 
decree was improperly set aside, inasmuch as 
after the decree of the original Court had 
been affirmed on appeal by the Subordinate 
Judge and on second appeal by this Court, ib 
was not competent to the primary Court to 
discharge tnat decree and direct a re-trial of 
the suit. We must first examine the validity 
of the objection taken on behalf of the re. 
spondents. ’ 

It appears from an examination of the 
record that the decree was originally made 
upon contest as against the second and third 
defendants, and was made ex parte, as against 
the otbers. The second and third defendants 
alone appealed against the adverse decision , 
of the Subordinate Judge. To that appeal, 
the only respondents were the successful 
plaintiffs. The Sub-Judge affirmed the de- 
cision of the original Court. A second 
appeal was presented to this Court by the 
second and third defendants, and, as in the 
Court of Appeal below, the only respondents 
in this Court were the plaintiffs. The de- 
cision of the Court of first instance, which 
has been affirmed on appeal, was con- 
firmed by this Court. Upon these facts, the 
learned Vakil for the respcndenta has con- 
tended, upon the authority of the decision in 


Dhonat Sardar v. Tarak Nath Ohowdhuri (1) 


that the decree of the original Court was 
superseded by the decree of the Appellate 
Court, and that, consequently, after the 
appeal had been decided, ib was not compe- 
tent to tha primary Court to set aside the 
ex parte decree even at the instance of persons 
against whom the decree had been made ez 
parte and who had not been made parties to 
the appeal preferred at the instance of the 
contesting defendants. It may be conceded 
that the contention of the respondents jg 
apparently supported by the decision upon 
which reliance is placed, but we are of opinion 
ibat this position cannot be maintained on 
principle. | No doubt, when a decree is 
attached by way of appeal to a superior 
Court, if the decision of the Court of Appeal 
affirms that of the Court of first instance, the 


original decree becomes merged in the decree 


of the Court of Appeal. But the application 
of this general principle may be modified by 
special circumstances, Here, ag we have 
already explained, the decree of the primary 
Court was challenged on behalf of the contest. 


< (1) 12 C, L. J. 88; 6 Ind, Cas, 525, 


* 
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ing defendants. They assailed that decree 
only in so far as they themselves were con- 
cerned and this is conclusively eviderced by 
the circumstance that they did not join the 
other defendants as parties to the appeal. 
When, therefore, their appeal was dismissed 
and the deeree of the Court of first instance 
was affirmed, it-must be taken that the 
decree of the primary Oourt was merged in 
the decree of the Appellate Court only in so far 
as the original decree affected the two con- 
testing defendants. -In sofar.as that decree 
affected the other defendants, who had not en- 
tered appearance, the Court of Appeal was not 
invited to consider the matter and to pronounce 
any jadicial opinion thereupon. A similar 
observation applies to the decree made by 
this Court. Consequently, tha view cannot 
be maintained that merely because the appeal 
of the two contesting defendants was un- 
the other defendants were de- 
prived of their remedy, available under 
section 108, to have the ex parte decree made 
against them discharged on proper grounds. 
The view we take is in accordance with that 
taken by this Court in the case of Indu Meah 
v. Dar Baksh Bhutyan (2). Much reliance was 
placed upon the decision in Kumud Nath Roy 
Ohowdhry v. Jatindra Nath Chowdhry (3); but 
that case is clearly distinguishable, because 
there the application to set aside the ez parte 
decree was made during the pendency of an 
appeal, Consequently, the question did not 
arise for consideration, whether it would 
have been competent to the primary Court 
to get aside the ew parte decree upon the 
invitation of the defendants who had not 
entered appearance, after the appeal pre- 
ferred. by the contesting defendants had been 
dismissed. We are clearly of opinion that 
the preliminary point urged by the respond- 
ents carnot be supported. We are further 
of opinion that it is too late for them to tase 
this objection. The suit has been revived 
and re-tried. If the plaintiffs were of opinion 
that theez parte decree ought not to have been 


geb aside by the primary Court, they ought to 


have applied to this Court to discharge that 
order as made without jurisdiction. 
objection which the plaintiffs, as respondents, 


now seek to urge, is not taken, with a view to 
(2) 14 C. L. J. 49; 15 C. W. N. 798; 10 Ind. Cas. 


216. 
gos 18 C. L. J. 221; 88.0. 394; 9 Ind. Cas. 189; 15 
C. W. N. 399. 
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support the decree in their favour; if it is 
allowed to prevail, the decree, though in their 
favour, must be discharged as made without 
jurisdiction, The preliminary objection is, 
therefore, overruled, and we proceed to 
consider the points-arged by the defendants 
in support of their appeal. 


The first point taken by the appellantg is 
that the suit has not been properly constituted 
because the plaint,as it now stands, seeke 
relief on the basis of events as they happened 
before the 13th November 1395 (the date 
of the original presentation of the plaint) 
and all intermediate transactions batween . 
that date and the date of the presentation 
of the plaint in the Court of the Subordinate 
Judge have been ignored. In support of 
this proposition reliance has been placed 
upon section 57 of the Code of Civil Proce- 
dure of 1882 and section 14 of the Indian 
Limitation Act of 1877. Section 57 of the 
Code of 1882 provides that the plaint shall 
be returned to be presented to the proper 
Court if a suit has been instituted ina Court 
whose grade is lower or higher than that of 
the Court competent to try it, where such 
Court exists or where no option as to the 
selection of the Oourt is allowed by law. 
Section 14 of the Indian Limitation Act pro- 
vides that in computing the period of limita- 
tion prescribed for any suit, the time during 
which the plaintiff has been prosecuting with 
due diligence in another civil proceeding, 
whether ina Court of first instance or in a 
Court of Appeal, against the defendant, shall 
be excluded, where the proceeding is founded 
upon the same cause of action and is present- 
ed in good faith in a Court which from 
defect of jurisdiction or other cause of a like 
nature is unable to entertain ib. Tt has been 
argued on behalf of the appellants, that the 
combined effect of these two sections is that 
when the plaint which has been returned is 
presented in a Court of competent jurisdiction, 
the anit must be taken to be instituted on 
the date of such presentation. In our opi- 
nico, this contention ia well founded and is 
not opposed to the decision in Hurz Mohun v. 
Naémuddin (4), which was a cage of amend- 
ment and not of return of plaint [Greesh 
Ohunder v. Pran Kishen (5); Ram Ooomar v, 


(4) 20 C. 41. 
(5) 7 W. R. 157. 
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Dwarkanath (6) ; Sham Chand v. Kally Kanth 
(7); Husrutoollah v. Aboo Mahomed (8) |. In fact, 
if the. contrary view were adopted, the in- 
ference would follow that the provisions of 
section 14 of the Indian Limitation Act were 
superfluous. “Ib would have been needless to 
formulate the rule embodied in section 14, 
unless the theory were adopted that the suit 
was instituted only when the plaint was 
presented, in the Court of competent juris- 
diction. Consequently, the view may well 
be raaintained that the plaint in this case 


ought to have been amended and the plaintiffs - 


required to base their claim to relief on the 
footing of circumstances as they stood on the 
16th January 1906. Weare clearly of opi- 
nion, however, that the suit ought not to fail 
on this ground. No such objection was taken 
in the Court of first instance after the plaint 
had been presented. If the objection had 
been taken, the plaintiffs might easily have 
amended their allegations. It is further 
plain ihat the defendants have not been in 
any manner prejudiced by reason of the 
omission of the plaintiffs to amend the plaint. 
The events upon which the defendants rely 
have all been investigated by the Courts 
below. The most important of these, is the 
settlement with them by the Government 
after the institution of the suit in 1895. The 
defendants have, ag & matter of fact, through- 
out contended that the plaintiffs are entitled 
to relief, if any, on the footing that the 
defendants are now settlement-holders for. a 
term of 15 years undera lease granted to 
them on the Ist April 1898. The defendants 
will be amply protected, as we propose to 
take this” fact into account, and determine 
‘thereon the relative rights and liabilities of 
the parties, this ig in accord with the prin- 
ciple that the Court may, for the sake of 
justice, take into consideration changes in 
the title pendente lite ; Ram Ratan v. Mokant 
Schu (9) and Ramyad v. Bindeswari (10). 
The first contention of the appellants, though 
technically correct, must consequently be 
overruled, 

In support of the second contention of the 
appellants it has beer argued that the view 
js barred by limitation, because admittedly 


(6) 5 W. R. 207. 

(7) (1863) 2 Hay 314. f 
(8) 6 39. , 

(960. A J.74;110. W. N. 788. 

(10) 6 ©. L. J. 102. 


INDIAN OASES, 


-jection was groundless. 


381 


defendants: and their predecessor U. Timon 
have beeu in possession of the disputed land 
from 1885, while the present suit, for the 
purpose of limitation, must be deemed to have 
been commenced on the 16th January 1906. 
The plaintiffs, however, are clearly entitled 
to the benefit of the provisions of sub-ses- 
tion (1) of section 14 of the Indian Limitation 
Act. It cannot be disputed that the plain- 
tiffs have prosecuted with due diligence the 
original. suit as against these defendants, and 
that they have been obliged to institute the 
present suit, because the first suit could not 
be entertained by the Court on account of 
defect of jurisdiction. There can be no 
controversy that the plaintiffs have throughout 
acted in good faith. As already stated, the 
second and third defendants raised the ob- 
jection of valuation at the original trial. 
Upon evidence, the Court held that the ob- 
At the instance of 
the present appellants, however, the Court 
subsequently, on the revival of the suit came 
to the conclusion that the objection was 
well founded. Under these circumstances, in 
view specially of the divergence of opinions, 
expressed by the Court on the two occasions, 
it is clear that absence of good faith cannot 
ba imputed to the plaintiffs. It is further 
plain, that as against the present defendants, 
the suit must be treated to have been pending 
from the 12th November 1895 when the 
suit was instituted up tc the 15th January 
1906 when the plaint was ordered to be re- 
tarned for presentation to the proper Court. 
This is so, irrespective of the proceedings by 
way of appeal at the instance of the second 
and third defendants to which the present 
defendants were not parties. If the period, 
between the 13th November 1895 and 15th 
January 1906, is excluded, it is clear that 
no question of limitation arises, because the 
dispossession by tbe defendants took place 
after the death of U. Timon in 1885. The 
view we take is in accord with that previously 
taken by this Court [Takhuroodeen v. Kurim- 
bux (11) Khellat Ohunder Ghose vw. Nus. 
seeb-un-nissa (19) ]. The second contention 
of the appellants must, therefore, be over- 
ruled as untenable. 

In support of the third ground, it has 
been urged that upon the death of U. Timon 
his interest terminated and sgnsequently 


(11) 3 W. R. 20. 
(12) 16 W. R, 477. 
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even if it be assumed that his sisters were the 
heiresses-at-law, they did not acquire any 
interest by inheritance. In our opinion, this 
contention is not well founded. In the 
first place, ib is clear that as the lease in 
favour of U. Timon was fora term of years, 
it did not terminate with the life of the 
grantee, As was observed by their Lordships 
of the Judicial Committee in the cases of Tej 
Ohand v. Sreekanth Ghose (13), Raja Burda- 
kanth Roy Y. Aluk Munjoore Dasiah'(14) and 


Gobind Lal Roy v. Hemendra Narain Roy 


Chowdhury (15), in the absence of a specific 
provision to that effect,a lease fora fixed 
term of years does not terminate upon the 
expiration of the stipulated term by the 
mere fact of the death of either the lessor 
or the lessee. Upon the death of U. Timon, 
therefore, there was a transmissible interest 
which veated in his heirs by succession. We 
shall assume, for the present, that his two 
sisters were the heiresses. . Notwithstanding 
the fact that they were heiresses, the brother 
of U. Timon took possession of the property 
and got his name entered in the qubuliaé as 
ihe successor-in-interest of the original 
grantor, This happened in May 1886, before 
Regulation I of 1886 had come into operation 
on the lst July 1886. It cannot be disputed 
that before the Regulation came into force 
the rights of the parties were governed by 
the terms of the contract between the 
grantor and grantee, as also the customary 
rules of inheritance to which the parties were 
subject. The mere recognition by tho 
grantor of the.brother as successor of the 
original grantee, obviously, did not pre. 
jadiée the position of the heiresses. The 
question, therefore, arises whether when the 
Regulation came into force, it altered the 
status and rights of the parties. Now 
section Sof the Regulation deals with the 
question of the status of land-holders and 
the mode in which that status may be 
acquired. Sub-section (1) of section 8 is 
divided into two clauses (a) and (b) which 
deals with two different set of sircumstances. 
Clause (a) provides for the case in which 


a person has, before the commencement of 


the Regulation, held immediately under the 
Government for 10 years continuously any 
- land not included aither in a permanently 
- (18) 3 M. I. A. 261; 6 W. R. 48 (P. C.). 


(14) 4 M. L A. 221, 
(15) 17 O. 686. 
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settled estate or in a revenue free estate, 
and who has during that period paid to 
the Government the revenue due thereon, 
or held the same under an express exemption 
from revenue. Clause (b) deals with the case in 
which a person, whether before or after the 
commencement of the Regulation, aequired 
any such land under a lease granted by or 
onbehalfof the Government the term of 
which is nol less than 10 years. Hach of 
such persons is under section S deemed to 
have acquired the status of a land-holder 
in respect of the land. It is obvious that 
clause (a) has no application to the circam- 
stances of the present case because U. Timon 
did not, before the commencement of the 
Regulation, hold for 10 years continuously the 
dispnted land under the (Government. 
Clause (b), on the other hand, plainly 
applies to the case; bub if has been argued 
that in view of sub-section (2) of section 8, the 
operation of clause (b) is excluded. Snb-section 
(2) provides that when land-held by one 
person has come, immediately by transfer or 
succession to be held by another, the hold- 
ing shall, for the purpose of sub-section (1), 
clause (a), be deemed to have baen continuous, 
and the latter person may, in reckoning the 
length of his holding, add the holding 
of the former to his own. It has been argued 
in substance for the appellants that as sub- 
section (2) is limited in its application to 
cases falling within clause (a) of sub-section 
(1), clause (b) of sub section (1) cannot be 
applied to the circumstances of the present 
case, In our opinion, the contention is not 
well founded. The Legislature did not extend 
the application of sub-section (2) to cases 
under clause (b) of sub-sechion (1) for ths 
obvious reason that it was needless to do, 
Clause (b), as we read it, appliód to a case 
in which a person has acquired land, not 
merely because it has been directly settled 
with him by the Government but also be- 
cause he has obtained if from the original 
grantes by transfer, succassion or otherwise. 
In our opinion, clause (b) may ba read so 
as to include a case in which a person has, 
before the éóommencement of the Regulation, 
acquired the land. by inheritance from a 
srson with whom it has been settled by the 
Government under a lease for a term not 
less than ten years. The learned Vakil for 
the appellants does not dispute that the 
term “acquired” may be interpreted in the 


` 
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wider sense just indicated. But he contends 
that a narrower construction may very well 
be put upon it. We are of opinion that 
the restricted interpretation suggested ought 
not to be adopted and wo are fortified in 
this view by the circumstance that the 
Legislature has not thought fit to make the 
provisions of sub-section (2) applicable to 
cases covered by clause (a). The policy of 
the Legislature is obvious. In the case 
covered by clause (a) where title is acquired 
by continuous possession for ten years, the 
Legislature provides that the possession of 
the snecessor-in-interest may be added to the 
possession of the previous holder. Ina case 
comprised within clause (b) itis not neces- 
sary to make a provision of this character, 
because the original grantee holds under a 
lease and the interest of the successor-in- 
interest may be taken to have been acquired 
for him, whether it has been acquired by 
succession, transfer or any other manner. 
present case is thus completely covered by 
clause (b) of sub-section (1). lt has been 
finally argued by the learned Vakil for the 


‘appellants that the sisters of the original 


grantee cannot be said to have acquired the 
land, because admittedly they never ob- 
tained possession. It has been argued in 
substance that the term “acquired” connotes 
entirely over the property; in other words, 
that aperson cannot be said to have “ac: 
land .unless he has acquired 
physical possession thereof. We are not 
prepared to accept this contention as well 
founded; the ordinary meaning of the term 
“acquired” undcubtedly does not lend any 
support to this ‘argument. The true posi- 
tion, therefore, is tbat upon the death of 
U. Timon and in spite of the hostile act of 
his brother his sisters became the owners 
of the interest originally vested in him, and 
as soon as the Regulation came into force on 
the Ist July 1886, the sisters became 
land-holders within the meaning of clause 
(b) of sub-section (1) of section8 of the 
Regulation. Once the conclusion is firmly 
established, the case proves reasonably plain 
and free from difficulty. Section 9 provides 
that a land-holder. shall have a permanent, 
heritable and transferable right of use and 
occupancy in his land, subject to the 
payment of revenue and the other items 
mentioned in clause (a) and subject “also 
to other conditions needless to enumerate 


INDIAN OASES. 


The 


388 


for our present purposes. Consequently, it 
cannot be maintained that upon the expiry 
of the term of ten years fixed in the lease of 
the 21st October 1884, the interest of the 
sisters completely terminated; they were 
completely entitled to claim settlement from 
the Government. True, it is, that they 
have not done so. But itis plain from the 
other parts ofthe Regulation, to which we 
shall presently refer, that their rights have 
not been affected by the settlement made with 
their brother. Section 39 provides that no 
person shall, merely on the ground that a set- 
tlement has been made with him or with some 
person through whom he claims, be deemed 
to have acquired any right to or over any 
estate as against any other person claiming 
rights to or over that estate. The same doc- 
trine is recognised in section 62, which 
provides that nothing contained in Chapter 
LV of the Regulation and nothing done in 
accordance therewith, shall be deemed to 
preclude any person from bringing a suib 
in the Civil Court for possession of a declara- 
tion of his right to any immoveable property 
to which he may deem himself entitled. 
Consequently, the inference is irresistible 
that inspite of the Settlement of 1898, the 
plaintiffs, as the sisters of the original grantee, 
are entitled to recover the property from 
the hands of the brother who has unlaw- 
fully - seized it. The view we take is 
supported by the decision of this Court in 
the cases of Madhub Nath Surma v. Myaranc 
Medhi (16) and Patan Marta v. Bhabiram 
(17). The third ground upon which the 
decree of the District Judge is assailed 
cannot consequently be supported. 

In so far as the fourth ground is concerned, 
it raises a question of the customary rules 
of inheritance which govern the parties to 
the suit. It has been argued that the 
District Judge has overlooked the fact 
that the plaintiffs are not Khasias but Syn- 
tings, and has, therefore, erroneously applied 
to the plaintiffs a rule of succession which 
obtains only amongst Khastas. Weare of 
opinion that there is no substance in this 
contention. It may be conceded that in 
the settlement proceedings ib was alleged 
that the plaintiffs were not Khasias but 
Syntings and that the customs and usages 


of the Khastus and Syntings were radically 


(18) 17 C. 819, . 
(17) 24 0. 289; 10. W, N. 94, 
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distinct. When the case came to beargned, 
' however, before the Courts below, it does nòt 
appear to-have been urged that the cus. 
tomary rules of inheritance were different in 
the two classes. In .so far as we have been 
able to gather, the name Synting is applied 
properly to person residing in the Jazntia 
hills, but as they are the residents of the 
Khasia hills are popularly known as Khisvas, 
The Sub-Judge found upon the evidence that 
amongst the Syntings, a sister inherits tke 
property of' her brother in preference toa 
brother. This conclusion is supported not 
merely by the oral evidence butalso by the 
opinion of experts. [The Khastas by Major 
Gardon; Statistical Accounts of Assam by Sir 
William Elunter, Volume IT, 203, 489; Diary 
of Mr. Heath; Reportof Mr. Shadwell]. When 
the matter was taken on appeal before the 
District Judge, objection was taken to the 
judgment of the Sub-Judge, not on the ground 
that different rules govern the  Xhasias 
and the Suntimgsin this respect, but that 
he had misconceived the evidence as to 
the rules of succession amongst the Kha- 
sias. It was further urged thatthe rules 
of inheritance, so far as the Khaszas are 
concerned, did not. apply to the case. The 
District Judge has overruled all these ob- 
jections, and,in our opinion, rightly done 
It is plain from the record that the dis- 
tinction now sought to be raised was never 
suggested in the Courts below. We may fur- 
ther observe that this point might and ought 
to have been raised at an earlier stage of the 
case when uponthe death of the original 
plaintiffs their daughters applied to be 
. brought on the record as their representatives- 
in-interest. They were allowed, however, 
to be substituted without any question. The 
District Judge held upon the evidenca that 
the rule of succession applicable to the case 
was that- which prevailed amongst the 
Khasias, namely, that a sister succeeds to tho 
estate of her brother in preference toa 
brother. This conolusion, in our opinion, 
cannot be successfully assailed, and the 
fourth ground of appeal, must be nagatived. 

The result is that all the objections taken 
hy the appellants fail, and the appeal is 
accordingly dismissed with costs, 

` Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Civit Revision No. 75 or 1911. 
January 3, 1912. 

Present: —Mrv, Justice Chamier. 
MUTSADI LAL-—A»r»LICANT 


VETSUS 
MULE MAUGU—Oppasite Parry. 

Bengal North Western Provinces and Assam Civil 
Courte Act (XII of. 1887), ss. 8, 21—District Judge — 
Power to assign cases to Additional Judge— Jurisdiction. 

A District Judge has power to assign any case to 
an Additional Judge, who in entertaining an appeal 
in pursuance of such assignment, does not-act beyond 
his jurisdiction, 

Revision against the order of the Additional 
Districh Judge of Meerut, dated 1st May 1911. 

Mr. Ross Alston, for the Appellant. 

Dr. Te; Bahadur Sapru, for the Respondent. 

JUDGMENT.—On November the 246n I 
ealled upon the Additional Judge to explain 
how hecame to exercise jurisdiction in this 
case and to forward to this Court copies of 
any general or special orders bearing .upon 
the question. The report now made by the 
Additional -Judge and the copies of orders 
submitted by him show that in 1907 the 
District Judge of Meerut assigned to the 
Additional Judge all appeals, applications 
and miscellaneous cases coming from the 
Muzaffernagar district, and it is in purau- 
ance of those orders that the present Addi- 
tional Judge entertained the appeal in the 
present ease. It is contended that the Dis- 
trict Judge had no power to make over the 
work of the Muzaffernagar district to tha 
Additional Judge and that the word ‘assign’ 
in section 21 sub-section (3) of the Civil 
Courts Act does not refer to action to be 
taken by the District Judge but to action to 
be taken by the Local Government. There 
is no section in the Act which empowers the 
Local Government to assign to an Additional 
Judge work which in the ordinary course 
would come bsfore a District Judge but 
there is a provision in section 8 sub-section 
(2) to the effect that an Additional Judge 
shall discharge any of the functions of the 
District Judge which the District Judge may 
assign to him. Ibis quite clear to me that 
the District Judge had power tó assign ap- 
peals and other cases coming from the 
Muzaffernagar district to the Additional 
Judge. Therefore, the Additional Judge had 
jurisdiction to hear the appeal in the present 
cass. The application for revision fails and 1a 
dismissad with costs. 

Application disallowed.. 
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(s. c. 4 Bur. L. T. 267.) ° i 
UPPER BURMA JUDICIAL COM. . 
IMISSIONER'S COURT. 
CRIMINAL APPEAL No. 172 or 1910, 
March 21, 1911. 
^ Present: —Mr. Shaw, J. C. 
NGA PYAN-—APPELUANT 
versus ' 


EMPEROR —RzsPONDENT. 
Penal Code (Act XLV of 1860), ss. 84, 8307, 471—Un- 
soundness of ind —Proof - Evidence. < 
The accused was convicted for an-offence, under 
section 307 ofthe Penal Code. It was found from 
the evidence for the prosecution that he was known as 
“Mad Nga Pyan”; that immediately before he commit- 


ted the offence he was noticed by persons to be in one: 


of his mad fits, that he was under a delusion that 
the Phongyi whom he attacked was keeping his sisters 
and daughters in the monastery, that he confessed to 
the investigating Officer and the headman, that he 
discontinued the attack when he was aeked to do so 
one that the act was utterly unprovoked and motive- 
Ogs: 

Held, that under these circumstances the accused 
was ab the time of committing the offence incapable, 
by reason of unsoundness of mind, ot knowing the 
e of the actor thatit was wrong or contrary 
to law. 


Appeal against the finding and sentence of 
the Sessions Judge, Magwe, in Sessions Trial 
No. 32 of 1910, whereby appellant was con- 
victed under section 307 of the Indian Penal 
Code, and sentenced to 10 years’ transportation. 
Mr. H. M. Lutter, Public Prosecutor, for the 
Respondent. 

JUDGMENT.—-Appellant Nga Pyan, 43, 
has been convieted under section 807, Indiau 
Penal Code, and sentenced to 10 years’ trans- 
portation for having on the 18th September 
1910 at Aingtha attempted to murder a 
Pongyi U. Absinna by cutting him with a da. 

The facts are not open to doubt, There 
were several eye-witnesses and the appellant 
does not seriously attempt to deny what he 
did. The Pongyi was lying on a bedstead 
under his, monastery when appellant, without 
any sort of provocation, attacked. him with a 
dama that had been lying on the bedstead. The 
Pongyi succeeded after the first cut in‘ getting 
away, but when he tripped and fell, appellant 
who had pursued him renewed his attack. 
There was no sort of motive for ill-will on 
the appellant’s part towards the Pongyi. 
There were eight wounds on the Pongyi, four 
of which were declared by the Medical Officer 
as grievous and at least two were in danger- 
ous situations. Having regard to the number 
and character of the wounds, an iutention to 
cause death must be inferred. 


- 
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-1nsaniby. 


The appellant in his defence pleaded 

But the Sessions Judge after study- 
ing Mayne’s Commentary came to the’ on- 
elusion that appellant was not incapable of 
knowing the natura of his act or that it wag 
wroug or contrary to law. 

The evidence as to apnsllaut’s state of mind 
was all given by the witnasses for prosacu- 
tion. The appellant called no witnesses. 
There 18, however, practical unanimity. Ap- 
pellant was, known as the Mad Nga Pyan.” 
He waa sometimes mad aud sometimes sane. 
Wheu mad he was restless and could not eat 
aud went about shouting, orying out that he 
was surrounded aud attacked aud praying 
for help aud trying to hide. Ibis to be ree 
marked that here we have evidence indicating 
au unmistakable delusion characteristic of 
insanity. On the 18th, immediately before 
his attack on the- Pongyi, appellant was 
noticed by more than oue person to be in one 
of his mad fits. One observed that he was 
restless, another that he was silent and sullen. 
He himself explained to thé Pongyi that his 
"mind was hot.” The Pongyi advised him 
to continue telling his beads. This was only 
a short while before he attacked the Pongyi, 
As the Sessions Judge also observed, appel- 


‘lant immediately bafore the attack said that 


he wauted to see his children. The Pongyi- 
himself gave one explanation to the trying 
Magistrate, vzz, that appellant thought his 
children were dead. Another explanation 
would seem to be furnished by what appellant 
said to the Sub-Inspector. when the latter 
arrived to begin his investigation on the day 
on which the occurrence iu question took 
place. As a confession what he said to the 
Sub-Inspector could not, of course, ba proved 
against appellant. Bat [ses no reason why it 
should not be proved in appellant’s favour in 
referenca to his state of mind. It was to 
this effect, that he met the Pongyi bacause 
the Pongyi was keeping his sisters and 
daughters in the monastery. Appellant had, 
as far as the proceedings show, no sisters, and 
only one daughter, a girl of 12, who was in the 
village at the time of his attack on the 
Pongyi. It seems to be quite clear that the 
Pongyi was nob keeping any women folk in the 
monastery. As the Sessions Judge pereeiv- 
ed, a delusion seems to be involved here, 
whichever explanation we accept, To tlte 
headman, on the same day, appellant said 
that he had apologised to the Pongyi and 
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{he Pongyi had accepted . his apology. I 
cannot Ree in this statement evidence of 
sanity On the contrary, such a statement 
could hardly have been made by a man in his 
senses It does not, to me, appear to afford 
any indication that appellant knew (at the 
time of committing the act) that he was doing 
what was wrong or contrary to law. The 
failure to appreciate the gravity of his act, is 
so great as to be inconsistent with such 
knowledge even at the time of the statement 
nor can i see any evidence of sanity in the 
fact that after having very nearly killed U. 
Absinna appellant desisted from his attack 
when U. lLekkana ordered him to do so. 
Next day appellant was apparently quite sane 
and thenceforward he exhibited no symptoms 
of mental unsoundness. But this does not 
mean that he could not have been insane be- 
fore, and there is vo reason for doubting the 
iruth of the evidence that he had been, which 
I have already summarised. The learned 
Sessions Judge believed it, for he held that the 
‘accused before his assault on the complainant 
had 1 0t bzen in a normal state of mind and 
was subject to delusions. I agree that it 
is unsafe to admit a plea of insanity upon 
arguments merely derived from the cheracter 
of the erime— though cases are not unknown 
in which such a plea has been admitted on no 
other ground. But here we Lave other evi- 
derce, viz., the evidence just referred to, and 
taken in connection with that evidence, the 
utterly unprovoked and motiveless character 
of tLe actin question indicates very strongly 
that appellant was of ursound mind and in- 
capable within section 84, Indian Penal Code, 
at the time he committed it, Appellant’s 
omission to escape or conceal himself is a fact 
tending in the same direction. My opinion is 
that appellant is entitled to be acquitted. I 
find that the accused Nga Pyan attempted to 
murder U. Ahsinna, an offence punishable 
under section 307, Indian Penal Code, but 
that at the time he did so he was incapable by 
reason of unsoundness of mind of knowing 
the nature of the act or that it was wrong or 
contrary to law and I direct that he be acquit- 
ted of the said offence. 


Tbe case is to be reported to the Local Gov- 
ernment under section 471, Oriminal Proce- 
dure Coda, and meanwhile the aconsed is to 
be detained in safe custody as required by that 
section. 
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(s. c. 4 Bur L, T. 279.) 4 
LOWER BURMA CHIEF COURT. 
CRIMINAL Appeat No, 342 or 1911, 
August 4, 1911. 

Present: ~Mr. Justice Ormond, 
NGA PO YON— APPELLANT 
i versus . 
Messrs. MOHR BROTHERS AND COMPANY 
L MITED— RESPONDENTS. 

Penal Code (Act XLV of 18614, s. 420 — Cheating —- 
Advance obtained on, false representation —Pronvessory 
note execwuted— Admissibility of oral evidence to prove 
representation of intention— Prosecution bound to prove 
falsity of representation—-Evidence Act (I ef 1872), 
s. 92. 
- The accused obtained an advance from the com- 
plainants through a broker on the representation 
that he had two boat-loads of paddy in the creek and 
that he would bring them to the mill and would sell 
them to the complainants. The accused and the 
broker jointly executed a promissory-note for the 
advance in favour of the complainants. The promis- 
sory-note contained no statement of the representation 
made by the accused. Subsequently the accused 
absconded; and it appeared he had no boat-loads of 
paddy. The complainants thereupon preferred a 
charge of cheating against him: 5 

Held, (1) that oral evidence was admisaible to prove 
the representation of fraudulent intention and as the 
representation of intention was fot inconsistent with 
the’written agreement and would not have been em- 
bodied in it, there was nothing in the Evidence Aot 
to preclude evidence being given of the representa- 
tion of intention. ` 

Reid v. So Hlaing, 5 L. B. R. 241; 8 Bur. L. T. 124; 8 
Ind. Cas, 952; 11 Cr. L. J. 738, explained and distin- 
guished. ; 

(2) That ‘it was not sufficient to prove that the 
accused promised to bring paddy to the mill at some 
tims or other and failed to do so; {he prosecution must 
show that therepresentation made by the accused 
was false, that is, at the time of making it he had no 
intention of carrying out the promise. 5 

(8) That the facts warranted the inference that the 
accused’s representation waa false. 


Mr. Jordan, for the Appellant. 

Mr. McDonell, for the Respondents. 

JUDGMENT.—On the 14 June 1907, 
the acensed sold one boat-load of paddy to 
the complainants at their mill through their 
broker, Ko Hmya. Accused asked the broker 
for an advance of Rs. 1,500 saying that he 
had two more boat-loads of paddy in the Ka- 
naungto Creek and that he would bring them 
tothe mill and would sell the paddy to com- 
plainants. The breker took the accused to 
the Manager of the mill and repeated to him 
the accused’s statement and obtained for the 
accused an advance of Rs, 1,500, for 
which he and the accused jointly executed 
a promissory-note in favour of the com. 
plainants. The promissory-note bears thes, 
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words: "For value received, this day in cash 
advance for the supply of grain." The 
accused absconded and the complainants 
preferred a charge of cheating against him. 
He has been convicted under section 420 of 
the Indian Penal Code and now appeals. 

Mr. Jordan for the accused contends that 
the transaction was one between the accused 
and the broker, and not between the accused 
and the mill: and that upon the authority of 
the Fall Bench case of Reid v. So Hlaing (1), 
no evidence of the arrangement between the 
parties besides the promissory-note is admis- 
sible. Mr. Me Donnell, who appears for the 
prosecution, asks me to hold that under 
proviso 1 to section 92 of the Evidence 
Act such. evidence is admissible, in accord. 
ance with the opinion of Mr. Justice Twomey 
expressed in So Hlang's case (1), aud also 
in accordance with the opinion of Mr. Justice 
Hartnoll expressed in the present case, when 
ordering further inquiry on the 16th Sep- 
tember 1910. 

I find it difficult to apply the firat proviso 
of section 92 ofthe Evidence Act to the 
present case, because the promissory-note is 
not impugned in any way. But I think evi- 
dence of the false representation is clearly 
admissible. All that was decided in So 
Jtlaing's case (1) was that where a party to 
a written contract institutes a criminal pro- 
ceeding against another party to such con- 
tract, and the question arises what the real 
contract between tbe parties was, the pro- 
visions of section 92 of the Evidence Act 
apply, and the complainants must be deemed 
to be a party” to the case within the mean- 
ing-of that section. 

In a case of cheating such as the present 
ease, the question primarily is:—Did the 
accused fraudulently or dishonestly induce 
the complainants to part with the money 
mentioned in the  promissory-note by an 
untrue representation of fact ? The repre- 
sentation of fact in this case being that the 
accused had two boat-loads of paddy in the 
creek and that it was his intention to bring 
them to the mill and to sell the paddy to the 
complainants. The question of admissibility 
of evidence only arises in connection with 
the representation of intention if the inten- 
tion is expressed in an oral promise and if 
the oral promise is inconsistent with a con- 


(1) 5 L.B. R. 241, 8 Bur. L, T. 124;'8 Ind, Cas. 952; 
Cr. L.J. 738, 


INDIAN CASES, 


287 


iemporaneous written agreement which is 
not impugned, or if the oral promise is such 
that (had it in fact been made) it would 
have been expressed in the written agree: 
ment; the rules of common sense, apart from 
the provisions of the Evidence Act, would 
exclude evidence attempting to prove such 
oral promise:— because any such evidence 
would not be sufficient to support a convic- 
tion in the face of the written agreement. 
But it would be open to the accused to show 
that the alleged representation was  em- 
bodied in an oral promise which was inconsist- 
ent with the written agreement. Sach evidence 
would be adduced not “for the purpose of 
contradicting, varying, adding to or sub- 
tracting from the terms of the written 
agreement,’ but for the purpose of showing 
either that the alleged representation could 
not have been made, or that it could not have 
operated as an inducement to the com- 
plainant to part with his property. On the 
other hand, if the alleged representation of 
intention is not inconsistent with the written 
agreement, and would not have been em- 
bodied in it, there is nothing in the Evidence 
Act to preclude evidence baing adducal to 
prove the representation. 

A promissory-note is essentially a self-con- 
tained and complete contract in itself; and a 
promise to deliver goods could not bea term 
of that contract. To admit, therefore, evidence 
to prove such a promise would not be to add 
to the terms of the promissory-note. And 
the only question thet could arise as to the 
admissibility of evidence to prove the alleged 
representation of intention would be:—Is the 
alleged representation inconsistent with the 
contract embodied in the nromissory-note P No 
presumption arises that, because there was 
a promissory-note, there were no other con- 
temporaneous transactions or negotiations 
between the.parties. Promissory-notes are 
frequently used as security in commercial 
dealings when advances are made; and | see 
nothing inconsistent in a mill giving as a loan 
re-payable on demand, money to a trader who 
has agreed to sell paddy delivery of which 
is to be given on a future date; even though 
it may be understood by both parties that in 
all probability the loan would not be called 
in before the date for delivery of the 
paddy, and that on delivery tha prica 
would be deducted from the loan. The loan 
is in fact independent of the contract of sale; 


388 
MADAR SAHIB t, EMPEROR, 


although the contract of sale (or, moro strictly 
speaking, the representation of the veador 
thatit was his intention to deliver the paddy 
in accordance with the c»utract of sale) operat- 
ed aa an inducement to the purchaser to 
make the loan, In the present case there 
was no contract of sale. The intention of 
the accused (if true) to bring and to offer for 
sale the paddy would bea fact independent 
of any contract and would not be inconsistent 
with a contract of loan, though it might have 
been induced by, and was an indusement for, 
the loar. | 

There can be no doubt that the alleged re- 
presentation was made by the accased to the 
broker, in order that the broker might obtain 
the Ra. 1,500 from the complainants upon the 


faith of that representation, as a loan from ' 


the complainants to the acoused; and that 
the complainants were induced by such re- 
presentation of the accused to deliver the 
Rs. 1,500 tothe accused. Tf then the repre- 
sentation has been proved t? ba false, the 
- offence of cheating bas been made ont. It 
is not sufficient to-prove that the accased 
promised to bring paddy to the mill at some 
time or other and failed to do so; the prosecu- 
tion must show that the representation made 
by the accused was false, z.e., that at the 
time of making it he had no intention of carry- 
ing out the promise, 
sentation was that he had the two boat-loads 
of paddy then in the creek and that his 
intenion was to briug that paddy to the 
mill the next day. After receiving the 
Ks. 1,500 the accused abseonded; Ií think it 
is legitimate to draw the inference from those 
facts that the aecused's representation was 
false; and his defence is that he does not 
remember the transaction. The accused has 
been sentenced to three years’ rigorous im- 
prisonment. I uphold the conviction, bat I 
think that a sentence of one year’s rigorous 
imprisonment is sufficient. I alter tke 
sentence accordingly. 
Sentence altered, 
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(s. c. 4 Bur. L. T. 259.) 
LOWER BURMA CHIEF COURT. 
CriminaL Revision No. 160-B or 1910. 

July 5, 1910. 
Preseni:—Mrv Justice Twomey. 
MADAR SAHIB-—PETITIONER 

versus 


EMPEROR—Opposita PARTY, 

Lower Burma Land and Revenue Act (11 of 1876), 
ss. 18, 19,—Rules 51,52 68, 69— Failure to comply 
with notice of ejectment-~Demarcated grazing land— 
Admission of receipt and disobedience of notice —Prose- 
cution bound to prove illegal encroachment— A pplication 
of Rules —Criminal Procedure Code (Act V of 1898), 
38. 190 (c), 191——AMagistra'e acting on his own know- 
ledge of fact --Failure to inform accused of his right to 
be tried by another Court. 

In a prosecution for failure to comply with a notice 
of ejectment from land said to form part of demar- 
cated grazing ground, an admission by the accused of 
the receipt of notice and of his failure to comply with 
it does not amount to an admission that he has 
committed an offence, as ib does not imply that the 
accused admits his liability to ejectment. The pro- 
secution must prove not only that the accused was 
served with a notice and disobeyed it but that he was 
actually occupying the land in contravention of rules 
under the Land and Revenue Act. 

Rules 51 and 52 only refer to land available for 
temporary occupation under section 19 of the Act, 
and do not apply to demarcated grazing grounds. 

Rule 63 deals with persons who enoroach on graz- 
ing grounds. 

King-Emperor v, Po Chon, 2 L.B BR. 311; 1 Cr. L. d. 
1118, referred to. 

Where a Magistrate acts on his own knowledge 
of facts under section 190 (c) of the Criminal Proce» 
dure Code, he is bound to proceed under section 191 
and inform the accused that he is entitled to be tried 
by another Court. Failure to comply with this im- 
perative rule of law in section 191, is a defect which 
invalidates the proceedings. 


Application to revise the order of the First 
Class Township Magistrate of Insein, died 
the 3rd day of May, 1910. 

Mr. E. N. Burjorit, for the Petitioner. 

JUDGMENT.—The appellant was fined 
Rs. 2b under rule 51 (should be rule 52). 
of the rules under the Lower Burma Land 
and Revenue Act for failing to comply with 
& notice of ejectment from land said to forn 
part of a demarcated grazing ground. 

The Sessions Judge declined to interfere in 
revision remarking that the accuse! admitted 
the offence and that there was no reason to 
think the conviction was wrong. The accusad 
only admitted that he had received the notice 
of ejectment. The Magistrate further noted, 
it is true, that "the accused pleads guilty,” 
but the plea olearly meant no more 
than that he admitted receipt of the rotice 
and failure to comply with it, There ig 
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nothing to show that he admitted liability 
toejectment. On tke contrary, the village 
headman states that the accused gave as his 
reason for disokeyirg the notice that he was 
working on the land with the Deputy Com- 
missioner's permission for some years and 
in a later petition to the Magistrate (in his 
capacity as Township Officer) the accused 
ecutends that ihe land cecupied by him is 
not within tbe grazing ground and that he 
has possessed itand paid revenue on it for 
twenty years. Ifthe latter statement is true 
the accused would have acquired landholder's 
rights. Butin any case itis clear that the 
accused by no means admitted the commission 
of any offence and that evidence should have 
‘been recorded for the purpose of establish- 
ing his guilt before punishing him under 
rule 52. The Magistrate shonld have re- 
quired procf not only that he had been served 
with a notice and disobeyed it but that he 
was actually occupying the land in contraven- 
tion of rule 51. i 

It may also be remarked that rule 51 and 
rule 52 are vf doubtful applicability to cases 
of encroachment on grazing grounds. Graz- 
ing grounds can hardly be called available 
lands. They are lands definitely allotted 
under section 20 of the Act from the land 


(waste and available) referred to in section — 
Rules 51 and 52 seem to refer only to-. 


13. 
landa available for temporary occupation under 
section 19. Demarcated grazing grounds 
are not such lands. 

Moreover, the rules make a separate provi- 
sion (rule 69) for dealing with persons who 
encroach on grazing grounds and this Court. 
has indicated clearly in King Emperor v. Po 
Chon (1) how cases under that rule should be 
inquired into. There was no reason, apparently, 
why the accused in this casa should not be 
prosecuted under rule 68. It can hardly be 
' doubted that be was seriously prejadiced by 
the Magistrate's summary action under ruk: s 
5l and 52. 

But the most serious defect of the Magis- 
trate’s proceedings remains to be noticed, 
namely, that though he took cognizance osten- 
sibly under section 190 (a) he was really 
acting under seotion 190 (c) ànd was there- 
fore, bound to proceed under section 191 and 
inform the accused that he was entitled to 
be tried by anotber Court. 


(D 2 b. B. R. 913; 1 Cr. L. J. 1118, 
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The Village headman was ordered by the 
Magistrate (in his capacity as Township 
Officer) on the 29th March to tell the accused 
that he must remove his huts and fence at 
once. The Township Officer adde3:—" If not, 
reporton the 4th April 1910. I shall prosecute 
him.” On the 16th April, the headman was 
ordered “ to come to Court aud make his com- 
plaint on oath." On the 19th, the headman re- 
ported "in accordance with the order to report 
whether Madar Sahib has cleared out or not", 
that Madar Sahib was still occupying the 
land. This report was treated as a complaint 
and was. made the starting point of the pro- 
secution. But itis clear from the revenue re- 
cords which have been sent with the case that 
the Magistrate was really acting on his own 
knowledge of the facts as Township Officer, 
and that the headman’s report was merely used 
as a device for getting over the obstacle pre- 
sented by section 191. Failure to comply 
with the imperative rule of law in section 
191 is a defect which invalidates the proceed- 
ings. “The conviction: and sentence are set 
aside and it is ordered that the fine paid by 
the applicant shall be refunded to him. 


Conviction set aside, 


ns (s. c. 4 Bur. L, T. 268.) 
UPPER BURMA. JUDICIAL COM- 
MISSIONER'S COURT. 


C&1MiNAL Reviston No. 718 or 1910. 
March 9, 1911. 
: Present: — Mr. Shaw, J. C. 
MI HLA SO AND ANOTE£&— APPELLANTH 
f versus 


NGA THAN AND ANOTHRR— BR ESPONDENTR, 

Penal Code (Act XLV of 1860), ss. 97, 101, 354—~ 
Outraging woman's modesty —Lover pulling woman by 
hair and hand —Prirate defence —Ráght of third person 
to prevent assault —Acquittal — Interference —Biigh Court 
— Erroneous interpretation of law. 

The fact that A. is in love with B. and is jealous of 
C. does not authorise him to pull Bs hair and hand. 
An assault of this kind made in the presence of several 
persons is  caloulated to outrage the woman's 
modesty and is punishable under section 354 of the 
Penal Code. 

A person, who sees à woman being assaulted iu the 
manner described in sections 97 and 101 of the Penal 
Code, is justified in going to her assistance and even 
in cutting another person with a da if the latter inter- 
feres to prevent him. . : 

An erroneous interpretation of law to the effect 
that a man claiming to be the lover of a woman is 

entitled to pull her by the hair and hand is alone 
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sufficient to justify interference with an order of 
acquittal. 


Po Han v. Thaleni, U. B. R. 1897-1901, I, 104, relied 
upon. 

Revision of the finding and order of the 
Sub.Divisional Magistrate, Meiktila, in 
Criminal Case No. 146 of 1910, convicting 
the accused under sections 354 and 324. 

Mr. A. O. Mukerjee, for the Appellants. 

Mr. S. Mukerjee, for the Respondents." 

ORDER.—If accused Nga Than was in 
Jove with Mi Hla So and was jealous of Lu 
Gyi, that did not authorise him to pull Mi 
Hla So's hair and hand. An assault of the 
kind in the presence of several persons 
suggests to Burmese on-lockers that the man 
and woman are on conjugal terms. It is, 
therefore, undoubtedly calculated to outrage 
the woman’s modeaty and the applicability of 
section 354, Indian Penal Code,is indisput- 
able. Again, if Lu Gyi saw Mi Hla So, 
'assaulted in the manner described, sections 
97 and 101, Indian Penal Code, justified him 
in going to her assistance and even in 
cutting Ngwe Byaing with a da if Ngwe 
Byaing interfered to prevent him. The 
Magistrate seems to have entirely overs 
looked the foregoing considerations. He 
also seems to have overlooked the support 
which the evidence for the prosecution 
derived from at least three of the witnesses 
for the defence. The erroneous interpre- 
tation of the law which he impliedly adopted 
in bolding that accused Nga Than was 
entitled to pull Mi Hla So by the 
hair and hand, because he claimed to be 
her lover, is alone sufficient, on the principles 
explained in Po Han v. Thaleni (1), to justify 
me in interfering with the Magistrate’s order 
of acquittal. The aceused have had an 
opportunity of showing cause and they have 
been heard by an Advocate. The order 
acquitting accused Nga Than and Ngwe 
Byaing of offences under sections 354 and 324 
respectively is set aside and it is directed that 
they be re-tried by another Magistrate. 


(1) U. B. R. 1697-1901, I, 91. 
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(s. c, 4 Bur. L. T. 261.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPEAL No. 32 or 1911. 
June 10, 1911. 
Present; —Mr. Eales, Offg. J. C. 
NGA PO OHEIN— APPELLANT 
, versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860),5. 224, 226— Pri- 
toner under sentence of transportation —Confinement in 
jail before actual transportation —Escape from jail— 
* Heturn from transportation" —Interpretattion of statutes 

Penal enactments. . 

Criminal statutes are to be construed strictly. lt 
is not merely unsound bui unjust to read words 
and infer meanings that are not found in the 
text. 

Alprisoner under a sentence of transportation, who 
escapes from a jail where he is confined before he is 
actually transported beyond the seas, cannot be con- 
victed under section 226 ofthe Penal Code. 
escape is not a “return from dinates 

Ramasami v. Queen Empress, 4 M. H.C.R. 152, 
followed. 

Appeal against the sentence of the Sessions 
Judge, Meiktila, in Sessions Case No, 3 of 
1911, convicting the appellant under section 
226, Indian Penal Code, and sentencing him 
to transportation for life. 

Mr. Lutter, Government Prosecutor, for the 
Respondent. 

JUDGMENT.—The appellant who was 
not represented before me pleaded guilty 
before the Sessions Judge and only appealed 
against the severity of the sentence. 

As the charge framed against the accused 
appeared to be illegal, I asked the Govern- 
ment Prosecutor to appear to support the 
conviction. 

The facts in the case are quite simple. 

On the 26th September 1905, the appel- 
lant was sentenced to 7 years’ transportation 
by the District Magistrate of Pakokku and 
he wag sent to the jail at Myingyan to serve 
out his sentence. Asa matter of fact, he 
was not transported. 

On the night of the 8th November 1907, 
the accused in company with three other pri- 
soners escaped from the jail. He was sub- 
sequently re-captored and committed for 
trial. The charge fiamed against the 
accused to which he pleaded guilty is that 
on or about the night of 8th November 
1907, at Myingyav, he escaped from Mying- 
yan Jail where he was then serving his term 
of 7 years’ {ransportation and which cscape, 
therefore, 18 deemed to be the retarn from 


Hia ° 
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transportation and thereby committed an 
offence under section 225, Indian Penal Code. 
Now it will be seen that the words "and 
which escape, therefore, is deemed to be the 
return from transportation’ is not any part 
of section 226 and ( cannot find-any justifica- 
tion for the insertion of these words. 

It is a well-known maxim of law that 
criminal statutes are to be construed strictly 
and that i& is nob merely unsound but unjust 
fo readin words and infer meanings that 
are not found in the text, 

The wording of the section is simple aud 
clear. “Whoever having been  lawfully 
transported returns from such transporta- 
tion" ean only mean that the offender must 
have been actually transported or he could 
nut have returned therefrom. ` 

Court has mixed up serving a term of 
transportation with transportation itself as if 
the mere passing of the sentence meant the 
ratification of it. 

But, as a matter of fact, between the 
passing of the sentence and the, actual 
transportation some time must elapse and it 
has been held by the High Court of Madras 
thata prisoner who escaped while being 
actually transported and before he left 
Madras had not been yet actually transport- 
ed and hence his escape was not a 
return from transportation. Ramnasami v. 
Queen Empress (1). 

Bat in Burma, it is by no means an una 
common thing for a prisoner sentenced to 
transportation to serve the whole of his 
sentence in Burma. 

The question then is, 
transportation, 

Itis quite clear thatthe framers of the 
Indian Penal Code, by transportation meant, 
‘transportation beyond the sea” for the 
words used are not, “escape : from trans- 
portation” but “return from transportation" 
which shows that the section was framed on 
the Georgian Statute, IV George, Chap. 84, 
geation 22. 

To translate the plain meaning of these 
words into an escape froma jail in Burma, 
is, I think, an unwarrantable extension of the 
plain meaning of the section. 

Moreover, the sentence that is awardable 
should, I think, have warned the learned 
Judge, for, the sentenca is trausportation 


what is meant by 


(1) 4 M. H. C. R. 162, 
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for life and nothing short of it is a legal 


. sentence under the section, 


For a man who has been transported to the 
Andamans and who breaks jail and retuins 
to India, transportation for life may be a 
suitable punishment, such a return is no- 
where a fortuitous escape but to punish a 
man sentenced to 7 years’ transportation 
when that sentence is not carried out isa 
sentence, which ison the face of it unduly 
and even grotesquely excessive in its severity. 
I think that the accused should have been 
charged and convicted under section 224, 
Indian Penal Code. I amend the finding 
and conviction accordingly and I reduce 
the sentence to one of 2 years’ rigorous 
imprisonment, to take effect at the expiration 
of the period of the former sentence of 
transportation. 





(s. c. 4 Bur, L, T. 269.) 
UPPER BURMA JUDICIAL COM- 
MISSIONER'S COURT. 
Caimman Revision No 723 or 1910. 
March 16, 1911. 
Present: —Mr. Shaw, J. C. 
J. P. DRAGON — AirLICANT 
verius 
EMELIE MIATAIK DRAGON— 
RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 488 
efeectively—Absence of 
habitual cruelty— Amount how to be fiwed~ Offer to 
maintain, when valid. 
The present Code does not restrict payment of 


maintenance, where the wife is living separately, 
to cases in which she has been treated with habitual 


cruelty. 
Ma The v. Tha €. U. B. R. 1897-01, 1,104, disting- 


uished. | 

In fixing the amount of maintenance, no luxury 
should be allowed and necessaries of life should 
be considered according to the station in life of the 
applicant and the means‘of the respondent. 

An offer to maintain, in order to be a valid defence 
must be a bona fide offer and not made with the object 
of escaping the obligation to maintain. 

Revision of the order of the Western Suba. 
Divisional Magistrate, Mandalay, in Crimi- 
nal Miscellaneous No 220 of 1910, ordering 
the applicant under section 488, Criminal 
Procedure Code, to pay Rs 50 monthly as 
maintenance to respondent, 

FACTS.—The applicant and the respond- 
ent were married in August 1909 in Manda. 
lay and lived together as man and wife till 


392 


NGA LU PE t, EMPEROP, 


July 1910 whena quarrel broke ont over & 
gramaphone, which the applieant had faken 
to his sister's house, and also over a dia- 
mond.ripng of the respondent which the ap- 
plicant had lent to one of his sisters. The 
applicant left his wife and went and lived 
with his two sisters and a brother. The 
respondent wrote three letters to the appli- 
cant asking him to come back to her. The 
respondent was asked by applicant to go and 
live with bim in his sister’s house which the 
respondent refused. After the marriage, 
they were living in the house of respondent's 
mother free of rent. On the application of 
the respondent, the Western Sub. Divisional 
Magistraie held that she was justified in 
her refusal to go and live in the applicant's 
sister's house and ordered the applicant to 
pay Rs. 50 rer month to the respondent as 
maintenance. | 

The following is the order of the Magistrate 
regarding the allowance. 

"The Advoeate for respondent (the hus. 
band) in his argument saya that the amount 
required for actual necessaries of life should 
be fixed in maintenance. cases; the Advocate 
for applicant (the wife) says that the neces- 
saries of life of a common coolie woman and 
those of a respectable lady cannot be the same 
and he urges that it is necessary to consider 
the station of life. In determining the 

amount of allowance, I quite agree that no 
luxury should be allowed, but necessaries 
for life should be considered according to the 
station of life of the applicant and the means 
of the respondent. In the present case the 
respondent is drawing Rs. 145 a month and 
according to his admission, he used to pay 
the applicant at the rate of Rs. 70 per month 
for four months -though he did not mess with 
her. This shows thatthe household month. 
ly expenditure of applicant amounted to 
Rs. 70, There may be probably laxuries 
in this expenditure of Rs. 70, but I do not 
think the luxuries would amount to Rs. 20, 
I consider full amount Rs. 50 per month 
allowed by law should be ‘granted. in thia 
case. 

. Mr. J. C. Chatterjee, for the Applicant. 

Mr. H. M. Lutter, for the Respondent. 

ORDBER.— After perusing the proceedings, 
lam of opinion that I should not interfere. 

The case of Ma Tht v. Tha E (1) was de- 


cided under the previous Code. The present 
(1) U. B. R. 1897-1901, T, 104. 
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Code does not restrict payment of mainten- 
ance where the wife is living separately to 
oases in which she has been treated with 
habitual cruelty. Having regard to the _ 
circumstances under which applicant left the 
house and the evidence as to the relations 
between respondent and applicant’s sisters, 
the finding of the Magistrate that applicant's 
offer to maintain respondentif she went and 
lived with bim in the same house with the 
sisters was not a bona fide offer and was 
made with the object of escaping his obliga- 
tion to maintain his wife was reasonable and 
I cannot find sufficient ground for interfering 
with it. 

As to the amount of maintenance the 
Magistrate. seems to have had a perfectly 
correct view of the law and I am not pre- 
pared to say that he was wrong in xing 
upon Rs, 50 as the amount which applicant 
should pay. ' 

The application is dismissed. l 

Application dismissed. 





(s. c. 4 Bar. L. T. 262.) 
UPPER BURMA JUDICIAL COMMIS- 
T IONER'S COURT. 

Criminant Revision No. 370 or 1910. 
June 29, 1911. 
Present:—Mr. Hales, Offg. J. C. 
NGA LU PE— APPLICANT 

ters2L8 : 


EMPEROR-—RzssPONDENT. 

Penal Code (Act XLV of 1860', ss. 182, 193 ——Crimi- 
nal Procedure Code (Act V of 1898), s. 195 —Sunction 
to prosecute ~Perjury—False charge by witness made 
voluntarily and irrelevantly. ° . 

A witness is bonnd tospeak the truth though he may 
have to make statements on oath which he would 
hesitate to utter in private life. A bona fide bruth- 
speaking witness must, therefore, be protected even 
when he utters things that cannot be proved against 
others in the witness-box. The Court’ must use its 
diacretion to refuse sanction when necessary. 

Where a charge against another person is made by 
a witness not in the course of his evidence or in 
answer to a question but quite voluntarily an irrele- 
vantly, sanction can be properly granted to prosecute 
the witness under section 182 of the Penal Code. 

Although it would be dangerous to hold that the 
mere fact of a witness having made contradictory 
statements would justify a Court in granting sanction 
to prosecute him for perjury, the, propriety or impro- 
prioty of such a grant of sanction must rest on the 
circumstances. 

Emperor v. Tripura Sankar Sircar, 37 C. 618; 14 
C. W. N. 767; 6 Ind, Cas. 476; 11 Cr. L. J. 360, re- 
ferred to, * 
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Revision of the finding and sentence of. the 
_Sub-Divisional Magistrate of Myittha in 

Criminal Casa No. 159 of 1910 convicting 
the applicant under section 182, Indian 
Penal Code, and sentencing him to ore 
month's rigorous imprisonment. 

Mr. IN. Basu, for the Applicant. |. 

JUDGMENT.—Lu Pe was tried and con- 
victed under section 182, Indian Penal Code, 
and there being no appeal he came up on 
revision on the 22nd November 1910. My 
learned predecessor admitted the case and 
Jet him out on bail. Thecase came up for 
hearing on 3lst January and was adjourned 
from time to time as another charge under 
section 195, Indian Penal Code, was pending 
against him, 

The case was adjourned till the result of 
the trial was known. Accused was con- 
victed. He appealed to'the Sessions Judge, 
Meiktila, who on the 20th May confirmed 
thé conviction against Lu Pe under seclion 
193. 

I had already, on 20th May, heard the 
Advocates onthe charge under section 1&2, 
before the result of the ‘appeal was ‘known 
and I adjourned the case as it was impossible, 
I found, to pass orders in this case withont 
seeing the proceedings in the cases under 
-section 192, Indian Penal Code. 


The report came on for the 8th, I again 


called the case on the 6tb. Mr. Basu pre- 
sented the appeal under section 198, Indian 
Penal Code. . 

On the case being called, both Advocates 
said they had no more to say and left the 
' ease in my hands. 

I have read the voluminous raris in this 
case, 

It is,1 find, very difficult to find out, where 
the lying begius and ends. Lu Pe, Po Ye, 
Lu Gale, are all Zerbaddis, all Mahomedans, 
and I fear all liars. That Lu Pe committed 
perjury, there can be no possible donbt, but 
I am bound to say I have considerable doubt 
whether bis charge of receiving bribes’ that 
he brought against Lu Gale is not really 
true. I don’t go so far as to say I believe 
it. Homan credibility has its limits. Still 
I dont'tfeel sure there is not- some truth in ir. 

Thelearned Advccate Mr. Basu urged thar 
Lu Pe was being punished twice over for the 
game cffence, once under section 182, and 
once under section 193. 

The learned Sessions Judge has considered 
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this point. I coneur in his finding and it tg 
quite unnecessary to go into this matter except 
tosay Lu Pe is nob being punished twice over 
for the same offence. 

The learned Counsel then quoted the case 
Emperor v. Tripura Sankar Sircar (1). But 
while I agree in saying that it would be 
dangerous to hold that the mere fact of a 
witness having made contradictory statements 
would justify a Court in granting sanction 
to prosecute him for giving false evidence, 
I would hold that the propriety and im- 
propriety of such a grant of sanction muat 
rest on the circumstances. The present 
case is not at all on all fours with the Bombay 
case and I think that the accused was rightly 
prosecuted under both sections. This, how- 
ever, really belongs to the consideration of the 
appeal under section 193, Indian Penal Code, 
and not here 

As I said before, I rise from a perusal of 
the case with considerable doubt in my mind 
as to the applicant's guilt in this case, I 
think he ought to have been tried after he 
went out of his way to bring a charge 
against the Thugyi in the witness-box and 
this was a most interesting point on which, 
however, neither learned Counsel dwelt, how 
far a witness is protected from a charge under 
section 182 for statements made while giving 
evidence. It must be recollected that a 
witness is bound to speak the truth and he 
may have to make statements on oath which 


he would hesitate to utter in private life. A 


witness is liable, therefore, to have to inerimi- 
nate others and bona fide trath speaking 
witnesses must be protected even when they 
utter things that cannot be proved against 
others in the witness-box. The Court muat 
use its discretion to refuse sanction when 
necessary. Wasthat discretion used here? 
On the whole, 1 am inclined to believe that 
discretion was used. The charge against the 
Thugyi was not made really inthe course of 
the witnesaes’ evidence or in answer to a ques- 
tion, but apparently qnite voluntarily and 
irrelevantly. 

After all thie, however, is admitted, I am 
still doubtfal whetherin the light of the pro. 
ceedings now before me if accased was rightly 
convicted under section 182, Indian Penal 
Code. Iam bound to give him the benefit of 
the doubt. : 


(1) 37 C. 618 
Cy. L. J. 380, 


C. W. N. 767; 6 Ind, Cas. 476; 11 
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I therefore, set aside the order of oonviotion 
and sentenee of one month's rigorous impri- 
sonment and I set aside the sentence or so 
much of it as remains unserved under section 


. 182. 


Oonriction and sentence set aside. 


(s. c. 4 Bur, L. T. 271.) 
UPPER BURMA JUDICIAL COMMIS- 
SIONSR’S COURT. 
Criminal Revision No 344 or 1911. 
July 1, 1911. 
Present: —Mr. Hales, Offg. J C. 
EMPEROR—Appiioant. 
LETSUS 

NGA SIT CHO-—RESFONDENT. 

Summary irial—Ofence punishable with one year’s 
rigorous imprisonment—Opium Act (I of 1878), s. 9 
— Subsequent regular trial without summary trial be- 
ing quashed ultra vires~-Criminal Procedure Code 
(Act V of 1898), s. 5830. 

The accused was prosecuted for an offence under 
section 9 of the Opium Act punishable with one year's 
rigorous imprisonment. 
Magistrate tried the case ina summary manner and 
imposed a sentence of 4 months’ rigorous imprison- 
ment. The District Magistrate having declared the 
trial void, the Magistrate re-tried the case in the re- 
gular manner and imposed the same punishment: 

Held, that both the trials were void ab initio, 

The summary trial was wlira vires, as the offence 
being punishable with one year’s rigorous imprison. 
ment, the Magistrate had no jurisdiction to try the 
case summarily. 

The regular trial was ultra vires as the former pro. 
ceedings not having been quashed by the High Court, 
the accused conid not be tried over again. 

The whole proceedings were quasked and a re-trial 


ordered. 

Proceedings submitted by the District 
Magistrate, Minbu, for orders in revision of 
the finding and seutence of the Additional 
Township Magistrate, Salin, in Criminal Oase 
No. 93 of 1911, convicting the accused under 
section 9 (c) of the Opiam Act and sentencing 
him io four months’ rigorous imprisonment. 

ORDER.—The learned District Magis- 
trate insubmitting the proceedings in’ the 
case, Criminal Regular No. 93 of 1911 in the 
Court of the Additional Township Magis- 
trate reported as follows:— 

“Tt will be seen that the Magistrate origi- 
nally tried the case in| & summary manner 
and imposed a sentence of 4 months’ rigorous 
imprisonment. Recognising that this sep- 
fence was ultra vires he submittel his proceed- 
;ng8 to me, and in my order in Revision Case 
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The additional Township. 


L1. 12 


No. 80 of 1911 I directed tha proosediag® 
to be submitted to the Judicial Commissioner. 
Owiag to the carelessness of one of the clerks 
the copy of this order was sent to th® 
Magistrate, instead of the Registrar, and th® 
Magistrate, thereupon, proceeded to try the 
case regularly and impose the same punish- 
ment. It seems clear that until the first 
order be quashed by competent authority, the 
Magistrate has na power to pass any farther 
order even though he imposes a similar 
sentence.” 

The proceedings are. before me. Itis quite 
clear that the regular trial of the sdccased 
which ended in his being sentenced on the 
25th May to four months’ rigorons imprison- 
ment is illegal as being ultra vires, the former 
proceeings nob having been quashed he could 
nob be tried over again. 

I notice, moreover, that the accased has been 
further prejudiced in that the date of this 
later order is 25th May, whereas the first 
sentence of four months’ rigorous imprison- 
ment is dated Lith May, the net result, so far, 
being that the accused'a sentence was enhan- 


‘eed by ten days’ additional rigorous imprison- 


ment, 

The question is, whatis to be done? The 
later proceedings must be quashed of course, 
Next, the offence under section 9 ofthe Opium 
Act is panishable with one year's rigorous 
imprisonment aud hence the Magistrate had 
no jarisdistion to try the ease sammarily. 

Under section 530 of tha Criminal Proca. 
dura Code, his proceedings are, therefore, void 
ab initio and I have no choice but to set aside 
these proceedings also. l ` 

I accordingly quash these proceedings 
also. 

I have read the files ani I think: [ must 
order a re-trial. The District Magistrate, 
Minbu, will be asked to send the accused for 
trial to some Magistrate having jariadiction 
other than the additional Township Magis» 
trate of Salin. If the accuse] ba agai foand 
gailty, the Courtin awarding 8:3ntenes should 
taka into consideration the time alrealy 
undergone in imprisonment. ` 

The proceedings being void and the offanes 
bailable, the accused must ba at ones admitted 
to bail on such security as the District Magis- 
trate may deem fis. 
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(s. €. 4 Bur. L. T. 263). | 
UPPER BURMA JUDICIAL COMMIS. 
SIONER'S COURT. 
. CRIMINAL ArrEais Nos. 19 AND 20 or 1911. 
l Jure 6, 1911. 

Present— Mr. Eales, Offg. J. C. 

NGA PO SHAT AND ANOTRER— APPELLANTS 

vtET 816 


EMPEROR— RESPONDENT. 

Criminal Precedure Code (Act V of 1898), s. 286— 
Charges— Misjoinder of charges and persons— Theft and 
receiving siolen property —Penal Code (Act XLV of 
1860), ss. 380, 411, 414. . 

Four accused were tried together, the first under 
section 880, the second under sectious 880 and 411, the 
third and the fourth under sections 411 and 414, 
Indian Penal Code. 
` All the stolen property for receiving or disposing of 
which the four accused were charged was traced to 
possession of the first accused: 

Held, that the disposal of the property was one and 
the same transaction and that there was no misjoind- 
er of the charges or of the persons in the case. 

Nga Nyo Gy: v. Emperor, U. B. R. 1907-09, Cr. P. C, 
p. 5; 14 Bur. L. R. 38; 6 Cr. L. J. 28, followed. 


Subramania Ayyar v. Emperor, 25 M. 61; 28 I. A. 


257; King Emperor v. Datio Hanmant Shahapurkar, 
80 B. 49; 7 Bom. L. R. 633; 2 Or. L. J. 578; Emperor v. 


Jethalal Harlochand 29 B. 449; 7 Bom. L. R. 527; 2 


Cr. L. J. 480, distinguished. 

Appeal against ths sentence of the Dis- 
trict Magistrate, Pakokku, in Civil Regular 
No. 22 of 1910, convicting the appellants 
under sections 411/75 and 414 of the Indian 
Penal Code and sentencing them to undergo 5 
years’ rigorous imprisonment with 3 months’ 
solitary confinement. 

Mr. Mg Tha Gywe, for the Appellants. 


JUDGMENT.—The two accused who are 
nephew and aunt were tried at the same 
time with two other persons Nga Paw Thaing 
and Nga Kyaw Aung who were acquitted by 
the learned District Magistrate, Pakokku, 
who tried the case. The Ist accused Po 
Shat was sent up by the Police under sec- 
tion 380, the second accused Mi San Me 
under- sections 8&0, 411 and the two sc- 
cused who were acquitted were sent up 
under sections 411, 414. The learned 
Magistrate convicted Nga Po Shat under 
sections 411/75 Indian Penal Code, aid 
Mi San Me under rection 414 and sentencid 
the former to 5 years’ rigorous imprisonmet t 
ircludirg 3 months” sclitary confinement ard 
Mi San Me, 18 months’ rigorous impriso.- 
ment. 

Tbe facts of thecase were fully set out 
in the judgment of the lower Court ard 
need be only briedy recapitulated here. On 
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the 10th October, a theft took placa in the 
house of one Maung Ya Baw at Nyaunghla 
village and certain gold articles and other 
jewellery were stolen to the value of, about 
Rs. 600. Towardsthe end of October, the 
dateis nob quite certain, the 4th accused 
Kyaw Aung says that the Ist accused Po 
Shat came to him and offered to sell him 
some gold, and next day Mi San Ma 
brought to him certain articles of jewellery 
which he melted down to the form of bar 
gold, which he produced in- Court. Mean. 
while, Ya Baw had informed the Police; it 
is not very clear from the record of the 
lower Court how the Police came to take 
action. But on the 20th November, the 
house of Po E (8th witness for prosecution) 
was searched. Po E made no attempted 
act of concealment and gave up the gold 
he received from the 2nd accused, Mi San 
Me. Ona the 25th November, the house of 
Kyaw Aung was searched; and Kyaw Aung 
on 29th made a'confession to the Ist Class 
Magistrate, Pakakku. His confession was 
duly recorded and I will deal with it here- 
after. The other accused were arrested, 
their houses were searched and they were all 
rent up for trial together as detailed above. 
I think the accused Paw Thaing is rightly 
acquitted by the District Magistrate. As 
regards the accused Kyaw Aung, I think 
the Magistrate did right in giving him the 
benefitof the doubt. His purchase of 
the gold from Mi San Me at the low 
price of Rs, 74-2.0 isa very doubtful Trans- 
action, and I consider, it does tell against 
him and his statement is really a confession 
and nota mere lying exoneration of him. 
self. ji , 

Nevertheless, I think the learned Dis. 
irict Magistrate exercised a wise discretion 
in giving him the benefit of the doubt and 
acquitting him. The two remaining accused, 
Po Shat and Mi San Me, were convicted and 
Lave appealed. 

The first ground of appeal is on the 
point-of law. The learned Advocate Mr. 
Maung Tha Gywe quoted Subramanta Ayyar 
v. King Hm peror (1) to prove the misjoinder 
of charges" and of persons as a material 
irregularity and sufficient ground for quashe 
ing the conviction. He also wishes the Court 
to dissent from the ruling of my learned pre- 
decessor in the case of Nga Nyo Gyi v. King- 


(1) 25 M. 61; 28 1. A. 257, 
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Emperor (2) and also from the ruling in the 
case of Nga Ta Pu v. King-Emperor (8). 
He also tried to distinguish the facts to 
prove in Nga Nyo Gyi's case (2). The 
learned Counsel also drew attention to the 
ease of King-Hmperor v. Datto Hanmant 
Shahapurkar (4). He pointed out that the 
Judges had in this case insisted that 
there must be one object for all the accused, 
otherwise their acts could not be held to 
form parts of the same transaction. I have 
carefully examined these rulings and I 
eannot find any grounds established that 
there has been any misjoinder in the pre- 
sent case. The last ruling quoted by the 
learned Counsel is that of Emperor v. 
Jethalal Harlochand (5), but it is quite 
clear the accused in that case performed 
acts which had no connection with ‘each 
other except that the property which had 
been sold in each ease turned out to have 
been some ofthe property which had been 
stolen some months” before, and no con- 
nection was established between each of the 
acts. It is quite clear that there was 
misjoinder of charges in this last Bombay 
case but the facts set forth by the Police 
in the present appeal are not on all fours 
with the Bombay case. On the contrary, 
all the stolen property for receiving or dis-' 
posing of which the four accused were charg- 
ed, was traced to the possession of the lat 
accused, 

First accused „was said to be found 
in péssession of certain property not long 
after the theft took place and the dis- 
posal of it by the agency of Mi San Me 
.to theother men who were charged, Pa 
Thaing and Kyaw Aung, was rightly held 
by the learned District Magistrate to be 
one and the same transaction. [ see no 
reasons whatsoever to disagree’ with the 
opinion of my learned predecessor in Nga 
Nyo Gyt’s case (2) and the present case can 
be easily distinguished and does not fall 
^ within the findings in the case of Emperor v. 
Jethalal (5). |, therefore, hold that. there 
was no misjoinder of charges in this case. 

The learned Advocate for the appellant 
then argued the case on the facts. The first 
point he urged was that the lower Court had 
(2) U. B. R. 1907-09 Cr. P. O., p. 5; 14 Bur. L. R.38; 
2r. L. J. 28. 

(3) 2 L. 'B. R. 19. 


14) 80 B, 49; 7 Bow. L, R. 633; 2 Cr. L. J 578. 
` (5) 29 B. 449; 7 Bom L, R, 627; 2 ^r, L, J, 480. 
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placed to? much weight on the confession of 
Kyaw Aung, He urged this was no con- 
fession, but a mere exoneration of Kyaw 
Aung. He urged that the confession to bé 


of any value should implicate the man who 


made it at least as much as the co-accused. 
It is quite true that Kyaw Aung’s so-called 
confession is chiefly an éxoneration of hin- 
self, but, if it were true, it is a truthful ex- 
oneration, On the other Band, I do consider - 
that the statement by Kyaw Aung thus par- 
took of the nature of a true confession, Kyaw 
Aung admitted that he bought a quantity of 
gold ornaments under very suspicious circum-~ 
stances ab a price which was very suapici- 
ously low and the result was he was sent up 
for trial and narrowly escaped being convicted 
on his own confession, I think, therefore, 
in tbe circumstance, the learned Magistrate 
did quite right in taking this confession 
into consideration. It is urged that the 
evidence of the prosecution apart from this 
confession, is insufficient to support the con- 
viction; that the identification is doubtful 
and the evidence regarding the disposal of 
property is tainted. I have carefully - 63n- 
sidered the evidence. I think thet the iden- 


tification of several of the exhibits is quite 


reliable and I do not think that the witnesses 
who were called to prove the disposal of the 
property by the accused areunworthy of cre- 
dit. I think, even if the confession of Kyaw 
Aung is left out of consideration, there is 
still enough evidence in the record, to justify 
the conviction of the accused on the charge 
against them. 

The next point raised by the Advocate for 
the accused is that the aceused Po Shat was 
wrongfully prejudiced by the -action of the 
Magistrate in calling upon him to plead to 
the previous conviction, Ido not think he 


. was prejudiced. 


The last point is, the sentences are too 
severe, I do not think so. Po Shat has 
been convicted of dacoity and Mi Shan Me 
belongs to à very dangerous class of persons, 
namely, those who assist in disposal of stolen 
property, and this facilitated the action of 
the thieves themselves. |, therefore, uphold 
tne conviction and sentences, and dismiss 
the appeal. ` 

Aprenl dismissed, 


D 


. after the death of the testator. 


"7 
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In re BUDRANPROSAD. i Pis 
(s. c. 14 0. L. J. 606) 
CALOUTTA HIGH COURT. 
Civit Rose No. 3956 or 1911. 
August 24, 1911. 7 
Present:—Mr.. Justice Mookerjee and, 
Mr. Justice Carndnff. 
In re Munshi RUDRA PROSAD, 


-MUKTEABR—Petitioner. 

‘Legal Practitioners Act (XVIII of 1879), s. 18— 
Attesting Will after testator’s death — Misconduci — 
Extenuating circumstunces—Lenient punishment, 

. Immediately after the death of a person, a muktear 


was pressed by persons interested in establishing a. 


Will, to sign it as an attesting witness. He took 
time to consider the matter. Subsequently in a 
moment of weakness he signed as au attesting wit- 
ness; Will bore what purported to be the sig- 
nature of the deceased and which was like his 
genuine signature with which the muktear was fami- 
liar as his officer, and which signature was subse- 
quently found to be genuine by the Court. The 
muktear was examined by the Probate Court, bus he 


' made no attempt to perjure himself and freely dis- 


closed what he had done. He had been a member of 
the profession for over 25 years and had borne a good 
character and was sincerely repentant: < 

Held, that although his conduct was wholly un- 
worthy of the profession, yet under the circumstances 
he should be dealt with mercifully, : 


Rule under the Legal Practitioners Act. 
Babus Mohendra Nath Roy a nd Biraj Mohan 
Mojumdar, for the Petitioner. 


_JUDGMENT.—This isa Rule issued by 
this Court under section 13 of the Legal 


- Practitioners Act, calling upon one Rudra 


Prosad, a mustear practising ab Muvüfferpore, 
to show cause why he should not be suspend- 
ed or dismissed. Rudra Prosad was'examin- 
ed asa witness atthe instance of the Court 
in. &' Probate case. In the -course of , his 
deposition he stated that he had attested the 
Will of whioh Probate was sought, four days 
According to 
him the testator died on the 5th December 
1910, and immediately afterwards he was 
pressed by persons interested in establishing 
the Will, to put his name.down as an atbesting 
witness. He admits that he was not present 
at the time of the execution of the Will nor 
had he obtained from the testator au ao- 
knowledgment of his signature. In the 
affidavit which has been placed before us in 
this Court he admits that when it was first 
suggested to-him that he should put his name 
down as that of an attesting witness he took 
time to consider the matter. This plainly in- 
dicates that he!was aware that what he was 


` 


t 


- 
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pressed to do was nob right, ‘In spite of this, 


: he yielded to pressure and as he puts it, in & 


moment of weakness ultimately cousented to 
pub his name down as an attesting witness. : 
It has not been disputed before us, indeed 
it cannot. be disputed that the conduot 
of the muktear bas béen wholly unworthy 
of the profession to which he belongs 
and the learned Vakil who has appear- 
ed on bis behalf has made no. attempt to 
justify his act. He has submitted, however, 
that there are circumstances which might 
well be taken into account by the Court with 
a view to determine the modein which the 
muktear should be dealt with under section 
338 of the Legal Practitioners Act. It bas 
been urged that he has been a member of the 
profession for over 25 years, that-as svidenced 
by the certificates produced, he has hither- 
to borne a good character and that he is 
sincerely repentant for his misconduct, 
There is also the circumstance that he pro- 
ceeded on.the assumption that the document 
was. genuine because what purported to be 
the signature of the testator was like his 
genuine signature (with which he -was 
familiar) as his officer and bas subsequently 
been found to be genuine by the Court below. 
There are, no doubt, relevant circumstances 


“and, but for them, we would have been 


prepared to dismiss bim, because an act of 
this character on the partofa professional 
gentleman is reprehensible in the highest 
degree. In view of these circumstances, and 
also of the fact that in the Court below the 


. muktear made no attempt to perjure himself 


but freely disclosed what be had done, we 
have decided to deal with him very mercifal- 
ly. The order of the Court is that he be 
suspended for three months from this 
date. 


‘Bus 
EMPEROR & NGA PO SIN, 
| 
E (s.c. 4, Bur. L. T. 270.) 
- UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
CriminaL Revision No. 298 or 1911. 
May 4, 1911. 
Present; —Mr. Shaw, J. C. 
EMPEROR—ÅPPLIOANT 


versus 


NGA PO SIN— RESPONDENT. 

Criminal Procedure Codc (Act V of 1898), ss. 110, 
.120, 123—Security—Detention of accused in' jail 
subsequent to ewpiry of period of security— Date of 
expiry to be" mentioned in bond—Making each surety 
liable for whole penalty. 


= b 


zÀ Magistrate has no power to keepa man in jail 
beyond the period for which secur ity was order ed, 


It is a serious mistake in the bond to make each 
of the sureties liable for the full penalty of the 
bond. 


King-Emperor v. Shwe Daung, U. B. R. 1897- 1991, I, 
119, relied upon. 


When a bond iš not executeJ till after the date 
on which the period for which se rity is required 
‘commences,’ it should state .pluinly the date on 
which the period expires. 


Proceedings anbmitted by the District 
Magistrate, Lower Ohindwin, for order. in 
revision of the finding and sentence of the 
Sub- Divisional Magistrate, Yinmabin, in 
Civil Miscellaneous Case No. 105 of 1910 
whereby accused was’ convicted under section 
110 of the Criminal Procedure Code and sen- 
tenced to execute a bond on Rs. 100 with two 
sureties in the like amount for one year or 
one year’s rigorous imprisonment. 


ORDER.—The District 
clearly right. Section 120, Criminal Proce- 
dure Code, declares that the period for which 
security is required where the accused is not 
undergoing a sentence of imprisonment shall 
commence on the date of the. order. Section 
` 123 deolares, that-except where the period of 
security exceeds one year, in which case the 
orders of the Sessions Judge have to be 
taken, the person who faila to give security 


on or before the date on which the period : 


for which security is t be given commences, 
.'ghall be imprisoned until sach period expires 


or uuul, within such period, he gives the - 


security. Section 126 declares that if 
security has been given and a snrety applies 
for cancellation of the bond, tha Magistrate ` 
shall cancel the bond and ordar the as zased 


- 


` 
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_-to give fresh security for the unaxpired por- 
: tion of the term of the bond, 


These provisions are perfectly plain aud it 
is not intelligible how a Magistrate of the lst 
Class could have supposed in face of them . 
that he had power to keep a man in jail after 
the date on which the period for which 
security was ordered had expired. . 

The Magistrate is directed to reoall his 
warrant and issue a correct one showing 


‘clearly the time for which security 18 required 


and in default accused may be detained in 
prison till that period expires. The original 
warrant was wrongly dated 27th Ostober 
instead of 27th September 1910 a very 
serious mistake—-which the Magistrate 
ought to have detested before he signed the 
warract. . 

The warrant also gaen ane another 
serious mistaka made in the bond by which 
ihe sureties were made liable for Hs. 100 
each, or double the penalty of the bond, 
which was absurd as explained in Kang 
Emperor v. Shwe Daung (1). - The Magistrate 
must take care that these errors are not: 
repeated, When a bond is not executed till 
after the date on which the periol for which 
the security-is required commences, it should 


. state plainly the date on which the period 


expires, 
(1) U. B, R. 1897-1901, I, 119 


(s. c. 14 C. L. J. 652.) 
OALOUTTA HIGH COURT. 
CRIMINAL Apogat No. 490 or 1911. 
/ August 2, 1911. 
Present: —Mr. J asticė Holmwood and 
Mr. Justice N. Ohatterjes, 
JANG BAHADUR LAL —AGCUSED — 
APPELLANT 
i . versus 


EMPEROR — RESPONDENT. a 

Penal-Qode (Act. XLV of 1860), ss. 193, 467, 471— 
Charges fo be separate for every act of perjury or 
forger y —Independent evidence of user in each case — Asl - 
ing of forgiveness —Incriminating statement —Confession 


\ 
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There must bea separate sount for every alleged 
item of perjury or forgery, and this means that there 
must be independent evidence of user in the case of 
each document. | 

The expression “Sir, kindly forgive the fault. 
Such thing shall not take place again," is not an 
incriminating statement; and when used witi re- 
ference to alleged forged receipts, is not an admis- 
sion of forgery or ot using & forged document. 

The conduct of a tenant is not evidence upon 
which the question as to the rate of rent can be de- 
cided. 


Appeal against the conviction and sentence 
passed by the Sessions Judge of Shahabad, 
dated May 30th, 1911. 


Babu Dasarathi Sanyal, for the Appellant. 
Mr. Suitau Ahmad, for the Crown. 


JU DGMENT.—This is an appeal from the 
judgment and sentence of the learned Sessions 
Judge of Shahabad who, agreeing with both 
the assessors, fOund the accused Jang Babadur 
Lal guilty of the offence of using as genuine 
a false document, to wit, two rent receipts, 
and sentenced him to three years’ rigorous 
imprisonment under section 471, read with 
section 467,Indian Penal Code. 


We have had the evidence put before us 
and the judgment of the Jearned Judge and 
we are of opinion that, apart from the 
questions of law which arise in the case, 
it would altogether be too dangerous to sup. 
pori this conviction on the evidence. 


The case starts with a serious initial error 
in respect of the charge and that error 
reems to have been carried into the learned 
Judge's reasonings with regard to the user. 
Two documents are said to have been used 
which the accused knew tobe forged. Now it 
might very well be that the decision of the 
Court would be that one of these documenta 
was genuine and the other forged. In which 
case the charge as framed would entirely 
break down. The law is clear that there 
must be a separate count for every alleged 
item of perjury, or forgery, and this means 
that there must be independent evidence of 
user jn the case of cach document, Now 
what is the evidence in this case. The 
Assistant Settlement Officer says, that these 
two receipts were filed in support of the 
accused’s claim, that his rent was Rs. 3 
aud not Rs 3-12, and he says it does not 
appear whether the other receipts and papers 
in the bundle were filed for that purpose or 
uot, but he is convinced that they were not 
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used. Now the patwart on whose evidence 
this case principally depends deposed that the 
accused “took the papers out of his pocket in a 
bundle and threw them on the table in front 
of the Deputy. ‘The Deputy was doing work 
in attestation camp surrounded by bamboos. 
The parties were outside the bamboos. 
The Deputy Saheb took up all the receipts 
and saw them aud asked me if I had granted 
them. I said I sould say that if I saw them. 
I saw them and saw that the Signatures on 
them were different and that they did not 
bear my signature or my father’s signature 
or the malzk’s signature. Also the rent 
was less. They purported to be signed 
by Sheo Barat Singh and my father and two 
of them purported to be signed by me. 
None of the signatures were genuine. All 
the receipts filed by him at that time wera 
forged." He does not say under what 
circamstances the accused person was taxed 
with forgery and made what is held by the 
Judge to be unincriminating statement. But 
it is perfectly clear from his evidencs that 
these documents were not tendered by the 
accused independently and that the Sattle- 
ment Officer himself selected these two receipta 
for inquiry and discarded all others, It now 
turns out, according to the patwarz’s own 
evidence, that two of these documenta at least 
are genuine, and it is clear from the Sattle- 
ment (fficer’s evidence that the patwirt did 
not aver before him that any of the docu- 
ments were forged except Exhibits Nos. l and 
2 We then have it from the Settlement 
Officer's evidenca that he examined the 
paiwart and the malzk's son and that he then 
taxed this aecused with forgery and he asked 
him to write the paíwarzs name and the 
name of Sheo Barat. The accused did 80, 
and then the recollection of the Settlement 
Officer is not quite clear as to whether he 
asked the: accused to sign his own name or 
not. Bat, however that may be, the accused 
fell at his feet and asked the following words: 
—'"Hazur kasur map kiya jai, ab arsa kudha 
nahin hoga” Now this is not in itself an 
incriminating statement and the Settlement 
Officer does not say that he at the time waa 
of opinion that the man had admitted these 
papers to b» forgeries. He says that he is 
influenced by the man’s conduct in thinking 
that the malzk's statement as to the amount 
of rent is true: and that the razyaé’s state. 
ment is false. Bat the words in themselves 
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are not an admission of forgery or of using 
forged document. It is easy to understand 
that a man in the mofusil being suddenly 
asked to sign his name and the names of the 
people whose names he is ulleged to have 
forged would ask tobe excused. The state- 
ment in itself is certainly not a confeasional 
statement. 


Then we have looked at the handwriting, 
and it is difficult to say that this receipt Ex- 
hibit No. lor Exhibit No. 2 was not, as a 
matter of fact, signed by the former patwarz 
the father of Ram Pergasb. There is one Ex- 
hibit No. 15 which his son cannot deny is not 
in his handwriting; which would rather lead 
to the conclusion that they were signed by 
Brijrandup, the father of Ham Pergash. 
They certainly were rot signed by the 
accused; and the evidence of Sbeo Barat 
who deolared that a number of genuine 
dceumevts were false and not in his 
handwriting, although his palwart proved 
that they rendered his evidence entirely 
worthless. We have, therefore, to rely entirely 
on the evidence of this patwart who contra- 
dicts the Settlement Officer on every point as 
regards the user of these documents. 


Then there is the objection which the learn- 
ed Judge feels to be a very grave one that 
from 1300 to 1315 this malik Sheo Barat 
says that no printed receipts were granted by 
him, but a still graver objection has not been 
noticed by the learned Judge that under the 
law he was compelled to keep counterfoil 
receipts whetker printed or not, and he is 
unable to produce any eounterfoil for that 
period, His slatement, therefore, in. regard 
io his own receipts is of very litile value, 


Then, again, as regards the question what 
the rent is, there is absolutely no evidence 
worth the name to show that it is 
Rs. 3-120 and not Rs. 3. The  sehas 
are completely useless for that purpose. 
They contain no entry of Rs. 98.12-0 paid at 
any time by the accused; whereas they do 
contain au entry of Rs. 3 and another 
Ra. 1.14 0 having been paid by him on dates 
other than those of the receipts. The 
only way in which they can be used is that 
they omitted any reference to these two 
receipts.. But it is rot contended that the 
Sehas contain item by item every receipt 
that was granted. Now, in support of the 
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fact that the rent is Rs, 3-12-0 the only 
papers produced are the jamaband? and those 
jamabandis are said to have been prepared 
from the sehas and a written accoant-book. 
As we have seen, the sehas throw no light 
on the matter aud the written account-book 
is not produced, and its non-production is in 
no way explained. The learned Settlement 
Officer candidly admits that his opinion 
as regards the rate of rent was based. 
almost entirely on the accused’s conduct. 
That we need hardly say is not evidence upon 
which the question as to the rate of rent 
can be decided in a Civil Court, and we 
think it is quite open still to the parties 
to say that the rate of rent is not decided. 
The accused is young man of £O years 
of age and was acting for his father. The 
fact that he threw all these documents | 
in a bundle on the table raises a great doubt 
as to whether he was minutely acquainted 
with the contents of each of those documents, 
No doubt he is a young. man of education and 
has general knowledge of his father’s affairs; 
but his very conduct shows that be was startl- 
ed and taken aback when he was charged with 
forgery in respect of these two documents. 
Had he gone there with the deliberate 
intention of using these papers he would have 
been prepared for this accusation and would 
have strenuously denied that they were 
forgeries and put the patwar: to the proof, 
and if he had done so, it would have been 
exceedingly difficult for the paíwar? to prove 
that they were forgeries. : 

We, therefore, think for all these reasons 
that it would not be safe to uphold this con- 
viction and wé, therefore, set aside the convic- 
tion and sentence and direct that the accused 
be acquitted and.released, 

Appeal allowed. 
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NATH MAL DAS t, DALIP SINGH, 


ALLAHABAD HIGH COURT. 
First Civit APPEAL, No. 340 or 1910. 
December 19, 1911. 

Present: —Mr. Justice Karamat Husain and 
Mr. Jastice Chamier. 

NATH MAL DAS-—PLAINTIFF—Á PPELLANT 
versus 
DALIP SINGH AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Hindu Law—-Mortgage by father—Son's liabslity— 
Interesi—Mortgagee to prove necessity of borrowing 
money at eworbitant rate of interest— Buraen of proof. 

In a suit brought by a mortgagee on foot of a mort- 
gage, executed by a Hindu father, the mortgagee 
should prove not only that there was nécessity for 
borrowing the money but that there was necessity 
for borrowing itat the exorbitant rate of interest 
stipulated in the bond. 

Chandra Deo Singh v. Mata Prasad, 31 A. 176; 1 Ind. 
Cas. 479; 6 A. L. J. 268; Nand Ram v. Bhupal Singh, 
8 A. L. J. 1204; 13 Ind. Cas. 5, referred to. 


First appeal from the decision of the 
Subordinate Judge of Moradabad, dated 28rd 
June 1910, 

Mr. Howard (with him Mr, Shafiuzaman), 
for the Appellant. 

Mr. Ohoudhri (with him Mr. Nihal Chand), 
for the Respondents. 

JUDGMENT.—This was a suit by the 
appellant upon a bond dated March the 12th, 
1889, executed by the respondent Khuh Singh 
and by Khiali Singh and Dalip Singh who 
are represented by respondents Nos. 2 and 
3. The bond states that the executants have 
borrowed Rs. 20 from the appellant and that 
' they have agreed to pay that sum on demand 
with interest at Rs. 3.2 per cent. per mensem 
1. e. 97$ per cent. per annum, and in case of 
default of payment of interest to pay com- 
pound interest at the same rate calculated 
with half yearly rests. According to the 
terms of the bond there was due to the ap- 
pellant when this suit was instituted no less 
than Rs. 23,047. The appellant abandoned 
Rs. 17, 547 feeling, no doubt, that no Court 
would award him that sum and has claimed 


Rs, 5,500. The Court below has given the' 


appellant a decree for the principal sums 
Rs. 20 with interest at the rate of Ra. 30 per 
cent. per annum. The appellant contends 
that he is entitled to the whole sum claimed. 
He points cut that, the Court below has held 
that out of the principal sum Rs. 7 is an 
antecedent debt, and the remainder Rs. 13 
was borrowed for legal necessity and also that 
it is not suggested that the executants were 
over-reached in any way or were compelled 
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to execute the bond by undue influence. It 
Reems to ua that if the law is as laid down 
by the majority of the Court in the case of 
Ohandradeo Singh v. Mata Prasad (1), this 
appeal must be dismissed on the ground that 
there was no necessity to undertake the pay- 
ment of interest at sucha high rate as 37% 
per cent. per annum. ` In the case of Nand 
Ram v. Bhupal Singh (2), it was held, follow- 
ing the decision of the majority of the Court 
in the case reported as Chandradeo Singh v. 
Mata Prasad (1) that it lies on the lender to 
prove that there was necessity not only for 
borrowing money but for borrowing it at an 
exorbitant rate of interest. Even if the law 
is as laid down by the minority of the 
Judges inthe case reported as Ohandradeo 
Singh v. Mata Prasad (1), the result will be 
the same for, according to the finding of the 
Court below, the security given by the exe- 
cutants of the bond was ample, and there was 
no justification whatever for the execntant’s 
promise to pay the exorbitant rate of inter- 
est stated in the. bond. It is impossible to 
hold that sonsin a Hindu family are bound 
to pay avy fancy rate of interest which their 
father may choose to promise to payin a 
transaction-of this kind. We think that the 
Court below is right. We dismiss this 
appeal with costs including in this Court 
fees on the higher scale. 
Appeal dismissed. 


(1) 31 A. 176; 1 Ind. Cas. 479; 6 A. L. J. 263. 
(2) 8 A. L. J. 1294; 18 Ind. Cas. 5. 


PUNJAB CHIEF COURT. 
Crvin Rererence No 26 or 1911. 
December 21, 1911. 

Present: —Mr. Justice Chevis. 
Musammat RUKMAN DEVI AND OTHERS 
— PLAINTIFFS 
versus 


SAIN DAS— DEFENDANT. 
Jurisdiction of Civil or Revenue Court —Revenue pay - 
able by defendant ——Government recovering from plain. 
tif -Suit to recover money from | defendant — Registra- 
tion of Civil Courts decree as that of Revenue Court— 
Practice— Cowt finding mo jurisdiction — Disposal on 
merits —Punjab Tenancy Act (XVI of 1887), ss. 77. (83) 


` (D, 100— Punjab Land Revenue Act (XVIL of 1887), 


s. 158 (2) (XIV). 

A snit for the recovery from defendant of a sum of 
money recovéred from the plaintiff as land revenue 
by Government, when ib was in fact payable by the 
defendant, is excluded from the cognizance of a Civil 
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Court by section 158 (2) (XIV) of the Punjab Land ` 


Revenue Act and is exclusively cognizable by a Re- 
venue Court, ` 

Where a Revenue suit has been tried by a Civil 
Court not having any powers on the Revenue side 
and the defendant has all along objected to the Civil 
Conrt’s jurisdiction, decree of the Civil Court should 
not be ordered to be registered as that of a Revenue 
Court. In such a case, all the proceedings should bo 
set aside and the plaint returned for presentation to 
the Revenue Court. 

Where a Court is of opinion that it has no} juris- 
diction, it Should at once decline to exercise jurisdio- 
tion and should not proceed to dispose of the suit on 
the merits. 

Oase referred by the Divisional Judge, 
Gujranwala Division, with his No. 155, 
dated 1st March 1911, under section 100, 
Punjab Tenancy Act, for the orders of the 
Chief Court. f s 

ORDER.—The plaintiffs and the defen- 
dants are both proprietors in certain villages. 
The plaintiffs have sued the defendants for 
certain sums of money which they assert to 
have been recovered by Government from 
them as land revenue whereas, as a matter 
of fact, these sums were payable not by 
them but by the, defendants. The suib was 
heard and decided by a Munsif, who gave 
the plaintiffs a decree. Both parties appealed 
to the Divisional Judge, who decided the 
appeals on the merits but then referred the 
case to this Court under section 100, Tenancy 
Act, as he thought the claim was cognizable 
only by the Revenue Courts by reason of sec- 
tion 77 (3) (1) of the Tenancy Act and section 
158 (XIV) of the Land Revenue Act. 

Section 77 (3) (D of the Tenancy Act 
relates to suits for the recovery of over- 
payments of Revenue, but I donot think the 
present is such a suit, for the plaintiffs 
are not suing to recover an over-payment 
from the person to whom they have paid ib. 
Ifthe plaintiffs where suing . Government 
for return of money collected from them as 


revenue, then section 77 (3) (4) might be. 
held to apply, but what the plaintiffs say is - 


not that too much money has been paid, but 
that part of it has been collected from the 
wrong person, 7. e, from plaintiffs instead 
of from the defendants, the plaintiffs do not 
sue to get back the money, but they claim 
to recoup themselves from the proper 
payees. Butsection 158 (2) (XIV) of the 
Land Revenue Act certainly seems to apply, 
for it seems to me clear that the present 
claim is one arising out of the collection by 
the Government of land reveuue. Probably, 
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the claim would have been cognizable 
by the Civil Courts prior to the passing of the 
present Punjab Land Revenue Act, XVII of 
1887 (see rulings cited on pages 246 and 
247 of Madan Gopal's Punjab Land Revenue 
Act, 2nd edition), but it is now useless to 
consider cases decided with reference to the 
former Land Revenue Act as the law has 
since been altered. As the law. now stands, 
I think there can be no doubt that the suit 
is cognizable only by the Revenue Courts. l 

The learned Divisional Judge himself 
thought the suit was cognizable only by a 
Revenue Court so I think he erred in deoid- 
ing the appeals on the merits: when a Court 
is of opinion that it has no jurisdiction, it 
should at once decline to exercise jurisdic- 
tion. I cannot, therefore, see my way to 
ordering the decree passed by the learned 
Divisional Judge to be registered as the 
decree of an Appellate Revenue Court. 

The suit was decided by a Munsif who 
has no powers on the Revenue side. 
defendants had in both Courts objected to 
the Civil Courts exercising jurisdiction and I 
think they were perfectly right. Such matters 
are often threshed out much more thoroughly 
ina Court which, by reason of practical 
experience in revenue matters, is better 
qualified to deal with them. Where the 
case has been decided by an Offcer who has 
both Civil and Revenue powers, the case is 
different and this Court may well exercise 
the powers conferred on it by section 100 of - 
I think the defendauts 
in the present case have a right to ask 
that their suit should be heard and decided 
in a Court presided over by an Oficer 
exercising Revenue powers. I set aside all 
the proceedings in the suit and direct the 
Divisional Judge to direct the Munsif to 
return the plaint for re-presentation in a 
Revenue Qourt. 

Costs in the Civil Courts to follow the 
result in the Revenue Courts or, if plain- 
tiffs do not present their plaint in the 
Revenne Court within six months of re- 
turn of the plaint, to be paid by the 
plaintiffs. 


The . 
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GANGADHAR DAS t, BHIKARI CHARAN DAs, 


OALCUTTA HIGH COURT, 
SECOND Civil Arrear No. 924 or 1909, 
December 14, 1911. 

Present; —Mr. Justice Coxe and Mr. Justice 
N. Chatterjea. 
GANGADHAR DAS AND OTHERS— 
PLAINTIFFS— ÁPPELLANTS 

Versus . 
BHIKARI CHARAN DAS AND OTHERS — 
-~ DEFEN DANTS— RESPONDENTS. 

Revenue sale—Omission to post proclamation $n lime 
—lrregularity or <illegality—-Sale merely irregular — 
Not to be set aside without proof of injury—Inadequacy 
of price —No presumption as matter of law that inade- 
quacy of price is due to irregularity—Revenue Sale Law 
(Act XI of 1859), s. 6 —Bengal Act (VII of 1868),s. 8 

The omission to post the proclamation of a revenue 
sale in the Collectorate one month before the date of 
sale, does not amount to more than) an irregularity, 
and does not make the whole sale entirely null and 
void, 

Tasadduk Rasul Khan v. Ahmad Husain, 21 0.66; 
“201. A. 176 (P. 0.) and Gobind Lal Roy v. Ramjanam 
Misser, 21 C. 70 (P.C.); 20 I. A. 165, followed. 

Lala Mobarak Lal v. Secretar, y of State, 11 ©. 200, not 
followed. 

Nu Chowdhwrani v. Secretary of State, 7 C.W. 

N. 377, Sheikh Muhammad Aga v. Jadunandan dha, 
10 C. W. N. 137; 2 0. L. J. 325 and Sheo Ruttan Singh 
v. Net Lall Sahu, 30 C, 1, distinguished. 

Therefore, a person whose property has been sold 
cannot ask to have the sale seb aside simply and 
solely on the ground that the sale was illegal by 
reason of the fact that the notice had not been served 
in time without proof of injury. 

The Court is not bound,as a matter of law, to con- 
clude that inadequacy'of prico was due to the irre- 
gularity. 

Appeal fromthe decree of the Sub-Judge 
of Cuttack, dated February 3rd, 1909, affirming 
that ofthe Mansif of Cuttack, dated August 
5th, 1907. 

Babus Provash Ohandra Mitra and Suste 
Madhab Mallik, for the Appellants. 

Babu Troylokya Nath Ghose, for the Re- 


spondents, 
JUDGMENT. 

Coxs, J.—This was a suit to set aside a 
revenue sale. The sale took place on the 9th 
April 1906, and the date on which the pro- 
clamation is said to have been affixedin the 
Collectorate was recorded as the 6th April. 
The Munsif considered that this was a cleri- 
cal mistake ; but the lower Appellate Court 
took a difforent view, and found thab the 
defendant had failed to prove that the notice 
was affiked in the Collectorate one month 
before the date of the sale. He held that 
this was au irregularity, and he also held 
that the price realised at the sale was in- 
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adequate. But he was unable to find that 
there was any evidence to connect the in- 
adequacy of the price with the irregularity 
and accordingly dismissed the suit. 

The plaintiff appeals to this Court, 

The first point taken on behalf of the 
plaintiff is, that the omission to post the 
proclamation of salein the Collectorate one 


‘month before the date of sale (a point on 


which we are concluded by the decision of 


‘the lower Appellate Court) amounts to more 


than an irregularity, and makes the whole 
sale entirely null and void whether the 
plaintiff was injured or not. This is an 
argument that has very frequently been used 
in dealing with these revenue sales, and finde 
expression inthe Fall Bench decision in the 
case of Lala Mobarak Lal vw. Secretary of 
State (1). In that case the learned 
Judges held, that failure to comply with the 
provisions of section 6 of Act XI of 1859 
amounted tomore than an irregularity aud 
toan entire illegality, and that, consequently, 
the provisions of the Act imposing restric. 
tions upon the rights of persons whose pro- 
perty was sold to relief in the Civil Courts, 
had no application; inasmuch as in such a 
case there wasreally no sale at all. The 
learned Chief Justice thought that in that 
case the sale in question could not properly 
be said to bea sale for arrears of revenue 
within the meaning of the Act; and Mitter, J., 
held that it was null and void as not being 
a sale under the provisions of Act XI of 1859, 
They held, therefore, that the sale in such a 
case was not a sale at allunder the Act, and 
that the provisions of the Act which imposed 
restrictions ou the right of the defanlter to 
have tha sale set aside, had no application, 

It appears to me that the whole reasoning 
on which this decision was based is entirely 
swept away by decisions in T'sadduk Rasul 
Khan v, Ahamad Husain (2) and Gobind Lal 
Roy v. Ramjanam Misser (3). In the first 
case ib was held, that an irregularity under 
section 290, Civil Procedure Code, which 
greatly resembles the irregularity complained 
of in this case, did not make the sale a nallity 
and in the second case their Lordships used 
these significant and emphatic words: "Ia 
the opinion of their Lordships a sale is a sale 


made under the Act XI of 1859 within the 
(1) 11 O. 209. 
(2) 21 C. 66: 201, A. 176 (P.0).  * h 
(3) 210, 70; 201. A. 105. 
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meaning of that Act, when it is a sale for 
arrears of Government revenue held by the 
Collector or other Officer authoriz2d to hold 
a sale under the Act, although it may be 
contrary to the provisions of the Act either 
by reason of some irregularity in publishing 
or conducting the sale or in consequence of 
some express provision for exemption having 
been directly contravened.” It is clear, 
therefore, that in the opinion of the Privy 
Council a ‘sale that was marred by an ir- 
regularity of this nature was none the less 
asale under the Act, and that view appears 
to me to təkə away the whole foundation 
of the reasoning ou which the decision 
in Lala Moborak Lal v. The Secretary of State 
(1) was based. Itis true that the decision 
in Lila Mobarak Lal v. The Secretary of “tate 
^(1) has been followed in subsequent cases 
namely in Jahnnow Ohowdhurant v. The 
Secretary of State (4); Sheikh Mohomed Aga v. 
Jadunandan Jha (5) and Sheo Rutlan Singh v. 
Net Doll Sahu (6). Butin those cases the 
learned Judges were actiog only with the 
question whether section 8 of Bengal Act VII 
of 1868 applied to & case in which notice, under 
section 6 of Act XLof 1859, had been served, 
but had not been served 30 days before the 
date of the sale; and they held, that although 
the certificate of title given to the purchaser 


was conclusive evidence that notice had been | 


served, ib was not necessarily conclusive evi- 
dence that the notice had been served in 
time. 

[am myself inclined to think that the 
question whether the notice is served in time 
is part of the larger question whether it has 
been duly served, and that notice cannot be 
said to have been duly served if it has not 
been served in time. It is not, however, 
necessary in the present case to come to auy 
decision on this point: for, even if the re. 
spondent is not entitled to the benefit of 
section 8, still the appellant will not be 
entitled to succeed unless he can show that 
-he has been injured. The learned Judges 
who decided the cases to which I have refer- 
red, certainly cited the Full Bench decision 
as being stillin effect, that the.only point 
they were dealing with was whether gestion 8 
applied and their decisions cannot, in my 
opinion, be taken as authority for holding 

(4) 7 O. W, N. 377. 


e5) 10 C. W. N. 137; 2 0. L. J. 325, 
(6) 80 C. 1, 
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that, in their opinicn, that decision justifed a 
person whose property had been sold, in ask- 
ing to have the sale set aside simply and’ 
solely on the ground that the sale was illegal 
by reason of the fast that the notice had not 
been served in time, without proof of injury. 
Secondly, it has been urged that the learned 
Subordinate Judge ought to have concluded, 
asa matter of law, that the inadequacy of 
the auction price was the consequence of the 
irregularity to which we have referred. I 
cannot see, however, that any question of 
law really arises in this connection. The 
learned Munsif deals with this matter at 
great length, and explains more fully why 
the irregularity could not have caused the 
deficiency in the selling price. Tne learned 
Sub.Judge's judgment is one of affirmanca. 
It is not for us to say whether the evidence : 
is or is not sufficient to justify tke conclusion 
arrived at by the Subordinate Judge but I 
certainly cannot possibly say that he was 
bound, asa matter of law, to conclude that 
the inadequacy of price was due to the alleged 
irregularity: I hold, therefore, that it is not 
sufficient for the appellant to show that the 
notice was published less than thirty days 
before the sale, and-that he is not entitled to 
have the sale set aside on that ground alone. 
As regards the question whether he has 
suffered by this irregularity we are, in my 
opinion, concluded by the findings of fact. 

The appeal will accordingly be dismissed 
with costs. 

N. CuarTERJEA, J.—T agree. 

Appeal dismissed. 





(s. c. 9 A. L. J. 12.) 
ALLAHABAD HIGH COURT. 
} xecotion FinsT ÀÁPPEAL No 155 cr 1911. 
November 18, 1211. 

Present: —Mr. Justice Chamier. 
SARVOI BEGAM— DEGREE HOLDER— 
ÁPFELLANT 
versus 


HAIDER SHAH AND OTHERS —JUDGMENT- - 


DEB tCRS— RESFONDENTS, 

Civil Procedure Code (Act V of 1908), O. X XI, r. 59 — 
Auction sale— Application to set aside sale—Application 
verbal or written—Person interested may apply. 

An application undor Order XXT, rule 89, to set 
aside an auction sale need not be in writing, but the 
application, whether made orally or in writing, must 
bein time, 
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RAWAN SINGH t, JAFAR KEAN 


A deposit of money alone is not sufficient, 

Tender by a person who is neither a general or spe- 
cial attorney, nor & Vakil or Mukhtar, for the owner of 
ki property sold, is not sufficient tender within the 
rule, 


Execution First Appeal from a decree of 
the Subordinate Judge of Meerut. 
Mr. Peary Lal Banerji, for the Appellant, 


.JUDGMNENT.—In thia case, in execution 
of a decree held by the appellant against the 
respondents, certain property of the respond- 
ent, Musammat Ikram-un-nissa, was sold bv 
auction to the appellant. Within thirty 
days of the sale the respondert, Sultan 
Muhammad, appeared before the Subordinate 
Jadge with a tender of the required amount 
in the usual form, duly filled up and bearing 
on it an office report, and he orally requested 
the Snubordinate Jadge to set aside the sale. 
The Subordinate Judge signed the tender, 
returned it to him,and told him to go and 
pay the money into the treasury; and the 
money was paidin by Sultan Muhammad on 
the same day. The tender was made on be- 
half of [kram-un-nissa. On a later date, the 
case was called on before the Subordinate 
Judge and he confirmed the sale forgetting 
that an oral application to have the sale set 
aside had been made to him by Saltan 
Muhammad Khan. Tha three respondents 
then applied to him for a review of his order, 
and thereupon he set it aside, and also set 
aside the sale. The auction-purchaser has 
appealed. When this case came before: me 
in July last, I returned the record to the 
Court below in order that the Sabordinate 
Judge might find definitely whether an oral 
application was made to him and whether 
the application was brought to his notice 
when he confrmed the sale. He has found, 
aa already stated, that there was such -appli- 
cation, but that it was not brought to his 
notice when he confirmed the sale. [| am 
prepared to assume that sufficient ground 
has been established for a review of the Sub- 
ordinate Judge’s order confirming the sale, 
for it is clear that all the facts were not be- 
fore him. But this is not an appeal against 
the order granting the application for review, 
but is an appeal against the fiaal order passed 
by the Subordinate Judge, setting aside the 
_gale,. The question is, whether the sale 
` shonid be set aside. Sultan Muhammad 
Khan has bimself stated that he was not, on 
the date on which the money was tendered, 
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either the general or spacial attorney of his 
wife, lkram-un-uissa, Nor is hea Vakil or 
a Mukhtiar, therefore, ho was not entitled to 
make an application to the Court on behalf 
of his wife under Order III, rule l, of the Civil 
Procedure Code. It has been held that such 
an applioatioa need not be in writing; but the 
application, whether oral or in writing, 
must be in time Deposit of the money 
alone is not sufficient. Tne deposit in the 
present case was not made bya person who 
owned the property sold or had any interest 
in it. I feel bound to hold that the provi- 
gions of Order X XI, rule 89, have not been 
complied with. Musammat Ikram uu-nissa 
was, under the circumstances, the only per- 
son who coald have applied to set aside the 
sale. She did not apply within time, nor 
did any person duly authorised by her, make 
any application on her behalf. I, therefore, 
allow this appeal, and set aside the order of 
the Court below, setting aside the sale. The 
respondents must pay the applicant's ovats 


in both Courts. < 
Appeal allowed. 


PUNJAB CHIEF COURT. 
Szcoup Civi, ApePgAL No, 19 or 1909, 
January 5, 1912. 
Preieat: — Mr. Justice Robertson and 
Mr. Justice Shah Din, 

SAWAN SINGH —Dersypant—APPELLANT 

167818 
JAPAR KHAN AND OTHERS—PLAINTIFES — 
RESPONDENTS. 

Custom —Village tabadi —dlienation—Malik qabza — 
Powers over houses and site occupied —.Yaturé of Malik 
qabza's tenure. 

A mtlik qabza is, as regards the lands held by him, 
us1ally in the same position as a full proprietor in a 
village, with the exception that he sometimes has to 
pay malikana to such proprietors in the village and 
has no share in the shamilat land of the village. 

A malik qabza is not a non-proprietur in respect of 
the houses and sites in the village abudi held by 
him He has the same powers of alienation and 
disposition over these houses and sites as the original 
proprietors have over their buildings and sitas in the 
abudi. 

Kirpal Singh v. Kesree, 67 P. R. 1869, relied upon. 

The entire village abadi can very seldom ba looked 
upon as wnditided shamilat of the original proprie- 


tors. 


Second appeal from the order of th, 
Divisional Judge, Jhelum Division, datey 
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the 4th April 1908, affirming that of the Sub- 
ordinate Judge, Jhelum, dated 20th Novem- 
ber 1907, decreeing the plaintiffs’ claim. 

Mr, Nanak Ohand and Rai Bahadur Lala 
Sukh Dial, for the Appellant. 

Dr. Muhammad Iqbal, for the Respondents, 

JUDGMENT,—In this case one Khuda 
Bakhsh, a malik gabza in the village of Pin- 
nanwal, has sold his house to one Sawan 
Singh. The sole question waloh we have to 
decide is whether Khuda Bakhsh was a 
proprietor of such a nature that he could 
alienate his house to a third party. The 
suit is brought by the full proprietor of the 
village claiming the right to an entry upon 
Khuda Bakhsh’s house upon his surrender of 
it by sale. 

We must note, to begin with, that both the 
lower Courts seem to have been under some 
misapprehension as to the nature of the status 
ot the malik qabza. As regards the land held 
by a malik qabza, he is usually in the same 
position as full proprietor in a village with 
the exception that he sometimes has to pay 
malikana to such proprietors and that he has 
no share in tho shamilet land in the village, 
At page 63 of the Jhelum Settlement Re- 
port by Mr. Talbot, a description of the ten- 
ure of malik qabza will be found. The 
assumption, therefore, tnat because non-pro- 
prietors may be presumed to have no rights 
to alienate more than the materials of their 
houses, therefore, it must be presumed that 
malik qabza has no such power, is not sus- 
tainable. 
malik qabza being clearly inferior to. that of 
a full proprietor and equally clearly superior 
to that of a tenant or a non-proprietor, has 


hein this instance the power to alienate 


his house in the abadi? The plaintiffs rely 
largely upon an entry in the ‘ Wajib-ul-arz of 
1880. That entry provides that non-proprietors 
shall have no power to dispose of the sites upon 
which their houses stand but only of the malba 
under certain conditions. The gabza malzks not 
being non-proprietors do not; if our opinion, 
come within the purview of this clause in 
ihe Wajtb-ul-arz. Some reliance was also 
placed upon an entry m the khasra abadi of 
1860,' but it is clear from a robkar attached 
to that document, the preparation of which 
has been declared to have been unauthorized, 
that no weight oan be attached to it. 

For the defendants a statement made by 
the father of Fazal Dad, plaintiff, by name 
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to be held in common as shamilat deh. 


The question is, the status of a 
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Mahla Khan, is brought to our notice, In 
this statement Mahla Khan himself clearly 
differentiates between the rights, or rather 
absence of rights, of a gabza malzk to sell his 
house and site, and those, of a tenant or none 
proprietor. Moreover, in the signatures at 
the end of the Wajib-ul-arz itself the qzbza 
maliks are shown amongst the mahks or 
proprietors, and not amongst the tenants 
of non-proprietors. .'lhere is an absence 
of aetual judicial authority on the point. 
In Kirpal Singh v. Kesree (1) it seems 
to have been assumed as a matter of 
course that the rights of a qabza malik over 
his house in the abad? would be the same 
as his rights over the cultivated land in 
This was not an actual 
point for decision in that case. Neither side 
could quote to us any decision of this Court, 
in which the actual point now before us was 
brought under discussion. It appears to us, 
however, natural to presume that a malik 
qabza having full proprietary rights over the 
cultivated lands in his possession as malik 
will have the same rights, in the absence of 
any proof to the contrary, over his house in 
the abadi, Itis in fact now very seldom 
that we find the entire village site “abad?” 
The 
various proprietors very frequently own their 
own houses even where parts of the abadi 
are. still held in common, and in this case it 
has not been suggested that the whole of 
the village abad? is still nndivided shamilat 
deh of the original proprietors. This being 
80, we see no reason to differéntiate between 
the powers of the original proprietors over 
their buildings and sites in the abad? and 
the powers of ihe gabza maliks, over such 
houses and sites as they possess. The ma- 
terials for coming to a decision are not very 
plentiful. Such as they are they lead us to 
the conclusion which we have expressed 
above, x 

We accordingly accept the appeal and dis- | 
miss the claim with costs throughout. 
Appeal accepted, 
(1) 67 P. R. 1869. i 
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KOILASH CHANDRA V, GAJENDRA NATH, 


(8. c. 16 C, L.J. 1.) 
CALCUTTA HIGH COURT. 
Letters PATENT APPEAL No. 46 or 1910. 

` August 29, 1911. 

Preseni :—Sir Lawrence Jenkins, Kr., 
Ohief Justice, and Mr. Justice D. Chatterjee. 
KOILASH CHANDRA SANTRA AND 
OTHERS— DEFENDANTS— ÁPPELLIANTS 

tersus i 
GAJENDRA NATH MISRA AND OTHERS — 


PrLAIiNTIFFS— RESPONDENTS. 
Evidence of title— Decree in possessory suit. 
A decree based upon a possessory title is prima 
facie evidence of title,to the land as against a sbrang- 
er.- 


Appeal from the decree of the Hon'ble Mr. 
Justice Doss, dated the 31st March 1910, in 
Second Appeal No. 1502 of 1908, which was 
as follows: — 

Doss, J.-—This app:al arises out of an ac- 
tion by the plaintiffs as reversionary heirs of 
one Muchiram Misser to recover possession of 
a plot of land. "The defendant No. 1 pleaded 
that he was in possession of the land under a 
settlement from the landlord ; the defendants 
Nos. 2, 8 and 4 are the sons of the defendant 
No.1 and they pleaded that they had no right 

to it. 
' Both the NT below have found that the 
land belonged to Muchiram, that the plaintiffs 
are the sons of Muchiram's daughter Bhaba 
Mohini, and that the defendants have failed 
to prove that they obtained any settlement 
from the landlord. Both the Courts below 
‘have overruled-the plea of limitation. 

The defendant No. 1 died after the decree 
of the Court below. The defendants Nos. 2, 
` 3 and 4, in their capacity of legal represen- 
tatives of the defendant No. 1, have preferred 
this appeal. The first contention raised on 
behalf of the appellants is that the finding of 
the lower Appellate Court as to title is based 
merely on @ possessory decree, dated the 9th 
July, 1268 obtained by Kadambini, the second 
wife of Muchiram, against the defendant No. 
land other persons : that this decree is not 


sufficient to support ihe finding that Mushi- > 


ram is entitled.to the land. 

-The Munsif based his finding upon .the 
question of title on the evidence of the plaint- 
iffs’ witnesses and also upon this decree. 
The lower Appellate Court confirmed the find- 
ing of the first Court. 

In my opinion this decree is a piece of 
evidence showing that Muchiram had title to 
the land. Although the decree is based 
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upon a possessory title it is prima facie 
evidence of title to the land as against ü 
stranger. 

The vext centention raised by the learned 
Vakil for the appellant is that the plaintiffs 
failed to show thatonthe Ist April 1873, 
when Act IX of 1871 came into operation, 
Kadambini had a subsisting title to the land - 
and that if she had no subsisting title on that 
date the plaintiffs’ suit must be held to be 
barred by limitation, though after Aot XV of 
1877 had come into operation, adverse pos- 
session by the defendants as againat 


Kadambini might have been of no avail 
against these plaintiffs. I think the 
decree of the year 1363 furnishes a 


conclusive answer to this contention, even 
supposing that after the decree was passed, 
the defendant No. 1 continued in possession 
adversely to Kadambini. I may point out 
in passing that the first Court found that the 
defendant No.1 was in possession under 
some arrangement with Kadambini after the 
decree; such adverse possession could only 
have commenced to run as against Kadam- 
bini from the date of the decree and that was 
within 12 years prior to the lst of April 1873, 
Iam of opinion that the second contention 
must also fail, 

\ Babus Ram Ohandra Majumdar and Chand- 
ra Sekhar Banerjee, for the Appellants. 

Babu Joy Gopal Ghosha, for the Respond- 
ents. 

JUDGMENT, 

Jenkins, C, J.—The ease has been placed 
before us very clearly by Mr. Majamdar, but 
I am unable to see that we are entitled to 
interfere in second appeal. l1tcannot be said, 
and is not said, that the decree is no evidence 
of title. It proved possession, and possession 
is evidence of title. The value to be attributed 
to itis a matter to be determined by the 
lower Appellate Court which is the final 
Court of fact. I think the matter has > 
been correctly formulated by Mr. Justice 
Doss, and that we must dismiss the appeal 
with costs. 

CHATTERJEE, J,—I agree. 

Appeal dismissed. 


ACS 
EHAIR AHMAD V, MIR AHMAD ULLAH. 


PUNJAB CHIEF COURT. 
SECOND Civit APPRAL No. 355 or 1910. 
January 9, 1912. 

Present: —Mr. Justice Chevis. 
KHAIR AHMAD AND ANOTHER— 
DE&FENDaN1S —APPELLANTS 
VErTSUS 


MIR AHMAD ULLAH. AND ANOTHER 


PraINTIFFa— RESPONDENTS. 

Punjab Courts Act (XVIII of 1884),s. 40 (a) 
Further appeal —Suit for declaration and injunction in 
respect of house—Value of house exceeding Rs. 1,000— 
Valuation of swit—Juwurisdiction—Value-—Court.fee— 
Court Fees Act (VII of 1870), s. 7 (IV) (c) ani (d)— 
Suits Valuation Act (VII of 1887), s, 8—Ohtef Court 
Rules under s. 9, rule 4. 

In asuib for declaration where consequential relief 
in the nature of an injunction is prayed for, the 
value for purposes of Court-fee and jurisdiction is 
the amount at which the plaintiff values the relief 
between hs. 102 and Rs. 500, 

Nanak v. Gurditia 63 P. R. 1902, followed. 

Sardar Singj v. Ganpat Singjt, 17 B. 56; relied 
upon, 

POhingachamrital Sankarannair v, Chingachamvital 
Gopalamenon, 30 M. 18; 1 M. L. T. 412, distinguished, 

À further appeal lies from an appellate decree de- 
claring a house to be wagf if the market value 
of the house exceeds Hs. 1,000. 


Second appeal from the order ofthe Divi- 
sional Judge, Amritsar Division dated the 
7th February 1910, modifying that of the 
District Judge, Amritsar, dated the 24th July 
1909, dismissing plaintiff's suit. 

Mr. Beechey, for-the Appellants. 
Mr, Fazal $- Husain, for the Respondents. 


ORDER.—The plaintiffs have brought this 
suit, asking 


(1) for a declaration that the house in 


question is wagf and attached to the shrine, 


and 

(2) for an injunction restraining the de. 
fendants from interfering with the plaintiffs’ 
rights as mutwaltis, 

The first Court dismissed the suit, but on 
appeal the learned’ Divisional Judge has 
given the plaintiffy a decree declaring the 
house to be wagf. 

The defendant has lodged this appeal and 
for the plaintiffs & preliminary objection is 
taken that no further appeal lias. For the 
defendants it is contended that a further 
appeal lies under section 40 (1) (a) (4) of 
the Panjab Courts Act. This is correct, only 
if it can be said either thai the value of the 
suit is one tbousand rupees or upwards, or 
tha the decree passed on appeal by the 
Divisional Judge involves directly some olaim 
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to or question respecting property of like 
value. 

First, as tothe value ofthe suit. The 
suit, being fora declaration and alsofor an 
Injunction, seems to me to fall under section 7, 
clause 4, snub-clauses (e) and (d) of the 
Court Fees Act, and the fea payable is ac-. 
cording to the amount at which plaintiff 
values the relief sought. See Sardar Singi 
v. Ganpat Singjt (1). But Mr. Beechey for 
the appellant quotes Nanak v. Gurditta . 
(2), and urges that the plaintiffs can- 
not put forward an arbitrary valuation. This 
ruling, while upholding the view that the 
Court-fee and the jurisdictional value are the 
same in such suits, lays down that, with 
refererce to section 8 of the Suits Valuation 
Act, the plaintiff must fix a value falling 
within the limits laid down by the Ohief 
Court in rule 4 of the rules made by the 
Chief Court under sestion 9 of the same Act. 
I do rot see how this helps Mr. Beechey, as . 
the limits laid “down in rvle 4 are Rs. 100 
to Hs. 500 and the plaintiffs in the present 
case have kept within those limits by 
valuing their relief at Rs. 180. Mr. Beechey 
also refers me to Chingachamvitit Sankaran- 
nair v. Ohingachamvital Gopalamenon (3), but 
that was a declaratory suit in which no con- 
sequential relief or injunction was prayed, 
and so it did not fall under section 7 para, 4 
clause (c) of the Court Fees Act I hold that 
thevalne of the present suit both for pur- 
poses of Court-fee and for jurisdiction is 
Rs §'80 that being the value at which plaint- 
iff have themselves valued the reliefs 
sought. 

The next question is, whether the Divi- 
sional Judge’s decree involves directly some 
claim to or question respecting pro- 
1,000. The 
Divisional Judge has given a decree declar- 
ing the house to be wagf Now, in the com- 
mon class of cases in which a reversioner 
sues for a declaration that an alienation of 
land shall not affect his reversionary rights 
ihe value of the land is taken at 30 times the 
revenue, and this is held to be the value of 
the suit. See Hari Singh v. Nika Singh (4) and 


Jalla v. Gehna (5), In Bakhu v. Jhanda (6) 
(1) 17 B. 56. 
(2) 63 P. R. 1902. 
(3) 80 M. 18; 1 M. L. T. 412. 
(4) 42 P. R. 1907. 
(8) 60 P. R. 1907; 76 P. W. R. 1907. 
(6) 145 P. R. 1892. 
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a ruling which was affirmed by the 


Full Bench in Jalla v. Gehna (5), it 
was held that it could not be said in 
such a case, that the decree involved 


directly some claim to, or question respecting 
property of the value of Rs. 1,000, or up- 
wards, because the only property respecting 
which any claim or question was directly in- 
volved was the land, the value of which, 
whatever the market-value might be, being 
reckoned at 20 time jama, was under 
Rs. 1,000. In the present case the 
defendant claims the house as his private 
property but the Divisional Judge's decree 
denies that claim by declaring the house to 
be wagf. I am of opinion, therefore, that this 
decree involves directly a claim to or question 
respecting the house. Now, when a honse is 
concerned, the only value which can be put 
to it seems to be the market-value. "There 
can be no question here of any artificial value 
such as thirty times the jama. I hold, there- 
fore, that the decree involves directly a claim 
to or question respecting the house and that 
the market-value must be regarded as the 
value of the house, Therefore, if the market. 
value of the house be Rs. [,CO0 or up 
wards a further appeal will lie. 

No inquiry as to market value has yet been 
made. Mr. Beechey asserts this valae to ba 
Rs. 1,500. Mr. Fazal-i-Husain is not pre- 
pared to make a statement on this point. 
I direct the Divisional Judge to make inquiry 
througn tke first Court as to the market-value 
of the house, (site nob incladed). Return 
to be made within three months. 

Note.—At time of announcing this order, 
Mr. Fazal Hasain admits that the house in- 
cluding site 18 worth over Rs. 1,000, says he 
will make a statement as to value of house 
excluding site in four days. -I will waib till 
Oth instant before sending the cass back. 

ORDER.—Counsel on both sides present, 
Mr. Fazal Husain says he is instructed to aay 
that the house is not worth Rs. 1,000 even 
including the site. : 

The orderof 4th January 1919 will row 
go down to the Divisional Judge for com- 
plianee. The Divisional Judge should note 
that I am inquiring only as to the market- 
value of the house, not including the site, 
The decree does not mention the site, so the 
site is not directly affected, 
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PUNJAB CHIEF COURT. 
SECOND Civit, APPEAL, No, 433 cr 1909. 
January 6, 1912. 

Present —Mr. Justice Johnstone and 
Mr. Justice Rattigan. 
RAJAÀ-—PLAINTIFF—À PPELLANT., 


tersus 
Musammat JANNAT BIBI AND OTHERj— 


D£FZNDANTS— RESPONDENTS. 

Custom— Alienation — Gift— Daughter--Khanadamad 
—Right to property gifted to daughter—Gujars of 
Gujrat District—Completion of gift—No jormal delivery 
of possession or mutation of names—Construction of 
deed — Will or gift. 

A., a Gujar of mauza Bawli Kalan taheil Kharian 
in the Gujrat District, executed and registered a deed 
in favour of his only child a minor daughter. B. By 
this deed, A. declared B. his sole heiress in respect of 
his house and landed property and he also pointed out 
in the deed that B.’s husband C. was his khanadamad 
and that B. and C. were living with him. 

A.'s collaterals forthwith instituteda suit against 
A. and B. for whom A, acted as guardian ad litem, for 
a declaration that the gift would not affect their 
reversionary rights. The parties inthis suit arrived 
at a compromise by which the gift in respect of all 
the houses and ird of the land was to remain valid 
in favour of B., while in respect of the remaining 2rds 
of the land the gift stood cancelled. 

Soon after B. died without issue. No formal deli- 
very of possession was made to B., nor did any muta. 
tion of names take place in her favour. But C. culti. 
vated all theland of A. and lived in the same 
house. Subsequently, A. and C. fell out and then C. 
sued A. for possession of the houses and one-third of 
the land gifted to B. 

Held, (1) that there was an immediate and irrevoc- 
able gift to B. and that the transaction in favour of 
B. was not a testamentary disposition, 

(2) That the gift was complete as the donor had 
done everything that could reasonably be expected 
in the circumstances to give effect to the gift. In 
such circumstances formal delivery of possession 
was not essential to the completion of the gift. 

Gul Ahmed v. Sahibzada 45 P. R. 1881; Ghulam 
Muhammad v. Muhammad Amin, 86 P. R. 1882; 
Faujdar v. Bhamma, 91 P. R. 1883; Ahmad Khan v. 
Ghulam Bibi, 36 P. R, 1891; Sohna v. Mosam, 28 P. R. 
1895; Samman v. Allah Bakhsh, 106 P. R, 1901 » TQ. 
ferred to. 

(3) That the gift to B enured after her death for 
the benefit of O. during his life-time. 

A gift of this kind among the Gujars was intended 
as much for the benefit of the son-in-law as for the 
benefit of the daughter. 

Mahla v. Shah Muhammad, 184 P. R. 
followed. 

Sita Ram v. Raja Ram, 12 P. R. 1892 (F.B.) Ghulam 
Bhikh v. Massania, 22 P. R. 1893; Bhatw v. Lehru, 64 
P. R. 1897, distinguished. 

Second appeal from the order of the 
Divisional Judge, Jhelum Division, dated the 
13th March 1909, reversing thaf of the 


Mansif, ist class, Gujrat, dated the 2ééh 


1894; 


. November 1908, decreeing plaintiff's claim. 
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The Hon’ble Mr. Muhammad Shafi, for the 
Appellant. 

The Hon’ble Mr. Shadi Lal, for the Re- 
spondent, 

JUDGMENT.—The parties are Gujars of 
Mauza Bawi Kalan, taksit Kharian in the 
Gujrat District, and on the 15th February 
1907 Khuda Bakhsh executed and registered 
8 deed, described as kibanama, in favour of 
his daughter, Musammat Fateh Bibi, a young 
girl, aged about 12, who was married to 
the present plaintiff Raja. In this deed Khuda 
Bakhsh declared that as he had no son and 
had no hopes of ever having a son, he had 
made his daughter his sole heiress in respect 
of his house and landed property and in 
explanation of his action, he pointed out iu 
the same deed that his daughter and her 
husband were living with him and that her 
dol had never left his house. 

This so called hibanama is, in terms, really 
a Will but it was apparently regarded at the 
time by all concerned as a gift in presenti of 
the whole of its author's immoveable property 
and as a result, the latter’s collaterals 
forthwith instituted a suit against Khuda 
Bakhsh and his said daughter (for whom 
her father acted as guardian ad litem) and 
prayed for a declaration that the gift 
would not affect their reversionary rights. 
Khuda Bakhsh contested that claim and in 
his written statement pleaded that his 
daughter was married to Raja and that 
the latter was his Ahanadamad, and that the 

- gift in her-favour was, therefore, valid by 
custom, After issues were drawn, the 
parties arrived alt a compromise, the terms of 
which were as follows:— 

“The gift in respect of all the houses 
in suit in favour of Musammat Fateh Bibi 


shall stand, while the gift in her favour in . 


respect of the land shall stand to the extent 

of ird only and she shall be owner thereof, 

The gift in respect of the remaining $2rds' 
of the land shall stand cancelled and Khuda 

Bakhsh, donor, shall remain in possession 

of the said rds during his life-time. After 

his death the said rds shall descend to his 

son, if any, and in default, to his reversionary 

heirs." : i 


Khuda Bakhsh was examined by the Conrt 
with reg&rd to the terms of the said compromise 
and repeated the provisions of the written 
agreement, The suit was accordingly decided 
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in accordance with the said terms, A 
few months later Musammat Fateh Bibi 
died without issue and, as occasionally 
happens in such cases, the father-in-law and 
son-in-law fell out, the result being that 
the latter instituted the present suit against 
the former and claimed possession of tho 
houses and grd of the land which had (as he 
alleged) been gifted to his wife. Plaintiff'g 
contention is that the gift in favour of his wife 
was complete and thas as he himself was the 
khanadamad of the donor, he was entitled 
to succeed on a life tenure to the property 
which had been given to her. Khuda Bakhsh, 
in reply tothe present claim, pleaded (in 
direct opposition to his pleas in the previous 
suit) that plaintiff was not his khanalamad; 
that there had been no gift in favour of 
Musammat Fateh Bibi but merely a. Will 
in her favour, to take effect after his death, 
and that his daughter had not obtained pos- 
Session of the property now in suit. 

Shortly after institution of the suit, 
Khuda Bakhsh died and his two widows 
were brought upon the record as his legal 
representatives. The Munsif, Ist class, 
framed four issues and upon them decided, 
(1) that Khuda Bakhsh had taken plaintiff 
into his house as khanadamad; (2) that 
as Khuda Bakhsh was now dead, it was 
immaterial whether the alienation mada by 
him was a gift or a devise, as in either event 
plaintiff would be entitled to suecsed; (3) 
that the razinama in the previous anit 
modified the terms of the Atbinama of tho 
2nd July 1907 and gave Musammit Fateh 
Bibi possession of the houses and rd of 
the land and that as the donee and her 
husband continued to live with the . donor, 
it was not necessary for the completion of 
the gift that formal possession -should ba 
delivered to the donee; and (4) that plaintiff 
was clearly entitled [upon the authority 
of Mahla: v. Shak Muhammad (1)] to 
possession of the property in suit. The 
guib was accordingly decreed with 
costs. Defendants appealed to the Divisional 
Judge, who ina somewhat- brief judgment 
reversed the decree of the Munsif ard 
dismissed plaintiff's suit. The learned Judge 
held that the hibanama of the 2nd July 
1907 was nota gift iu prosensi but a Will and 
that the razinama provided that after 


Khuda Bakbsh’s death, $rds of the land 
(1) 134 P. R. 1894, 


|; 
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was to go to the reversioners and ird to the 
daughter. He accordingly was of opinion 


' that “both arrangements were in the light 


of a Will” and that it was open to Khuda 
Bakhsh to “change” these arrangements af 
pleasure, especially as the arrangements 
were intended solely for the benefit of his 
daughter who had died. 
had revoked the arrangements and as he 
had never divested himself of hia vested 
interests in the property, the learned Judge 
held that plaintiff had no title or right to the 
property after his wife's death. 

Plaintiff has preferred a further appeal to 
this Court and we have heard the case for 
appellants and for the respondents very ably 
set forth by their respective Counsel. 

. Briefly summarised, the arguments for the 
plaintiff and the respondents are as 
follows: 

For plaintiff it is urged that whatever 
may have been the effect of the Aibanama 
of the 2nd July 1907, the razinama filed in 
the previous svit and the solemn statement 
made in Court by Khuda Bakhsh in that 
case proved that a present gift of the houses 
and of ird of the land had been made in 
favour of Musammat Fateh Bibi; that in view 
of the fact that the-donee was a minor 
girl living with her father (who as head of 
the family would naturally actin all matters 
as her guardian and did in fach so act for 
her during the previous litigation), the mere 
fact that formal possession was not delivered 
to the girl isa matter of no consequenc?, 
especially as her husband was (according to 
Khuda Kakhsh’s own admissions in that suit) 
cultivating the land for his father-in-law; that 
mutation was not effected owing to the 


. death of the donee within a few months 


~ 


' death of his 


of thetermination of former litigation; and 
that in view of the fact thata gift was 
actually made to Musammat Fateh Bibi 
and that her husband was atthe time the 
khanadamad of the donor, the latter, on the 
wife, became entitled to pos- 
session of the said gifted property for the 
period of his life-time. 

On behalf of respondents, Mr. Shadi Lal 
joins issue upon all these points. He 
argues that the hibanama wasa mere Will, 
to take effect in future upon the death of 


Khuda Baksh; that the razinama made no 


change in the nature of the transaction but 
merely limited the extent of the property 
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. that the razinama, 


4ll 


which was to devolve upon the daughter; 
that viewed as an intended gift, the transao- 
tion was incomplete inasmuch as it had 
not been followed by mutation of names or 
by transfer or delivery of possession, and 
that, in any event, the transaction, whatever 
it was became infructuous in consequence of 
the death of the donee, without issue, in 
the life-time of the donor, [ S#ta Ram v. Raja 
Ram (2) |. 

The first question then before us is whether 
there was a gift to Musammat Fateh Bibi of 
the property in suit, and if so, whether the 
gift was complete: upon these points we 
have no hesitation in agreeing with Mr, 
Shafi. As constraed by lawyers, or even by 
educated laymen, the so-called Azbanama 
executed by Khuda Bakhsh can only be 
regarded as a testamentary disposition to 
take effect upon the death of the other, 
But it is clear from the conduct of all 
parties interested in this matter that it was 
regarded by them as an immediate gift 
and it was upon this assumption that the 
collaterals of Khuda Bakhsh brought their 
suit for a declaration of its invalidity as 
against their  reversionary rights. But 
even if we concede that the hibanama was 
in reality a Will and as such operative 
only upon the death of Khuda Bakhsh and 
revocable during his life-time, we cannot agree 
complied with Khuda 
Bakbsh's express statements in Court,'in no 
way, altered the nature of the transac- 
tion. According to the razinama, it was 
argued that Musammat Fateh Bibi should 
have possession of the houses and of ird 
of the land and that this provision did not 
relate to events subsequent to the death of 
Khuda Bakhsh but to present facts is clear 
from the other provision that during his 
life-time Khuda Bakhsh was to remain in 
possession of the remaining $rds of the 
laud.. The obvious and only inference from 
the latter provision is that possessizn of the 


. ird of theland and of the houses was to 


pass at once to Musammat Fateh Bibi; for 
if the intention had been to make her 
hetress of the latter’s property on the death 
of her father the latter would necessarily 
have continued in pcssession of the whole of 
his ‘property as long as he lived Khuda 
Bakhsh at that time was fighting strenuously 


on behalf of his daughter and he very 
(2) 12 P. R, 1892 (F. B.) 
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'naturally wished to make ker position 
as secure as possible. Ib is nob surprising, 
therefore, that he decided to hand over part 
of the property to her during his life-time 
and the very fact that his collaterals accept- 
ed this condition tends to show that they re- 
cognized the very real and substantial rights 
which Gujars of Gujrat District concede to 
daughters when husbands are residents in 
the houses of their fathers in-law. We find, 
therefore, that there was an immediate gilt 


of the property in suit to Musammat Fateh 


Bibi. : 

The next question is whether this gift was 
complete, it being admitted that formal deli- 
very of possession and mutation of names did 
not take place. In our opinion, the donor 
did everything that could reasonably be ex- 
‘pected in the circumstances to give effect to 
the gift. The donee was his minor daughter 
and he acted as her guardian; her husband 
was cultivating the donor's land and was 
living with him in his house and was at the 
time regarded in the light of ason. The 
donor had openly affirmed the gift in a Court 
of law and mutation of rames would probably 
have been duly effected had not the donee 
died so socn after the termination of the pre- 
vious litigation [See Gul Ahmed v. Schibeada 
(3); Gulam Muhammad v. Muhammad Amin 
(4); Fauidar v. Bhamma (5); Ahmad Kian v. 
Gulam Bibi (6) ; Sohna v. Mcsam (7) ; Samman 
v. Ala Bakhsh (8)]. There is ample authority 
for holding that, in such circumstances, formal 
delivery of pcssession is not essential 
to the completion of the gift and we 
decide aesordingly that the gift was complete 
and irrevocable. 

The final, and perhaps, .most important 
question is whether upon the assumption 
that there was & valid and completed trans- 
action of gift in favour of Musammat Fateh 
Bibi, the plaintiff is entitled to claim posses- 
sion of the donated property for the period 
of his life; he being the busband of the 
donee and also the khanadamad of the 
donor, ` 

Mr. Shadi Lal in support of his argu- 
ment to the contrary relies upon the decision 


(3) 45 P. R. 1881. 
(4) 86 P. R. 1882, 
+ (5) 91 P, R. 1888. 
(6) 36 P. R. 1891, 
(7) 23 P. R. 1895. 
(8) 106 P. R. 1901. 
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ofthe Fall Bench in Sitt1 Jim v, Raja Rem 
(2) and upon a number of rulings of this Court, 
tothe effecbthat wherethe usage of k 4nadamud 
is recogaized in giving rise to customary rights, 
the purpose is to benefit the daughter’ssonsand 
the daughter and her husband only ineident- 
ally benefit [Ghulim Bhikh v. Massanza (9) 1}. 
We have considered these decisions, but we 
ean find nothing in them antagonistic to the 
present claim. 

The actual question before the Full Bench 
in the case above referred to, was whether 
by general custom prevalent among agricul- 
tural tribes in this Provinca, the collateral 


heirs, in his natural family, of mau who 
had been adopted under a customary 
adoption and had  diel without lineal 


heirs succeeded to property which he had 
acquired or inherited by virtue of such 
adoption ;or whether the collateral heirs of the 
donor could claim such property. The Fall 
Bench held that in sush a case the property 
reverted to the donor and his collateral heirs; 
and the question now before us was not de- 
cided, nor did the learned Jadga express any 
Opinion thereon, 

It may be conceded that in cases where the 
custom prevalent in a particular tribe reoog- 
nizs3 the nsagaof khanalamaid (and this 
usage certainly obtains among Gujars of the 
Gujrat District) the primary purposeis to 
benefit the issue of the daughter and her 
husband, But in all such cases if ta recog- 
nizsd that the intention is also to benefi; 
the daughter and her husband though only 
incidentally. And (as usual) there is good 
reason in support of thia customary rule, 
where the usage of Ahanadamad obtains, we 
find that the son-in-law praoetioilly cuts him- 
self off from hia own family. Hecomes to hia 
father-in-law’s house, takes up his residance 
there, helps his father-in-law in the culti- 
vation of his land and, to all intents and 
purposes, identifies himself with the family 
of his wife. It is only natural, therefore, that 
he should be recognized by the custom of 
the tribe as having certain rights in the latter 
family and we know of no cases, nor have we 
been referred to any, ia which it has been 
held, that where the father.in law has made 
a gift of land to his daughter whose husband 
was a khanadamad (in the sense that that ex- 
pressionis understood among Gujars of Gujrat 


(9) 22 P. R. 1893. 
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District), the husband loves all rights in 
the said land upon the death, without issu», 
of his wife in the life-time of her father. 

The cases cited by Mr. Shadi Lal in support 
of his contention do not help him. 


In Ghulam  Bhikh v. Massinda (9) 
the parties were Laon! Rajputs of Amballa 
District and it was found that among them 
daughter’s sons were not favoured by custom 
and the case was decided with special 
reference to the custom obtaining in that 
tribe. The same remark applies to Bhalu v. 
Lehru (10) where it was neld, that according 


. to the custom of the Girths of Kangra District 


where the wife of a resident son-in-law dies 
daring the life-time of her father and leaves 
no sons, her husband on her father’s death, 
does not succeed to the latter’s immove- 
able property. We cannot possibly accept the 
proposition that a particular rnle of custom 
found to be observed by Gzrihs of the Kangra 
District is to be applied to Gujars of Gajrat 
District. 

Onthe other hand, the decision of this 
Court in Mahla v. Shah Muhimmad (1) 
(where the parties were Wuaraiches of 
this very district) is directly in point and 
favours the contention of the plaintiff, In 
this case Benton, J., remarked: "It is in fact 
the residence of the appointed khanadimad 
that ` validates the gift, as ruled in 
Jiwan v. Wazir (11) and not vice versa. 
Once appointed, he will continue to hold until 
death, when he wilt be succeeded by his 
male children or it may be by another 
khanadamud duly appointed by the daughter, 
His tenure according to this view, is one 
for life, and Í cannot accept the contention 
that it is to be cut short by the failure to 
beget male: children. or by the decease 
of his wife during his lifetime . . . 

Ove of the cases dealt with is ths 
case of the daaghter’ s daughter dying with- 
out male issue before her husband. 


The husband ‘is then to hold for life and to 


be succeeded by his father-in-law’s collaterals. 
In accordance with this rule, in an unpub- 
lished Case No. 889 of 1891, a suit by the 
collaterals to obtain possession of the estate 
in the khanadamad's life-time, was dismissed 
as premature, 


(10) 54 P. R. 1897. 
(11) 39 P. R. 1887. 
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"So, in like mauner, I would dismiss the 
present claim, holding, as 1 have said above, 
that the khanademad’s rights are the 
same, however he may have been appointed 
whether by gift to himself or by gift to his 
wife or by the expressed wishes of his father- 
in-law, that he should sucseéd, the condi- 
tion of residence having in all cases to be 
fulfilled, and that he is entitled to hold 
for life.”’ 

The principle underlying these obser- 
vations is, in our opinion, applicable to the 
facts of the case before us. Khuda Bakhsh 
appointed plaintiff his khanadamad and, accoord- 
ing to his own statements in the previous 
case, he took plaintiff into his house ‘and 
practically coustituted him his son. He 
then made a gift of part of his land in favour 
of his daughter, plaintiff's wife, and plaint- 
iff attended to the cultivation of the whole 
property of his father-in-law. The obvious 
intention of this gift was to benefit the 
daughter and her husband and any issue of 
theirs, and wa think 16 would be doing 
grave injustice to plaintiff to hold that the 
gift ipo facto terminated upon the deth of 
the daughter without issue, in her father's 
life-time. Not cnly would such a decision 
be unjust to plaintiff, but it would, in our 
opinion, be opposed to thespirit of the custom- 
ary rule which among such tribes as the 
Gujars recognizss the strong claims which 
the khanadamad has upon his father-in-law 
in whose house he has taken up his residence 
and 5» whom he has been rendering, possibly 
for many years, most valuable servica. A 
gift of this kind and among sach tribes as 
that of the Gujars i3 obviously intended as 
much forthe benefit of the son-in-law as for 
the benefit of the wife, aud frequently it is 
made nominally in favour of the former, [see 
for example Naw rb Khin v. Kalu Khan (12)]. 
No doubt, in all such cases the gift is not in- 
tended to have far- reaching consequences or to 
enure fcr the benefit of persons other than the 
daughter and her husband and their lineal 
descendants.. The collateral heirs of the hus- 
band, forexample, would have norighttoclaim 
such property after his death without issue, 
Bat .we have no hesitation in holding that a 
gift when made by a Gujar of the Gajrat 
District to his daughter, whose husband is a 


resident son-in-law enures for the becefis of ° 


(12) 39 P. R, 1905; 16 P. L. R, 1906. 
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the latter during his life-time and this, too, 
in cases where the gift is nominally in favour 
of a daughter who happens to pre-decease 
ber father, and to leave no issue her sur- 
viving. . 

We accordingly accept this appealand re- 
versing the decree of the Divisional Judge, 
we grant plaintiff the relief claimed by Lim. 
Respondent must pay costs throughout. 

Appeal accepted 





(s. c, 15 C. L. J. 8.) 
CALCUTTA HIGH COURT. 
Sreconp Orvin Appear No, 2251 or 1908, 
May 8, 1911, ; 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon, 
NARSING NARAIN-—PLAINTIFF— 
APPELDANT 
versus 1 
Sheikh JAHI MISTRY-—DEFENDANT— 
RESPONDENT. 

Minor—Guardian—No one to be appointed guardian 
without his consent— Proposal of guardian—No consent 
to act—Whether competent to Court to appoint him 
guardian — Married. woman, if could be appointed guar- 
dian ad litem— Effect of appointment —Civil Procedure 
Code (Act XIV of 1882), s. 457-——Ozvil Procedure Code 
(Act V of 1908), O. XX XII, v. 4 (3). 

No persou can be appointed to act as guardian ad 
Litem of an infant, without his consent. 

Jadow v. Chhagon, 5 B. 306, relied upon. 

Therefore, where the mother of a minor was pro- 
posed as guardian ed litem but she never consented 


io actas such,it is notcompetent tothe Court to` 
minor. 


appoint her guardian ad litem of her 
son. 

Where a married woman is appointed guar- 
dian ad litem for an infant defendant in contraven- 
tion ofthe provisions of section 457 of the Code of 
1882, he must be taken to have not been represented 
for the purposes of the suit: in fact, he is in the same 
position as if he was not made a party to the suit at 
all, The contravention of the statute is not merely an 
irregularity, but renders the proceedings a nullity in 
so far as the infant is concerned. | 

Khairajmal v. Daim, 1 O. L, J. 584; 82 C. 296, relied 
upon. 

Appeal from the decree cf the Subordinate 
Judgeof Muzafferpore, dated the 30th June 
1908, confirming that of the Munsif of that 
place, dated the 25th January 1908. 

Babu Shorosht Oharan Mitra, 
Appellant. 

Bubu Joy Gopal Ghosha, for the Respond- 


ent. 
JUDGMENT.—This is an appeal on behalf 
_of the plaintiff, who was an infant at the time 


for the 


+ 
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of the commencement of this suit, for a 
declaration that anew parie decree passed 
against him on the 18th March 1904 and 
the execution sale held on the basis thereof, 
have notin any manner affected his interest. 
It appears that on the 17th September 1903, 
the defendants-respondents sued the plaintiff, 
then an infant, and several other persons for 
contribution. The then plaintiffs applied 
that the mother of the infant might be ap- 
pointed guardian ad litem. Notice was 
issued in due course upon the infant as also 
on his mother. The mother, bowever, did 
not enter appearance. Thereupon, the Court 
recorded the following order: "On the 
plaintiffs’ petition supported by an affidavit 
Musammat Ojahar is appointed guardian 


ad litem on behalf of the minor defendant 


in this case.” There was no appearance on 
bahalf of the infant at the trial and the 
suib was decreed as against him e$ parte. 
In execution of that decree his properties 
have been sold. The plaintiff now son- 
tends that the decree and the sale subsequent 
thereto are entirely inoperative in sə far as 
he is conserned, on the following grounds; 
namely: first, because the mother was not 
properly appointed guardian as she never 
consented to aot as such guardian; secondly, 
because she was appointed guardian in 
contravention of the provisions of section 413. 
of the Code of Civil Procedure of 1882, and 
thirdly, because she was appointed guardian 
in contravention of section 457 of the Code of- 
1882. j 

In so far as the first of these contentions 
is concerned, it is obviously well founded aud 
must prevail, As already stated, notice was 
served upon the mother who had been 
proposed as guardian by the plaintiffs in the 
suit. She neither appeared nor intimated to 
the Court that she was willing to accept 
the office of guardian ad litem of her minor 
gon. Itis an elementary vrineiple that no 
person can be appointed vo act as guardian 
ad litem of an infant, without his consent 
[Jadow v. Chhagon (1), Daniell on Chancery 
Forms, pp. 54, 55; Annual Practice, 1911, 
Vol. II, p. 14, Form 8; and Civil Procedure 
Code, 1908, Order XXXII, rule 4 (3)]. In 
this case, the mother who was proposed as 
guardian ad litem, never consented to act as 
such, and ib was not competent to the Court 

(1) 6 B, 306. 
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to appoint heras guardian ad litem of her 
infant son. 

Jn so far as the second contention is con- 
cerned, &hereis considerable force in it. Sec- 
tion 448 of the Code of 1582 provides that 
where an authority competent in this behalf 
has appointed ordeclared a guardian or guar- 
dians of the property or person or both, of the 
minor, the Court shall appoint him oc one of 
them, as the case may be, to be the guardian 
for the sait under the section, unless 1b 
considers, for reasons to be recorded by it, 
that some other person ought to be so 
appointed. Now, it appears that in the 
present oase, the father of the infant had 
been appointed guardian under Act VIII of 
1890, He was, therefore, the proper, 
person to be appointed guardian ad litem of 

‘his infant son. The plaintiffs in the suit, 
however, did net bring it to the notice 
‘of the Court that there was a certificated 
guardian and applied that the mother might 
be appuinted guardian. The Court, therefore, 


had no opportunity to consider whether some . 


person other than the certificated guardian 
ought to be appointed guardian ad litem of 
the infant defendant. In view of this circum- 
stance, the learned Vakil for the appellant 
has contended, on the authority of the decision 
in the ease of Hanuman Prasad v. Muham- 
mad, Ishaq (2), that the mother was appointed 
guardian in contravention of the provisions 
ofthe statute and that consequently the 
infant must be takam not to haye been 
represented at all for the purposes of that 
suit. Oo behalf of the respondents, relianca 
has been placed upon the cases of Jogeshwar 
Narain v. Lala Movralidhar (8) and The 
Midnapore Zemindari Co, v. Gobinda Mahto 
(4), in which a Division Bench of this Court 
followed the decision in Dammar Singh v. 


Pirbhu Singh (5) and laid down that ifa 


guardian has been appointed in contraven- 
tion of the provisions of section 443 of the 
Code of 1882, the act of the Court amounts 
merely to an irregularity and does not vitiate 
the proceedings so far as the infant is concern: 
ed. Itis not necessary for the purposes of 
the present case to consider whether the 
view taken by the learned Judgesof the 


Allahabad High Court in the case of 
(2) 98 A. 137; 2 A. L, J. 615; A, W. N. (1903) 229. 
. (8) 7 C.L. J. 270. 
(4) 80. L.J. 3l. . 
(5) 29 A. 290; 4 A. L, J. 155; A. W. N. (1907), 70, 
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Hanuman Prasad v, Muhammad Ishaq (2), or 
the view taken by this Court in the cases of 
Jogeshwar Narain v. Lala Mooralidhar (8) and 
The Midnapore Zemindart Oo. v. Gobind: 
Mahto (4) gives effect to the true intention of 
the Legislature. But it is worthy of note that 
the decision in Hanuman Prasad v. Muham. 
mad Ishag (2) was not brought to the notice 
of the learned Judges of this Court who decid. 
ed the two cases to which reference has been 
made. Itis further worthy of note that the 
case of Dammar Singh v. Pirbhu Singh (5) was 
decided by the same two Judges as had taken 
the opposite view in Hanuman Prasad v. 
Muhammad Ishaq (2). We further find that 
the case last mentioned, though cited on two 
occasions, namely in the cases of Ganga Ram 
v. Mihin Lal (6) and Krishna Pershad Singh 
v. Gosta Bahari Kundu (7), was not disapprov- 
ed. In view of this conflict of authorities, wo 
reserve our opinion upon the question raised, 
which when it arises will require very careful 
scrutiny. . 

Iu so far as the third ground ou which the 
validity of the proceedinga in theoriginal suit 
is challenged is concerned, it is clear that the 
appellant must sacceed. It is pointed out 
that the mother who was appointed guardian 
ad litem was a married woman and under s86- 
tion 457 of the Uode of 1332 she eonld not 
have been appointed to ach as guardian ad 


reference has been made to the oases of Kali 
Shankar Sahai v. Maharaja Pratab Udai Nath, 
(8) and Rashtd-un-nisa v. Muhammad Ismail 
Khan (9). The decision of the Judicial Com- 
mittee, which is conclusive upon this matter, 
shows that when a married woman has been 
appointed guardian ad litem for an infant 
defendant, he must be taken nob to have been 
represented for the purposes of the snit, 
In fact, the Judicial Committee laid down that 
in such cases he is in the same position as if 
he was not made a party to the suit at all. 
It is also clear from the decision of the 
Judicial Committee in the case of Khatrajmal 
v. Daim (10), that this contravention of the 
statute is not merely anirregularity but renders 

(6) 28 A. 416; 3 A. L. J. 187; A. W. N. (1808) 73. 

(7) 6 0. L.J. 434, 

(8) 60. L. J. 36. 


(9) 100. L.J. 318; 13 O. W, N. 1182; 3 dnd. Cas, 
884; 6 A. L. J. 822; 11 Bom. L. R.1225; 6 M. L. T, 279; 


81 A. 572 
- (10) 10. L.J. 684; 32 C. 296, 


In support of this view, 
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the proceedings a nullity in so far as the 
infant is concerned. 

The result is that the plaintiff must be 
deemed bound in no way by the decree and 
the execution sale which followed thereon. 
The appeal is, therefore, allowed, the decree 
of the Courts below seb aside and the suit 
decreed with costa in all the Courts. 

Appeal allowed; suit decreed, 





ALLAHABAD HIGH COURT. 
First Civit APPEAL No. 282 or 1910. 
December 14, 1911. 
Present:—Mr. Justice Karamat Husain and 
Mr Justice Cbamier. 

Musammat KASHMIRE —Prarntiry— 
APPELLANT 

versus 
RAMSARAN AND OTHERS— DEFESDANTS— 
RESPONDENTS. 

Landlord and tenani— Lease by two leasors—~Super- 
session of lease by one lessor. 

R. executed an usufruetuary mortgagein favour of 
one F. in 1908in respect of certain property. In 
the same year F, executed a lease in favour of R. in 
respect of the same property. Subsequently F. died 
and was succeeded by K. and S., K. being entitled to 
Jths and S. being entitled to ith of the mortgagee right 
of F. In 1907, R. executed another mortgage in 
favour of E. alone superseding the entire mortgage 
and the entire lease of 1903: 

Held, that under the circumstances the mortgage 
of 1907 could not affect the lease of 1903. 

First -appeal from tbe decision of the As- 
sistant Collectcr, Ist class, Meerut, dated the 
25th July 1910. , 

Messrs. M. L  Agarwala 
Sen, for the Appellant. 

X Mr. M. Ishaq Khon, for the Respondents. 

JODGMENT.—This appeal arises out of 
a suib brought by the appellant for arrears 
of rent due. upon & lease granted in Novem- 
ber 1908 to respondents Nos. 3,4 and 5 aud 
the father of respondent No. 1, by one Fakir 
Chand whom the appellant claims to repre- 
sent. The main question in the case is whe- 
ther the lease is still in force as between the 
parties to this appeal 

On October 27tb, 1908, respondents Nos, 
3,4 and 5 and Baldeo Sakai, father of re- 
spondent No. 1, made an usufructuary mort- 
gage cf their shares in two villages Sirsawa 
and Pipal Khera in favour of Fakir Oband 
who on November 12th in that year gave 
the mortgagors a lease of the property. 


Surendro N ath, 
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Fakir Chand died in January 1905. Ho 
seems to have been only manager of the 
property on behalf of other persons and on 
his death a dispute arose as to who should 
be regarded as mortgagor of the property. 
The appellant claimed to be regarded aa sole 
mortgagor butsbe was opposed by the sixth 
respondent Sri Kishen Lal who claimed a 
one-fourth share in the mortgage. Mata- 


‘tion of names was ultimately effected in 


favour of the appellant in respect of three. 
fourths of the property and-in favour of Sri 
Kishen Lal in respect of the remaining one- 
fourth and Sri Kishen Lal succeeded in ob- 
taining & decree against the mortgagors for 
one fourth of the rent payable under the 
lease. Meanwhile, on December 14th, 1907, 
the mortgagors who seem to have been will- 
ing to recognise the appellant as sole -mort- 
gages in succession to Fakir Chand, made a 
fresh mortgage of the bulk of the property 


‘infavour of the appellant alone in avowed 


supersession ofthe mortgage aud lease of 
1903. They stated in the deed that they 
had placed the appellant. in possession of 
the property and that she was already re- 
corded as lambardar of one of the villages and 
they promised to get her appointed lambar- 
dar of the other village also. -The present 
suit for rent is based upon the lease of 1903. 
The plaintiffi-appellant in her plaint states 
that the mortgage of 1907 never took effect, 
and, in view of the fact that Sri Kishen Lal 
has succeeded in establishing his right to one- 
fourth of the rent reserved by the lease, the 
appellant has claimed three-fourths only of 
the rent for the years to which the suit re- 
lates. The defenceis that the mortgage and 
lease of 1903 have been superseded by the 
mortgage of 1907. The -Assistant Collector . 
has accepted this defence and dismissed the 
suit, though he has found on the evidence that 
the mortgage of 1907 was not given effect 
to, in its entirety at all events, and that the 
respondents other than Sri Kishen Lal are 
still in possession of the property. 


An examination of the mortgage-deed of 
1907 shows clearly that it was intended to 
supersede entirely the mortgage and lease of 
1908. Baut it could not be given effect to in 
its entirety because Sri Kishen Lal succeeded 
in establishing his right to be treated as les- 
sor of the property to the extent of his one- 
fourth share. The result of the action taken 
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by him was that the mortgagors remained in 
possession of the whole of the mortgaged pro- 
perty as if the mortgage of 1907 had never 
been made. Thecral evidence shows that 
the appellant was unable to recover any por- 
tion of the rents of the property from the 
cultivators and suits forrent brought by her 
against them were dismissed. As between 
Sri Kishen Lal and the other responients 
the mortgage aud lease of 1903 are stil in 
force, ib was never intended by any one that 
. the mortgagors should hold possession of one- 
fourth as lessees under the lease of 1908 
while t} e appellant hold collecting possession 
as mortgagee of the remaining three-fourths. 
Nor as the mortgage of 1907 superseded èn- 
tirely the mortgage of 1903 for Sri Kishen 
“Lal is still mortgagee. It was never intend- 
ed that the mortgage of 1907 should super- 
sede part only of the mortgage of 1903. The 
greatest confusion would ensure if it were 
held that both mortgages are partly in forca 
aud the loan of 1903 has been partially super- 
Beded. 

It appears to us that the mortgage of 1907 
failed to take effect at all that the lease of 
1903 is still in full force and that the present 
suit is maintainable. . ` 

Under Order XLI, rule 25, we direct that 
the record be returned to the Court below 
for trial of the following issue: — 

What amount is due to the appellant in 
accordance with the lease of 1903? 

Further evidence may ba admitted. On 
return of the finding ten days willbe allowed 
for objections. 


Üase remanded. l 





ALLAHABAD HIGH COURT. 
Figer Civit, ÀpPrgíAL No. 266 or 1910. 
January 6, 1912. 
l'resent;—Sir Henry Richards, Kr., K. O., 
Chief Justice, and Mr. Justice Banerji. 
Mrs. E. O. BLANCHETT—Purarstise — 
APPELLANT 
versus 
SECRETARY or STATE rog INDIA In 


:  COUNOIL —Dzr£ENDANT— RESPONDENT. 
Master and servant—Neglect by servant in common 
employment— Liability of Master—Duty of Master 
to employ competent servant and use fit machinery. 
In Índia & servant has no cause of notion against 
hig master for the neglect of another servant in the 
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‘should leave D isna after a train had 
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common employment of the same master and this not 
withstanding the fact that the nature of the employ- 
mentof the servant suffering the injury and the 
servant whose neglect causes the damage is very 
dissimilar, It is the duty of the master, however, to 
employ competent servants and to provide proper 
appliances for the carrying out of the work. 


First appeal from the decision of the Sub- 
ordinate Judge of Meernt, dated the 29th 
April 1909. 

Mr. Sawhny, for the Appellant. 

Mr. Hyves, for the Respondent. 


JUDGMENT.— This appeal arises out of a 
suit brought by the plaintiff against the Sec- 
retary of State for India in Council as re. 
presenting the Oudh and Rohilkhand Rail- 
way. It appears that on the 6th of May 
1908, & eollision took place between  Dasna 
and Ghaziabad Railway stations, with the 
result that the plaintiff’s husband, who was 
an Engine Driver in the employment of the 
Oudh and Rohilkhand Railway, was killed. 
He was a man aged 38% years and his wages 
are stated to have averaged Rs. 250-40 a 
month, which -evidently includes his remu- 
neration for over-time work. Dasna is a 
station on the Oudh and Rohilkhand line 
which is a single line at that point. Ghazi- 
abad isa station which is used both by the 
Oudh and Rohilkhand Railway and the Hast 
Indian Railway and other Railways, but the 
servants employed in Ghaziabad are not the 
direct servants of the Oudh and Rohilkhand 
Railway. Efforts had been made by inquiries 
and by prosecutions to arrive at some conclu- 
sion as to how the accident occurred. This 
much is common case, and beyond all ques- 
tion, namely that the immediate cause of the 
accident was the ranning of two trains in op- 
posite directions between Ghaziabad and 
Dasna which unfortunately collided. There 
ig no evidence to show whether the train 
from Ghaziabad started from that station ba- 
fore the train from Dasna started from 
Dasna or v362 versa. The accident must 
have been  caussd by gross negligence 
on the part of an official at one station 
or the other at the time of the accident, 
the departures of trains from both 
Dasua and Ghaziabad stations were regu. 
lated by what is called Tyre’s Patent Tablet 
Instrument. If this instrament is used and 
the rules are observed by the Railway sei vants 
it would appear to be impossible that a train 
already 
started from Ghaziabad to Dasna, or vice 


^ 


. to the 
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rexsa. The plaintiff in her plaint alleges that 
the defendant Railway appointed aud main- 


tained incompetent servants, namely, Mr. C. 
Collett White, Sunder Lal, and Jawahir Lal 


. and further that they neglected tosupply sait- 


able and safe machinery and appliances for 
the working of the line. Mr. Collett White, 
Sunder Lal and Jawahir Lal are all admit- 
tedly servants of the Oudh and Rohilkhand 
Railway. It is to be noticed that the Oadh 
and Rohiikhand Railway alone.are sought to 
be made liable in the present suit. 

The defence was that the plaintiff had no 
cause of action against the Secretary of State 
for India, that the present suit was not malo- 
tainable under the provisions of section 1 of 
Act XIII of 1855, and that Article 745 of 
the Civil Service Regulations was a bar 
io the suit. Ib was also alleged that an offer 
was made to the plaintiff of Rs. 2, 160 being 
the equivalent of 12 months’ substantive 
pay at Rs. 180 per mensem. The defence of 
Article 745 of the Civil Service Regulations 
bas not been pressed in this Court. 

Ib must be admitted that there was neglect 
somewhere as the cause of the accident 
which happened on the 6th of may 1905, 


. There must have been neglect by the offi. 


cials either.at Dasna or at Ghaziabad, otber- 
wise it is quite impossible that the two 
trairs wonld have been allowed to proceed 
onthe same line in opposite directions at 
the same time Itis perfectly clear in this 
country where there is no Legislature ana- 
logous to the Employers Liability Acs that a 
servant has no cause of action againsb his 
master for the neglect of another servant in 
the common employment of the same master 
and this notwithstanding the fact that the 
nature of the employment ‘of the sarvant 
suffering the injury and the servant whose 
neglect causes the damage is very dissimi- 
lar. It was evidently for this reasoa that 
an allegation is made in the plaint that the 
defendant is liable on the ground that the 


, Oudh and Rohilkhand Railway employed 


incompetent servants and neglected to supply 
gsuifable appliances for the carrying ont 
of the work of ‘the ‘line, The evidence as 
incompetence of the servants Mr. 
Collett White, Sunder Lal and Jawahir Lal, 
‘is very unconvincing. We have no reason 
"whatever for holding that Mr. Collett; White 
was nob a perfectly competent official of the 
Railway. Furbhermore,. there is nothing 
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in the evidenes to e»aneet Mr, Collett W nite ` 


with the accident. Soma evidsacə wai 
givan as to’ theinc»ympetencs of Saadler 
Lal, who is sapposed to hava usd tha Tabdlat 
Instrument on the day in  qa95stioa. Mr. 
Collett White was examined ou  bohalf of 
the plaintiff so also wasa gentlemaa of tha 
Plonkett.and avother gantle- 
man of the name of M. Cole, Mr. Plunkett 
stated that he found sometims before the 


accident that Sander Lil had nst learnt tha’ 
"beats" of the Tablet Instrument by heart. ` 


It woald appear that beats aró transmitted 
by the instrument for the information of tho 


. official of the particular train which is await- . 


ing to start or has baen allowed'to start from 
a station and the official is thereby enabled 
to know the number and description of the 
train. [6 was further stated that Sunder 
Lal had been suspended as the resul; ofa 
report that he did not work the Tablet 
Instrument properly. With regard to this 
suspension it appears from the evidencs of 
Mr. Collett White in eross-examination that 
an ioquiry was made after Sundar Lal 
suspeusion and that it was found that he 
was not to blame in respeot of the mattera 
reported on and that, on the contrary, tae 
blame for failure to work the instrument 
properly must be attributed to the officials 
at Ghaziabad.- It is also proved 


taken) that before the accident Suader Lal 
was examined and found cipable of working 
the instrument, There was also evidencs 
that sinca the accident the Oadh and 
Robilkhard Railway have dis:»ontinuod the 
use of the Tyre’s Patent Tablet Instrument, 
Disna is not ajanction: itis a station ona 
single line, and it is, therefore, probable thas 
the working of the Tablet Instrument at 
that «tation, is as simple as it can ba at 
any station probably far more simple that 
the working of the same Instrament at 
Ghaziabad which is a junction used by a 
number of lines and into whish a number 
of trains come. The failure to have learnt 
the beats by heart has been in nO way con- 
nected by evidence with the acsident; and 


according to the evidence of the plaintifi's, 


own Witness in cross-examiuation we fad 
thas Sander Lal had been examined and 
found capable of working the lastramsnt 
before the accident occurred. The Insten- 
ment itself acsording to the evide3o» is aa 


o 


in Cross. | 
examination (to which n> exception was 


c 


wan 
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instrument which is largely used in India 
and in England. It is true. that Mr. Cole 
in his evidence says that it is capable of 
being tampered with, and that it is possible 
to getthe Tablets, which enable trains to 
start, out of the drawer simultaneously at 
two different stations, The Ondh and 
Rohilkhand Railway according to the evi. 
dence had not adopted the Tyre's Patent 
Tablet Instrument throughout their line, 
and not much significance can be given to 
the fact that {hey have discontinued its use 
at the two stations where they had adopted 
it. It may well have been that they con- 
sidered that the Instrument was not so 
perfect as to make it expedient for them to 
introduce it throughout their system. It 
is not shown at all-that there was any 
defect in the Instrument, far less that the 
accident was due to any such defect. Ac- 
cording to the evidence’ the Instruments 
were regularly tested after the accident 
and found quite perfect. Mr. Cole says 
It is not known even now that the~ accident 
was due to any defect in the instrument” 
He says further: “So faras I ‘know, there 
was no safer Tablet Instrument in existence 
than those in uae on the Dasna-Ghaziabad 
section, 
believed to be perfectly safe." This witness 
was produced on behalf of the plaintiff 
though, no doubt, he was in the employment of 
the defendant Railway. Thereis no doubt 
that while a master is not liable for the 
neglect of a servant which causes injary to 
another servant in the same employment it 
is his duty to employ competent servants and 
to provide proper appliances for the carrying 
out of the work, But we 4ind it quite 
impossible in the present case and on the 
evidence before us, to find that the Oudh 
and Hobilkhand Railway neglected their 
duty by appointing Sunder Lal or by 
making use of the Tyre’s Patent Tablet 
instruments, Apart from this accident, 
Sunder Lal appears to have nothing against 
him, The result of the inquiry as to the 
complaint of failure to work the Tablet 
Instrument before the accident resulted 
in his favour, and, as we have stated, 
the instrument used at Dasna was in 
perfest working order and is an instrument 
generally recognized as baing safe and 
efficient. 

Even if we were to assume for a moment 
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that the accident was due to the noglect of 
Sunder Lal rather than the neglect of one 
of the officials at Ghaziabad, the neglect 
would be the neglect of a servant in 
common employment with the plaintiff and 
ihe defendant would not be liable. 

It is next argued that there must have 
been neglect either at Ghaziabad or at 
Dasna and thatin any event the defendant 
is liable. As against this argument, it muat 
be mentioned that there is, first of all, no 
allegation of -neglect at Ghaziabad, and 
secondly, thatthere is no evidence that the 
officials who worked the instruments at 
Ghaziabad are the servants of the Ondh 
and Rohilkhand Railway. The mere fact that 
work is done at Ghaziabad Station in which 
the defendant Railway isinterested as well 
as the East Indian Railway is not sufficient! 
and this is shown by the case of Swainson 
v. North Hast Railway Oompany (1). If 
we assume that the accident was due to 
at Ghaziabad 
the Hast Indian Railway Company and 
not the Oudh Railway would be liable 
in damages for the result. It ia argued 
that the offcials at Ghaziabad must be 
deemed to be the servants of the Ondh 
and Rohilkhand Railway because they are 
the servants of the Hast Indian Railway 
Company who mnst be considered the 
Agents of the Oudh Railway and that, 
therefore, the Oudh and Rohilkhand Railway 
are liable. It seems to us that if this 
argument were sound the  Oudh and 
Rohilkhand Railway would not be liable 
because the husband of the plaintiff and the 
servants guilty of negligence would be in 
common employment, 

Furthermore, there is again no evidence 
that there was any neglect of duty by the 
East Indian Railway Company as represent- 
ing the Oudh and Rohilkhand Railway to 
employ competent servants and to supply 
proper appliances. 

In our opinion the decree of the lower 
Court must be upheld.. We would strongly 
recommend the plaintiff to the consideration 
of the Railway Board. There is not the 
least doubt that through the neglect of some 
one the deceased met with his death and 
the plaintiff has been left with six Aestitute. 
children to support. The case appears to 


(1) 3 Ex. Dn. 341; 47 L. J. Ex. 372; 88 In T. 201; 
26 W. R. 4. f 
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vs to be an extremely sad one aud to well 
merib the kind consideration of the Hailway 
Board. We dismiss the appeal and direct 
that each party do pay his own costs. We 
also direct that a copy of this judgment be 
sent to the Railway Board. 
- Appeal dismissed. 


. ALLAHABAD HIGH COURT. ~ 
First APPEAL Fa40M Orper No. 351 cr 1910, 
December 21, 1911. . 
Present:—Mr. Justice Karamat Husain and 
Mr. Justice Cbamier. 

HARDEY NARAIN AND ANOTHER— 

Opposire Party—APPELLANTS 
versus - 
POWELL AND GTHSRS— ÜBJIECTOR3— 


RESFONDENTS 
Land Acquisition Act (I of 1894), s. 830~—Apportion- 
ment of compensation between zemindar and occupancy- 
tenant 


Mrs, 


Where an occupancy-holding is acquired under 


the Land Acquisition Act and a certain sum is award- 
ed as compensation therefor, the compensation should 
be apportioned between the landlord and the ocou- 
pancy-tenant in accordance with the values-of their 
respective interests in the holding, and if possible 


something should be awarded to the landholder on 


account of the possibility that he may have rent of 
his occupancy-tenant enhanced. 


First appeal from tha decision of the 


District Judge of Saharanpur, dated the 
14th July 1910. | 
Dr.. Tej Bahadur Sapru, for the Appellants. 
Mr. Hyres with him Me. Nehalchand, for 
ihe Respondents, 


JUDGMENT.—This is an appeal against 
an order or decree of the District: Judge of 
*aharanpur awarding to the appellants 
22/40 and to the respondent Mrs. Powell 
28/40 of the sum of Rs. 7,768-8 awarded 
by the Superintendent of Dehra ‘Dan 
as compensation for certain land taken 
up under the Land Acquisition Act for publio 
purposes. Jt is not now disputed that 
Rs. 7,768 8-represent the fair value of the 
property taken up, aud the only question for 


- decision now is how this aum should be 


divided between the appellants and the re- 
Spondent Mrs. Powell. The Superintendent 
proposed to award to the .appellants the 
whole “of the above ‘sum except: Rs. 144 
which he eonsidered to be the value of 
Mrs. Powell's interests in the land; She 
objected to this and the Superintendent 


- 


- 
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paid by her to them. 


` should ba taken up ab 
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referred the’ matter to the District Judga. 
Mrs. Powell's case was that she was virta- 
ally - the zemindir of the land and 
that the appellants were only nominally 
zemindars and were entitled at best to œm. 
pensation caleulated on the amount of rent 
That rent was hs. 12 
per annum, and her suggestion was that the 
zemindars should be awarded Rs. 144 only: 
The reference by the Superintendent was 
made to the District Judge early in 1910. A 
date was fixed for the hearing of she oase in 
Jane 1910 and it was decided that the case 
Dehra Dan. On 
some day in June, the exact date is not clear, 
it seems to have occurred to some one that 
the appellants were interested in the cuse as, 
of course, they were, and on Jane the 13th 
notica was issuel to the appellant Hirdey 
Narain that the case would be taken up on 
the following day. Notics was served 
upon Hirdsy Narain on the 13th of 
Jane at 9 p. m. He appeared before the 
Court on the following day and as the ‘Judge 
observes, very reasonably asked for time. 
On ‘that day two witnesses only were 
examined for Mrs. Powell, and the case 
was adjourned to June the 22nd to be heard 
at Mussoorie, “It was taken up on June the 
25th. Witnesses were examined on that day 


. and on the 26th, one witness only being pro- 


duced by Hirdey Narain. Here we may 
mention that although Maharaj “Narain 
seems to have -a share in the property no < 
notice was issued to him.. Bat this is 
not made a ground of complaint here and. for 


. present. purposes Maharaj Narain may ba 


disregarded. The object of Mrs. Powell 
seems to have been to prove that occupancy- 
tenants like herself were entitled to baili 
upon their land and also to transfer it to 
whomsosver they pleased, An extract from 
the Wajib ul arz of the village was put in 
aud several witnesses were cilled and ques. | 
tioned as to the rights of occupancy-tenauts 
in the village in question and in the ad- 
joining villages. It. is unnecessary for 
us to examine this evidenca in detail, 
The waijib-ul-arz does nob lay down that 
occupancy-tenants can transfer their rights, . 
It says only that certain kashtakars cau build 
houses without the permission of the land. 
lord. The oral evidenga on the poin5 iy quite 
worthless, The Distric: Jalza has arrived 
at the conclusion, a8 we understand his jadg- 
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ment that oceupanoy-tenants in the suburbs 
of the town of Dehra Dun which include 
the village in question are practically sub. 


proprietors who are entitled to transfer their. 


.rights and need only pay a quit.rent to 
the zemindars. In arriving at this conclusion 
he made use of some remarks male by Mr. 
Dampier in a Rent Rate Report fci the Dehra 
suburb circle. It is not contended here 
that these remarks are admissible in evidence, 
They ought to have been excluded, and even 
if they are admitted, we consider that they 
are not sufficient to show that Mrs. Powell 
is entitled to transfer her rights in the land. 
She is recorded, or rather the person through 
whom she claims is recorded, as occupancy» 
tenant of the land. 

' According to the present law, she is not 
entitled to transfer her rights. No issues were 
fixed in the oase. The point which the 
District Judge had to decide was how the sum 
awarded by the Collector as compensation for 
the land was to be divided between the 
claimants, and a definite issue should have 
. been struck on this question. The sum 
awarded by the Collector should be appor- 
tioned between the appellants and Mrs. 
Powell in proportion to their interests in 
the land. On the one hand,.we have the 
zemindars entitled to receive Rs. 12 per 
annum as rent; on the other hand, we have 
Mrs. Powell au occupancy-tenant of the 
Jand, receiving according to the evidence 
Rs. 40 from her sub.tenants, so that at first 
sight it would appear that the values of the 
interests of the  zemzndars and Mrs. 
Powell are in the proportion of 12 to 28, and 
it ig in this proportion that the sum awarded 
by the Collector has been divided between 
them by the District Judge. The appellants 
take objection to this on the ground that the 
learned Judge has not taken into considera- 
ticn the fact that whereas the rents 
received by Mrs. Powell were fixed quite 
recently the rent payable by Mrs. Powell to the 
appellants was fixed as long ago as 1890. 
They point out that a landholder may sue 
an occupancy-tenant for enhancement of the 
rent on the grounds stated in section of the 
Tenancy Act and they contend that inquiry 
shonld be . made as to whether Mrs, 
l'owell was not atthe date of the acquisition 
of the land paying rent at a rate below the 
prevailing rate paid by -occupancy-tenants for 
lands similar in quality and with similar 
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advantages, and alsa that there has been a 
rise in the average local prices of staple food 
crops during the currency of the present rent. 
Owing to the fact that no issue was struck in 
this case the necessity for making a propar 
inquiry into the respactiva values of the 
interests of the parties has been overlooked. 
It has beer held in more than one oe in 
the Calcutta High Court that where a sum 
is to be apportioned batween a landholdarand a 
subordinate tenure holder, the respective 
values of the interest of the two should ba 
ascertained, and, if possible, something 
should bə awarded to the laudholder on 
acoount of the possibility that he may be 
able to have the rent of the subordinate 
tenure-holder enhanced mutatis mutandis, 
in these oases applies to 
the present cage, If it can ba shown that 
the landholder was, at the time of the 
acqnisition of the land, entitled to have the 
rent enhanced, there would be no difficalty 
in ascertaining to what extent the rent might 
have been enhanced had the land not been 
acquired by the Governmont. There is som? 
evidence that the [andholder took steps to 
have the rent enhanced bat abandoned - them. 
Considering that notice of the case was given 
at the last moment to the appellant, and 
sonsidering that no abtemp5 has been mide 
to ascertain the respective values of the 
interests of the parties inthe land, wa think 
that a farther inqiiry should ba held: under 
Order XLI, rule 25, we remit to the Court of 
the District Judge the following issu3:— 
What -arə the respective values of the 
interest of the appellants and Mra. Powall 
ia the land in question? Further evidenea 
may be admitted on both sides, Oa return 
of the finding ten days will bo allowel for 


filing objections. 
Cause re nanded, 





PUNJAB CHIEF COURT. 
, SEOOND Cvi ÁPegAL No. 32 or 1910. 
January 17, 1912. 
Present: —M v. Justica Robertson aud 


Mr. Justice Rattigan. 
DASAUNDHI AND ANOTHER — PLAINTIFF; — 
APPELLANTS 
versus 


CHANDA SINGH AND brews 


DEFENDANTS — RESPONDENTI 
Custom -Adoption -Succession —Appointment of heir 
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DASAUNDHI v. OHANDA SIsGH. 
— Right of appointed heir to succeed to natural father in 
ihe presence of collaterals, 

The right ofan appointed heirand his lineal de. 
scendants to succeed to the property of his natural 
father is preferential to the right of the latter’s col- 
laterals. 

Second appeal from the decree of the Divi- 
sional Judge, Ladhiana Division, at Fercze- 
. pore, dated the 19th of November 1909, re- 
versing that of (he Additional Distriet Judge 
Ludhiana District, of the 19th June 1909, 
decreeing plaintiff's claim. : 

Lala Lajpat Rai, for the Appellants. 

Rai Bahadur Lala, Sukh Deal and Lala 
Durga Das, for the Respondents. 

JUDGMENT.—the parties are Hindu Jats, 
of the Man gôt, of Mauzi Nangal, Tahsil and 
District Ludhiana, and the following pedigree 
table (which ia admittedly correc') explains 
rather more satisfactorily the facts than that 
given in the judgment of the Additional Dis- 
trict Judge: — 
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was enjoyed for her life by his widow 
Musammat Mohan Kaur. She hasnow died, and 
mutation of names in respect of Khewan's 
estate was effected by the Revenue authorities 
in favour of the descendants of Ram ‘Singh, 
plaintiffs who are the descendants of Diwan 
Singh, the brother of Bakhsha, claim to be. 
entitled tothe property on the ground that as 
Ram Singh was adopted by Gulab Singh and 
succeeded.to the latter’s property, his descend- 
ants have no right to any property which 
originally descended from his natural father. 
The simple question, therefore, that arises in 
this case is (as stated by the Divisional 
Judge) "whether where a person has been 
adopted, and has in the presence of a real 
brother not inherited in his natural: father’s 
family, he or his heirs can succeed in the 
natural father’s family in preference to ool- 
laterals not descended from the natural father." 

It was admitted in the lower Courts that 











UMRA, 
JANANE aaa UN 
Bhagu, Dheru, 
| 
[ | 7 f 
Bakhsha, Gauhra, Diwan, Gulab Singh, 3 other sons, 
died childless. adopted Bam Singh. who died 
Sadhu, childless, 
| | 
| Dasaundhi, Harnam Singh, 
plaintiff, plaintiff, 
q 
f 
Khewan, Ram Singh, 
married to Musammat Mahan Kaur, adopted by Gulab Singh, 
E | 
f Chanda, defendant. Nanda, 


r 
4 
-Labhu, defendant. 
Ib is admitted that Ram Singh, who 


was adopted by Gulab Singh, (1) succeeded 
to the estate of his adoptive father, Gulab 
Singh, and (2) did not inherit .any part 


of the estate of his ratural father, Bakhsha : 


when the latter died. On the occasion of 
. Baksha's death, the whole of his esta!e des- 
eénded to Ram Singh's natural brother, Khe- 


wan, and upon ‘the death of Khewan (who. 


left no lineal déscendanis), the said estate 





Sarwan, defendant. 


the so called adoption of Ram Singh, by Golab ` 
Singh was in fact the ordinary customary 
appointment of an heir as recognized among 
agricultural tribes in this Province, and, 
though Mr. fuajpat Rai attempted to show 
that it was in reality something different, we 
see no reason to donb’ that the adaiasiong 


“ made in the Courts below were correct, and it 


isupon this asinmption that we proceed to deal 
with the question Before us. 
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In view of the authorities, we must take it 
as established that the general rule accepted 
by the agricultural tribes in the Punjab is 
that a person who is appointed as an heir to 
a third person does not thereby lose his right 
to succeed to the property of his natural 
father, (para. 18 of the Digest of Customary 
Law aud the cases there cited). A corollary 
to this general rule is that among many tribes 
it is recognized that the appvinted heir and 
his lineal descendants have no right to suc- 
caed to any share ia the family of the natural 
father asagainstothersons (and their des. 
‘eendants) of the latter, [see e.g., Mukh lam 
v. Not Ram (1)]. 
` But, speaking generally, we have no hesita- 
tion in saying thatthe agricultural tribes of 
this Province recogniz3 a preferential right 
on the part of the appointed Weir to succeed 
to the property of his natural father when 
the only other claimant is the collateral 
heir of the latter. 

The evidenca in the present case, 80 far as 
it goes, supports the above conclusions. 
There is, no doubt, p2r contra the very general 
statement in the Customary Law of the 
Ludhiana District (page 70), but the rule 
therein laid down is opposed to the rule as 
generally observed in the province and nob a 
single instanca is given in support of ib. 
That this general rule is not correct for the 
whole of the Ludhiana district is appirent 
from the fact that according to the :wa-7- 
am of the Pakhowal pargana, an adopted son 
succeeds to his natural father's estate in the 
absence of brothers and their descendants. 

Plaintiffs have produced evidences to show 
that in certain instances an adopted sən has 
not succeeded, in this or neighbouring villages, 
to a share in hi; natural father's estate, but in 
every such instance the persons who hava 
succeeded to the latter's property have been 
either the ratural brothers of the adopted 
person, or theirlineal heirs, On the other hand, 
defendants have adduced instances to show 
ihatin certain cases the adopted person has 
succeeded to a share in bis natural father’s 
property, even in the presence of natural 
brothers. 

In our opinion, formed after careful con- 
sideration of the evidence and the arguments 
of Counsel, the judgment of the learned Divi- 
sional Judgeis right. It may well be that 


the right of an adopted son to succeed in the . 


(1) 100 P. R. 1906. 
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family of his natural father is not univarsally 
conceded by custom among agriealbural 
tribes in cases where the natural father has 
left lineal desesadants though evan in such 
casas it will be found thab among many tribes 
the right of the adopted son is recognized. 
Bait bə that asit may, wa have n» doabt 
that the ordinary rale prevailing among the 
tribes in the Punjab is thatthe right of the 
&lopted son and his lineal descendants to 
succeed to the proparty of his natural father 
is preferential to the right of the latter’s obl- 
laterals. Inthe present case we can find 
nothing on the record to justify usia dapart- 
ing from this general rule and we, therefore, 
dismiss thia appeal with coats, 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
Secoxp Crviu Aeegan, No. 952 or 120), 
January +, 1912. 

Present; —Mr. Justice Casnarsz ani 
Mr Justices D. Chatterjea. 
ATUL CHANDRA DUTT —Paamtirg 
— APPELLANT 
varsus 
ESON ALI—DzrgSNDANT—HE3PONDENT. 

Landlord and Tenant —Kabuliat —Construction — 
Condition to pay peddy rent, in default to pry certain 
sum — Whether the sum or market salue of paddy pay- 
abie. 

A tenant by a kabuliat agreed to pay a certain 
sum and 52 aris of paddy as rent, an l iu default, “bo 
pay the price thereof, Rs. 19-4”; 

Held, that, in the event of the paddy not being 
delivered, the landlord could not get more than what 
was fixed in the kzbuliat, that is, he could not recover 
the actual market value of the paddy. 

Afar Morale v. Surja Komar Ghose, T Ind. Cas, 
8 42: 12 C, L. J. 649; 16 0. W N. 219, relied upon. 

Appeal from the decre» of the Suab-Jalga 
of Chittagong, dated January 20;h, 1909, m». 
difying that of (he Mansif of Patiya, duted 
May 30sh, 1908. 

Babi Dhirentra Lal Kastagir, for the Appel- 
lant. 

Babu Khitish Ohinira Sen, 


sp2ndent, 


JUDGMENT.—The lower QOourts have 
differed as to the construction of the kabultat 
on the basis of which the plaintiff appellant 
brought his suit to recover rent.e Io  segond 
appeal it is urged that the construsticy 
adopted by the first Court was correct. 


for the Rage. 
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The kabuliat provides:— ‘That J shall annu- 
ally pay Rs. 30 and annas 10in cash and 50 
- aris of paddy ag rent in instalments as 
mentioned below and receive dakhilas therc- 
for. If] do not pay the aforesaid paddy rent 
each year by the months of prus then 
I shali pay the price thereof Rs. 19 40 
with the aforesaid rent. If Ido not pay the 
aforesaid rent then I shall not raise any objec- 
tion to your realising the arrear rent along 
with damages and interest by means of any 
law existing at present or that may be passed* 
in future. 

Reliance is placed on the case of Baneswar 
Muker/ee v. Umesh Ohandra Ohakraverty (1) 
which was explained in Afar Morole v. 
Surja Komar Ghose (2). We have to ascer- 
tain the meaning of the kabuliat, ard the 
intention of the parties is to be gathered 
from the plain sense of the language used 
by fhem in the lease. 

The question is, whether the words "tbe 
price thereof Rs. 19.4.0" mean that the 
parties substituted for all time, in ihe 
event of ike paddy not being delivered, that 
money equivalent of the 50 aras, or whether 
the plaintiff can recover the actual market- 
value of the paddy as awarded by the 
Munsif. Inthe absence of any finding or 
eviderce that the sum of Rs. 19-4-0 represent- 
ed a value adopted for registration and stamp 
duty, or that it was merely intended “to re- 
present the then value òf the paddy, we are of 
opinion that the plaintiff cannot get more 
than what was fixed in the kabuliat, The 
language of the lease now under considera: 
tion resembles the wording cf the instrument 
in the case of Afar M grolg v. Suria Komar 
. Ghose (2). 

Tbe view seni by 
Judge is errrect. 
with ecats. 


the 
The appeal 


Subordinate 
is dismissed 


Appeal dismissed. 
(1.37 C. 626; 7 Ind Cas. 875. 
(2) 12 ©, L. J, 649; 15 C. W. N. 249: 7 Ind. Cna. 
842. l 
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CALCUTTA HIGH COURT. 
MrscELLANSOUS Civit Arpeat No. 76 or 1911, 
January 4, 1912. 

Pressnt:.— Mr. Justice Casperez aud 
Mr. Justice D. Chatterjee. 
KUTBULLAH SARKAR — PETITIONER 
. — APPELLANT 
versus 
DURGA CHARAN RUDRA—Opposite 


Party—- RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, O. XX1 
r. 2— Payment or adjustment out of Court, not certified, 
—Efect of — Limitation for certifying to Court—Inmita- 
tion Act (XV of 1877), Sch. Il, Art. 173A —Judgment. 
debtor’s remedy— Suit, 

The Court cannot recognise a payment or adjust. 
ment, which has not been certified for any purpose 
whatsoever, as for example, to prolong the period of 
limitation for applying for execution. 

The judgment-debtor is at liberty to inform the 
Court and so to protect himself from any fraud of the 
deeree-holder. But he cannot be permitted to evade 
the provisions of Article 173A of the Limitation Act, 
and to obtain à deoision in a matter which does not 
strictly come within the scope of section 47, because 
it is a matter which has been specifically provided for 
in Order XXT, rule 2. The judgment-debtor may have 
his remedy by suit on a plaint properly framed. 

Manmohan Karmakar v. Dwarka Nath Karmakar, 
7 Ind. Cas. 65: 12 C. L. J. 312, at p. 317, relied upon. 


Appeal from the order of the District 
Judge of Rajsbaye, dated November 15th, 
1910, affirming that of the Munsif of Natore, 
dated March 8th, 1910. 

Moulvi Wahid Husain, for the Appellant. 

Babu Krishna Kumar Mitra, for the Re- 
spondent. 


JUDGMENT.—This is an appeal by the 
judgment.debtor, from an order of the 
Distriet Judge permitting the decree-holder 
to execute his decreefof the 14th -August 
1901. The fira5 execution proceediogs began 
on the 5th September 1904; the second on 
the 4th January 1908; while the. third and 
present applieaiion was made by the deoree. 
holder cn the llth August 1903. On these 
factsit is urged fcr ihe judgment-debtor 
that the first and second applications to 
execute the decree were clearly barred. This 
contention, however, cannot be considered 
in the absence of findings of fact, and. the 
omission is due to the altitude of the judg- 
ment-debtor who refrained from pressing 
any such objection in the lower Conrts. 
There must have been various prcecedirga 
onthe successive appl caticns, and certain 
action ts ken on the secoud application has 
been mentioned atthe Bar. If that appli- 
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cation was in time, the case with which we 
are now concerned was properly instituted 
and can continue, 

The next contention is that there was an 
adjustment of the decree sometime in the 
year 1901; that the decree-holder frauda- 
lently omitted to certify the same to the 
Court, and that the question is one that 
should have been decided under section 47 
of the Code of Civil Procadure, 1908. 

Order XXI, rule 2 of the Code, as now 
amended, provides that a payment or ad. 
justment, which has rob been certified or 
recorded in the munner provided by the 
foregoing part of the section, shall not be 
recognised by any Court executing the decree. 
The omission of the words “as payment or 
adjustment of the decree" makes it clear 
that the Court cannot recognise a payment 
or adjustment, which has not been certified, 
for any purpose whatsoever, as, for example, 
to prolong the period of limitation for apply- 
ing for execution. The judgment debtor has 
bis remedy underthe second clause of rule 2; 
he is at liberty to inform the Court, and so to 
protect himself from any fraud of the dearce- 
holder. The appellant, however, seska to 
obtain another remedy, and to have his ob. 
Jecting to execution tried ont under section 
47 of the Code. But he cannot be permitted 
to evade the provisions of Article 173A of 
the Limitation Act, and to obtain a decision 
in & matter which does nof strictly come 
within the scope of section 47 because it is a 
matter which has beer specifically provided 
forin Order XXI, rule 2. If the contrary 
view were adopted, it would ba open to the 
judgment-debsor in any similar case to allege 
fraud on tke part of the decree. holder and to 
have an inquiry made under the general 


. section, for every omission to certify payment 


may involve either negligence or fraud which 
in such a ease would bean aggravated form 
of negligence. In the same order the Lagis- 
lature has enasted that applications to set 
aside sales on the ground of fraud come 
within the scops of’ rule 99, and so the 
operation of asction 47 is excluded by neca:- 
sary implication, 

The view we take in this matter recsives 
support from the desision of Mookerjee and 
Oarnduff, JJ., in Mon Mohan Karmakar v. 
Dwarka Nath Karmakar (1). The judgment- 


(1) 12 C, L. J. 312 at P. 317; 7 Ind Cas 55. 
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debtor may have his remedy by suit ona 

plaint properly framed. à 

The appealis dismissed with ccste. We 
assess the hearing fee at two gold mohurs. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Sreconp Civit, Appean No. 534 or 1909, 
December 19, 1911. 

Pi esent:— Mr. Justice Coxe and 
Mr. Justice N. Chatterjea. 

MADAN MOHAN JIU THAKUR, BY ars 
Sheb it BENODE BEHARY PATNAIK 
AND OTHERS— P LAINTIFFJ—- ÀPPELLANTS 

versus 

MANMATHA NATH BOSH— DEFENDANT 

— RESPONDENT. 

Second Appeal — Question of law—Construction of 
document -- Evidence—Document of title~ Civil Proce- 
dure Code (Act V of 1908), s. 100--Hindu Law—En- 
dowment — Shebait— Suit by Shebait to recover property 
of idol as inalienable from transferee —No dedication — 
Burden of proof. 

The misconstruction of a document by a Court 
below cannot justify interference in second appeal, 
if the document is merely a piece of evidence and not 
& document of title. i 

Shebaits who have themselves sold property said to 
belong to an idol as theirown, cannot, in a suit to 
recover the property as inalienable, content them- 
selves with showing thatthe property was usnally 
called the debuttar and throw ontheir opponent the 
almost impossible task of proving the negative, name- 
ly, that there had been no dedication. The plaintiffs, 
shebaits, must prove that the land was dedicated and 
inalienable. 


Appeal from the decree of the Sub-Judge 
of Cuttack, dated December 22nd, 1902, 
reversing that of the Munsif of Bhadrak, 
dated January 21st, 1909, 

Babu Brojendra Nath Ohatterjes, for the 
Appellants. 

Babu Botreyo Nath Dutt, for the Respond- 
ent. 

JUDGMENT.—This appeal arises out of a 
suit brought by the shebatis of Thakar Madan 
Mohan Jiu for recovery of possession of certain 
lands, which they allege to be the property of 
the idol. The suit was decreed by the Conrt 
of frst instance but dismissed on appeal, and 
the pla/n'iffs appeal to thia ourt. 


The learned Fubordinate Judge in appeal 
held that the plaintiffs had failed to prove 
that the land in sait was absolutely dedicated ° 
to the idol, or that it was inalienable. He 
consequently held that the sales, by which 
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ihe property had been lost to the idol, could 

not be set aside, and that the suit for re- 


covery of the land must, therefore, fail. 
On behalf of the plaintiffs it is urged (z) 


that the conclusions of the Appellate Coart | 


are not warranted by the facts found, (i) 
thatthe burden of proof has been wrongly 
placed on the plaintiffs, (zv) that even if 
the findings of the lower Appellate Court are 
correct still the property is not freely alien- 
able, and (zv) that the finding with regard 
to limitation is wrong. 

' Ags to the first point it resolves itself really 
into a plea that the lower Appellate Court 
' bas not dealt rightly with the rubzkaries 
which have been marked 3 and 4. The 
sanads by which the endowment is said to 
have been made are not forthsoming. Their 
validity, however, was inquired into in 1°42 
and these rubakartes are the decisions of the 
Revenue authorities on the point. In them 
the sanads are referred to and one of them 
is found to be valid. The procseding is 
described as one between Government as 
plaintiff and the idol, by its marfatdars, as 
defendant. The lower Appellate Court holds 
ihat these documenta do not establish that the 
land was absolntely dedicated to the Thakur. 
Assuming that the learned Subordinate 
Judge has misconstrued the effact of these 
documents the question arises whether this 


misconstruction can be rectified in second 
appeal The authorities show that such 
misconstruction cannot justify interference 


in second appeal, if the dceument is merely 
a piece of evidence, and not a document of 
title. It is argued that these rubzka:?es are 
equivalent to deerees, establishing the dedica- 
tion of the property to the idol and may, 
therefore, be regarded as documents of title. 
But, clearly, the right of the idol to the land 
was nob in controversy in those proceedings. 


Al that the plaintiff in those proceedings . 


was interested in claiming was that the land, 
whether it belonged to the idol or not, was 
subject to the assessment of rent or revenue. 
In these circumstances, it seems to me that 
the decision cannot be regarded as a docu- 
ment of title. The case of Maganlal v. Doshi 
Mulji (1), which has been referred to, is quite 
distinguishable as that was a case of a grant, 
not by “a third person, but by Government 
itself. The cases of Némaye Ohurn Puteetundee 


(1) 25 B. 681. 
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v. Jogendranath Banerjee (2); Gobinda Ku nar 
Roy v. Debendra Kumar Roy Chowdhury (8); 
Madhob Ohandra Bara v. Srimatze Rant Sarat 
Kumari Debi (4), on the other hand, support 
the view that these documents are merely 
evidence, and, that being so, the fact that the 
learned Subordinate Judge has not given. 
them their proper effect, if that is the case, 
will not justify interferenca in second appeal. 

There is no substance, in my opinion, in 
the second point. The learned Sabordinate 
Jad&ge is quite right in saying thas the plaint- 
ifs were bound to prove that the property was 
dadicated to the idol and was inalienable. 
lt is argued, however, that, as the defendants 
admit that tha property was nominally 
debuiiar, ib was incumbent on them to prove 
that it was not really debuttar. This, how- 
ever, is not,in my opinion, a correct view. It 
would lead to much injnstics if it were bald 
that sheb its, who have themselves sold pro- 
petty said to belong to an idolas their own, 
conld in a suit to recover the property as 
inalienable content themselves with showing 
that the property was usually colled d:butiar, 
and throw on their opponents the almost 
impossible task of proving the negative, 
namely that there bad been no dedication, 
The fact that property is called debuifir is 
doubtless evidence inthe plaintiffs’ favour, 
but it does not relieve them of the whole 
burden of proving that the land was dedi- - 
cated and is inalienable. Moreover, this plea 
is not really a plea that the burden of proof 
has been misplaced, but a complaint that the 
Jower Appellate Court is wrong in holding 
that it has not been discharged. And that 
is a point for that Cours ani nos for us to 
decide. 


The third point is bused on certain remarks 
in the learned Subordinate Jadge's judzment 
as to what the real nature of the alleged 
endowment may have been. Is is argued 
that if these conjectures be correct, still the 
properly would not be alienable ‘This argu- 
ment seems to me of very doubtful validity, 
but even if it ‘were accepted it would not 
avail the present appellants, because ib is 
quite'char that these are mere conjectures 
of the learned Subordinate Judge, avd not 
findings on which the decision is based. 


(2) 21 W. R. 365. 
(3) 12 C. W. N. 98. 
(4) 15 C, W. N. 126; 0 Ind. Cas. 26. 


* Vor, KINI 
NABA ?, PIARA MAL, 


In the view that I take of tho ease it is un- 
necessary to decide the question of limitation. 
In my opinion, therefore, all the points 
taken fail and the appeal must be dismissed 
with coats. 
N. OHATTERJRA, J.—I agree. 
Appeal dismissed. 





PUNJAB OHIEF COURT. 

SgCOND divin APPEAL No 713 or 1909, 
January 15, 1912. 
Preseni:— Mr. Justice Robertson and 
Mr. Justice Shah Din. 

NABA AND OPHERS—PLAINTIFFS——À PPELLANTS 

i versus 
PIARA MAL AND ANOTHER —D&FRNDANTS — 


RESFONDENTS. 
` Punjab Pre-emption Act (II bf 1905), s. 18 (1) fifthly 
——Common entrance from the street— Blind. alley— 
“Street” meaning of-— Punjab Municipal Act (XX of 
1891), s. 3 (4). 

Four houses opened into a blind alley of irregular 
shape and small dimensions. The mouth of the alley 
gave access to the houses from the publio street. There 
was no arch or door at the mouth of the alley. Each 
of the four houses opening into the alley had a sepa- 
rate door and the four houses were not shown to kave 
at one time constituted one building with the opening 
passage of the alley as its entrance and to have been 
subsequently sub-divided into separate dwelling- 
houses, There was nothing to show that no one other 
than the owners of those houses had free access to or a 
right of way over the blind alley. Ib was not proved 
thab the blind alley was the private property of the 
owners of the four houses: 

Held, that the blind alley did not constitute a com. 
mon entrance to the four houses from the street with- 
in the meaning of section 13(1), fifthiy, of the Punjab 
. Pre-emption Act. 

The Legislature intended to use the word "street" in 
section 13, in much the same sense in which the word 
is used in the Punjab Municipal Act, as inoluding an 
alley, whether a thoroughfare or not, Over which the 
public have a right of way. 

Second appeal from the order of the Divi- 
' sional Judge, Multan Division, dated ihe 17th 
April 1909, reversing that of the District 
Judge Multan dated the Slet August 1£08, 
decreeing plaintiffs’ claim. 

The Hon’ble Rai Bahadur 
for the Appellants. 


Messrs Oertel and Mukerji, fer the Re- 
spondents, | 

JUDGMENT.— This appeal has arisen oit 
of a suit for pre-emption brought by Sobha 
Ram, father of the appellants, who has since 
died, against the defendants-respondents in 
respect of a house situate in mahalla Hamam 


Shadi Ll, 
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in the city of Multan. The original plaiutiff 
based his suit on the ground that he had a com- 
mon entrance from the street with the vendor, 
Allah Basaya, and that, therefore, under sec- 
tion 18 (1), fifthly, of the Punjab Pre-emption 
Act, he'had a superior right of pre-emption 
as against vendee, Piara Mal, whose house 
adjoined the honse in dispute on the back 
and opened into another street, The District 
Judge held that the plaintiff had a common 
entrance from the street with the vandor as 
alleged by him and, therefore, decreed his 
claim; but on appeal the Divisional Judge 
came to the contrary conclusion and dismissed 
his suit. "The plaintiff Sobha Ram, having 
died, his sons have been brought on the record 
as his legal representatives; and on their 
behalf if has been contended by Mr. Shadi 
Lal that their claim falla within the purview 
of section 13 (1), fifihly, of the Pre.emption 
Act, inasmuch as the house in dispute and 
the house of the appellants, by virtue of 
which they claim pre-emption, Fave a 
common entrarce from the street, whereas 
the vendor has not such a common en- 
irance. In the judgment of the Dis- 
trict Judge is given a rough eketch of 
the Iccality showing the relative positions 
of the appellants’ house, the house of the 
vendee, and the house in dispute, The 
vendee's kouse isat tke back of both tle 
appellants’ house and the house in auit, and 
it opens into & blind alley to the north of. 
the appellants’ house. The house in dispute 
and the appellants’ Louse bcth open into a 
blind alley (kucha sarbasta) of irregular 
shape ard ocmparatively small dimensions, 
and into this same alley open two other 
houses, ore of which belongs to a Hindu 
and the other to a Muhammadan. The 
appellants’ contention is that this blind alley 
is the private prorerty of the four houses to 
which it gives access; that it is not a “street” 
within the meanirg of secticn 13 (1); fifthly, 
of the Pre-emption Act; and that itisa 
ecmmen entrance or passage frem the publie 
street io the east as regards ail the four 


. houses, includirg ihe appellanis’ house and 


the bkeuce in dispute which open into it. 
The District Judge i:spected the spot ard 
found that the alley «as some 3 feet wide 
at the entranco, ard thatit conatjtuted the 
sole passage to three cut of the four houses 
above referred to, two of which belong to 
Muhammadans and two to Hindus. He 
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held that, to all intents and purposes, this 
alley belonged to the owners of those four 
houses; that if would not be considered a 
public street, acd that its month was a 
common entranee from the Municipal street 
as regards all the four houses opening into it, 
including the pre emptors! house, and the 
house in dispute. . The Divisional Judge has 
not agreed in this view, and after hearing 
Mr. Shadi Lal, we think that the decision of 
the Divisional Judge is correct. 

The Punjab Pre- emption Act dces not 
contain a definition of “street,” but we may 
take ib that the Legislature satended to use 
the word ‘street’’ in section 18 in very much 
the same sense in which itis usedin the 
Punjab Municipal Act, which defines it as 
including "any way, road, lane, square, court, 
alley, passage or open space, whether a 
thoroughfare or not, over which the public 
havea right of way.” The plaintiff produced 
only two witnesses, Hema and Pir Mal, and 
their evidence is clearly insufficient. to prove 
that the blind alley in question is the pii- 
vate property of the ownersof the four 
houses which open into it. There is no arch 
or door at the mouth of the alley where it 
opens into the public street to the east, 
. and iis irregular shape, as indicaied in the 
plan cn the record, rather shows that Jandu 
Ram's house, which is the first to open into 
‘it, has to some extent encroached on its 
original site. Hach of the four houses which 
cpen into it has a separate door, and there is 
nothing to show that none except the owners 
of those houses havea free access to ora 
right of way over it. Farther, the four 
honses in question are not shown to have 
at one time constituted one building with 
the opening passage of the alley as its en- 
_trance and to have been subsequently sub- 
divided into separate dwelling houses with 
separate owners. The privacy of the four 
houses is not to any large extent enaured by 
the blind alley in question, as it ordinarily 
would be by the existence of a common en- 
trance from the street; and it is certainly 
not proved that the owners of the four houses 
have ever exercised or can exercise avy rights 
of joint property in respect of this alley. 

The facts that its mouth is only some 3 
- feet wide, and thatthe number of houses 
apprcached through it is rather small are 
not of themselves sufficient to constitute it 
into "a common entrance from tke street” 
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within the meaning of seation 13 (1), fifthly, 
of the Panjab Preemption Act ra regards 
the appellants’ house and the house in 
dispute. 

For the above reasons we hold that the 
appellunts have failed to prove that they 
have a superior right of pre-emption in 
respect of the house in question as against 
the vendee, and we accordingly maintain 
t^e decreelof the lower Appellate Court and 
dismiss this appeal witb costs. 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seconp Civit, Appaat No. 1240 cr 1910. 
January 15, 1912. 
Present: —Mr. Justice Chevis. 
. LAL HUSSAIN —Prattirg -- ÁPPELLANT 
veorsus 
HASSA KHAN AND OTBE25— DEFZN DANT3— 


R&8PONDENTS?, 

Punjab Courts] Act (XVIII of 1984), s. 70 (1) (b)— 
Further appeal Pre emption sutt-~Jurisdiction— Value 
during pendency of suit. 

A defendant's action pendente lite cannot ‘affect the 
value of the snit. For the purposes of jurisdictional 
value for an appeal in a pre-emption suit, the 
value of improvements effected during suit should nob 
be included. 


Second appeal from the order of the Divi- 
sional Judge, Rawalpindi Division, dated the 
7th July 1919, confirmiog that of the Munsif, 
lah class, Rawalpindi, dated the leth April 
1510, dismissing claim. 

Bhagat Gobind Das, for the Appellant. 

The Hon'ble Mr. Shadi Lal, for the Re- 
sponderts, : 

JÜDGMENT.— This ira pre-emption suit 
which has been dismissed by both the lower 
Courts, they holding that the property in 
question is a shop ii à town. The properly 
is within the boundaries of a. village, but the 
adjoining town has spread by extension cf 
buildings on to the village, and the Courts 
have followed Muhammad Din v. Shah Din 
(1). This petition of plaintiffs has been 
ne asan appeal under section 70 (1) 
(b 

-Buat the value of the suit as stated i in all 
Courts is only Rs. 15), and plaintiff has only 
paid stamp on that amount and plaiutiff, who 
is present ia person, has stated before me 
to-day that the value of the property at time 


- (1) 90 P. R. 1907. 
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of suit was under Rs. 209, Counsel urges that 
the value of improvements effected duriag 
sait should be included, bat plaintiff has 
never amended his plaint 80 as to inoluda the 
improvements or expressed any willingaess to 
pay for those improvements; on the contrary, 
the question of his liability to pay for im- 
provements had io ba putin issue. ‘/oansel 
for plaintiff can quote no authority for the 
proposition that defendant's action pendente 
lite can affect the value of the suit. I hold 
that the value is under Rs. 200 and that no 
revision under section 70 (1) (b) lies. 
Couusel then asks for interference under 
seotion 70 (1) (a), and refers to grounds 1, 5 
and 7. Asto 1, I see, on a more oareful peru- 
sal of the judgments, that the lower Courts 
have not differed at all. As to 5 there is no 
irregularity; the facts are similar to those 


of  Muhommad Din v. Shah Din (D, 
whieh the Oourts have followed. As to 
ground 7 Counsel says further inquiry 


would have shown that the property was not 
a Shop: the point was put in issue, and both 
Courts held that ib was a shop, so I fail 
to sse how plaintiff can now demand to 
re-open the irquiry. 

The appeal fails and is 
, Costs. 


dismissed with 


Appsal dismissed. 


(s. v. 88 C. 824.) 
CALCUTTA HIGH COURT. 
Osta: NAL CIVIL Sure No. 753 or 1910. 
June 15, 1911 
Present: — Mr. Joonias Harington., 
MATIGARA COAL O0, Lrp —PLAINTIFFS 
versus 


SHRAGERS, Lip —DirgNDANTS. 

Mortgage--Equitable mortgage--Deposit of title-deeds 
of Calcutta -and Mufussil properties--One mortgagor 
having no interest in the Calculta properties-—Jurisdic- 
tion of High Court to hear suit~Letlers Patent, cl. 
12--Trons]er of Property Act (IV of 1832', s, 
59. 

More than one person deposited the title-deeds of 
certain Calcutta and mofussil properties by way of 
equitable mortgage. One of them had no interest 
in the Calcutta properties. A suib was brought in the 
Oaleutta High Court to enforce the morbgage:. 

Held, that as the documents were pledged by the 
authority of all the mortgagors as security for the 
re- payment of a debt which they jointly incurred, and 
as part of the property was within the local limits of 
the jurisdiction of the High Court, it was not relevant 
to inquire what interest each mortgagor has in the 
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properties; the fact that one of them has no interest 
in the Calcutta properties, would not affect the juris- 
diction of the High Court on the mortgage. 


Sait upon an equitable mortgage. 

Mesars. Pugh and Langford James, iog- 
tructed by Messrs. Leslie and Hinds, Attor- 
neys, for the Plaintiffs. 

Mr. A.'N. Chaudhari, with Mr. B. O. Mitter, 
instracted by Mr. Nripendra Nath Dutt, Attor- 
ney, for the Defendant Prokash Chandra 
Dutt. 


JUDGMENT.—This is an action brought 
on an equitable mortgage against Shragers, 
Jiimited,—Adel Shrager, Adolphe Shrager 
and Kirtinar; two other persons Prokash 
Chunder Dutt aud Naresh Chunder Dey 
are made defendants as being interested 
in the mortgaged property. The money 
advanced on the mortgage was paid through 
Mr. F. M. Leslie, the Attorney, and the 
defeudant other than the last two, subse- 
quent to the advance and the deposit of deeds 
with Mr. Leslie, sent a memorandum placing 
on record the fact of the advance and that 
they deposited the title-deeds of the Nud- 
khurki and Isabell Collieries together with the 
lease of the premises Nos. 10 to 15/1, 
Canning Street, by way of collateral security. 
The same parties, I should say, had executed 
promissory-notes in respect of the advances. 
Some seven or eight months after the 
deposit of the deeds in question, the Canning 
Street lease was witbdrawn and there 
was deposited in place thereof a lease of 
Nos. 14, 14/1 aud 14/4, Old China Bazar Street! 


The Canning Street lease was in favour 
of Adolphe, Adel and  Kirtikar. The Old 
China Bazar Street lease was in favour 


of Adolphe aud Kritikar, The only defend- 
ant who has appeared is Prokash and the 
point which he takes is that this Court 
has no jurisdiction to make a mortgage- 
decree, because one of the defendants, namely, 
Adel Shrager, is not a party to the Old 
China Bazar Street lease. Her interest, 
he says, is only in the property outside 
the jorisdiction and, therefore, no decree 
can be made. [am unable to accede to the 
proposition. The defendants incurred a 
joint debt and tha: debi was secured by a 
mortgage on which they were  joinily 
responsible. The memorandum which was 
given after the Old China Bazir Street lease 
was deposited, is signed for Adel Shrager 
by her duly constituted attorney. She, 
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therefore, was a party to and authorised 
the deposit of that lease. To my mind 
the question whether she was a party to 
the lease itself in no way affects the qaestion 
of the jurisdiction of this Court. The 


documents are pledged by the authority: 


of all the mortgagors as security for 
the re-payment of a debt which they 
jointly incurred, Part of the property 
.80 made a security for re-payment of the 
joint debt is within the local limits of the 
jurisdiction of this Court. Ido not think 
it is relevant to inquire what interest each 
mortgagor hasin the particular properties 
comprised inthe securities, nor do I think, 
even if it be shown that Adel Shrager 
had no interest in the deed which she 
deposited jointly with others, that that 
affects the jurisdiction of this Courton the 
mortgage which all the defendants join in 
making in favour of the plaintiffs. The 
result is, there will be the vusdüal mortgage. 
decree in favour of the plaintiffs and the 
plaintiffs are entitled to a declaration of 
their lien on the shares which belong to the 
defendants, and liberty ia given to apply 
for tke sale of the same, if necessary, 
Prokash will pay costs of the action on 
scale No, 2. 


Judgment for plaintifs. 





PUNJAB CHIEF COURT. 
Seconp CrvinL Appear No. 685 cr 1609. 
January 13, 1912. 
Present: —Mr. Justice Robertson and 
Mr. Justice Shah Din. 
SHAHBAZ KHAN AND OTHERS — PLAINTIFFS 
— Å PPELLANTS 
i versus 
FAZAT DIN AND OIHEBRS— D£&FENDANTS— 


RESPONDENTS. 

Pre-emption—Property sold subject lo mor tgage-— 
Redemption of mortguge by | vendee—Pre-emplor cannot 
claim to pre-empt equity of redemption only. 

Where property subject to a mortgage has been 
gold and the vendee has redeemed the mortgage bo. 
fore the institution of a suit for pre-emption, the pre- 
emptui cannot claim to a only the equity of 
redemption. 

He must pay the whole amanit of the purchase- 
money - including the mortgage-money paid by the 
vendee before he can be allowed to pre-empt the pro- 
perty. 

Bagha Singh. v. Gurmukh Singh. 93 P. R. 1902, dis. 
tinguished. 
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Second appeal from the order of the Divi- 
sional Judga, Rawalpindi Division, dated the : 
20th May 1909, confirming that` of the 
District Judge, Attock, dated the 27th 
March 1908, deereeing the claim on payment 
of Rs. 3,500. 

Mr.  Pestonjee Dada Bhai, for the Appel- 
lants. 


Lala Dina Nath for Gokal Chand and Bal- 
mokand, and Mr. Fazal Ilahi, for the Respond- 
enta, 


JUDGMENT.—The facts of the case, so 
far as they are material to the decision of the 
question involved in this appeal, are shese. 
One Fazal Din sold his mugarraridari rights 
in 8 kanals 19$ marlasof land to certain 
vendees by a registered deed dated the 3rd : 
October 1906, for Rs. 3,500. The property 
sold was already under mortgage with third 
parties for Rs. 2,090 and the deed of sale 
recited that the mortgage-money was left 
with the vendees and that they were at 
liberiy to redeem the mortgage on payment 
of Rs. 2,00 to the mortgagees. The mort- 
gage wasone with possession and had been 
made by Fazal Din by a registered deed, 
dated the 26th June 1898, and the period of 
mortgage as entered in the mortgage-deed 
was ten years. The language of the deed 
shows that this period was fixed primarily 
for the benefit of the mortgagor and that 
he was not debarred from redeeming the 
mortgage before the expiry of ten years. P 

It appears that soon after the sale of Ooto- 
ber 1906 the vendees from Fezal Din redeem- 
ed the mortgage in question by paying 
Rs 2,000 to the mortgagees and obtained pos- 
session of the land, the mortgagees raising 
ro objection to the redemption taking place 
before the expiry of the period of 10 years 
above referred to. Two suits for pre-emp- 
tion were brought in respect of the sale in 
qvestion: 


(1) by Shabhaz Khan on the 2nd, October 
1907, and (2) by Zian-ud-Din, brother of 
Fazal Din, on 22nd October 1907. 

Inthe first suit Shahbaz Khan alleged, inter 
alia, that the priceentered in the sale-deed had 
not been paid and fixed in good faith; that 
only Rs. 2,500 had been so paid; and that 
this sum represented the market-value of 
the land. Zian-ud-din, the rival pre-emptor, 
sued to preempt only the equity of redemp - 
tion, alleging that besides the sum of 


Vol. XIII] 
BHAHUB!Z KHAN t, FaZAL DIN, 


Rs. 2,020 due t the mortgagees, only Ra, 1,3CO 
had bean paid to the vendor and that the 
remiining R3. 200 was a fictitious item. Ha 
asked for a decree for. equity of redemption 
on payment of Hs. 1,300 or in the alterna- 
‘tive for a decree for possession of the whole 
land on payment of Rs. 3,339 or such other 
sam as the Court might fix. Hach rival pre- 
emptor having baen mada a defendant in 
the suit brought by the other, the parties went 
to trial on various issues raised on the plead- 
lug;aud as a result of the findings recorded 
by him on those iasues, the District Judge 
gave Zian-ud din, whose right of pre-emp- 
tion was held to ba superior to that of 
Shahbaz Khan, a decree for possession of the 

, land on payment of Rs. 3,500 on or before 
the 5th May 1908. Inthe event of Zian- 
ud. Din not depositing the money within the 
prescribsd period, Shahbaz Khan was to 
obtain possession of the land on payment 
ofthe same amoaut on or about the 25th 
May 1908. , 

From the decree of the Dis'rict Judge bath 
Zian-ud Din and Shahbaz Khan preferred 
separate appeals to the Divisional Court the 
former urging, inter alza, that he should have 
been allowed to pre-emp* only the equity of 

redemption and to obtain a decree on pay- 
ment of Rs. 1,205 or such other sum as had 
been paid by the vendees tə Fazal Din, sub- 
ject to the mortgage for Rs. 2,000, in other 
words, that he should not have been direcled 
to pay the mortgage-money Rs. 2,000 tothe 
vendees, who had redeemed the mortgage 
on payment of that amount to the mortgagees, 
“in addition to the amount paid by the 
vendees to the : vendor. The Divisional 
Judge held that the sale was for Hs. 3,50) 
and not for Rs. 1,500, that as befora 
the institution of Zian-ud.din's suit" the 
,vendees had paid Rs. 2,00) to the mort- 
gagees and redeemed the mortgage, Zian- 
ud.Din was bound to pay the full 
amount, Rs. 3,500, to the vendees provided 
that the price mentioned in the sale deed had 
been paid and fixed in. g-od faith. The 
learned Judge found that the price was so 
paid and fixed,and he, therefore, dismissed 
Zian-ud.din's appeal except that he allowed 
his sors (Zian-ud-din having meanwhile died) 
till the 20th Juve 1909 to deposit the sum 
of Rs. 3,500 in Court, failing which the suit 

was to stand dismissed. 
` From the dec:eo of the Divisional Judge 
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Zian-ud-din's sons have appealed to ‘this 
Court; and tha sole questioa for decision 
in the appealis whether the lower Appellate 
Court has erred in law in declining to 
grant to the appellants a decree for equity 
of redemption on payment of R3. 1,500 subject 
to the mortgage for Hs. 2,000 in the hands 
of the vendees, who have already redeemed 
the mortgage aud obbained possession of the 
land from the mortgagees. After hearing 
Mr. Pestonjeaa Dadabhai for the appellanta, 
we have no hesitation in holding that the 
view taken by the lower Appellate Court is 
eorract, Admittedly, the mortgage in ques- 
tion was redeemed by vendees long before 
Zian ud.din brought his snit; and, in our 
opinion, onthe proper construction of the 
morigaga-deed, dated the 26th June 1898, 
the vendses, as representatives-in-interest of 
the mortgagor, Fazil Din, were not debar- 
rad from redeeming the mortgage before 
the expiry of the period of 10 years specified 
in the mortgaze-desd. That period was, it 
ssems to us, fixed for the benefit of the mort- 
gagor, and tha mortgagees, by having .accept- 
ed the morbgage-money from tha vendees of 
Fazal Dia before the term of ten years had 
expired, unmistakably showed that the real 
intention of the parties to the mortgage-deed 
was that the mortgagor had a right to redeem 
whenever he pleased. That being so, the ven- 
dees were well within their rights in redeem- 
ing the mortgage soon ` after thesale took plase 
io their favour, and they effected redemption 
of the mortgage in pursuanca of the power 
‘given to them by the sals-deed of 3rd Octobar 
1906. Further, it is clear that the considera- 
tion for the sale was Rs. 3,500 and not 
Rs. 1,59 ; the stamp-paper on which the sale- 
deed was inscribed is of the valus of Rs. 35, thus 
showing that what was sold was not merely 
the equity of redemption valued at Rs, 1,500 
but the whole propsarty in dispute sub. 
ject to the mortgagee’s lien amountiog to 
Rs. . 2,060, which the vendees were em- 
powered to pay off as soon as they pleasad, 
after the date of sale. They exercised that 
power in pursuance of the contrast of sale 
before Zian-üd din's suit was instituted; the 
mortgage for Rs. 2,CO00 caased to exist 
as 800n as it was redeemed by them; and 
they became eatitled fto receive from the 
pre-emptor the whole amount of tha pur; 
onase-money, Rs. 3,500, entered in tha sale- 
deed, provided, of course, that it was 
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proved to have been paid and fixed in good 
faith. On a suit for pre-emption being suc- 
cessful as against a vendee with a defeasible 
title, the pre-emptor takas over the entire 
bargain and the vendee drops out of 16 alto- 
gether, the status quo ante being completely 
restored, so that tbe vendee’s connection 
with the land is wholly severed. If, in pur- 
suance of a stipulation in the contract of sale, 
the vendee has exercised the power of 
redemption in respect of a pre existing mott- 
gage by paying the mortgage-debt to the 
mortgagee, he must be held to have exer- 
cised that power on behalf and for the benefit 
of the pre-emptor who subsequently brings a 
suit for pre-emption; and the latter cannot 
be allowed toclaim only the equity of re- 
demption, which ca hypothest is no longer in 
existence, on paying to the vendee the value 
thereof and to force him to keep up his con- 
nection with the land. as mortgagee of the 
property in place of the prior mortgagee, 
whom he has paid off. Such a situation 
would be both anomalous and inequitable; 
and in the majority of cases it would entail 
undue hardship on the vendee who is entitled 
to demand. that if a decree for pre-emption is 
passed against him he should cease to have 
anything to do with the land. 

In support of bis contention that Zian ud- 
din bad aright to preempt only the equity 
of redemption on payment of Rs. 1,000, the 
appellant’s Counsel relies on Bagha Singh -v. 
Gurmukh Singh (1). That decision, however, ia 
no way helps the learned Counsel, a8 all that 
was held therein was that where a pre-emptor 
successfully asserts his right of pre-emption 
in respect of a sale as against a vendee with 
a defeasible title, he is not bound by an in- 
cumbrance created by the latter on the  pro- 
perty sold between the date of sale and the 
date of ihe suit brought by the pre. emptor. 
Jn the present case, the vendees did not create 
any incumbrance on the property sold bet- 
ween the date of sale and the date of Zian- 
ud-din’s suit; and they have, in no way, by 
any act of their own, dealt with the property 
to the prejudice of the. pre-emptor. The 
incumbranee on the property had been creat- 
ed ty the vendor, Fazal Divo, himself long 
before date of sule, and one of the terms of 
the contract of the sale between Fazal Din 
and the ge: dees was that they were at liberty 


‘to clear off the incumbrance by paying 
(1) 93 P. R. 1902. 
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Rs. 2,000 to the mortgagees. In paying the 
said sum to the mortgagees and thus redeem: 
ing the mortgage, the vendees, therefore, acted 
simply in pursuance of the contract of sale 
and when Zian-ud-din asserted his right of 
pre-emption successfully and obtained a 
decree from the Court, he was bound to re- 
cognize the redemption of the mortgage as a 
valid act of the vendees under the said con- 
tract and to restore them to the position they 
occupied before the sale was made in their 
favour. While, on theone hand, they could 
not as against Zian-ud-din in any way benefit 
by the sale, on the other hand they could 
not be prejudiced in their relation to the land 
by reason of anything done by them in terms 
of the contract of sale before the suit for 
pre-emption was brought against them. Tf, 
of course, the vendees had not paid the mort- 
gage money to the mortgagees and redeemed 
the mortgage before Zian-ud-din’s suit was 
instituted, the latter would have been entitled 
to get a decree for pre-emption on payment 
of Rs. 1.500 only. That, however, is not the 
case bere and we are quite clear that appel- 
lants, as heirs of Zian-ud-din, were rightly 
directed by the lower Appellate Court to pay 
Rs. 3,500 to the vendees as-a condition prece. 
dent to their obtaining possession of the land, 
This they failéd to do within the prescribed 
period and their suit stands dismissed. 

As a last resort, their Counsel has asked 
us to allow them an extension of time for 
payment of Rs. 4,500 into Court, but we can 
see no reason whatever for acceding to this 
request. No such prayer is made in the 
grounds of appeal; and even if it had been 
made, we shorld not have granted it, as the 
Divisional Judge showed them great indul- 
gence in extending the time for payment of 
the amount into Court up to 20th June 1909, 
ard yet they failed to comply with the 
decree. We cannot now, after the lapse of 
over two years-and-a-half from that date, grant 
them another extension of time, and we de. 
cline to accede to the request preferred by 
their Counsel. | 

The appeal fails and is dismissed with 
costs throughont. 

Appeal dismissed, 
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PUNJAB CHIEF COURT. 
First Civit, Apertar No. 988 or 1911. 
January 11, 1912. 
Present: —Mr. Justice Chevis. 
Mrs. RB. SHARKEY AND OTHERS — 
DEFEYDANTS — APPELLANTS 
tersus 
/ Mas. JERRY ALLARD—PrataTIFF— 
RESPON D3NT. 

Probate and Administration Act (V of 1881). s. 69 
— “Interest”, meaning of — Reverstoner's right ~ Sister's 
right to abject in the presence of widow and daughters 
— Letters of administration, application for — Enquiry 
as to extent Of estate. 

A Christian died leaving a widow and two daughters. 
The widow applied for grant of letters of adminis- 
tration to herself in respect of the deceased’s-estate. 
The sisters of the deceased objected: 

Reld, that the sisters had no right to object in 
the presence of the widow ard daughters of the de- 
ceased. ii 

The word “interest” in section 69 of the Probate 
and Administration Act cannot cover the case of a 
mere reversioner. An interest that has not arisen is 
properly not an interest, nor a right; it is nothing 
more than a bare expectation of a future right. 

Khettramont Dasi v. Shyama Churn, 21 C. 5389; 
Brindabun Chandra v. Sureswar Ghaha, 10 C. L J. 263; 
3 Ind. Cas. 178, distinguished. 4 

Jn an application for letters of administration, it is 
quite outside the scope of inquiry to determine the 
limits of the estate. 


First appeal from the order of the Dis- 
irict Judge, Lahore, Gated the 8th July 1911, 
refusing to hear the objections of appel- 
lanis to grant of letters of administration to 
respondent. 

Lala Sangam Laland Lala Hukam Chand, 
for the Appellauis. ; 

Mr.Parker aud. Mr. M. Obedulla, for the 
Respondent. 

JUDGMENT.—Mr. Jerry Allard having 
died leaving.a widow and two daughters; 
application kas been made by the widow 
for grant to ;ker of letters of administra- 
tion. The sisters of Mr. Jerry Allard 
object. ~The District Judge having decided 
that they have no right to objech in the 
presence of the widow and daughters who 
are the heirs, the sisters have appealed to 
this Court. The question is whether the 
sisters have any interest in the estate such 
ae would entitle them to intervene. 

For the appellants it is pointed out that 
Mr. Gomez Allard was given a grant 

‘of land, one of tbe conditions being that 
the proprietary rights were to remain in his 
family, and that he died leaving two sons, 
Joachim and Jerry, aud three daughters, 
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the present appellants, that mutation was 
then effected in the rameof Joachim, and 
on his death inthe nameof Jerry, but it 
is pleaded that this wasa family arrange- 
ment and that the daughters of Gomez are 
entitled to a share in the village. This may 
be, but I fail to see how it affects the case. 
What the widow seeks is letters of ad- 
ministration of the estate of Mr. Jerry 
Allard, shedoes not say she wants to ad- 
minister the land granted by Government 
io Gomex Allard. Jn an application for 
lettera of administration it seems quite out- 
side tle scope of inquiry to determine the- 
limits of that estate, granting that as regards 
the land granted by Government daughters 
are entitled to ashare, the appellants may 
have a share as daughters of Gomez Allard, 
but it is difficult to see how they cau claim 
to idherib any of the share of Jerry 
Allard in the presence of his daughters, to 
say nothirg of the widow. 

Then it is said that appellants claim by 
survivorship; but assuming that appellants 
and Mr. Jerry Allard were joint owners 
of the land granted by Government, still 
the fact remains that all the widow is 
reeking 18 the administration of her hus- 
band's estate; she does not ask fo encroach 
on any one else's share in any joint property. 

Then, ibis urgedthat the daughters may 
die and the appellants succeed, and that they 
thusbavea reversionary interest which entitles 
them to intervene, and Khettrimoni Das? v. 
Shyama Ohurn (1) and Brindabun Ohandra 
v. Sureswar Shaha (2) are quoted in support 
of this proposition. Both cf these, however, 
are cases of a reversioner under Hindu law 
being allowed to intervene. In Khettramonz 
Dasi v. Shyama Ohurn (1), the daughter 
af the deceased was allowed to intervene as a 
reversione!; the point ia discussed some- 
what briefly on page 512, where it is said 
there is ground for supposing that the widow 
is colluding with the applicant for probate. 
This case went up to the Privy Council 
[see Shama Charan v. Khettromont Dasi (3) 1], 
where the daughter’s locus stand: was appar- 
antiy not questioned. In Brindobun Ohandra 
Shaka (%), the point is dealt 
with at some length. On page 268 several 


(agen nre quotedin which the digtinction 
(1) 21 C, 639. 3 
(2) ‘OC. L. J. 268; 3 Ind. Cas, 178. 

(3) 27 0. 521; 27 L A. 10. 
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.between an interest tbat has arisen and is 
represented and an interest that has not 
arisen and never may arise is pointed out. 
The observations of Lord Westbury in one of 
these cases as to an interest that has nob 
arisen being merely an expectation of a future 
interest or rather of a future event which 
may give an interest are noted, but itis then 
held that the interest which would justify 
intervention in probate proceedings need 
nob be an interest which has already arisen. 
The judgment then goes on to point out 
the peculiar position of a reversioner under 
Hindu law, and the various things which 
a reversioner can do. Later on (page 272) 
the principle followed in England, as laid 
down in Williams on Executors, Volume 1, 
is quoted, "any interest, however slight, 
and even, it seems, the bare possibility of 
an interest is sufficient ;" but here I find 
nothing which, in my opinion, can be held 
to cover the case of the possibility of a 
future interest, The case before the High 
Court was the peculiar case of a reversioner 
under Hindu Law, though no doubt there 
are several remarks in the judgment which 
may be regarded as applicable to probate 
proceedings generally. 1 do not wish to 
show any disrespect for any remarks of the 
learned Judges of the Caleutta High Court, 
even though they may be obiter dicta, but I 
note that the words in section 69 are “all 
persons claiming to have an ¢nferest in the 
estate" aud I certainly think that the onus 
of proving that the words "an interest?! cover 
tbe possibility of & future interest lies on 
the appellants in this case, and, putting 
aside the peculiar case of a.reversioner under 
Hindu law, I am unable to see how if can he 
said that the distinction which has so often 
been drawn between an interest which 
has arisen and is represented and an interest 
which has not arisen and may never arise 
should be disregarded in cases of appli- 
cation for grant of probate or administration. 
The reversioner under Hindu law has cer- 
tain peculiar rights while he is still a re- 
versioner, and so his case seems to me pe- 
culiar, I do not wish to put too narrow 
an interpretation on ihe words which I 
have quoted from section 69, but I think I 
am bognd to interpret the words as they 
' stand, and not to give them a wider meaning 
than they bear on their face. In my opinion 
the word "interest" cannot cover the case 
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of a mere reversioner. As pointed out by 
Lord Westbury, an interest that has not 
arisen i3 properly not an interest, nor ‘a 
right; it is nothing more than a bare ex- 
pectation of a future right. 

I hold, therefore, that the fack that appel-. 
lants claim to be reversioners does not give 
them a right to intervene. 

How they can claim any present interest 
in the estate of the deceased in the presence 
of his wife and daughters I on&anob imagine. 
As I have already pointed-out, ib is a case 
of claiming to administer the estate of the 
deceassd and any question as to the extent 
of thé share held by the deceased in the land 
granted by Government does not come into 
the case. 

In codelusion, I note that it is contended 
for the respondents that no appeal lies in 
this case and this seems tu me correct, dat 
as | have decided the case on the merits, 
I need not stay further to conaider whether 
an appeallies, or whether, iu the event of no 
appeal, [ should entertain the casa as an appli- 
catiou for revision. 

The appeal fails and is dismissed with 
costs, 

Appeal dismissed, 
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CALOUTTA HIGH COURT. 
Ssgcosp Civit Appear No. 2664 or 1909, 
August 22, 1911. 
l'resent: —Mrv. Justice Mookerjee and 
Mr. Justice Carnduff. 
MAHOMED FARID-—PiatINTIFF— 
AÁPFELLANT 

i versus 
MAHOMED ABDUL GAFUR AND ANOTHER 
—DrENDANTS— RESPONDENTS. 

Muhammadan Law —Gift—Validity—Delicery of one 
of two properties given —Effect. of gift—Wheliher whole 
gift void, 

If a gift is made of two distinct properties aud is . 
perfected with regard to one of them by delivery, 
and not’ with regard to the other, the gift is not void 
iu its entirety, but takes effect as to the property 
which has been duly delivered. 

Appeal from the decree of the Sub-Judge of 
Patna, dated the 16th August 1909, affirming 
that of the Mansif of Behar, dated the 
3lst March 1909. 

Monlvi Sved Shamsul Huta, Babus Buldso 
Narain Singh and Jyotish Ohandra Streir, for 
the Appellant. 
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Moulvi Muhammad Mustafa Khan, 
the Respondents. 
. JUDGMENT. 

MookE8JEE, J.—The subject-matter of the 
litigation which has culminated in this appeal 
is immoveable property originally owned by a 
Muhammadan lady named Rasulan, who died 
on the 2ist March 1907. The plaintiff:appel- 
lant claimed the property by right of inherit- 
ance. The first defendant resisted the claim 
on the basis of a deed of gift alleged to have 
been executed by her on the 24th Septem- 
ber 1904. He further asserted that the 
lady subsequently took from him a lease of 
the disputed property on the 2nd October 
1904, to continue during her life-time. In 
the original Court, as als» in the Court of 
Appeal below, the plaintiff challenged the 
deed of gift and the lease as fictitious in- 
struments, That case, however, completely 
failed, with the result that the Courts below 
concurrently made a decree in favour of the 
defendant. On the present appeal, the 
plaintiff has challenged the decision on the 
ground that, even ifthe deed of gift be 
assumed to be genuine, it did not vest good 
title in the donee, because the deed of gift 
covered two properties, and as possession 
was delivered tothe donee of one of the 
properties only, the gift was void in its 
entirety, With reference to this argument, if 
may be mentioned that the deed of gift 
comprised the share of the zemindari now 
in dispute, as also a dwelling-honse and 
lands appurtenant thereto. The oase for the 
plaintiff is that there was no delivery of the 
house, and that, consequently, the gift failed 
with respect to both the properties, though 
they were distinct. The point was not 
specifically raised in either of the Courts 
below, and the question whether there was 
delivery of the house sufficient to validate 
the gift thereof has not been determined by 
the Subordinate Judge. But it may ba 
assumed for the purposes -of the present 
argument that there was not such delivery 
of the house as is deemed essential by the 
Muhammadan law for the validity ofa gift 
thereof. This assumption, however, cannot 
affect the title to the house which is notin 
controversy in this litigation. ` 

The learnod Vakil for the plaintiff. appel- 
lant has b-e xdly contended that, if a gifs is 
made o: two properties, and delivery i8 given 
of one only, the gift faila in its entirety, 
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even though the properties bo distinst, but 
he has conceded that he has not been able 
to discover any authority for this singular 
proposition. On the other hand, there are 
passages in the writings of Muhammadan 
Jurists, which directly or indirectly militate 
against this proposition. 

Thus, in the Fatawa Alamgtrt ib is pieron 
ag follows : 

“Ita man says to another, I make a gift 
to you of these two houses," and one of them 
ig occupied, the gift is nob valid with 
respect to oneofthem. But if & man says, 
‘I make a gift of this house to youand of my 
share in this other house,’ the gift (z.e., gift 
of both the house and the share in the 
other house) is valid. Thus it is laid 
down in the Khizanat- Al-Mufluz. " (Fatawa 
Alamgiri, Cal. Ed., Vol. IV, page 530). 

Again, I find the following passages in the 
Fatawa Qadi Khan. 

“ (1) A man makes a gift of a house to 
another man and delivers it to him while it 
contains furniture belonging to the donor. 
The gift is not valid, because the thing given 
is occupied by something which is nob includ- 
ed in the gift, and, therefore, the delivery is 
not valid, ” 


“ (2) A man makes a gift of a house con- 
faining furniture, and he makes a gift of the 
furniture as well, and allows the donee to 
take possession of them, Then, afterwards, 
the furniture is claimed by another ; still the 
gift of the house remains valid. Similarly, 
if he makes a gift of a sask along with the 
goods it contains, and allows the donee bo take 
possession of them, and afterwards the sack 
is claimed by another man, the gifs of what 
it contains is still valid. ” 


“ (3) Lf a man makes a gift of a house to 
another, and the house contains furniture 
belonging to the donor, and he gives delivery 
of the house with whab it contains, and 
afterwards makes a gift of the furniture, 
the gift of the furniture is valid, bat nos 
that of the house.........Ít he mak3s a gift 
of the furniture firat, and gives possession 
of the house along with the farniture aud 
then makes a gift of the house also, the 
gift of both of then is valid " (Futaws Qd 
Khan (1196 A. D, Lackaow Bd., Vol. II, 
pages 283 and 984). : 


A similar doctrine is recognised by the 
author of the Durr-al-Mukhéar : 
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“Ifa man makes a gift of a sack contain- 
ing grains belonging to the donor, or house 
coniaining his furniture, or & horse which 
bears a saddle belonging to him, and he 
delivers them (to the donee) in that state, 
the gift is not valid. But in theconverse 
case, the gift would be valid only with 
respect {o the grairs, the furniture, and 
the saddle " (Darr.al-MukAiar by Al. Hiskaf, 
1677 A. D. Constantinople Ed., Vol. IV, 
page 779). 

That there principles are firmly establish- 
ed in Mubammadan Jurisprudence is clear 
from the fact that they were set oub in à work 
of great authority composed at least half a 
century before the time of ike author of the 
Hidoyah and Qad? Khan: 

"If a man makes a gift of a house to 
another containing furniture belonging to 
himself (literally, belonging to the donor), 
and afterwards makes a giftof the furniture 
itself, then if he does not give delivery of 
possession of the house till after making a 
gift of the furniture, and he gives delivery 
of possession of the house along with that 
of the furniture (literally, altogether), the 
gift is valid. But if he makes a gift of it 
and gives delivery of possession of it, and 
then makes a gift of the furniture, the 
gift (of the house) is not valid.” (KAulasat- 
al-Fotuwa by Tahir bin Ahmad.-al- Bukhari, 
1147 A. D.) 

The guestion is also considered by Baillie 
in bis Digestof Muhammadan Law, Second 
Edition, Part l, page 6527, and in his 
Muhammadan Law of Sale, page 259. In my 
opinion, it cannot be disputed, in view of the 
principles recognised in the texts already 
quoted, that if a gift is made of two distinct 
properties andis perfected with regard to 
one of them by delivery, and not with regard 
to the other, the gift is not void in its 
entirety but takes effect as to the property 
which bas been duly delivered. The con- 
tention of the learned Vakil for the appellant 
to the contrary cannot be supported either 
upon the authorities or upon any rational 
ground that can be suggested. 

The result, therefore, is tbat the decree 
made by the Subordinate Judge must be 
affirmed and this appeal dismissed with costs, 

CARNDUFF, J.—1 agree. 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Finst Otrvin APPEAL No 278 or 1910. 
December 19, 1911. 

Present : — Sir Henry Richards, Kt, K.O., 

Chief Justice, and Mr. Justice Banerji. 

RAM PRASAD — D&FENDANT —ÁPPELLANT. 

VETEUS 

Musimmot BEDO —PratsTIFF — RESPONDENT, 

Transter of Property Act (IV of 1832), ss. 54, 128—. 
Sale or gift, how effected —Registration—Mutation— 
Estoppel - Statement by donor before mutation officer 
that the donee's nume may be recorded, whether alone 


sufficient to affect transfer —Suit by donor for possession, 
whether maintainable. 


The husband of the plaintiff B, a widow,and&. were 
both entitled to get possession of certain immoveable 
property. R. made an application for mutation of 
his name alone in the Revenue Court. B. made a 
statement before the mutation officer that she was 
the heir of her husband but she did not want her 
name entered in the khewat and agreed to Kg. 
name being entered in respect of the estate. Upon 
this Rs. name alone was recorded in the Revenue 
papera. Sometimes afterwards B. filed a suit for 
possession of her husband’s share in the property 
against R: 


Held, that ths suit was maintainable. The state- 
ments of B. in the mutation proceedings could not be 
said to have complied with the provisions of sections 
51 and 123 of the Transfer of Property Act which lay 
down tle effectual mode of effecting transfer of inter- 
est in immoveable property by sale or gift. 


First appeal from ths decision of the 
Subordinate Judga of Meerut, dated 19h 
April 1910, 


FAOT3:—The material fasts will a253ac 
from the followiug jadzineat of the Additional 
Judge of Meerat: 


This claim arisss oat of a morigaza which 
was made by Musümmot Bagam in favour of 
Har Pershad in lien of Rs. 590 in 1831. Tha 
mortgage was afterwards redeemed by Musim- 
mat Niazw, daughter of Musammat Bazam, 
who was the owner ofa 7[|i0;h share iu 
the mortgaged property by inheritance» fron 
her father, andthe equity of redamotiou 
in the remaining property was parchased 
bz Baldeo Sahai, husband of Musinmit 
Bedo, plaintiff, and by Ram Pershad, defen. 
dant. Baldeo Sahai and Ham Purahad s2ai 
for redemption aud g ta decree in respic5 
ofa 23/40sh share of the mortgagad pr» 
perty conditioned on the piymant of a pro- 
portionate amount of the mortgazs.dasbs t; 
the heirs of Mustmmat Nias. They did 
nob, however, deposittha amount in QCoarg 
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within the time fixed and that decree oon- 
eequently became inoperative. 

Subsequently, Ram Pershad filed another 
suit for redemption cf the same property 
and got a decree on payment of Rs. 427-1 4 
which was upheld on appeal. Musammot Bedo, 
widow of Baldeo Sahai, was impleaded as a 
defendant in the above suit under section 32 
of the old Code of Civil Procedure. After 
that decree, Ram Pershad paid the amount 
of the mortgage-money and took possession 
of the mortgaged property and got his 
own name entered in the Revenue papers 
to the exclusion of the plaintiff. He then filed 
a suit for arrears of profits against the 
heirs of Musammot Niszan, in which the 
present plaintiff was also impleaded as a 
pro forma defendant. 

The plaintiff states that she then came to 
know that the present defendant who used 
to act as her sazbarahkar or manager had 
wrongfully got his sole name entered, in the 
Revenue papers although, as she states, the 
mortgage-money had been paid by her and 
the defendant jointly and she, therefore, sues 
for the recovery of possession over a half 
share out of the mortgaged property with 
mesne profits. 

The defence is that the mortgage morey 
was paid and the mortgage redeemed ex- 
clusively hy the defendant; that after the 
death of Baldeo Sahai, the plaintiff 
vcluntarily relinquished her rights ard got 
m ulation effected in favour of the defendant; 
that in the redemption suit prcseeuted by 
the defendant, the present plaintiff expressly 
admitted that she had ro title to the mort- 
gaged property; that thedefendart was not 
acling 88 a manager on behalf of the plaintiff 
at the time, and that in any case the plaintiff 
cannot succeed without paying half the mort- 
gage mcrey aud coste, 


The guestions for disposal are whether 
iLe plaintiff relinquished her rights in the 
morigaged property after Baldeo Sahais 
death ard got mutation effected in favour 
of the defer dant, or did the defendant dis- 
honestly get his cwn rame entered to the 
«xe'vsion of the plaintiff ard is the plaintiff 
eriitled to a half share thereir; whether tlie 
cefercant was acting as a sa?»barahkar cr 
marager of the plaintiff after Baldeo Sahai’s 
death ard filed a suit for redemption on 
behalf cf himeelf ard the plaintiff and 
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redeemed the mortgaged property after 
taking a half share of ihe morigage morey 
from her, or did the defendant pay the 
whole amount of the mortgage-morey bim- 
self, and is the plaintiff entitled to posses- 
sion and if so op what payment; whether the 
plaintiff is entitled to the mesne profits 
claimed ard to what extent, and whether the 
description of the disputed property given 
in the plaint is correct. 

It appears from the evidence cf Shib 
Charan Dar, who was a Naib Registrar 
Qanungo at Hapur in 1902, and Din Dayal, 
who was then Fatwari at Hapur, and the 
mutation record summoned, that after the 
death of Baldeo Sahai, which tock place on 
the 3rd January 1902, a mutation case was 
started on the report of the Patwarz, in 
eourse of which the present plaintiff was 
examined by the Naib Registrar Qanungo 
and she then stated from behind the pardah 
inside her house that she was the heir of her 
husband, Baldeo Sahai, but she did not want 
the entry of her name in the khewnt and 
was willing that the name of Ram  Pershad, 
the present defendant, may be entered in 
respect of the estate, of which Musammat 
Niazan waa the mortgagee. She was 
identified at the time of making that state. 
ment by Ram Lal who was then her karinda 
and wasalso working forthe defendant and by 
Din Dayal, Patwari of the village, Ram Lal 
died on 16th April 1906, and Din Dayal 
bas been examined owing to his illness by 
commission. Ram Lal's signature has been 
identified by kis son Harsarandas. The 
plaintiff denies that she made that statement 
but, in the face ofthe statement ofthe Qanungo 
and the evidence of Din Dayal, witness, and the 
signature of Ram Lal, who was her own 
karinda, I cannot believe her. 


It seems to me probable that the defen? 
dant induced the plaintiff to assent to his 
name being recorded either by telling her 
ihat the previous claim for redemption had 
been unsuccessful, and that her right in the 
property was extinet, or by telling her that 
ihe matter may be left in his hands to fight 
cul. In any case, assomirg that Musammat 
Bedo merely gave berassent to the defendant’s 
name being entered in the Revenue” papers rit 
docs rot follow that that asscnt amounted to a 
ixansfer of property or fo a relinquishment 
of her proprietary rights. In the case 
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of Mohammad Imamali Khan v. Husain Khan 
(1) where a plaintiff oa his brother's death 
admitted the existence of a custom of 
primogeniture and joined in a petition asking 
that the defendant's name should be entered 
dakhil kharijin the Revenue records, their 
Lordships of the Privy Council held that 
there can be a withdrawal or retraction of 
a gratuitous admission unless there was some 
obligation not to withdraw it, that no such 
obligation existed in that case, and that 
there was no proof of any title on which the 
admission could rest. A statement made in 
a deposition that the plaintiff wanted that 
the defendant's name should bə entered in the 
Revenue papers and that she did not want her 
own name to be entered amounted neither to & 
contract nor to a transfer of property much 
less to a renunciation of title. Under 
sections 54 and 123 of the Transfer of 
Property Acta transfer of immoveable pro- 
perty, over Rs. lOO in value or where the 
transferor was not in possession, could ba 
effected only by means of a registered 
instrument, and an assent merely to the 
entry of another’s rame in the Revenue 
papers cannot, therefore, amount to a re- 
nunciation of title. The plaintiff in her 
statement before the Qanungo nowhere 
gaid thatshe was giving up her ownership, 
and renouncing her title, or that she made 
Ram Pershad the owner of her property and, 
under the circumstances, if there was no 
transfer, no contract, nor a renunciation 
of property there was nothing to prevent 
the plaintiff withdrawing from her previous 
statement of assent to the entry of the 
defendant’s name in the Revenue Records 
and claiming a title to a half share in the 
property by inheritance from her husband. 
Ib is admitted that the plaintiff's husband 
and Ram Pershad lived separately (vide 
paragraph 3 of the written statement) and 
as the defendant was acting asa manager 
on behalf of the plaintiff after the death 
of her husband (vide Sheo Charan Lal's and 
Din Dayal's evidence) and the plaintiff was 
a  pardanashin woman, who had no 
opportunity for obtaining independent advice 
before making that statement, I hold that 
both inlaw as well ason the facts she 
is justifidd in withdrawing her assent and 
claiming a half share in the mortgaged pro- 


perty belonging to her husband. Mutation 
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of names in the Revenue records confers no 
proprietary title | Okokhey Singh v. Jote Singh 
(2).] The learned Pleader for the defen- 
dants relies on the case of Har Lal v. Sardar 
(3) but in that case the plaintiff had stated 
in her evidenco that Dullia was the proper 
owner of one moiety of the estate and that 
the two had agreed to share that which 
stood inthe name of Ganesh Pershad (Ibid. 
page 405). In the present case the plain- 
tiff beyond stating that she was the 
heir of her husband and assented to the entry 
of the defendant’s name in the Revenue 
Records said nothing whatever about any 
acknowledgment or renunciation of ownership 
or title and, as observed by Lord Hobhouse 
in the later case of Muhammad Imam Ali v. 
Husain Khan (1), “it would be absurd to sup- 
pose that the plaintiff made any representasion 
to the defendant, neither was the situation 
of the defendant altered in any way to his 
prejudice,” “No consideration,” observed hia 
Lordshipin the above case, "was given by 
the defendant nor is there anything in the 
transaction to createa trust. Possibly, it 
might have given the defendant a possession 
on which time could ron but, if so, time has 
not run long enough to createa bar...,.....1f 
then there is no transfer, no estoppel, no 
bar by time, no trust, why should not the 
plaintiff assert his legal rights, whatever 
he may in ignorance of the facts or in 
deference to his uncle or for any other cause 
nob injurious to the defendant have ad. 
mittedP" The plaintiff is, therefore, entitled 
to withdraw from her gratuitous assent to 
the entry of the defendant’s name in the 
Revenue Records and to claim a half share in 
the mortgaged property, belonging to her 
husband.  - 

The defendant also-relies on & written 
Blatement said to have been filed by the 
present plaintiff in the previous suit for 
redemption brought by the present defen- 
dant in which the present plaintiff and 
her daughter were impleaded as pru forma 
defendants- In that written statement it 
was stated that the property left by Baldeo 
Sahai belonged to the plaintiff, but I 
am not satisfied that that written statement 
was fully explained to, and understood by, 

(2)6A.L.J. 100; 11 Bom. L. R.€9; 13 C. W.N. 
274; 9 O. L. J, 151, 5 M. L. T. 167; 31 A. 73; 19 M. L. 


J, 129; 12 O. C, 288; 1 Ind, Cas, 166. 
(3) 11 A. 399. 
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Musammat Bedo, or her daughters, or that 
Musammat Bedo had any opportunity for 
obtaining independenb* advice before she 
made that admission and an admission of 
that kind obtained from a  pardanashin 
lady by à person who was her sarbarahtar 
and manager in his own favour without 
consideration having been paid to her and 


‘without any opportunity having been given to 


her to obtain independent advice cannot be re- 
garded as conclusive under section 81 of the 
Evidence Act. The rule of Law on the subject 
is laid down 1a the leading case of Munshi 
Buz-lul Raheem v.  Shamsunnissa (4) where 
an endorsement of transfer by a wife 
in favour of ber husband was set aside 
atthe instance of the former and it was 
followed in Mariam Bibi v. Sakina (5) and 
Shamboeti v. Jago Bibi (6) and Raghunath 
v. Varitwandas (7). The defendant Ram 
Pershad admits in his evidence that he 
worked as a karinda for Musammat Bedo 
for a year after the death of Ram Lal, which 
took place according to the evidence of his 
son Har Sarandas on the 16th April 1906. 
As a matter of fact, the defendant was 
acting as Musammat Bedo’s manager and 
sarbrahkar from long previous, for in a 
receipt granted by him about arrears of 
renton the 4th June 1905 on behalf ot 
Musanmat Bedo, he described himself as 
her karinda (vide the receipt Exhibit VI 
filed ). The written statement was signed 
on the 2lst April 1906, and filed on the 
26th April 1906, ten days after the death 
of Ram Lal, the plaintiff’s other karinda, 
and auy statements or admissions contained 
therein in favour of her  sarbarahkar aud 
manager Ram  Pershad must be regarded 
and accepted with very great caution. 
Shib Charandas, Qanungo, states that Ram 
Pershad was present when Musammat  Bedo 
was examined at the time of mutation on 
the 29th April 1902, and it is unlikely that 
he would not have been present when 
Musammat Bedo’s signature was taken to 
the above written statement, for Ram Lal, 
the only other karinda, had died a week 
previons and there was no one else to look 
after the plaintiff's affairs. The statements 
of Indarjit:- Singh and Har Pershad, witnesses, 


(4) 11 M'I. A. 661; 8 W. R. (P. 0.) 8. 
(5) 14 A. 8. 

(6) 29 O, 749. 

(7) 30 B. 678,8 Bom. L. E, 529. 
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that Musimmat Bedo affixed her seal on the 
written statement at her honse cannot be be- 
lieved, because in the written statement itself 
it is stated that it was signed und verified in the 
Court compound at Hapar. Ibis nowhere al- 
leged in the evidence that Musammat Bedo 
want to theCourt compound, and it is, therefore, 
obvious that improper advantage must have 
been taken of Musammat Bedo’s seal which 
Musammat Bedo says she used to give to 
Ram Pershad whenever he required it as 
her sarbarakar. Musammat Bedo had no 
notice to relinquish her half share in the 
mortgaged property unless her reliaquish- 
ment was obtained by a representation that 
by reason of the former suit having proved 
abortive, her title was weak and doubtful, 
but, assuming that she did relinquish, there 
is nothing to prevent a gratuitous reliaqaish- 
ment or admission from bəinz with- 
drawn on the real facts becoming known to 
her, 

The next question is whether she had 
paid her half share of the morbzaga-m ney 
at the time of the second sait or ab the 
time of redemption. The defendant was 
undoubtedly her sarburahkar or managar at 
the time when the second redemption suit 


“was filed, for as I have said above Ram 


Pershad admits that he acted as her manager 
fora year after Ram Lal's death and ina 
receipt dated the 4th June 1905, ha desorib- 
ed himself as her &asZnda (vide Exhibit «I 
filed),- Shib Charandas states that the defen- 
dant was the plaintiffs manager in 1902 
when the plaintiff was examined, aud Din 
Dayal states that Ram Pershad worked 
till 2$ years back on her behalf, The re. 
demption-money was paid on the 10sh 
July 1906, so that by either account, the 
defendant was then working on behalf of 
the plaintiff, and itis not improbable, that 
he may have paid the mortgage money ont 
of the profits. There is, however, no clear 
evidence about it. The accounts have not 
been filed, and the plaintifi’s sole state- 
menton the point cannot be regarded as 
sufficient. 

The plaintiff is, therefore, liable to pay 
Rs. 213-8-8 to the defendant exclusive of 
the costs incurred by the defendant in the 
redemption suit, under section 95 of the 
Transfer of Property Act, if she wants to 
recover possession over her half share. 
Rupees 99-14 were incurred as costs in the 
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Comt of first irstance and Rupees 22 5 in 
the Court of Appeal (vide the decrees in 
that record eummoned?, Those costs. were 
not awarded {fo tho then plaintiff in the 
redemption case. Musammat Bedo is liable 
accordingly to pay Rs, 41.1.6 about her 
half shere of those costs. The costa incarred 
in the secord appeal had been awarded to 


the then plaintiff against the then defendants , 


and as they can be recovered from the 
latter they need not be ineluded in the 
accounts. There is nothing to show that that 
amount is irrecoverable. No other costs are 
proved, The plaint/ff is, therefore, entitled 
to possession over a half share on payment 
of Rs, 254-10-2 to the defendant. 

No mesne profis can be allowed as the 
plaintiff is : ct proved to have paid her share 
of the mcrtgaged morey to the defendant as 
yet. 

The mortgaged property redeemed by 
the present defendant amounted to 33/40ths 
share outof No. 9 khewast measuring 46 


bighas 6 biswas. The plaintiff will be 
entitled to a decree over a half share 
out of the same. 

The claim is decreed accordingly for 


posseesion of a half share out of 33/40ths 
of No. S kkewat measuring 46 bighas 6 
biswas guhhta in Mouza Imtouri in dispute 
‘on payment of Rs. 254102 within six 
months from tbis date, The decree will 
be framed in terms of Order XXXV, rule 7 
of tbe Civil Preeeduie Code, Six months’ 
time wil be allowcd. In case of default, 
ihe defendant will be entitled to a decree 
for sale The rest of the claim will be 
disallowed The plaintiffs proportionate 
costs will be charged against the defendant, 
who shall bear his own costs. 

Mr. Hamilton, for the Appellant. . 

Hon'ble Mr. Sunder Lal, with him Mr, 
Parmeshawor Dayal, for the Respondent. 

JUDGMENT.—In our opinion the de. 
cision of the Court below was quite correct. 
It is admitted that the plaintiff's title to 
recover possession of the property in suit 
upon the terms and conditions mentioned 
in the decree of the lower Court is establish- 
ed, unless certain statements which the 
plaintiff made in certain mutation proceed- 
ings prevented her from bringing the 
present suit. In our opinion these state- 
ments mean ab most that it was at that time 
the intention of the plaintiff to make a 
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gift of her share in the property to the 


defendant. Under sections 54 and 123 of 
the Transfer of Property Act, a sale or 
giftof an interest in immovenble property’ 


must be proved by the production of 
documents executed and registered according 
to the provisions of the Act It cannot for 
one moment be urged that the statements 
made by the plaintiff in the mutation pros 
ceedings complied with the terms of these 
sections or that they estopped her from 
maintaining. the suit, We accordingly 
dismiss the appeal with eosts, including fees 
in this Vourt on the higher scale. 
Appeal dismissed, 


(s. c. 15 C. L. J. 17.) 
CALCUTTA HIGH. COURT. 
REGULAR Civi, Appeat No: 402 or 1910; 
August 30, 1911, 
DI^esent: — Mr. Justice Mookerjee and 
Mr. Justice Carndnff: 
Mohuraja RAM NARAIN SINGH— 
DEFENDANT — APPELLANT 
versus 


ODINDRA NATH MOOKEKJEE AND 


Q1HE- 8—PrLAINTIFFS— RESPONDENTS. 

Loan-— Promise to pay implied —Bond—Mode of pay- 
ment prescribed, whether creditor limited to that mode 
oniy— Personal obligation to re-pay~—Limitation Act 
(XV of 1877) Sch. II, art. 116 — Money due on registered 
bond— Time begins to run, when — Commission - Judi- 
cial functions of Court not tobe delegated —Civil Pro- 
cedure Code (Act V of 1908", s 75. 

Every loan implies à promise to re-pay, and an 
unqualified admission of indebtedness is equivalent 
to an express covenant and creates a personal obliga- 
tion. 

Ethel Georgina Kerr v. Clara, B. Ruwton, 40. L, J. 
510 relied upon. 

Where in a bond a mode of payment was provided 
but it was laid down that the debtor would be res- 
ponsible for any deficiency: 

Held, that the creditor was not limited to that; mode 
alono, if it was found’ insufficient to satisfy the debt, 
and that a suit was maintainable as upon a y iersonal 
obligation to re-pay the money borrowed. 

A suit to rezover money due on & registered bond 
is a suit for compensation for the breach of a con- 
tract in writing registered within the meaning of 
Article 116 of the second Schedule to the Limitation 
Act of 1877. 

Nobocoomar v. Siru Mullick, 6 C. 94 and "Husain Ali 
v. Hafiz Ali, 3 A. 699, relied upon. 

And the time within which the suit must bo insti- 
tuted is six years fiom the date when the contract: is 
broken, or where there are successive breaches. from 
the date of the breach in respect of which the suit 
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is instituted, or where the breach is continuing from 
the date when it ceases. 

Where a bond indicated that the debtor was to be 
allowed seven years for the re-payment of tho loan 
and that if the debt remained unsatisfied at the end 
of that period, the creditor might recover damages 
for breach of contract and the creditcr was put in 
possession of certain property belonging to the 
debtor, by which the debt was to be satisfied: 

Held, that, the obvious intention of the parties was 
that their liabilities should be adjusted on the expiry 
of the term, and that the creditor was not bound to 
sue whenever he failed to realise a sum mentioned 
in the bond at the precise point of time when it 
was assumed to be recov2rable from a tenant. 

The judicial functions of a Court cannot be dele- 
gated to a Commissioner. The power of a Court to 
issue a Commission is defined in section 75 of the 
Code of 190R. 

Appeal from the deoree of the Subordinate 
Judge of Hazaribagh, dated the 30th June 
1910. 

Babus  Psovash Chunder Mitler, Faraz 
Mohan Mojumdar and Susil Madhub Mullick, 


for the Appellant. 


Mr. B. Ohuckerbutty and Babus Sarat 
Chandra Roy Chowdhwy acd Khe!'ra Mohan 
Sen, for the Respondents. 

JUDGMENT, 

MGOOKERJER, J.—This appeal is directed 
against the preliminary decree in a suit 
fur recovery of money, The circumstances 
under which the snit was commenced by 
the plaiutiffs-respondents have not formed 
the subject of controversy in this Court. On 
the 14th April, 1896, Jadu Nath Mukarjee, 
ihe predecessor of tte plaintiffs, advanced 
to the defendant by way of loan a sum of 
one lac and thirty thousand rupees, to bear 
interest at the rate of seven and a half per 
cent. per annum. The loan was in- 
tended to be secured by a mortgage, the 
mortgagee to be placed in possession of 
varions properties of the defendant, and to 
apply the profits thereof in satisfaction of 
his dues A usnfructoary mortgage deei 
was drawn up and executed ! y the defendant; 
but for reasons about which we need not 
speculate, the instrument was not duly attest- 
cd by two witnesses, The document was 
iegistered on the 10.h June 1896, and the 
creditor tock possession of the properties 
mentioned therein. He continued in posses- 
sion up to the time of his death and there- 
after the plaintiffs entered into occupation as 
‘his representatives in-interest. The case for 
the plaintiffs in substance is that by reason cf 
the interference of the defendant, and his 
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other wise unjust acts ard conduct, they eculd 
not realise from the properties in their 
possession the sums which it was assumed 
in the dcenment cf the 14th April, 1896, 
could be collected from year to year. They, 
therefore, commenced the present action on 
the 18th January, 1909, for recovery of one 
lac, fifty-seven thousand, nire hundred and 
eighty-five rupees as the sum still due to 
them. The defendant did not repudiate the 
transaction, but contended that the su't had 
not been properly framed; that the claim 
was barred hy limitation, and that, in any 
event, the instrument Lad not created any 
enforceable charge cn immoveable property. 
On the merits, the deferdant denied the 
truth of the allegations in the plaint, and 
pleaded that the debt had been satisfied from 
the usufruct. The Subordinate Judge raised 
ten issues, some of which, at any rate, were 
enpe: duwus. He discussed the pleas in bar, 
overruled them as untenable, and referred 
to a Commissioner the trial of the questions 
on the merits. Upon the present appeal, the 
preliminary decree of {he Subordinate Judge 
has been assailed on three grounds, namely: — 
first, that the suit, as framed, is not maintain- 
able; seenndly, that the claim is barred by 
limitation, and thirdly, that the Subordinate 
Judge ought not to have delegated the trial 
of the suit on the merits to a Commissioner. 
No cross-objections have been preferred on 
behalf of the plaintiffs respondents against 
the conclusion of the Subordinate Judge that 
the document was inoperative as & mortgage, 
and did not create any charge on immoveable 
property. 

In support of the first two grounds which 
are closely connected and may be considered 
tegether, it has been urged that the plaintiffs 
were bound to sue for damages, and that 
if time is taken to sun from the successive 
dates wren the plaintiffs suffered loss by 
resson of the alleged misconduct of the 
deferdant, the claim is barred by limitation. 
To test the force of this objeetion, we must 
examine the provisions of the deed of the L4th 
April, 1696. The dceunent reci'es that 
Rs, 1,20,000 was borrowed by the defendant 
Makaraja, and that for the re-payment of the 
said loan, prircipal with interest, the creditor 
was to be placed in possession of properties. 
up to the end of Pous, 1959, Sambat, which 
corresponds with the 13th January, 1903. 
Lists were appended to the document of the 
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properties of which the creditor was to be in 
possession from year to year. liis desirable 
to mention that the creditor was to ba placed 
in possession of one set of properties from the 
very first year, of-another additional set from 
the beginning of tbe next year, and in the 
same manner, of further sets of properties 
from the beginning of the third and fourth 
years. The names of the tenants and the 
amounts recoverable from each of them were 
stated in detail. An account was also annexed 
to indicate how the debt was to be reduced from 
year to year, with the result, that on the 13th 
January, 1903, not only would the debt stand 
completely wiped out but there would be a 
balance due to the Maharaja to the extent of 
Rs. 230. The deed contained a provision 
that the creditor would be entitled to realise 
arrears of rent by institution of suits in his 
own name, but that, if auy tenant was ejected, 
a new tenant could be inducted upon the land 
by the Maharaja at his pleasure, or he might 
occupy the land bimself, with the result that 
the creditor would receive his dues from the 
new tenant or the Maharaja, as the case might 
be, The deed further provided, that if any 
excess collection was made by the creditor, 
the money would be refunded to the Maharaja 
year after year; while if the rent decreased in 
any village, the creditor would be entitled to 
the deficiency from the Maharaja. The deed 
also contained a covenant, that during the 
term, the debtor might at any time, upon 
payment of whatever was due, take back 
possession of the properties, and that, in any 
event upon the expiry of the term, he would 
be entitled to possession. The allegation of 
the plaintiffs is that, though they were in 
possession as provided in the deed, the debt has 
not been satisfied by reason of four circum- 
stances, namely, first, that upon the death of 
some of the tenure-holders, the defendant 
himself entered into possession and prevented 
the collection of rents by the plaintiffs.: 
secondly, that the rents realisable in respect 
of some villages were in fact less than the 
amounts mentioned in the schedule to the 
document: thirdly, that the defendant and 
his father had in some instances collected 
rents in advance, so that the plaintiffs could 
not realise as muci as was mentioned in the 
document: and fouríhly, that in the case of 
other villages, upon the ejectment of renants 
jn default, the defendant took possession, but 
neither satisfied the rent decrees, nor paid the 
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subsequent rents. The plaintiffs have attach" 
ed to the plaint a detailed specification o 
the properties comprised in each cf these 
classes, and their claim is for recovery of the 
unsatisfied balance of the debt due to them, 
In answer to this claim, it is argued on behalf 
of the defendant, that as there was no per- 
sonal covenant, the defendant cannot be held 
liable upon the docament; that at best the 
plaintiffs can only claim damages which must 
be deemed to have accrued on each several 
occasion, when the plaintiffs found themselves 
unable to collect the sums mentioned in the 
document, and that, treated from this point 
of view, the claim is barred by limitation. 
In our opinion, these contentions are unten- 
able. As was pointed out by this Court in 
Ethel Georgina Kerr v. Clara B. Ruston 
(1), every loan implies a promise to re-pay, 
and an unqualified admission of indebtedness 
is equivalent to an express covenant and 
creates a personal obligation, In the case 
before us, the Maharaja took by way of loan a 
large sum of money; that, obviously, implied 
& personal obligation to repay the loan. No 
doubt, a mode of payment was prescribed, 
but it cannot be suggested that the ereditor 
was limited to that mode alone, even if it 
was found insufficient to satisfy the debt. The 
case, therefore, does not fall within the prin- 
ciple laid down by the Judicial Committee in 
Narotam Das v. Sheo Pargash Singh (2) and 
Kalka Singh v. Paras Ram (3). As pointed 
out in Parbati Charan v. Gobinda Ohandra (4), 
the cases just mentioned merely lay down 
that if there is a covenant and an agreement 
to pay which is not absolute, but qualified in 
its terms „for instance, if there is a covenant 
to pay only in a particular manner or ont of 
a specified fund, it does not create the rela- 
tion of creditor and debtor as upon a simple 
loan of money. The case before us is of an ` 
entirely different description. The document 
provides a mode of payment of the debt, 
but expressly lays down that the debtor 
would be responsible for any deficiency, 
In our opinion, the suit can well be maintain- 
ed as upon & personal obligation to repay the 
money borrowed. 

The question next arises whether the 
claim or any portion thereof is barred 


by limitation. As pointed out in Ethel 
(1) 40. 149.510. . 
(2) 11 I. A. 83; 10 C. 740. 
(3) 22 I. A. 68; 22 C. 434. 
(4) 4 C. L. J. 246. 
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Georgina Kerr v. Olara B.. Ruzton (1), a suis 
to recover money due ona registered bond is 
&8uib for compensation for the breach of a 
contract in writing registered within the 
meaning of Article 116 of the second Schedule 
of the Limitation Act: that view accords 
with the earlier decisions in Nobocoomar v. 
Siru Mullick (5) and Husain Ali v. Hafizali 
(6). Itisclear that Article 116 has to be read 
along with Article 115,and the time withia 
which the suit must be instituted is sia years 
from the date when the contract is broken, or 
where there are successive breaches, from 
the date of the breaeh in respect of 
which the suit is instituted, or where the 
breach is continuing, from the date when it 
ceases. It has not been suggested on either 
side, that the present case can be brought 
within the third division of the Article, which 
may, therefore, be at once dismissed from 
consideration, The real question is, within 
which of the other two divisions, this case 
falls, On behalf of the plaintiffs-respon- 
dents, it has been argued that the contract 
was that the entire* debt would be re-paid 
within the 13th January, 1908, that the con- 
tract was broken, when upon that date the 
debt still remained unsatisfied in part, and 
that consequently six years ought to run from 
that date. On behalf of the defendant-ap- 
pellant it is argned, on the other hand, that 
the contract was that a specified sum would 
be paid ont of the income of certain pro- 
perties at prescribed times towards the 
“satisfaction of the debt, and that whenever 
the plaintiffs found it impossible to collect 
the sums mentioned atthe appointed time, 
there was a breach of contract with the result, 
that time ran from the date of each successive 
breach. Weare unable to accept_the latter 
contention as well founded. The document 
must be construed as a whole, and the situa- 
tion of the parties determined from all its 
terms. The document plainly indicates that 
the debtor was to be allowed seven years for 
the re-payment of the loan, and that if the 
debt remained unsatisfied at the end of that 
period, the plaintiffs might recover damages 
for breach of contract. It could never have 
been intended that upon failure of the plain- 
tiffs to realise from a tenant the sum assum. 
edin the deed to be -payable by him ina 
particular year, they would at once become 


(5) 6 C. 94. 
(6) 3 A, 600. 
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entitled to institute a suit for the recovery - 
of the specific sum from the Maharaja. 
That would imply thatthe parties contem- 
plated the possibility of numerous isolated 
suits during the term of seven years. There 
is no clause in the deed which compels us to 
impute such an extraordinary intention to the 
parties concerned. On the other hand, the 
plaintiffs might, so long as they were in 
possession, collect in one year what had re- 
mained unpaid during the preceding year; 
the position would -necessarily be of this ` 
description ia all cases where the plaintiffs 
might institate suits for arrears of rent as they 
were authorised to do by the document. We 
think the obvious intention of parties was 
that their liabilities should be adjusted on the 
expiry of the term when the possession of tha 
plaintiffs would terminate, and when, 
if nothing went wrong, the debt of the defen- 
dant would also be wiped out. We are not 
prepared to accept the contention of the appel- 
lant and construe the document as if it 
were au instalment-bond, under which, upon 
default of payment of one instalment, the 
ereditor becomes immediately clothed with 
the right to sue the debtor. In the case 
before us, the defendanb was further entitled 
to be restored to possession upon payment 
ofthe amount due at any time within the 
seven years. In view of these provisions, 
the contention cannot be supported that the 
plaintiff were bound to sue whenever they 
failed to realise a sum mentioned in the docu- 
ment at the precise point of time when it was 
assumed to ba recoverable from the tenant in 
question. The first two grounds urged on be- 
half of the appellants eonsequently fail. It 
becomes, therefore, unnecessary for us to con- 
sider whether, if the case was considered to 
be one of successive breaches, there was such 
an asknowledgment by the defendant as 
would make section 19 of the Limitation Act 
applicable. 

In support of the third ground, it has been 
urged by the appellant that the Subordinate 
Judge hasimproperly delegated his judicial 
functions to the Commissioner. This con- 
tention ig obviously well founded and has not 
been seriously resisted by the respondenta, 
The power of a Court to issue a Commission 
is defined in section 75 of the (Mode of 1908. 
It is not suggested that a local investigation ' 

“has to be made in this case or any accounts 
examined or adjusted. The plaintiffs assert 
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that they have hean able to collect oaly 
certain sums during the period of their 
possession of the properiies, aod that they 
hava failed by reason of tha misconduat of 
the defendant to collect various other sum3 
which are set ountin great detail in the 
schedule to the plaint, The barden 13 upon 
the plaintiffs to prove their allegations, and 
they must do 8o by relevant evidence taken in 
Court. If, in any particular instanoe, goad 
reasons are made oub for the issus of a 
commission for the examination of a particular 
witness, the Court can give appropriate 
directions in that behalf; otherwise the case 
must be tried out in Court. If the procedure 
&dopted by the Subordinate Judge is par- 
missible, all cases in their entirety may ba 
sent to a Commissioner for trial. Tho third 
ground must, therefore, prevail. 

The resultis that this appeal must be 
allowed and the preliminary decrea set aside, 
The case will be remitted to the Subordi- 
nate Judge to be tried on the merits, The 
- allegations of the plaintiff must be considered 
point by point, and such relevant evidenca 
as may be adduced must be. takin by the 
Subordinate Judge. Hs will then make 
his decree in the suit on the basis of the 
evidence so recorded. I costs of the 

ill abide the result. 
add Appeal allowed; crse semandel, 


PUNJAB CHEF COURT. 
Sreconp Civic Aprest No. 913 or 1911. 
January 13, 1912. 

Frecsent: —Mr. Justice Chevis. 
SUNDAR SINGH AND orugs8— Derexpants 
— APPELLANTS 
tersus 


Musimmat HAR ee ee 
ee n 
tom — Succession — Stster— Collaterals —Immorve. 
Fey ies acquired by father of last male holder — 
's right in occupancy lands. 
en ae two sons and two daughters. The 
aona died, one after the other, sonless. The collate. 
rals of A, got his ancestral land but his self-acquired 
immoveable property was mutated in favour of 
the unmarried daughter. On her death, the latter 
roperty was mutated in favour of a collateral. A.s 
A daughter thereupon sued for possession of 
j riy: 

l ad, tae the |laintiff as sister of the last male- 
holder must give way to the collaterals as regards 
jhe succession to A’s self-aequired immoveablo pro- 


perty. ; 


INDIAN CASES, 


[1912 


Hamira v, Rain Singh, 184 P, R. 1907; 
1907, followed. l 

A mortgagee’s rights in occupancy lands ars to be 
regarded as immoveable Property for the purposes of 
succession 

Bantu v. Ganda Singh,, 18 P, R, 1908; I Ind. Cas. 
450; 22 P. W. R. 1909, distingnished. 


Sccond appeal from tke order of the 
Divisional Judge, Ludhiana, dated the 23rd 
March 191], reversing that of the Munsif, 
let Class, Ludhiana, dated the 3rd January 
1911, dismissing plaintiff's claim. 

Lala Durg: Das, for the Appellants. 

Mr. Der? Dayal, for the Respondent, 

JUDGMENT.-—The facts of this casa are 
as follows. Sital held Jand in Rachin, but 
tock in mortgage the Ccecupaney tenure of 
ceriain land in Dad village. Sital died, 
leaving {wo sons and twa daughters. The 
sons both died, one afier the other, sonlesg, 
The collaterals got the anæsiral land, but 
the mortgaged land was mutated in favour 
of the unmarried daughter. She then died 
unmarried, and it was mutated in favour of 
the collaterals. The married daughter sues 
for possession alleging (13 an oral Will, and 
(2) a right by custom to succeed to the self. 
acquired immoveable property of her father 
in preference to the collaterals. As to the 
Will both the lower Courts have found 
against plaintiff, and nothing mire need be 
Bald on this point, 

The first Court dismissed the suit holding 
that plaintiff, as sister of the last male owner, 
musė give way to the collaterals, whatever 
the natcre of the property. The learned 
Divisional Judge on appeal held that the 
collaterals could only succeed to the self- 
acquired property of Sital in the absence of 
any descendants of Sital, male or female, 
and so gave the plaintiff & decree against 
which the collaterals appeal to this Court. 

The case seems to me to be fully settled by 
the Full Bench rolirg Hamira v. Ram Singh 
i1). In that case certain property had been 
acquired by one Saudagar, cn whose death it 
passed to his son. The son died andthe son's 
widow re married; Saudagar's widow then 
succeeded, and on her death the contest Was 
between a married daughter of Saudagar and 
Saudagar's collaterals. It was held that the 
fermer, as sister: of the last male owner, 
must give way to the collaterals so far as 
ite immoveable part of the property was 
concerred, even though the property wag 


(1) 134 P, R. 1907; 85 P. W. R, 1907. 


85 P. W. R. 
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self-acquired by Saudagar. Here the case 
is exactly the same. The contest is be- 
tween the sister of the last male owner 


. andthe collaterals of the father of the last 


male owner, and the property was acquired 
by the father of the last male owner. 
‘Following the Full Bench raling I must, 


in the absence of proof of any special custom, - 


give the preference to the collaterals. No 
special custom is proved; all that ciu be 
said is that an unmarried daughter of 
Sital's held the land for some time after the 
death of her brothers: but, in tbe first place, 
there is nothing to show that the collaterals 
ever had notice of the fact that it was pro- 
p sed io effect mutation of the land in Fer 
favour: lam informed by the parties that 
the two villagcs are 14 or 15 kos apart; 
and, in the next place, the collaterals may 
have been willing to let an- unmarried 
davghter hold for her maintenance till her 
death or marriage. They had, I think, a 
right to succeed even in preference to an 
unmarried davghter, but poseibly they thought 
they had no right, aud so did not contest, 
their mistake then would not estop them 
from claiming now as against a married 
daughter of Sital. (The uumarried daughter 
did not, I note, hold the land long enough 
for any right to be established by reason of 
adverse possession ) . 

Then, i$ is urged for the plaintif that 
mortgagee's rights in oconpancy lands. are 
not inmoveable property, and Bantu v. Gana 
Singh (2) is quoted, butthisraling merely lays 
down that adeht secured by a mortgage 18 
not immoveable property for the purposes of 
seation 268, Civil Procedure Code of 1882. 
I cannot regard this as sufEctent ground 
for bolding that the rigkts in dispute in 
this suit should be regarded as moveable 
property for purposes of succession under 
Customary Law, [|t is urged that the 
mortgagor may redeem the land at any 
time. Had the mortgagor paid the money 
and redeemed the land in the life-time of 
Sital-or of his sous then, of course, the money 
would have been moveable property and I 
thick Sital’s daughter would have been 
entitled to succeed to it and not the 
collaterals. But, in the same way, if Sital 
had acquired proprietary rights in land 
which after his son's death would have gone 


(2) 18 P. R. 1909; 1 Ind. Cas. 450; 22 P. W. R. 1999, 
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to his collaterala and not to his son's heirs, 
itis clear that Sital might, had he chosen, 
have again sold, that land and the sale- 
money. would as moveable property have 
gone to his sons, and after the last son, to 
the son's sister to the exelusion of the 
collaterals. 

On the strength of Hamira v. Ram Singh 
(1), I hold thatthe plaintiff’s claim must fail. 
I, therefore, accept this appeal, aud reversing 
the decree of the Divisional Judge, I restore 
that of the firat Court dismissing the 
suit, The. plaintiff will pay costs in all 


. Courts, i 


Appzal accepto 1, 


x 


PUNJAB CHIEF COURT. 
SECOND Civiu ÁPPzAL No 731 cr 1909. 
January 18, 1919. 

Present: —Mr. Jua*ice Johnstone aad 
Mr. Justice Rattigan. 
JAN KHAN AND OTHERS —PLAINTIFE J—— 
APPELLANTS 
versus 
AHMAD AND OTHERS —DargNDANTS — 


RESPON. ENTS 

Civil Procedure Code (Act V of 1908), s. l1-.Res. 
judicata — Partition proceedings — First suit that certain 
land was not shamilat deh —Dismissal of suit—tand 
alloited_ to defendants Subsequent suit that defendant 
had no right to share in shamilat, 

In partition proceedings a dispute arose between 

plaintiffs and certain other persons including tho 
defendants as to whother a certnin area of land wag 
the proprietary land of plaintiffs or was part of the - 
shamilat deh. Plaintiffs were directed to establish 
their rights ina Civil Conrt. Consequently, plain- 
tiffs brought a declaratory suit in which it was held 
that the land was shamilat deh, 
. The land ia suit was in subsequent partition pro- 
ceedings allotted to defendants. Plaintiffs thereupon 
brought this suit for possession of the land on the 
ground that the defendants were not khewatdars in 
the village, that they had no right to share the shami- 
lat deh, and that the award of the land to defendants 
was erroneous: 

Held, that the suit was not barred by reason of 
the previous suit. The only issue in the previous 
suit was whether or not the land was shamilat deh 
and plaintiffs were not bound to urge in the previous 
suit that defendants had no right to share in the 
shamilat as they were not hhew«tdars. 


Second appeal from the order of tie Ad- 
ditional Divisional Judge, Shahpur Division, 
dated the 21st of April 1909, reveraing that 
of the District Judge, Jhaug, dated the 39th * 
of April 1903, decreeing the plaintiff's claim. 
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Mr. Nand Lal, for the Appellants. ; 
Mr. Nanak Ohand, for the Respondents. 
JUDGMENT.—The plaintiffs are Biloch 


proprietors of Mauza Islampur Nashib, Shor- 


kot Tahsil, Jhang District, and the defendants 
are Sials of the same village. The plaint 
alleges that the land in suit was shamilat deh 
but was awarded on partition to defendants, 
' and that as the latter are nob khewatdars in 
the villages, such award was erroneous and 
not binding on plaintiffs, to whom the said 
land should have been allotted. Plaintiffs 
accordingly sue for possession thereof. 

Plaintiff's claim was decreed by the Dis- 
trict Judge, but upon appeal by the defend- 
ants, the Additional Divisional Judge held 
that the present suit was barred by reason 
of a previous suié between the parties in 
1904, and he, therefore, accepted the appeal 
and dismissed the suit with costs. 

From this decree plaintiffs have preferred 
a further appeal inthis case and have also 
applied for revision of the decree of the Ad- 
ditional Divisional Judge in another con- 
nected case, which related to a smaller plot 
of land and in which the points at issue 
between the parties were identical which 
those in issue in this case. In this judgment 
we shall deal with both cases. It appears 
that in 1903-04 a dispute arose during 
partition proceedings between plaintifis and 
defendants as to whether a certain area of 
land, in which the laud now in suit was ad- 
mittedly included, was the proprietary land 
of the plaintiffs or was part of the shamilat 
deh. Before the Revenue officar who was 
engaged in effecting the partition, plaintiffs 
asserted that the said area belonged to them 
as proprietors, whereas the present defend- 
ants and others asserted that ib was shamilat 
deh. The Revenue officer directed plaintiffs 
to institute a suit in the Oivil Courts to 
establish their alleged rignts, and in accord- 
ance with this direction, plaintiffs lodged a 
suit in the Court of the District Judge, 
L. Ganga Ram (who happened to be the 
same officer who, as Assistant Settlement 
officer, had heard their objections in the first 
instance) aud prayed for a declaration that 
the said area was the property of plaintiffs, 
To that suit the present defendants and all 
other persons who claimed interest in the 
land were impleaded as defendants. The 
‘three defendants pleaded that the land was 
shamilat and that they as khewatdars were 
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entitled to a share in it, L. Ganga Ram did 
not decide the latter question, nor was any 
issue framed with regard to it. He held, 
however, that the land was sham:lat deh and 
as a result of this finding he very rightly 
dismissed the claim for a declaration that it 
was the exclusive property of the plaintiffs. 

In the present suit the same persons who 
were plaintiffs in 1904 sue for possession of 
the same land on the ground that it was 
sham?lat deh but has been wrongly allotted to 
defendants, who are not khewatdars and are, 
therefore, not entitled to ib upon partition, 

The Additional Divisional Judge has, as 
above remarked, held that this question is 
res judicata between the parties, but itis not 
very easy to follow his reasoning. It is 
admitted by Mr. Nanak Chand, for respond- 
ents, andis indeed obvious upon the record 
of the former case, that in 1904 the question 
whether the defendants were Ahewatdars was 
not decided, and that the only issue that was 
determined was whether the land belonged 
exclusively to plaintiffs or formed part of 
the shamtlaét deh. The learned Additional 
Divisional Judge, however, seems to infer, 
that simply because the present defendants 
were impleaded inthe previous sait, it must 
be assumed that they were recognized both 
by plaintiff and by the District Judge as 
khewatdars. No doubt, in that suit they 
claimed that status, but ib was wholly un- 
necessary for the Court to decide that point 
in acase in which the sole material issue 
was whether the land was the property of 
the plaintiffs or was part of the shamzlat deh, 
and in point of fact that was the only issue 
then determined. Defendants were natural- 
ly impleaded as co-defendants in that suit 
as they were asserting certain rights in the 
land, but we fail to find anything on the 
record of that case from which it oan fairly 
be inferred that plaintiffs recognized them as 
khewatdars, The learned Judge observes 
that in that suit all the defendants were 
treated alike and that plaintiffs raised no 
objection. But why should they have done 
so? The only qaestion then at issue was 
whether or not the land was shamilat, and 
plaintiffs who were then contending that it 
was their exclusive property were not con- 
cerned with the further question whether if 
it was shamilat, all ofthe defendants would 
be entitled toa share therein. In our opi- 
nion, the latter question did not directly 
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arise in tuat suit and it certainly was nob 
directly or subsequently in issue bétween the 
then parties. Admittedly, there was no 
adjudication upon the point, and we cannot 


accept the contention that it was the daty ` 


of the plaintiffs in that suit to urge, in the 
alternative, that even if the Court saw fit to 
hold that the land was shimzlat, certain of the 
defendants, at all events, had no right to 
share therein, as they were not -khewutdars 
in the village. 

We accordingly hold that the present 
claim is not res judicata between the plaintiffs 
and the defendants, and accepting this ap- 
peal, and the application for revision in the 
connected case (Civil Revision No. 1975 of 
1909), we remand both cases, under Order 
XLi, rule 23, Civil Procedure Code, to the 
Divisional Judge for determination of the 
appeals to his Court in accordance with law. 

The Court-fee stamp on this: appeal aud on 
the application for revision will ibe refunded, 
but all otber costs will abide tha event. 

Oases remanded, 


PUNJAB CHIEF COURT. 
Civit RerERENCE Case No 87 or 1911. 
January 12, 1912. 
Present:—Mr. Justice Chevis. 
HETA RAM— 
versus 


CHAN] an AND OTHERS— 

Jurisdiction of Civil or Revenue Court—Suit by 
tenant for share of produce, forcibly removed by land- 
lord — Punjab Tenancy Act (XV1 of 1887), ss. 90, 77 (8) 
(i)—Practice—Oivil or Revenue Court returning 
plaint-—Reference to Chief Court. 

When a plaint has been returned once by a Revenue 
Court for presentation to a Civil Court, the Civil 
Court, ifit thinks that the suitis cognizable by a 
Revenue Court, should at once refer the question of 
jurisdiction for decision to the Chief Court. So, too, 
if a Revenue Court disagrees with the opinion of the 
Civil Court, it should at once refer the question of 
jurisdiction. 

A suit by a tenant for his share of the produce for- 
cibly removed by the landlord is cognizable by a 
Revenue Court. 


Case referred by the District Judge, Dera 
Ghazi Khan, with his letter No. 288, dated 
the 10th May 1911, for the orders of the 
Chief Court, Punjab. 

ORDER.—In this suit the plaint recites 
ibat the defendants, mortgagees of the land, 
gaveit to plaintiffs for cultivation on Lth 
batai, that the plaintiffs cultivated the kharif 
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srop in 1909, but that when the crop was 
ripe, the defendants removed it forcibly 
and took the whole of it. So the plain- 
tiffs sue for the value of. the cultivator’s 
Rhare of produce. 

The suit was instituted in a Revenue 
Court, but the plaint was returned for pre- 
sentation to.a Civil Court.- The plaint was 
then presented to a Munsif, who returned 
it for presentation to a Revenue Court. Then 
the Tuhsildar again returned the plaint. 
Then ihe Mansif again returned it, Then 
the plaintiffs, ficding that neither the Civil 
nor the Revenue Court wonld entertain 
their claim, put the plaint into the District 
Judge's petition-box, and the District Judge 
has referred the case to this Court, 

As pointed out by the District Judge the 
Courts have acted wrongly in repeatedly 
returning the plaint. When a plaint has 
been returned once by a Revenue Court 
for presentation to a Civil Court, the Civil 
Court, if it thinks that the suit is cognizable 
by a Revenue Court, should at once refer 
the question of jurisdiction for decision by 
this Court. So, too, if a Revenue Court 
disagrees with the opinion of a Civil Court, 
it should at once refer the question, 

The suit as lodged is, in my opinion, clearly 
entertainable by the Revenue Court. Accords 
the plaintiffs are the 
tenants and the défendants the landlords, 
The plaintiffs do not say they bave been 
dispossessed of the land, so it is nota suit 
falling under section 50, Tenancy Act, but 
itis clearly a suit falling under section 77 
(3) G) of the Act. Even if plaintiffs had 
asserted dispossession still the suit, lodged 
on 15th August 1910 and thus instituted . 
within one year of the dispossession, would 
be coguizable by a Revenue Court, as a tenant 
wko has been dispossessed can tor the period 
of one year claim to be stil regarded as a 
tenant, ride Kesar Singh v. Nihal Singh (1). 

I kold that the suit is cognizable by a 
Revenue Court only. It is cognizable, under 
section 77 (4). by an Assistant Collector 
of the lst grade. 1 direct the District Judge 
to return the plaint for presentation to a 
Revenue Court exercising powers vot lower 
than those of an Assistant Collector, 1st grade. 


Ordered accordingly. 
(1) 45 P. R. 1891. ° 
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PUNJAB CHIEF COURT. 
Secorp Civit AePgAL No 158 or 1903. 
January 18, 1912. 
Present: —M v. Justice Robertson and 
Mr. Justice Shah Din. 
Musammat KURI--D&FENDANT— ÁPPELLA NT 
versus 
DES RAJ AND OTHERS—PLAINTIFF3 — 


RESPONDENTS. 

Custom — Widow —Unmchastity — Forfetture of life es- 
tate— Burden of proof—Jats of Panipat Tahsil—Riwaj- 
i-am unsupported by instances — Evidentiary value. 

The bueden of proving a custom by which a widow 
forfeits the estate of her husband by reason of her 
' unchastity lies on the person asserting the custom. 
` Fatteh Singh v. Kalu, 107 P. R. 1*88, followed. | 

The value of av entry in the Riwaj-i-am must de- 
pend largely, if not wholly, upon the instances quoted 
in support of ib: 

Held, in the present case, that plaintiff had failed 
to prove that among Jats of the Panipat Tahsil a widow 
forfeits her life-estate by reason of her unchastity. 


Second appeal from the order of the Addi- 
tional Divisional Judga, Dalhi Division, dated 
the 30th October 1908, reversing that of the 
District Judge, Karnal, dated the Ist August 
1908, dismissing plaintiff's claim. 

Lala Sundar Das, for the Appellant. 

Mr. Harris, for the Respondents. 

. SUDGMENT.—In this case the collaterals 
of a widow Musammut Kuri claimed posses- 
sion of the land of Musamma! Kuri’s husband, 
which she waa holdingon a widow’s tenure, 
on the ground of her uuchastivy. The parties 
aro Jats of the Panipat Tus. 

It ia proved, and is not contosted, that 
Musammat Kuri gave birth to a child 18 
months after the death of her husband and 
therefore her unchastity is beyond dispute. 
A marriage on ker part is denied and the 
question before us is this: Does the unchas- 
tity ofa widow after her husband’s death 
entail forfeiture of that husband's estate P 
It is admitted and clearly is the case that 
where the custom is alleged by which a 
widow forfeits the estate of her husband by 
reason of her unchastity, it lies upon the 
person making the allegation to prove it 
| Fatteh Singh v. Kallu (1).] The learned 
Divisional Judge in this case, on the ground 
that the entry in the Riwaj-¢.am of the Panipat 
T'-hsillays down that such forfeiture does take 
pinet, and also upon his own knowledge of the 
custom prevailing in thosetracts, has found 
that Musammat Kuri did forfeit her husband's 
estate. The first Court had held the opposite 


(1) 107 P. R. 1888. 
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view on the ground that no such custom 
was proved and that it lay upon the plaintiff 
to prove it, 

It is to be noted that in answer to question 
35 "How are therights of a widow affected 
by unchastity " in the English oopy of the 
Customary Law of tha Panipat Tahsil pra» 
pared in 1910, it is state] that in all cases 
undeniable unchastity oa ıhe part of a widow 
annuls her right to the land which she has 
received from her husband. [no judging the 
value of such statements if must always ba 
remembered that the parties making them 
are giving answers in their own interests, 
and this is one reason why ib has been so 
frequently Id down, a proposition with which 
wo fully agree, that the valae of the entry 
inthe Riwaj-¢ am must depend larzely if not 
wholly upon the instancas qioted in support 
of the answer. Now we find under question 
35 in Mr. Garbett’s Oustomary Law that 5 
illustrations are given of decided cases, in 
8 of which the decision was against forfeiture 
by unchastity. 

There has been aba -lately no evidenoes on 
the record in proof of the alleged custom 
in thia case, not even a copy of the Rzw1}. 
t-am, and ib lies clearly upon the plaintiffs to 
prove the custom ander which they olaimad 
possession of this land. We are obliged to 
hold that no such custom has bsen proved. 
The entries in the volumeof Customary Law 
appear to be largely of the nature of an 
opinion as to what should be rather than a 
statement regarding the custom which has 
actually been shown to have the force of law; 
and as we have pointed out, the illustrations 
given do not fully support the statement 
made. This is a casein which no evidence 
was tendered by the plaintiffs, We do not, 
therefore, propose to treat it in any way as 
a precedent, but we simply decide that 
the burden of proof clearly lay upon the 
plaintiffs and that they have failed to dis- 
charge it. 

We, therefore, accept the appeal, and set- 
ting aside the judgment of the Divisional 
Judge, restore that of the first Court. 

Areal accepted, 
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RAJ RUMAR SARKAR t, RAJANI KANTA OHAKRAVARTI, 


CALOUTTA HIGH COURT. 
S&COND Cryin Arpear No. 1446 or 1909. 
July 20, 1911. 
Present: — Mr, Justice Chitty and 
Mr. Justice D. Chatterjee. 

RAJ KUMAR SARKAR-—PLAINTIFEF— 
APPELLANT 
versus 


RAJANI KANTA CHAKRAVARTI asp 


ANOTHER— DEFENDANTS — RESPONDENTS. 

Evidence Act (I oj 1872), s. 92, proviso (4)—Durpatni 
—Original rent reduced by letter— Payment at lower rent 
for more than 30 years—Bengal Tenancy Act (VIII of 
1885),s. 88—Division of durpatni—Written consent of 
landlerd-—Dakhila by landlord’s agent showing division, 
af binding on landlord, 

A durpatni lease stated the annual rent to be 
Rs. 69. 4 few days afterthe landlord wrote to the 
lessee that as the rent of Rs. 69 was not supported by 
the state of things in the Mofussi, ib should be re. 
duced to Rs. 64, The rent was paid at that rate for 
over 30 years: 

Held, that the landlord's transferee cannot claim 
rent at the higher rate. 

A dakhila signed by the landlord’s agent containing 
a recital that the rent in half share is Rs. 32, amounts 
to a consent in writing by the landlord to a sub-divi- 
sion of the darpatni within section 88 of the Bengal 
Tenancy Act. 


Payart Mohun Mukhopadhya v. Gopal Paik, 25 C. 


531; 2 C. W. N. 375, relied on. 

Appeal from the decree of the District 
Judge of Pabna and Bogra, dated April 16th, 
1909, affirming that of the first Munsif of 
Bogra, dated November 30th, 1908. 

Babus Kishori Lal Sarkar and Bimal Ohan- 
dra Das Gupta, for the Appellant, 

Babu Shyama Oharn Roy, for the Re- 
spondents. 

JUDGMENT.—In this case the plaintiff 
has appealed. He sued for the rent of a 
durpaint mehal at the rate of Hs. 63. The 
defendants admitted rent at the rate of 
Rs. 64, and said that it was divided into 
halves ooh defendant being liable for Rs. 
32. The lower Courts passed a decree for 
the plaintiff on these terms 


It appears that the tenancy was created 
in September 1866 by a kabuliat which, no 
doubt, stated the annual jama to be ab Rs. 
69. But we find a letter on the record with- 
in a few days after (Exhibit B) in which 
ib is expressly stated that the jama should 
be reduced to Rs. 64: It has been found by 
the lower Courts that the rent was paid at 
the rate of Rs, 64 per annum for over 30 
years. In 1871 there was an alienation of 
the tenant’s interest. and the purchasers ap- 
plied to the landlord for mutation of their 


names (Exhibit C). Five years later in 1876 
we find the document, Exhibit D, a letter, 
showing that the jama was then revorded 
at Rs.64 The plaintiff purchased the land- 
lord's interest in 1904 and he now olaims 
after all these years at the higher rate. I 
do not think that he can do so. 

The point taken by the learned Vakil for 
the appellant is that oral evidence can- 
not be taken to vary a written contract 
which has also been registered and he re- 
lies upon proviso 4 to section 92 of the 
Indian Evidence Act. The short answer to 
that is that the agreement by which the 
original contract in this case was varied was 
not a mere verbal agreement, as the Pleaders 
Suggest, but an agreement in writing, by 
which the parties can always vary, rescind 
or modify a contract. 

As to the second point, itis said that the 
jama could not be split up, and that the Courts 
below are wrong in giving a separate desree 
against each defendant for Rs. 32. It is 
argued that the division of the tenure could 
not take place withont the consent in writing 
of the landlord. We find in this case a 
number of dakhilas which were signed by 
the am-mukhtar of the landlord. That would 
amount to a consent in writing, as has been 
held by the Full Bench in the case of Pyari 
Mohun Mukhopadhya v. Gopal Paik (1). 

For these reasons we dismiss the appeal 
with costs. 

D. UBATTERJER, J.—The disputed kabuliaé is 
dated sometime in Bhadra 1273 and one of 
its terms is that the lessee was given to 
understand that no settlement had been 
made by a reduction of the jama. A few 
days after, on the 15th Assin 1273, the 
lessor said that the jama of Hs 69 not 
being supported by the state of things in the 
Mofussil, he made a reduction of Rs. 5 and 
would take Rs. 64 as jama. This was by 
a letter sealed and signed by the lessor, 
and ever since the rent has been paid at 
the reduced rate notwithstanding transfers 
and sub-divisions, One of the defendanta 
deposed that the jama was reduced, as the 
assets found on the Mofussel inquiry were 
not sufficient for making up the jama in 
the lease. The plaintiff who is a new pur. 
chaser claims at the kabuliat rate. 

It is contended by the learned Vakil for 


the appellants, that neither the letter nor 
(1) 26 O. 531; 2 C. W. N, 875. 
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ihe other evidence in the case is admissible, 
for it must be for varying the contract, and 
he relies npon proviso 4 to section 9% of the 
Evidence Act, and says that the reduction 
of rent can be proved only by a registered 
document. I think the contention is wrong. 
In the first place, the original kabulzat contem- 
plated that the assets were sufficient and 
the contract was not complete until the lessee 
had satisfied himself of the same: until 
such time it could not be said that the con- 
tract was complete. So that the existing state 
of things and the contemporaneous acts of 
the parties are admissible to show what 
the ultimate contract was; andin the second 
place, I should think that the first proviso 
to the section would entitle the lessee to 
show want or failure of consideration or 
mistake of fact so that he would be entitled 
to prove that the asseta not being sufficient 
there was & failure of consideration leading 
to a final settlement ata lower rent. Evi- 
dence of conduct where relevant has always 
been held as admissible and the books are 
full of cases in which a kobala has been 
proved to be a mortgage [see the cases of 
Preonath Shaha v. Madhu Sudan Bhuiya (2); 
Khankar Abdur Rahman v. Ali Hafez (8); Mo. 
homed Ali Hossein v. Nazar Ali (4)]. In the 
case of smil Mussuje Mookerdum v, Hafiz 
Boo of (5), the Privy Council held that a 
transaction that was on the face of ita 
sale was a gift. In the same way, there 
are lots of cases in which it is held, that 
although consideration is written as paid in 
& registered document, evidence is allowed 
to show that no consideration was paid. 
In this case the conduct of the lessor and 
of the lessee has been uniform and unchanged 
for a period of more than 40 years. There 
have been several transférs in the mean- 
time and the rent has always been con. 
sidered to be Rs. 64 for the whole, and 
Rs. 32 for the half. So that I think it 
does not now lie in the mouth of the 
plaintiff who is a private purchaser from 
the lessor to say that there ought to be 
a different state of things in his relations 
with the defendants. In this view of the 

(2) 25 C. 603; 2 0, W. N. 562. 

(3) 28 ©. 256. - 

(4) 28 C. 289. 

(5)10 ©. W. N. 570; 3 A. L. J. 353; 3 C. L. J. 484; 
DN L. R. 279; 16 M. L. J. 166; 1M. L. T, 187; 33 
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case the learned Vakil for the appellants is 
wrong in his first contention. 

As regards the second contention that 
the tenure ought not to have been held as 
validly sub-divided, I find that when the 
two purchasers of the two eight-annas shares 
made an application for registration of their 
names in the sheresía of the lessor, the lessor 
gave them a roka in which it is stated that 
these two purchasers put in two separate 
ekrarnamas agreeing to pay the rent in two 
halves in different kists. These ekrarnamas 
are not before us. One would expect that 
the plaintiff being & private purchaser would 
be in a position to produce these documents. 
However, they are not on the record, and 
the documents that are on the record show 
that the lessors have uniformly and steadily 
given receipt for the 8-annas of the dur- 
paint jama at Rs, 32 instead of giving the 
same as Re. 82 out of Rs. 64. So that upon 
the evidence it was quite competent for the 
lower Courts ta come to the conclusion that 
the durpaínz had been sub-divided. The result, 
therefore, is that these contentions taken by 
the learned Vakil for the appellant fail and 
this appeal is accordingly dismissed with 
costs, | 

Appeal dismissed, 


meal 


MADRAS HIGH COURT. 
Second Civin APPHAL No, 1166 or1908. 
December 1, 1911. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer. 
NALLASAWMI PILLAI AND OTHERS 
APPELLANTS 
versus 


RAMASAWMI PILLAY AND ANOTHER— 


RESPONDENTS, 

Hindu Law—~Alienation by widow—Suit by rever- 
sioners—Refund of purchase-money to alienee and 
delivery of property to plaintiff—Alienee’s right to inter- 
est from date of widow's death—Hacess extent discovered 
on later measurement—Compensation. 

A Hindu widow having alienated property belong- 
ing to her husband, her reversioners sued the alienes - 
after her death, for recovery of the property. On 
measurement, the lands were found to edmprisea 
larger extent than was shown in the sale-deed by the 
widow. T'he Courts found for plaintiff and directed 
delivery of property on his refunding the purchase. 
money to the defendant. The Court allowed com. 
pensation to the defendant for the excess lands: 

Held, (1) that as ihe excess of land in extent was 
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only the rectification of a mistake in the sale-deed, 
defendant was not entitled to any compensation ; 

(2) that plaintiff was entitled to interest ab 6 
per cent. on his purchaseononey from the date of 
widow’s death, 

Mutteeram Keewar v. Gopaul Sahoo, 11 D. L. R. 416 
at p. 422, 20 W. R. 187, referred to. 


Second appeal against the decree of the 
District Court of Trichinopoly, in A. S. No. 
186 of 1908, presented against the decree 
of the District Munsif of Trichinopoly, in 
' O. S. No. 887 of 1906. 

Mr. T. Rangaramanujachart, for the Appel- 
lants. . 

Mr. B. Govindan Nambiyar, for the Re- 
spondents. 

JUDGMENT.—No question of law has 
been argued with regard to the validity of 
the alienation of any of the items except 
item 5. With respect to that item it is 
contended by the learned Vakil for the 
third appellant that as, according to the 
measurement in Exhibit VIII, the item 
. comprised only 86 cents and as item 5 now 
measures 127 cents, the plaintiffs are not 
entitled to recover the difference. The llth 
defendant did not contend in his written 
statement that the excess was not part of 
the property of the deceased Navako» 
tiapillai and no definite statement 18 made in 
this Court as to how the Ilth defendant 
acquired ib if he did not do so under the 
sale.deed, Hxhibit VIII. The difference 
in measurement is apparently dus only to 
the greater accuracy of the later measure- 
ment than of the earlier one. The judgment 
of the lower Appellate Court must be upheld 
with regard to this item also. 


The first respondent in his memo. of ob- 
jeotions contends that the award of Rs. - 150 
for improvement made in itom 5 is wrong. 
It does not appear from the judgment of 
th Judge on what grounds he has allowed 
` it. He says that he allows Rs. 150 for the 
addition in the extent. Ifit was due merely 
to more accurate measurement then  un- 
doubtedly the llth defendant wonld not be 
entitled to the amount. It was contended 
in the Court of first instance that the llth 
defendant had made improvements, but the 
District Munsif disbelieved the evidence 
adduced to prove the contention, No ob- 
jection is raised to his finding in the me- 
morandum of appeal. 


We have examined the -eviderca on the: 


question and have come to the conclusion 
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that the 11th defendant has not proved any 
right to compensation for improvements mada 
by him. Examined as a witness, he said 
that he had spent about Rs, 200 but in 
cross-examination admitted that he could not 
say how much he spent. The defendant’s 
lith witness who was a lessee under the 
llth defendant said that he spent the money 
and that the 11th defendant kept the accounts 
for him. Hedoes not say that the llth 
defendant paid him any compensation, nor 
does the llth defendant say that he made 
any payment to the llth witness. No come 
pensation can be awarded unless it' be found 
that the person claiming it incurred the 
expenditure. 

We must hold that the evidence is ine 
sufficient to prove any claim to compensation 
for improvement. We must, therefore, dis- 
allow the award of Rs. 150 and modify the 
decree of the lower Appellate Court by 
substituting Rs, 100 for Rs. 250 as 
the sum to be paid to the llth defendant 
before the plaintiff can recover item 5, 
The plaintiffs are entitled to mesne profits 
for 2 years and 10 months and further mesne 
profits from the date of delivery of posses- 
sion, The Ilth defendant will be entitled 
to interest on Rs. 100 from the date of the 
widow's death at 6 per cent. per annum up 
to the date of payment. Our award of 
interest to the llth defendant is in accord- 
ance with the judgment in Mutleeram Kowar 
v. Gopaul Sahoo (1) 

The second appeal must be dismissed with 
costs. There will be no costs on the memo- 
randum of objections. 


Appeal dismissed. 
(1) 11 B. L, R, 416 at p. 422; 20 W, R 187. 





" CALCUTTA HIGH COURT. 
Seconp Civit ÀPPEAu No. 1738 or 1909, 
January 12, 1912. 
Present: — Mr. Justice Caspersz and 
Mr. Justice Coxe. 

SHARASHI MOHAN ROY—Derenpant— 
APPELLANT 
VvEYEUS 
RAMESH CHARAN ROY —PrAINTIYEF— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 60 *- Laudlord's 
name registered in respect of certain share —Collectiom 
of rent by him for larger share—Suit for larceyx share, 
whether maintainable, 
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Where the name of a landlord is registered in res- 
pect of a certain share but it is found that he has 
collected rent separately in respect of a larger share, 
he is entitled to sue in respect of the larger share. 


Appeal from the decree of the Sub-Judge 
of Chittagong, dated May 8th, 1909, modi- 
fying that of the Munsif of North Raojan, 
dated December Ist, 1908. 

Babus Dhirendra Lal Kastagir and Jyotish 
Ohandra Hazra, for the Appellant. 

Babus Mohendra Nath Roy and Probodh 
Kumar Das, for the Respondent. 

JUDGMENT. 

Casprrsz, J.— This is a second appeal in a 
suit brought by the plaintiff-respondent to 
recover an -annas share of rent at an 
annual rental of Rs. 5-10. With regard 
to the jama, the plea was that the rental was 
Rs. 4.6. 

The first Court dismissed the suit on the 
ground that the provisions of section 60 of 
the Bengal Tenancy Act were not quite ap- 
plicable to the present case. In appeal, the 
Subordinate Judge has applied section 60, 
and he has given effect to the plea as to the 
gama and awarded the plaintiff a decree for 
rent at the rate of Rs. 2-3 only. 

In second appeal it has been argued that 
section 60 of the Bengal Tenancy Act does 
not cover the present facts, that the plaintiff 
never realized any rent or paid Govern- 
ment revenue in respect of this mahal, 
wherein the tenancy is situated, and that in 
virtue of some agreement the tenancy fell to 
the share of the defendant No. 3, the appel- 
lant before us. l 

We have listened to an interesting dis- 
cussion at the Bar upon some reported cases 
on section 60. Reliance is placed, by the 
learned .Vakil for the appellant, on the case 
of Durga Das hazra v. Samash Akon (1). 
That case, however, waa distinguished by. Mr. 
Justice Geidt in Sadhu Oharan Pal v. Radhi- 
ka Mohan Roy (2), where that learned Judge 
Says that in the earlier case the plaintiffs 
were out of possession of the land for which 
they claimed rent. In that consideration, the 
rule that commended itself to Norris and 
Gordon, JJ.; could not be applied. 

The facts of the present case are quite 
clear and the plaintiff has been rightly held 
to be entitled to recover rent. The tenancy 
ig within the 5.annas 4-pies share of a certain 


mahal and within one andthe same mouweah, 
(1) 49. W. N. 606. 
(2) 8 C. W. N. 695. 
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The plaintiff has his name registered in respect 
of a 2-annas 8-pies share, whereas the moiety 
share of the defendant No. 3 is represented by 
Moheswari, the mother of that defendant, The 
Subordinate Judge has found that the plain- 
tiff. has collected rent separately in respect of 
the 8-annas share, and that the mere fact that 
he has his name registered will: entitle him, 
under section 60, to recover his share of the 
rent, It has been repeatedly pointed out 
that the provisions of section 60 are extremely 
stringent, and, as was explained by Geidt, J., 
in Sadhu Oharan Pal v. Radhika Mohan 
Roy (2), it does not signify whether the 
plaintiff is the proprietor or whether the de- 
fendant is the proprietor. 

It is not necessary, therefore, to show that 
the plaintiff is the real proprietor of the 
estate, nor is there any such finding in the 
lower Appellate Court that, in virtue of 
some private arrangement, the plaintiff ag- 
reed not to realise rent from the present 
tenants and that the defendant No. 3 alone 
is entitled to do so on the basis of his kabu- 
lat of 1881. The object of the section is the 
speady recovery of rent by the  per&on 
who registers himself on the Collector's 
books. 

The decision of.the Subordinate Judge, 
therefore, mast pe sustained and this appeal 
dismissed with cosis., 

Coxs, J.—I agree generally with the 
judgment that has been delivered by my 
learned colleague. 

As pointed ont by Mr. Justice Geidt 
in the very similar case of Sadhu (haran 
Pal v. Radhika Mokan Roy (2), the case of 
Durga Das Hazra v. Samash Akon (1) can be 
distinguished inasmuch as in that case the 
plaintiffs were out of possession; whereas 
this has not been found in the present case, 
But with the greatest respect, I desire to 
guard myself from being supposed to hold 
in consonance with the decision in Durga Das 
Hazra v. Samash Akon (1) that, if the  plain- 
tiffs were ont of possession, the defendant 
would be entitled to resist his claim to 
recover rent with respect to the interest 
for which the plaintiff was properly re- | 
gistered. < 


k 


Appeal dismissed, 
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MADRAS HIGH COURT. 
ÁPPEAL AGAINST OnoxR No. 132 or 1910. 
December 29, 1911. 
Present; —Mr. Justice Wallis and 

Mr. Justice Abdur Rahim. 
Rev. De. GEORGE ALBRECHT AND AN- 
OTHER-— COUNTER- PETITIONERS — RESPONDENTS 

VETSUS 


BATHEE JELLAMMA —PsrITIONER— 


; APPELLANT. 

Hindu Law—GQuardianship—Minor made Christian— 
Right of Hindu father to nominate a guardian for 
his minor child— Welfare of minor —Discretion of Court 
— Guardians and Wards (Act VIII of 1890)s. 17— Minor 
brought wp in a certain style of living—Delay in pre- 
senting the application, effect of. 

A Hindu father is entitled to appoint a guardian 
for his child by Will or by word of month to the ex- 
clusion of the mother. 

Soobah Pirthee Lal Jha v. Soobah Doorgah Lal Jha, 
7. W. R. 738, referred to. 

This right the father would not lose by becoming & 
Christian. 

Under section 17 of the Guardians and Wards Act, 
the Court has to decide the question of guardianship 
with reference to all the considerations set forth in 
the section. Where, in the opinion of the Court, it 
would be injurious to the minor to give effect to the 
father’s wishes, the Court will interfere, even in his 
life-time, 

Mokoond Lal Singh v. Nobodip Chunder Singh, 25 C. 
881; 2 C. W. N. 879, referred to. 

N., the father of the minor, had all his sons baptized 
by the respondent, a missionary. He also wished to 
be baptized himself, but the respondent refused to 
baptize him as N. was living with a concubine. N. 
was living away from his wife and, sometime before 
his death, delivered the minor to the respondent to. 
be orought up by the latter. The minor was brought 
uy by the respondent in Ohristiau style of living. 
Three years later, petitioner, the mother of the minor, 
applied to be appointed guardian of the minor. 

Held, that, under the circumstances, the minor 
should not be removed from the respondent’s cus- 
tody. - | 

Appeal against the order of the District 
Court of Guntur in O. P. No, 144 of 1909, 
dated 14th April 1910. 
Mr. B. Kuppusawmi Atyar, for the Appel- 
lant. 

Mr. T. Ramachandra Row, 
spondent. 


for the Re- 
JUDGMENT. 

WALLIS, J.—This is an appeal from an 
orderof the District Judge of Guntur ap- 
pointing the respondent, a Hindu widow, 
guardian of her minor daughter and directing 
the counter-petitioner, Dr. George Albrecht, 
who belongs to an American Mission, to de- 
liver up the minor to her mother. There 
~ was some conflict of evidence, but on a careful 
examination the facts proved seem to me as 
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follows. The petitioner and her deceased 
husband lived at Tallapalli, some 14 miles 
‘from  Rentachintalla, the headquarters of 
the respondent, who accordingly visited 
Tallapalliin the course of his missionary 
tours. According to his evidence, which 1 
see no reason to disbelieve, Narasayya, the 
petitioner’s husband and father of the minor, 
came fo him and asked to be baptized. The 
request was refused as he was living with a 
concubine but he continued to atiend the 
eounter-petitioner's services. His wife also 
asked the counter-petitioner to baptize her 
and get her husband to take her back. The 
counter-petitioner accordingly went to Talla- 
palli, heldan inquiry and induced Narasayya 
to take back the petitioner as there was no 
proof that she was leading a bad life as he 
suspected. Abouta week later, she came 
and complained that Narasayya had put her 
away and he also came and explained that 
he had found her pregnant when he took 
her back. Later, there was another inquiry, 
when Narasayya disowned the child which 
had been born in the meantime. Narasayya and 
the petitioner went on living apart, the 
minor at first living with the: petitioner. Ta 
1903 Papamma, Narasayya’s daughter by a 
concubine, was baptized, and in October 1905 
Venkiah, a grown up son of Narasayya by a 
concubine, was also baptized. 

In November 1905 Narasayya came to Rene 
tachintalla and got the respondent to baptize 
the minor and sometime later hecame again 
and said that histoddy had been poisoned 
and that he was not likely to live long and 
asked the respondent to take charge of the 
minor in case anything happened to him, 
and the respondent promised to do so at 
his house in Rentachintalla but did not then 
take the girlinto his school. According to 
the respondent's evidence, Narasiah had pree 
viously asked Mrs. Albrecht to take the girl 
and look after her, but she had not then con- 
sented, 

The respondent’s witness No. 3, who had 
for many years been Village Muusif and has 
since retired, says that Narasayya took the 
minor from thie petitioner’s custody about 4 
months before his death in January 1906, that 
when the counter-petitioner came to. the vil- 
lage, Narasayya asked him and Mrs. Albrecht 
to take charge of the child, but they told him 
to keep it for six months. The respondent's 
witness No. 4, Narasayy’s younger brother, 
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also speaks to this as does the respondent's | 


witness No. 6, another relative of Narasayya. 

In January 1906 Narasayya was found 
murdered and when the Acting Tahsildar, 
the respondent’s witness No. 1, went to in- 
quire he found living in Narasayya’s house in 
‘addition to Narasayya’s concubine anda son 
by a former concubine (Venkiah) alittle girl 
aged 5 or 6 who was said to be the daughter 
of Narasayya and the petitioner, but not the 
petitioner herself who was living elsewhere. 
There was then no reason for pretending that 
the minor was living there if she was not, and 
I have no doubt that the minor was living 
with her father and not with her mother at 
the time of his death. A short time after- 
. wards the minor and Narasayya’s daughter 
by his concubine were brought to the re- 
Bpondent at &entachintala by Venkiah, his 
grown up son by a previous concubine. The 
' petitioner and also Venkiah were afterwards 
charged with Narasayya’s murder but dis- 
charged. At the’ present inquiry Venkiah 
was not called by either side, but was present 
and said to be assisting the petitioner. The 
petitioner in her evidence not only denies mis- 
conduct but also that she was ever put away 
by her husband. She denies that she ever ask- 
ed the respondent to get Narasayya to take her 
back, or that there was any panchayat, or 


that her husband repudiated the son who 


was born 2 years before his death. -She says 
that, efter her husband’s death, she was at 
her husband's house when the Magistrate 
- came to the village, but his evidence is the 
other way. She also says that the minor 
was living with her and was kidnapped while 
she had gone to a field. The petitioner's 
witness No. 1 says thatthe minor was living 
with the petitioner when she was taken to 
the respordentand that the petitioner was 
‘living amicably with the deceased. The pe- 
titioner’s witness No.2 alsa says that the 
petitioner was living with Narasayya till his 
death. Her brother the petitioner’s witness 
No, 3 also says she was living amicably with 
her husband and that she was at his house 
when the Magistrate came to inquire after 
the murder. | 

On a careful consideration of the evidence 
] am unable to take the same view of it as 
the District Judge, I seeno reason to dis- 
believe the respondent’s story as to the 
difference between the petitioner and her 
husband, as to his attempts to settle them, 


` 
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as to Narasayya having had his illegitimate 
daughter baptized in 1903, and having 
brought the minor to Rentachintalla to be 
baptized in November 1905,. and as to his 
having asked the respondent, both at Renta- 
chintalla and on an earlier occasion, to look 
after the minor after his death. He was 
then under an apprebension of danger to 
his life, an apprehension which proved well 
founded. He had separated from his wife 


. on an allegation of misconduct and had sub- 


r 


sequently taken the minor away from her. . 
He had made all his children Christians 
and was only prevented from being baptized 
himself because he was unwilling to pub 
away his concubine. These considerations 
appear to me to sufficiently explain his 
action. After his death the minor early in 
1906 was handed over to the respondent 
and has since-beénin his charge. .She was 
produced.in Court and appeared to be healthy 
and well-cared for. In September 1906, the 
petitioner prosecuted the respondent for kid- 
napping but the-complaint was dismissed. In 
her present petition, she states that she subse- 
quently sued him but in her evidence she 
denied this and the respondent was not 
asked about it. The present petition was 
not presented until March 1909, 3 years after 
the minor came into the respondent's custody, 
and the delay is not satisfactorily explained. 
On these findings of fact it remains to be 
considered. what order ought to be passed. 
As a Hindu the father was entitled to appoint 
a guardian for his-child by Will or word of 
mouth to the exclusion of the mother [Soobah 
Pirthee Lal Jha v. Soobah Doorgah Lal Jha 
(1)] and this right, under the Act of 1850, 
he would not lose by becoming a Christian. 
Farther, the result of authorities as held 
in Mokoond Lal Singh ‘v. Nabadip Ohunder . 
Singh (2) is that prima facie the father is 
entitled to say in what religion an infant 
child should be brought up. These wishes, 
however, are not conclusive. The paramount 
consideration is the welfare of the minor, and 
when applied to as here under section 17 of 
the Guardians and Warda Act the Court has to 
decide the question with reference to all the 
considerations set out in the~ section, Where, 
in the opinion of the Court, it would be injuri- 


‘ous to the minor to give effect to the father’s 


wishes, the Court will interfere- even in his 


(1) 7 W. RB. 78. . 
(2) 25 C. 881; 2 C. W.N. 379. > d 


hi 
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life-time as in Mokoond Lal Singh v. Nobodip 
Ohunder Singh (2), where a father was pre- 
vented from altering the religion of his son. 
In considering in the present case whether 
to disregard the wishes of the father and 
restore the child to the mother, the fact that 
before the present application was put in 
the minor had been left for 3 years in her 
present custody and was being educated as a 
Christian, in my opinion most materially 
affects the question, and makes it much more 
difficult to interfere than if the application 
had been made before. the child had become 
accustomed to its present surroundings and 
the ways of thought in which it is being 
brought up. i 
On a consideration of all the circumstances, 
I do not think it would be for the welfare 
of the minor to interfere on this application 
with the arrangements which the deceased 
father made for the minor's custody after 
his death and I would, therefore, refuse the 
application and reverse the order of the lower 
Oourt. There will be no order as to costs. 
ABDUR RAHIM, J.—I agree. 
Order reversed. 





CALCUTTA HIGH COURT. 

SEooND Civit APPEAL No. 1475 or 1909, 

July 24, 1911. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

NARAK LAL—Derexpant No 1l—AÀPPELLANT 
í versus 
THAGOO LAL-——PrLAINTIFF AND OTHERS— 


REMAINING DEFENDANT3—- RESPONDENTS. 

Civil Procedure Code (Act F of 1908), s. 100—Second 
Appeal —Failure to realise true question in controversy 
— Defect in procedwre—Civil Procedure Code (Act XIV 
of 1882), s. 283 — Title suit after defeat of claim—Bur- 
den of proof — Release, not conveyance, but admission. 

Where a lower Appellate Oourt failed to appreci- 
ate the true question in controversy between the 
parties but considered the case from an erroneous 
point of view, in consequence of which the appeal to 
that Court was not properly tried, it was held that 
the appeal should be re-heard. 

In a suit under section 288 of the Civil Procedure 
Code, 1882, the burden of proof is upon the unsuccess- 
ful intervenor in the claim case. 

A release does not operate as a conveyance; it is at 
the most an admission by the party executing the 
release that he has no interest in the property. 


Appeal from the decree of the District 
Judge of Saran, dated May 11th, 1909, revers- 
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iug that of the Munsif of Sewan, dated 
November 17th, 1908. 

Babu Akshoy Kumar Banerjee, for the Ap- 
pellant. 

Babus Jogosh Uhandra Roy and Ragendra 
Chandra Guho, for the Respondents. 


JUDGMENT.—This is an appeal on 
behalf of the first defendant in an action 
commenced by the  plaintiff-respondent 


under section 283 of the Code of Civil Pro- 
cedare, 1882. It appears that in 1907 
the firat defendant in execution of a decree 
held by him against the second defendant 
sought to attach the property now in dispute. 
The plaintiff preferred 2 claim under section 
278 of the Code cf Civil Procedure of 1882 
on the allegation that the second defendant 
had neither any title fo, nor possession over, 
the disputed property and that the land was 
his private land and was not liable to be 
sold in execution of the decree held by the 
first defendant. The execution Court ad- 
judicated upon the claim and disallowed it, 
On the 4th April 1903, the plaintiff com. 
mensed this action for declaration that the 
order of the 25th May 1907 was erroneous, 
that he was the proprietor of the land and 
that the firat defendant had no right in 
execution of his decree against the second 
defendant to bring the property to sale. 
The suit was resisted at first by both the 
defendants but ib appears that at a later 
stage of the proceedings, the debtor defendant 
did not appear. 


The Court of first instance found that the 
plaintiff had failed to establish that the land 
was his private land and that consequently 
the suit must fail. On appeal the Districh 
Judge has held, upon the authority of the 
decisions of this Court in the cases of 
Narsingh Nartan Singh v. Dharam Thakur (1) 
and Baraik Kamal Sahai v. Inlhu Ohristian 
(2), that the burden is upon the second de- 
fendant to establish the tenancy right 
alleged by him. The District Judge has 
in fact treated tbe case as if it was an 
action in ejecbment by the landlord 
proprietor against the second defendant, and 
his judgment does not contain any reference 
to the position of the execution creditor, 
the first defendant, who was the person 


really sought to be affected by thig litigation. 
(1) 9 U. W. N. 144. 
(2) 8 O. L. J. 170. 
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No doubt, in the latter portion of the judg- 
‘ment the District Judge has considered the 
evidence of the plaintiff, but it is manifest 
from the judgment taken as a whole that 
the District Judge has thrown the burden of 
proof upon the second defendant and has 
made a decree in favour of the plaintiff 
because that burden has not been satis. 
factorily discharged. On bebalf of the first 
defendant this decision has been assailed 
on the ground that the District Judge has 
not appreciated the true question in con- 
troversy between the parties and that he 
.has considered the case from an erroneous 
point of view. The learned Vakil for tbe 
plaintiff-respondent has strenuously contend- 
ed tkat the eese is concluded by the find- 
‘ ings embodied in the judgment of the 
District Judge and he hia placed reliance 
upon the facts which, he contends, have been 
found by the lower Appellate Court in his 
favour. In our opinion, there is no room for 
serious controversy that the appeal has 
not been properly tried by the District 
Judge, becanse he failed to realize the 
true question in controversy between the 
. parties. 

As we have already explained, the suit 
is one commenced by the plaintiff under secs 
tion 283 of the Code of 1882. The grievance 
of the plaintiff is that the adverse decision 
in the claim case was erroneous and unjust. 
It is well settled that, in a suit of this 
description, the burden of proof is upon 
the unsuccessful intervenor in the claim case, 
It is sufficient in support of this proposition 
to refer to the cases of Mohima Chandra 
Koondoo v. Noorooddin (3), Sri Narain Ohucker- 
burty v. A. B. Miller (4) and Ram Nath v. 
Dindraban (5). The same view is also 
supported by che observations of their 
Lordships of the Judicial Committee in the 
case of Mitchell v. Mathura Das (6). If the 
District Judge had realized the true 
nature of the suit he would have placed the 
burden of proof upon the plaintiff to establish 
the specific title alleged by him. On the 
other hand, the two cases mentioned by the 
District Judss have no  applieation to 
suits of this description. Those cases 
merely show that when the admitted pro- 

(8) 11 W. R. 422, 

(4) 15 WIR, (o. c.) 7. 

(5) 18 A. 369. 

(6) 12 I. A, 150; 8 A. 6. 
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prietor sues to eject a person on the 
ground that he is a trespasser and the latter 
sets up a tenancy, the burden is upon him 
to establish the tenancy alleged because, if 
the tenancy is not proved, the plaintiff is 
entitled to recover possession on the strength- 
vf his proprietary title, unless, indeed, that 
title has been barred by limitation. There 
is also no question that the District Judge 
has not appreciated the true bearing of the 
fundamental question in the case; for in- 
stance, he makes an adverse comment upon 
the case of the defendants because the second 
defendant had not produced any rent receipt 
in support of the tenancy alleged by the first 
defendant. Now, if the contest was between 
the plaintiff and the second defendant, 
this circumstance might have carried con- 


- siderable weight; but when the contest is bet- 


ween the plaintiff and the first defendant who 
seeks to sell the property which, he alleges, 
belongs to the second defendant, the latter 
cannot very well be expected to assist his 
execution.ereditor. Again, the District 
Judge relies upon the circamstance that, in 
the partition proceedings of 1894, the land 
is described as the private land of the pro- 
prietor; but he overlooks that the primary 
question to be decided in the case is whether, 
at the time of the attachment of the land by 
the first defendant, the second defendant had a 
tenancy right therein. Now, as this attachment 
proceeding took place in 1907, it is conceivable 
that although the land might have been in 
the possession of the proprietor as his private 
land in 1894, in the course of the thirteen 
years which subsequently elapsed the second 
defendant might have acquired a tenancy 
right in the dispated land. The District 
Judge also does not attach any weight to the 
entry in the record of rights, Here, again, 
he has clearly misconceived the law. The 
burden of proof lies upon the plaintiff, not 
merely in view of the fact that he was. 
unsuccessful in the claim case but also in 
view of the circumstance that the entry in 
the record of rights tends to support the 
case of the defendant. The District Judge 
has also attached considerable weight to 
the release alleged to have been executed 
by the second defendant in favour of the 
plaintiff on the llth April 1907, Apart 
from the circumstance that the release in 
question was executed onthe date on which 
the first defendant applied for execution of 
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his decree against the second defendant, the 
position is unassailable that the release did 
nob operate as a conveyance. Ib could at 
most be taken as an admission by the 
second defendant that he had no interest in 
disputed land. [Jadunath v. Roop Dal (7)]. 
Consequently, if it is found that the second 
defendant was a tenant in respect of this 
land the release is of no assistance to the 
plaintif; and whether the admission by 
the second defendant is of any avail must 
necessarily depend upon the surrounding 
circumstances of the case. We have said 
enough to show that the District Judge has 
not truly appreciated the questions in con- 
troversy before him. The result, therefore, is 
that this appeal is allowed, the decree of the 
lower Appellate Court set aside and the 
case remanded to that Oourt in order 
that the appeal may be re-heard. The 
costs of this appeal will abide the result. 


Appeal allowed and case remanded. 
(7) 33 0.967 at p. 984; 4 C. In J. 22; 100. W.N. 
650. i 
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CALCUTTA HIGH COURT. 
Skconp OCrvin Appeat No, 1072 or 1909, 
. December 21, 1911. 
Present; —Mr. Justice Stephen and 
Mr. Justice Coxe. 
HARI NARAYAN CHATTERJEE — 
DEFENDANT No. l— APPELLANT 
. versus 
ISWAR CHANDRA CHATTERJE E£— 
PLAINTIFF AND OTHERS— REMAINING 
DEFaNDANTS-— RESPONDENTS 


` Contract Act (IX of 1872), s. 70— Contribution. suit— 


Rent-decree against co-sharer tenant—JDecree satisfied 
by judgment-debtor— Suit by him against co-sharers— 
Liability of co-sharers. ! 

A co-sharer tenant against whom the landlord gets a 
decree for rent of the whole holding and who pays in 
full the decretal amount, is entitled to get contribu. 
tion from his co-sharers in respect of their shares, 
under section 70 of the Contract Act, 


Appeal from the decree of the Sub-Judge 
of Bankura, dated February 27th, 1909, 
affirming that of the -Munsif of Bishnupur, 
dated May 16th, 1908, 
Babu Khetra Mohan Sen, for the Appel. 
lant. 
Babu Shibu Prosonna Bhattacharyya, for the 
` Respondents. 


. ing a decrce agains$ him. 


JUDGMENT.—tThis appeal arises out of a 
suit for contribution. The plaintiff and the 
defendants are the heirs of some recorded 
tenants, The landlord brought a suit against 
the plaintiff for rent of the whole holding of 
the recorded tenants and succeeded in obtain- 
$ The plaintif paid 
the full decretal amount and he now seekg 
for contribution from his co-sharers. In the 
lower Appellate Court his claim has been 
held to be good under section 69 of the Con- 
tract Act. 


It is now argued before us that this finding 
18 wrong because the plaintiff was under a 
legal liability to pay the rent, and that, there- 
fore, the case falls under the rvling laid down 
inthe case of Maharaja Manindra Chander 
Nandy Bahadur v. Jamuhar Kumari Bibi (1) 

Without discussing the question how far this 
ruling has been followed in other cases in this 
Court or the further question of the liability 
of the co-sharer tenants in respect of rent of 
the holding, we are of opinion that this case 
certainly falls under seetion 70 of the Con. 
tract Act, a point which has not actually been 
decided by the lower Appellate Court. The 
plaintiff in this case, no doubt, lawfully paid 
the money in question. Withont attemtping 
to define so general a term as the word “law. 
fully” we should like to refer to the judg- 
mert of the Chief Justice in the caso of 
Mohendra Ghoshal v. Bhuban Mardana (9) 

where lawful payment is contrasted to offi- 
cious payment. This beinga payment of 
rent, fora parb of which the plaintiff was 
certainly liable, and for the rest of which he 
might be liable, we cannot hold that the pays 
ment by him was officious, as it would hava 
been if it had been made by a stranger to the 
suit for his benefit, orif it had been of a 
speculative nature such asis referred to in 
the case of Ham Tuhul Singh v. Beseswar Lall 
Sahoo (3). Further, in this case the 
plaintiff paid “for another,” namely, the 
defendants, because he knew that the 
payment which he made was for their 
benefit, and there is no evidence of fraud 
or improper dealings on his part, He thus 
made the payment for the defendants under 
section 70, Contract Act. It needs no argu- 


(1) 2 C. W. N* 670,32 C. 643. 


(2) 38 C. 1; 14 C. W. N. 945,12 0, I2 
Ind. Cas. 810. L. J.600; 6 


(8) 21. A, 181; 15 B. L. R. 208; 23 W, R, 305, 
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ment thatthe defendants have enjoyed the 
benefit of the payment because they have 
been relieved of the liability to pay the rent 
which the plaintiff had paid. It is to be ob- 
served in this connection that it is the case 
of the defendants that the plaintiff was 
bound to make the payment that he did, 
which is said to support the argument that 
section 69 does not apply. Without, there- 
fore, considering whether section 69 does apply 
or not we bold that section 70 does apply 
and we accordingly uphold the decision of the 
lower Appellate Court and dismiss this appeal 


with costs. : T 
Appeal dismissed. 





[(1912) M. W. N. 59: 11 M. L.T. 03.] 
MADRAS HIGH. COURT. 
Sxcoxp Civit ApPgAn No. 948 or 1910. 
December 14, 1911. 

Present; —Mr. Justice Sundara Aiyar and 
Mr. Justiee Spencer. 

S. A. ANANTANARAYANA IYER AND 
OTHERS— DEFENDANTS— APPELLANTS 
tOor8us 
SAVITTRI AMMAL —PfAINTIFF— 

RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), 5.43— Hindu 
Law-—Partition karar—Agreement to give one brother 
Rs. 5,000 for daughter's marriage— Pro-notes executed in 
pursuance of such agreement—Consideration — Family 
settlement —Pro-note binding on minor members —Sutt 
for partition in 1904-—Suit on pro-note n 1905— For. 
mer suit no bar—Üauses of action altogether different. 

A., B., O. and D. were4 brothers in an undivided 
Hindu family. In consequence of disputes that 
arose between them, they entered into a partition 
karar in 1901, whereby B, C. and D. agreed to pay 4. 
Rs. 5,000 towards the expenses of the marriages of 
his daughters. Subsequently, in pursuance of the 
said karar, B. on behalf of himself and as guardian of 
the minor son of C, who died in the meanwhile, 
executed a pro-note in 1902 in favour of 4, for 
Rs. 3,333-5-4; and D. executedanother pro-note in Avs 
favour for the balance of Rs. 5,000. In 1904 A. sued 
his brothers for partition of the family properties 
and obtained a decree. Now, in 1905 4.’s widow sued B, 
and the minor son of C. for Rs. 3,333-5-4 on the pro- 
note executed by them. The defendants contended 
(1) that the suit pro-note had no consideration; (2) 
that at any rate it does not bind the minor son of C, 
as it was not for his benefit; (8) that the claim is 
barred under section 43 of Ach XIV of 1882, as it 
ought to have been included in the previous sult of 


1904: 

Held, (1), that the agreement to pay Rs. 5,000 
was not an independent promise, but was one of the 
terms of the contract of partition, and A's agreement 
to the other terms of the contract was sufficient con- 


sideration. 
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(2) ‘that it would bind the minor son of C as be- 
ing one of the terms ofa bona fide compromise con- 
atituting a settlement between the members of the 
family; 

(3) that the suit was not barred by section 43 of 
the old Civil Procedure Code, as the pro-note con- 
stituted a separate cause of action, -different from the 
obligation existing under the karar. 

Nannu Iyer v. Raman, 16 M.^335, referred to. 

Sesha Iyer v. Krishna Iyengar, 24 M.96, Umed v. 
Pir Sahib, "7 B. 184, Sundara Singh v. Bholu, 20 A. 322 
Moro Raghunath v. Balaji, 13 B. 45. followed. 

Appasamy v. Ramasamt, 9 M. 279, Shunmugam v. 
Syed Gulam, 27 M. 116, distinguished. 

Preonath v. Bisnath, 29 A, 250; A. W. N. (1907) 41; 
4 À. L, J..85, dissented from. 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 392 of 1909, presented against the decree 
ofthe Court of the Subordinate Judge of 
Tanjore in Original Suit No. 5 of 1925, 

Mr. T. Hangachartar, for the Appellants. 

Mr. T. R. Ventatram Sastry, for the Re- 
spondeut. 


JUDGMENT.—The suit ont of which this 
second appeal arises was instituted on a pro- 
note executed in favour of the plaintiff's 
hüsband by the lst defendant on behalf of 
himself and as guardiau of the 2nd defend- 
ant, who is his natural: son given away 
in adoption to a brotherof his. There were 
four brothers in an undivided Hindu family, 
namely, the plaintiff's husband Aiyasami 
Aiyer, the Ist defendant, the 2nd defendant’s 
adoptive father and one Subramania Aiyar. 
Disputes arose between them in connection 
with the partition of their family property. 
Aiyasami Aiyer, the plaintiff’s husband, was 
burdened with 6 danghters only two of whom 
had been given away in marriage. Several 
daughters of some of the other brothers had 
been married at the expense ofthe family. 
Aiyasami Aiyer madea claim that he was 
entitled to have an allotment towards the 
expenses of the marriages of his other 
daughters. The other brothers in settlement 
of this claim agreed to pay him Rs. 5,000. 
This agreement is one of the stipulations 
contained in the rartition karar, Exhibit C, 
dated the 5th September 1901. According 
to Exhibit C they were bound to make the 
payment within 3 months by which time 
apparently the parties intended the parti- 
tion would be completed, Lists of properties 
to be allotted to. each cf the co-parceners 
were drawnupon the llth January 1902. 
As payment of the Rs, 5,000 promised has 
not been made to the plaintiff, two pro-notes 
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were executed for the amount, one of them 
Exhibit A for Rs 3,333 5-4 and the other by 
Subrameniya Iyer for the balance on 10th 
January 1902. The lower Courts have held 
the plaintiff entitled to decree for ihe 
amount dueon the pro-note Exhibit A. The 
defendants object to the decree on three 
grounds (1) that there was no consideration 
-in law for the promise to pay Ra. 5,000, (2) 
that the promise was not of such a character 
as would ke bindirg on the minor 2nd 
defendant when made by his guardian the Ist 
defendant, and (2) that the suit is barred by 
section 43 of the Civil Procedure Code. 


The first contention may be disposed of 
ina few words. The appellant’s argument 
is that the agreement to pay Rs. 5,000 was 
not ore of the terms of ths egreement 
between ike parties for tke division of the 
family properties but an independert pro- 
mise, that there was no obligation under 
the Hindu law on Aiyasamy's brother to con- 
tribute towards the expenses of his daughters’ 
marriage and that there was, therefore, no 
legal corsideration to support the promise. 


We are entirely urable io accede to this 
argument. Page 13 of Hxhibit C. says: “As 
it has been settled that for the expenses of 
marriages, ete., that have to be celebrated for 
the daughters of Aiyasami Aiyer, one of us, 
the other 3 co-parceners shall pay Rs. 5,000 
in a term of 8 months from now; the said 
sum of Rs. 5,000 shall be accordingly paid off 
in cash in the aforesaid term.” The natural 
construction of the clause 18 that the parties 
agreed under the instrnment Exhibit O to 
pay tbe sum. But assuming that it had 
been previously settled that Rs. 8,000 should 
be paid to Aiyasami Aiyer that fact would 
certainly make nc difference, for tbe effect of 
the clause is to make the previous agreement 
about the payment of Hs. 5,000 part of the 
agreement of partition which the parties were 
ab perfect liberty to do. Mr. Rangachari 
attempted to perform the impossible feat of 
geparating the promise contained in clause 13 
from the other terms of Exhibit O and he 
would regard the statement in page 13 asa 
mere recital of an independent promise even 
if the promise was made at the same time as 
the other terms in Exhibit O were agreed to. 
He contends that the plaintiff himself so 
treated the matter in the plaint, but we can 
find nothing in the plaint to 
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the argument. He also relies on a sentence? 
in Exhibit B,a letter written by the Ist 
defendant and Snubramania Iyer on the 
same day as they executed the pro-notes, in 
which they say, Even though other matters 
relating to partition among us may not be 
settled we shall pay off the said amount with- 
out raising any objection." But this does nob 
show that the promise was a transaction inde- 
pendent of the agreement of partition. The 
object of the letter was merely to prevent the 
executants of the pro-notes, in cage litigation 
should ensue with regard to the enforcement 
of the agréement of partition, from resisting 
the payment of the amount of the pro- notes 
until the other terms of the partition agree- 
ment were also fulfilled by the various 
In other words, the object 
was to preventthem from raising the plea that 
no term of Exhibit C- could be enforced prior 
to the fulfilment of the other terms, This 
does not show thatthe promise was not to 
be enforced as one of the terms of Exhibit 
C. It is not contended that the defence 
of absence of consideration could be set 
up if the promise be regarded as one of 
the terms of Exhibit C. It is not contended 
that the defence of absence of consideration 
could be set upifthe promise be regarded 
as one of the terms of the contract of parti- 
tion as Aiyasami Jyer’s agreement to the 
other terms of the contract would then be 
sufficient consideration, 


With regard to the second contention 
that the lst defendant had no right to bind 
the minor 2nd defendant by such a promise, 
the argumentis that according to Hindu Law 
there is no obligation on the part of co- 
parceners to provide ata partition for the 
marriages of the daughters of one of them 
out of the general family funds and that it 
was, therefore, beyond the powers of tho Ist 
defendant as a guardian to bind his ward 
for a purpose which created no legal obliga- 
tion on the ward. But itis clear that 
Aiyasami Jyer made claim that he wag 
legally entitled to a portion for his daughter's 
marriages. Three daughters of the Ist de- 
fendant had been married atthe expenses 
of the family estate and the only daughter 
of Subramania Iyer had been married and 
There is 
no reason for supposing that Aiyasami Iyer 
did not believe that he had ground fer 
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. making the claim or that the Ist defendant 
did not believe that there were some grounds 
for the claim. Nor can we assume that the 
claim was altogether unfounded according 
to Hindu Law, although the plaintiffs in 
the Court of first instance seems to have 
conceded that the elaim would not be enforc- 
ed by a Court of Law. Further, it appears 
from paragraph 12 of the Subordinate Judge's 
judgment that there were other matters in 
dispute between Aiyasami Iyer and his 
brothers. All of them were settled by 
Exbibit O and itis impossible to separate 
the promise contained in paragraph 13 from 
the other terms of Exhibit C and to test its 
validity by a consideration merely of tbe 
abstract legal question which is raised to 
resist the promise. We must uphold it as 
one of the terms of a bona fide compromise 
constituting a settlement between the mem- 
-bers of the family. 

We: now proceed to the consideration of 
the last question, whether the suit is barred 
by section 43 of Act XIV of 1882. The 
defendant’s contention is that the plaintiff 
should have included the present claim in 
the Suit No. 31 of 1904 on the file of the Addi- 
tional Subordinate Judge’s Court of Tanjore 
instituted by the plaintiff’s husband against 
the defendants and Subramania Iyer for 
division of the family properties. The learn- 
ed Vakil forthe appellants contends that the 
cause of action was the same in both suits 
namely the agreement of partition, Exhibit 
O, and that the suitis, therefore, barred by 
section 43. The argument is fallacious for 
several reasons. Inthe first place the pre- 
sent claim is one against the lst and 2nd 
defendents only, while the right to division 
of the properties was against all the members 
of the family including Subramania Iyer. 
See Nannu v. Raman (1). Secondly, the par- 
ties agreed to execute separate pro-notes for 
the sum of Rs, 5,000, Exhibit A being exe- 
cuted by defendants Nos. 1 and 2and another 
pro-note by Subramania Iyer for the re. 
mainder of the amount. The original ag- 
reement to pay Rs. 5,000 was thus split up 
into two contracts. In Exhibit B, the letter 
already referred to, the Ist defendant and 
Subramania Iyer say, “As we have not found 
it convenient to settle it now (that is, the 
payment of Rs. 5,000) according to the 


(1) 16 M. 385. 
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aforesaid arrangement (that is, to pay the 
amount within 3 months from the date of 
Exhibit O) we have on this day separately 
executed promissory-notes to you for the 
said amount and thereby the said matter has 
been settled." In other words, the obligation 
crested by Exhibit C is regarded as discharg- 
ed by the execution of different pro-notes. 
There can, therefore, be no doubt that the 
promise contained in paragraph 13 to Ex- 
hibit O became separated from the other obli: 
gation contained in that instrament and was 
split up into two different obligations by 
two pro-notes. Hach  pro-note, therefore, 
furnishes a separate cause of action different 
from the obligation existing under Hxhibit 
C. Thirdly, even apart from the effect of 
Exhiblt B, we have no doubt that although 
the original obligation may be single and 
entire, if the parties agree to execute a 
separate document fora part of the obliga- 
tion that document will constitute a distinct 
cause of action. 

In Sesha Ayyar v. Krishna Iyengar (2) a 
sum of Rs. 10,500 was found due by a debtor, 
and for this amount two mortgage bonds 
were executed by him, one for Rs. 10,0C0 
and the other for Rs. 500, on the ‘same date. 
It was contended thata suit instituted on 
the bond for Rs. 10,000 was barred by a 
previous suit on the one for Rs. 500. Shep» 
pard and Davies, JJ., held that it was not. 
The learned Judges say: “It may be true 
that the term ‘cause of action’ is used in 
that section in à peculiar way, but we do 
not think that when parties for whatever 
reason choose to agree that there should be 
two instruments and two obligations, the 
Courts are justified in saying that there is 
only one obligation." The same view was 
held in Umed Dholchand v. Fir Saheb Jiva 
Miya (8), There, forthe amount due on a 
previous bond, two different bonds were 
executed by the debtor. Sargent, OC. J., 
and Melville, J., held that the bonds furnish 
different causes of action for purposes of 
section 43. Their Lordships say: “There 
can be no donbt that the two bonds and the 
default in payment of them constitute, in 
any view of the expression ‘cause of 
action’, two distinct causes of action and 
there is nothing, we think, in the language 


(2) 24 M. 98. 
(3) 7 B. 184. 
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of the section (which would appear to have 
been mainly designed to discourage multi- 
plicity of suits) which would justify the 
Court in going behind the bonds to con- 
sider the circumstances out of which they 
sprung, albeit those circumstances might 
themselves at the time have constibut- 
ed a cause of action.” See also Sundar 
Singh v. Bholu (4) and Moro Raghunath v. 
Balaji Trimbak (5). 

It is immaterial, as pointed out by the 
Bombay High Court, for the decision of 
an objection under section 43 to consider 
whether a suit could have been instituted 


on the original indebtedness apart from: 


the pro-notes. It is often the case no 
doubt where a pro-note is executed for a 
previously existing debt, that an action 
may be maintained on the debt, apart 
from the pro-note. “And it is sometimes 
necessary to do so, a8 when the pro-note 
is unenforceable for defect of stamp or other- 
wise. But this does not show that the pro- 
note itself is nota cause of action. There 
are two causes of action in a case on either 
of which a suit may as such be maintained. 
The presumption would, ordinarily, be that 
the cause of action for debt is merged in the 
pro-note, But there would be no effective 
legal merger where the pro-note cannot be 
‘sued on. If several pro-notes are executed 
for portions of the same debt, each pro-note 
creates a cause of action,.and this would 
be so, even if it be assumed that a suit 
might be instituted for the whole debb on 
the original cause of action. If the cre- 
ditor neglecting one of the pro notes iusti- 
tute a suit for the amount secured by it on 
the original cause of action, there is no doubt 
he would not be entitled to maintain another 
suit for the remaining amount on the original 
debt. In such a case he could claim no more 
than the amount secured by the particular 
pro-note, That pro-note is not a cause of 
action on which he conld claim the value of 
the debt. Section 43 compels a person only 
to include the whole of the claim arising 
from the same cause of action. It does not 
rcquire him to include what he could claim 
on a cause of action distinct from that which 
he sues on. Mr. Rangachari has referred 
to three cases in support of his contention: 


(4) 20 A. 392. 
(6) 18 B, 45, 
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Áppasami v. Ramasami (6), Shanmugam 
Pillai v. Syad Ghulam Ghose (7), and Preonath 
Mukerjee v. Bishnath Prasad (8), In the first 
of these, Áppasam? v. Ramasamz (6), upon a 
settlement of accounts a sum of money was 
found duetoa creditor, which the debtor 
agreed to pay. He gave the creditor an 
order on his agent to pay a portion of the 
amount from the profit of certain lands 
and promised to pay the balance within a 
month. The agent having failed to make 
payment, two different suits were instituted 
on the same day against the debtor for 
the amount which he had directed the agent 
to pay and for the balance respectively. 
It was contended that both suits were barred 
by sections 42 and 43. Brandt and Parker, 
J J., held that the giving of the order on the 
agent was not similar to the execution of a 
pro-note so as to give the creditor a separate 
cause of action for the amount of the order, 
and that the cause of action for the whole 
amount remained the same. They dis- 
tinguish Umed Dholchand v. Pir Saheb Jiva 
Miya (3) and hold that one of the suits must 
be held to be barred. That case is clearly not 
analogous to the present one where a distinct 
source of obligation was created by the 
execution of the pro-note. In the second case, 
Shanmugam Pillai v. Syed Ghulam Ghose(7), 
an ?namdar obtained separate muchilikas from 
the oecapying ryot of his land for two different 
years. He first instituted a suit for rent for the 
later year and subsequently instituted another 
for the rent of the earlier year. Benson and 
Bashyam Ayangar, J J., held that the second 
suit was barred, The judgment was based 
on the ground that the muchzkbkas did not 
furnish the cause of action for rent. They 
apparently regarded a muchiltka as merely 
evidence of the terms of tenancy between the 
landholder and the ryot. They observe: 
“ Though there were separate muchilzkas for 
faslis 1806 and 1805 yet there was but one 
cause of action, namely non-payment of rent 
by atenant to his landlord. Though the 
rents became payable under different docu- 
ments and at different times, they are only 
different claims under the same canse of ac- 
tion or tenancy. The case is very similar to 
the case where several articles are sold in 
succession by 4, to B. If the vendor sues for 
(6) 9 M. 279. . 


(7) 27 M. 116. 
(8) 29 A. 266; A, W. N. (1007) 41; 4 A. L. J. 85, 
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the price, he must sue for the price of all the 
goods sold up to the date of his suit, and 
cannot sue separately first for oneand then for 
another.” In Preonath Mukerji v. Bishnath 
Prosod (8), the third case, A, “adoctor, agreed 
with B. to accompany B. to Hardwar as his 
medical attendant on a fee of Rs. 100 a day. 
After seven days B. gave A a promissory-note 
for Rs. 700 representing seven day's fees. RB. 


who wasa Vakil also promised to assist A. pro- ' 


fessionally in certain litigation. B., however, 
died before he could fulfil his agreement to 
render professional services. A. sued B.'s 
son upon the promissory-note first and sub. 
sequently in a separate suit for the balance 
of his fees for attendance at Hardwar under 
the alleged agreement and for fees for 
later attendance at Benares.” It was held 
tbat the second suit was barred by the 
provisions of section 43 of the Civil Pro. 
cedure Code so far as the fees for 
attendance at Hardwar wers concerned, 
though not in respect of the other fees claim- 
ed. The learned Judges, Stanley, C. J., and 
Burkitt, J., say that the cause of action for 
medical fees was the same in both cases and 
that it was in reality the breach of the 
agreement to pay a fee of Rs. 100 per day 
for attendance on the deceased. ‘They ob- 
serve: "It is true that Raghunath Prasad 
executed a  protissory-note to secure the 
payment of Rs. 700 on account of fees for 
seven days, but the fact that this security 
was given does not take the case out of 
section 43 because of the proviso to that 
section which is in the following terms: 
‘For the purposes of this section an obli- 
gation and a collateral security for its 
performance shall be deemedto conatitute 
but one cause of action.’ The contention, 
therefore, that the cause of action on the 
promissory-note is one cause of action and 
the cause of action for the recovery of the 
balance of Rs. 600 forms another cause of 
` action, is not well founded.” With all 
deference, we are unable to agree with the 
learned Judges that a pro-note executed 
for payment of a debt is ordinarily to be 
regarded merely as a collateral seourity 
for the debt. The deposit of title-deeda 
or mortgage as security is only an acces- 
sory right to secure the rendering of the 
main right, namely, the debt, Buta pro- 
missory note is prima facie to be regard- 
ed as the record intended by the parties 


™ 
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of the obligation to pay the debt. The 
decision is not in accordance with the 
case already ‘referred to above, including the 
judgment of the Allahabad High Court, 
in Sundar Singh v. Bholu (4), which is nof 
referred to in the Judgment: 

For the reasons mentioned above, we 
hold that the present suit is not barred 
by section 43 of the Oivil Procedure Code. 

We dismiss the second appeal with 
costa. . 
Appeal dismissed, 





(s. c. 140. C. 287.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rear Appsas No. 16 or 1911. 
July 20, 1911. 
Present; —Mr. Evans, J. C., and 
Mr. Lindsay, A. J. C. 
Raja RUDRA PRATAB SAHI— 
PLAINTIFF 
versus 
GAJADHAR SINGH AND CTRERS— 


DEFENDANTS, 

Suit for arrears of rent—Joinder of claims in respect 
of several holdings -Oudh Rnet Act (XXII of 1886), s. 
108, cl. (2). + 

Under the Oudh Rent Acta single suit by a land- 
lord for arrears of rent due from a tenant in respect of 
several holdings in one and. the same village is 


competent. 
Where the holdings are not all held under the 


same tenure the Court may, if necessary, specify in 
its judgement the arrears due with respect to each 


holding. 
Jaganath Prasad v. Tort, 29 A.18; 3 A. L. J. 610; A 


W. N. (1906 253, distinguished. 

Appeal against the order of the District 
Judge, Rae Bareli, dated 23rd December 
1910, upholding that of the Deputy 
Collector, Sultanpur, dated 19th September 
1910. 

Babu Ishri Prasad, for the Appellant, 

Mr. G. H. Thomas, for the Respondents. 

JUDGMENT.—The appellant instituted a 
suit for arreara of rent against tha3 respond- 
ents aud the suit has bean dismissed because 
the claim referred to three different holdings, 
The learned Judge held that there was an 
obvious inconveniences in tha trial of the joint 
suit with respect to three holdinga of a 
different character a3.the tenant might ba 
ejected from all the holdings merely bacanse 
he had failed to pay the rent due for ong 
only. He referred to the case of Jagannath, 
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Prasad v. Tort (1), where it was held for 
similar reasons that a single suit for arrears 
of rent in respect of separate holdings cannot 
"be brought under the Agra Tenancy Act 
of 1901. | i 

We cannot find any provision in the Oudh 
Rent Act which prohibits one suit for all 
arrears due from a tenant in one village to 


the landlord and no question relating to: 


ejectment for non-payment of arrears need be 
discussed at present. But, if necessary, the 
Court trying the suit can specify in the 
judgment the arrears due with respect to 
each separate holding, as it is possible that 
the holdings may not all be held under the 
same tenure. 

“We accept the appeal and, setting aside 
the decision of the lower Court, remand the 
case, through the lower Appellate Court, to 
the Court of first instance for trial on the 
merits. Costs to abide the result. 


: Oase remanded. 
(1) 29 A. 18; 3 A. L, J. 610; A. W. N. (1906) 263. 





[s. c. (1012) 1 M. W. N. 65; 11 M. L. T. 84.] 
“MADRAS HIGH COURT. 
SECOND Civin Arrear No. 1027 or 1910, 

; December 14, 1911. 
Present:— Mr. Justice Sundara Áiyar and 
Mr. Justice Spencer. 
VENKATESA IYENGAR- -—PLEAINTIFF— 
APPELLANT 
Versus 


KOMALAMMAL AND orners—Derenpants 


— RESPONDENTS. 

Practice — Holiday — Delivery of judgment — Not 
illegal. 

The delivery of a judgment on a hóliday in not 
illegal. 

A Judge is not prohibited from doing any particu- 
lar kind of work during holidays. But if- any party 
is injuriously affected by a Court doing any judicial 
work on & day when the Courtis closed he will be 
entitled to a redress for the grievance. 

Sri Nilmoney Singh v. Bhowant Churn, 1 Marsh. 327, 
Bennet v. Potter, 2 O. and J 622,°1 L. J. Ex. 2658, 
Gobind Kumar v. Huro Gopal, 11 W. R. 537 ; 8 B. L. R. 
Ap. 72, Ununto Ramchetterjee v, Protab Ohunder,. 16 
W.R. 231, Bisram Mahton v. Sahibunnissa, 3 A. 338 
Ram Das Chakarbatt v. Official Liquidator,9 A. 860, 
. referred to. ` 

Sheoram Tivart v, Thakur Prasad, 80 A, 130, 3 M. Ti. 
T. 211, 5 A. L. J. 106; A. W. N. (1908) 43, referred to. 

Semble:—'The English rule with regard to Sundays 
being a dies non does not &pply in India. 

Paramshook Das v. Rood Dowlah Bahadur, T M, H, 
C. R. 286, referred to. | 
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Second appeal against the decree of the 
District Court of Sonth Arcot, in Appeal 
Suit No. 132 of 1909, presented against 
the decree of the Court of ihe District 
Munsif of Paurutti, in Original Suit No. 221 
of 1908. i 

Mr. G. S. Ramachandrier, forthe Appellant. 

Mr. V. O. Seshachariar, for the Respondents. 
- JUDGMENT.—In this case we intimated 
our opinion at the hearing that the conclu- 
sion arrived at by the lower Appellate 
Court regarding the plaintiff's title wag - 
binding on us, the question being parely 
one ofíaet. But the validity of that  Court/g 
judgment was also attacked on the ground 
that the District -Judge acted without 
jurisdiction in delivering his judgment 
on the 29th December 1909 when the 
Court was closed for the Christmas 


holidays. 


We are of opinion that the delivery of 
judgment on a holiday (we are. taking it 
that the 29th December -1909 had been 
notified as a general holiday) is not illegal. 
lt is not contended that there is any express 
provision of law prohibiting the perform- 
ance of any judicial* work on a holiday 
or laying down that a judgment delivered 
on & holiday sball be void. Section 30 
of the Madras Courts Act, TII uf 1873, enacts: 

The High Court may permit the Civil 
Courts under its control to adjourn from 
time- to time for periods not exceeding in 
the aggregate two months in each year." 
Tha section merely gives permission to ad- 
journ. There is no prohibition of the doing 
of all work of a judicial character during’. 
the time when the Oourt is adjourned, 
Under whatever authority the Court may 
have been adjourned during the Christmas 
holidays, the appellant has not shown that 
the Judge was prohibited from doing any 
particular kind of work during the period. 
If any party is injuriously affected by a 
Court doing any judicial work on a day 
when the Court is closed, he will, no doubt, 


-be entitled to redress for the grievance. 


But it is not contended in this case that 
the appellant has been prejudiced by the 
delivery of judgment on the 29th Decem- 
ber. Reliance bas been placed on Order 
AX, rule 1 of the Civil -Procedura Code, 
which provides that “the Court shall 
pronounce judgment it open Court either 
at once, or on some future day of which due 
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notice shall be given to the parties or 
their pleaders." The expression in open 
Court refers to the place and manner of the 
pronouncement of judgment. The provision 
with regard to the time of pronouncement 
is merely that ib shall be at once or on some 
future day of which notice shall be given. 
Holidays are not excepted provided notice 
be given. With regard to the place where 
the judgment is to be pronounced it has 
been held that the pronouncing of the 
judgment out of Court is only an irregularity 
and will not be a good ground of appeal. See 
Sri Nilmony Singh Deo v. Bhowant Ohnurn 
Panda (1). .In other words, the section is 
only directory in 
absolutely prohibit as illegal the pronounce- 
mont of judgment otherwise than in ao- 
cordance with its provisions, Oar attention 
has not been. drawn to any authority in 
| favour of the appellant’s contention. In 
Black on Judgments,’ Vol. 1, section 182, 
the learned author says: In regard to other 
(than Sundays) legal holidays, the general 
rule is that unless the statutes recognizing 
or creating them expressly prohibit tho 
exercise of judicial functions upon them the 
Courts may validly render judgments and 
transact their other usual business. And 
even if they are declared non-judicial holidays 
this wil not hinder the performance of 
ministerial acts. Thus the statute in Georgia, 
declaring the fourth of July a holiday does 
not inhibit the Courts from sitting on that 
day, or makea judgment rendered on that 
day void, except when the day falls on 
. Sunday. So it is held that a judgment 
rendered by a Justice of the Peace on 
Thanksgiving-day is not void," The same 
learned author in his article on Judgments’ 
in the American Oyclopedea of Law 
and Procedure, Volume 23,. page 675, 
observes " unless authorized by statute or by 
the consent or agreement of the parties, 
a valid judgment cannot be rendered in 
vacation, this being a judicial act which can 
be performed only when ths Court is in 
Session; This passage is not inconsistent 
with the statement of the author in bis 
book on ' Judgment’, for here he is referring 
to cases where under statute the Court 
is bound to perform its judicial acts during 
term time and he points out in a foot-note 


(1) 1 Marsh 327, 
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that ' under a statute authorising the Oourts 
to take cases under advisement after trial 
or hearing ab the term, itis held that the 
judgment may be rendered in vacation.’ In 
Wells on ‘Jurisdiction,’ page 126, the reason 
of the American rule that a judgment rend- 
ered during vacation is void is pointed out. 
It is the result of express statutes that the 
jurisdiction of the Court shonld be exercised 
during term time. There is no Woglish 
authority in support of the appellant's 
position. In England, no doubt, Sunday is a 
dies non under the common law and all judi- 
cial work on the day is prohibited by statute, 
See Broom’s Commentaries, page 15. The 
Sunday Observances Act of 1676 also provided 
that no writ, process, warrant, order, judge 
ment or decree shall be served or executed or 
caused to be served or executed upon the 
Lord's day. The English rule with re- 
gard to Sundays, it has been held, has no 
application to India. See Paranshook Das 
v. Hocd Dowlah Bahadur (9), In Bennett 
v.: Potter(3), Lord  Uyndhurs& held that 
there was no objection to the doing of 
judicial work on other holidays. In that 
case the time for pleading expired on a 


holiday at six o'clock in the evening of 


which day the plaintiff opened the office 
and signed judgment for want of a plea. 
At 8 o’clcck the plea was delivered. 
Application was made to set aside the 
judgment for irrgularity, contending that 
the plaintiff had no right to open the office 
for the purpose of signing judgment, But 
the learned Lard observed: “The cfiice 
may be opened ab any time; it is closed 
on a holiday fir the benefit of the officers 
and that they may attend ifthey think fit 
so to do." In Gobind Koomar Ohowdhry v. 


Huro Gopal Nag (4) and Ununtoramchatieriee ` 


v. Protab Ohunder Shiromonee (5) it was 
held that the registration of a plaint on a 
Sunday or other holiday was not illegal. 
In Bisram Mahton v, Sahib.un nissa (6) it 
was held that a sale of property in execu- 
tion on a close holiday was not illegal. 

In Ram Das Ohakarbatt v. The Official 


(2) 7 M. H. C. R. 285 = 
(3) 2 C, and J. 622; 1 L J. Ex. 258 
(4) 11 W. R. 537; 3 B. L. R. Ap. 72 
(5) 16 W. R. 231. 


(0) 8 A. 333, 
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Ingquidator, Cotton Qinning Company, Limit- 
ed, Cawnpore, (7) the question was consider- 
ed ab length by Sir John Edge, C. J., and 
Oldfield, J. There objection was raised to 
proceedings in the winding-up of a company 
and settling the list of contributories being 
held during the long vacation, but it was 
overruled. The learned Judges say with 
refereuce to section 17 of the Bengal Civil 
Conrts Act: “This section, it appears to 
us, was framed in the interests of the 
Judges and the officiala of the Courts and 
probably also in that of the Hindu and 
Muhammadan  pleaders, suitors and wit- 
nesses, whose religious observances might 
interfere with their attendance in 
particular days The cases which 
have been decided upon the construction of 
section 6 of the 29 Ch. II. Cap. 7, com- 
monly known as the Lord's Day Act, do 
not, in our opinion, afford any assistance to 
us inthe present case; but the difference 
between the wording of that section and 
the section in question in this case is strik- 
ing. That section provides thatno person 
or persons upon the Lord's Day shall 
serve or execute or cause to be served or 
executed any writ, process, warrant, order, 
judgment or decree (except in cases of 
treason, felony or breach of the peace);and 
by that section it is specifically. enacted that 
the service of any such writ, process, 
warrant, order, judgment or decree shall be 
void to allintents and purposes whatsoever. In 
the section under consideration there are no 
' guch specific words as those above quoted. 
If it had been intended by the Legislature 
that a Judge should have- no jurisdiction 
or power to enter upon a judicial proceed- 
ing or inquiry on a close holiday and that 
if the Judge on a close holiday holds a 
judicial inquiry the proceedings should be 
void, it would have been easy for the  Legis- 
lature to have expressed such intention by 
the use of apt words such as we find in 
'seetion 6 of the Lord's Day . Act.” “By the 
Rules of Hillary Term 6, William IV, it 
was ordered that certain days shall be 
observed or kep6 as holidays in the several 
offices belonging to the said Oourt.” With 
reference to the days mentioned in the 
Rules we find it statedin Note (1) at page 
50 of "Peterdorff's" 4bridgment of Oommon 


(7) 9 A. 866 


terse eyre 
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and Statute Law, Volume V, Second Hdition, 
These are not dies non but periods of 
vacation for the Courts and offices. The 
proceedings are nob suspended.” And, 
again, in thesame note, * * * They are 
closed on a holiday for the benefit of the 
officers, and -if they think fit to attend 
they may,and if open, judgment may be 
signed * * * * we are of opinion thaton such 
a close holiday as that in question, a Judge 
might properly decline to proceed with any 
inquiry, trial, or other matter on the civil 
side of his Court; and any party to any 
judicial proceeding, if present, could 
successfully object to such inquiry being 
proceeded withand, in the event of any 
such inquiry having been proceeded with in 
his absence and without his consent, would 
be entitled to have the proceedings set aside 
as irregular, probably in any event, and 
certainly if his interests had been prejudiced 
by such irregularity.” . 

It will be observed that in the case of 
an inquiry a party would almost neces- 
sarily be prejudiced if it goeson in his 
absence, but notsoin the case of delivery 
of a judgment. The learned Judges of : 
the Allahabad Court go on to point ont 
that at best the conduct of judicial proceed- 
ings ona holiday can amount only to an 
irregularity. Reference has been made at 
the Barto another case, Sheoram Tiwari v. 
Thakur Prasad (8), where it was held that 
the decision of a case, on a Sunday, would at 
best be only an irregularity and the Court was 
inclined to agree with the decision in Prams 
shook Das v. Rood Dowlah Buhadur (2) that 
the Lord's Day Act is not applicable to India 
at all. Section 15 of Act XII of 1887, the 
Bengal, N. W. P. and Assam Civil Courts 
Act, expressly provides that a judicial act 
done on a close holiday is not invalid by 
reason only of its having been done on that 
day. This is only a legislative recognition of 
what must be held to be the law on general 
principles. . 

We are of opinion that the appellant's ob- 
jection must be overruled. 


We} dismiss this second appeal with 


. costs. 


Appeal dismissed, 


(8) 80 A. 180; 8,M, LAT, 211;5 A, L. 'J, 106; A. 
W. N. (1908) 43. 
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BHAGANNAH V. CHANDI SINGH. 


(s. c 14 0, C. 295.) 
QUDH JUDICIAL COMMISSIONER'S 
COURT. 
SECOND Cryin Apprat No. 350 or 1910. 
August 2, 1911. 

Present: —Mr. Lindsay, A. J. O., and 
Mr. Rafique, A. J, C. 
Musammat BHAGANNAH AND OTHERS — 
PLAINTIFFS—À PPELLANTS 
versus 


CHANDI SINGH AND orgngg3— 


DEFENDANTS— RESPONDENTS 

Hindu Law—Joint Hindu family—Mortgage by a 
co-parcener of his undivided interest—Mortgagee’s 
equitable rights—Bona fide transferee without notice 
—Transfer of Property Act (IV of 1882), s. 43. 

C. an undivided co-parcener subject to the Mitak. 
shara Law made a mortgage of his undivided interest 
in favour of the plaintiffs-appellants, Subsequently 
there was a partition and the separated share of C, 
passed by mortgage and sale to the defendants-re- 
spondents who where found to have taken the transfers 
without notice of the prior mortgage in favour of the 
plaintiffs-appellants. 

Held, that the plaintiffs-appellants are not entitled 
to have it declared that the separate share of OC. in 
the hands of the defendants-transferees is subject to 
a charge in their (appellants’) favour. 

Although an undivided co-parcener subject to the 
AMitakshara Law cannot make a valid alienation of his 
undivided interest, yet the Courts acting upon the 
principle that a person should not be allowed to pro- 
fit by his wrong have given relief in equity to the 
alienee by giving him a charge for his money upon 
the separated interest of the co-parcener from whom 
he took his transfer. But such equitable right can- 
not be enforced against persons who have taken bona 

fide for value and without notice. 

Mahabir Prasad v. Ramyad Singh 12 B. L. R. 90; 
20 W. R. 192; Jamuna Prashad v. Ganga Prashad 
Singh, 19 C. 401, Bunwar Lal v. Daya Shankar 18 0. W. 
N. 815; 1 Ind. Cas. 670; Mohunt Ram Sunder Das v. 
Barhamdeo Narain 14 C. W. N. 552; 2 Ind. Cas. 986; 
Balgobind v. Narain Lal, 15 A. 389; 20 I. A. 116 and 
Madho Prasad v. Mehrban Singh 18 C, 197 at p. 161; 
17 Y. A. 194, referred to. 


Appeal against the decree of the Addition- 
al Judge, Hardoi, dated 29th April 1910, 
modifying that ofthe Munsif, South Unao, 
dated 25th January 1910. 
Mr. Mumtaz Husain, fcr the Appellants. 
Mr, A. P. Sen, for the Respondents. 


JUDGMENT.—The facts of the case 
under appeal are set out in Mr. Chamier's 
. remand order dated 22nd March, 1911. 

The issues remanded for trial were: — 

(1) Had defendant No 2 notice of the 
mortgage of 1387 when he took the mort. 
gage made in his favour by defendants Nos. 
1, 3 and 4? 

(2) Had defendants Nos. 5 aud 6 notice of 
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the mortgage of 1887 when they purchased 
part of the property? 

The Court below has found that in both 
instances the transferees took without notice 
of the mortgage of 1887 executed by the 
first defendant Chandi Siugh and this finding 
has not been and cannot be contested in 
second appeal. 

The question then which we have to de- 
cide is whether in these circumstances the 
mortgagees in a suitto enforce their rights 
under a mortgage executed by Chandi 
Singh, a member of a co-parcenary body, are 
entitled to have it declared that although the 
mortgage executed in their favour was in- 
valid under Hindu Law, they are neverthe- 
less entitled to a charge for the mortgage- 
money on the separate share of Chandi- 
Singh in the bands of these transferees. In 
support of the contention that they are so 
entitled, the learned Counsel for the appel- 
lants, as noted in Mr. Chamier's order, relies 
upon the cases reported in Mahabir Parshad 
v. Ramyad Singh (1) and Jamuna Parshad 
v. Ganga Frashad Singh (2). He has also 
referred to two other cases, namely, Bunwarr 
Lal v. Daya Shankar (8) and Mohunt Ram Sun- 
dar Das v. Barhamdeo Narain (4). The prin- 
ciple laid down in all these cases may be 
stated shortly to be this, that although an 
undivided co-parcener subject to the Mztak- 
shara Law cannot make a valid alienation of 
his undivided interest it does not follow that 
a Court of equity wonld be bound uncondi- 
tionally to declare a mortgage or a sale of 
an undivided co-parcener’s interest invalid 
so as to allow the co-parcener (mortgagor 
or vendor) to profit by hisown wrong. And 
acting upon this principle the Courts have 
given relief in equity to the alienee by giving 
him a charge for his money upon the separat- 
ed interest of the co-parcener from whom he 
took his transfer. But, obviously, the claim 
of such an alienee to this -equitable relief 
may be affected by the intervention of cir- 
cumstances (such as have arisen in the pre- 
sent case) which render it impossible to 
grant such relief without prejudice to the 
interests of the innocent third parties. 
Since the date of the mortgage in the plaint- 
iffs-appellants' favour itis proved that the 


(1) 12 B. L, R. 90; 20 W. R. 192. 

(2) 19 C. 401. 

(3) 18 O. W, N. 815; 1 Ind, Cas. 670. 
(4) 14 O. W N. 652; 2 Ind. Cas, 986. 
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separate share of their mortgagor Chandi 
Singh has passed by mortgage and sale to 
third parties who took without notice of this 
mortgage: so that, whatever the rights of the 
mortgagees might have been, had Chandi 
Singh’s interest remained undisposed of, they 
are at the present time on quite a ‘different 
footing. In oases like these the right of the 
alienee to relief is merely an equitable right 
and no such right can be enforeed against 
persons who have taken bona fide for value 
and without notice. And it was for thia 
reason we take it that their Lordships of 
the Privy Council in the case of Balgabind 
Das v. Narain Lal (5) refused equitable re- 
lief to the mortgagee as against a person 


who had in good faith and without notice of. 


the mortgage purchased at a sale in execu- 
tion of decree a portion of the mortgagor’s 
share, : 

In his argument on behalf of the appel. 
lants Mr. Mumtaz Husain has relied strongly 
upon a passage contained in the judgment 
Madho Purshad v. Mehrban Singh (6) in 
which it is said:— 

"An agreement by the members of an un- 
divided family to hold the joint property 
individually in definite shares or the attaeh- 
ment of a member's undivided share in eze- 
cution of a decree at the instance of his ere- 
ditor will be regarded as sufficient to support 
the alienation of a member’s interest in the 
estate or a sale under the execution.” He 
argues that in accordance with this dictum 
as soon as partition was effected after the 
date of the mortgage by Chandi Singh, bot- 
ween the members of the family to which 
Chandi Singh belongs,a charge on Chandi 
Singh’s separate share was ipso facto created 
in favour of the mortgagee and that traus- 
ferees who took from Chandi Singh subse- 
quent to the date of the partition must be 
deemed to have taken subject to the mort- 
gagee’s lien. We cannot, however, regard 
this statement of their Lordships as aunthor- 
ity for the proposition which is advanced 
for the appellants. If the true doctrine is 
as it appears to be that no co-pareener in an 
undivided family governed by the Mitak. 
shara law can make a valid mortgage of 
his undivided share in the joint family 
estate without the consent of his co-sharers 
it seems to- be impossible to hold that a 


(6) 18 C. 157 at p. 161 (P.O); 17 LA. 194. 
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charge upon the mortgagor's separate intera 
est after partition can arise out of what was 
from its inception an invalid transaction. 
The principle laid down in section 43 of 
the Transfer of Property Act cannot be ap. 
plied to the case of a mortgage executed by 
a person who is disqualified to mortgage 
[cf. Radha Bat v. Kamod Singh (7)] and even 
if if could itis clear from the language of 
that section that the transferee’s option to 
enforce the transfer with respect to any in- 
terest which the transferor may acquire in 
the property while the contract to transfer 
subsists cannot impair the right of trans. 
ferees in good faith for consideration who have 
no notice of the option, 

Hor the above reasons, we are of opinion 
that the appellants in this case are not ene 
titled to relief by having it declared that 
the separate share of their mortgagor Chandi 
Singh in the hands of the defendants trans. 
ferees is subject to a charge in their (appel- 
lants’) favour. The appeal fails and is dis. 
missed with costs. 


Appeal dismissed, 
(7) 30 A. 38; A. W. N (1907) 276; 4 A. L, J. 696. 





[s. c. (1912) 1 M. W. N. 68.) 
MADRAS HIGH COURT. 
SgooND Crvin, APPEAL, No, 1983 or 1910. 
November 30, 1911. 
Present:—Mr, Justice Sundara Aiyar and 
Mr. Justice Spencer. 

MALLA VEERANNA AND ANOTHER-— 
DRBFENDANTS—-AÀPPELLANTS 
VETSUS 
MALLA CHELAMAYYA AND OTHEBRS— 


PLAINTIFFS— RESPONDENTS. 

Adverse possession—Ineffective possession —Assertion 
of title to the knowledge of the owner. 

Where the possession of defendant is of an in. 
effective nature, supposing its character could be 
improved by an assertion of title, ibis necessary for 
the party 80 in possession to prove that the owner had 
knowledge of such assertion, 


An “openly avowed claim" means a claim which 
may be said to have come to the knowledge of the 
true owner. 


Second appeal against the decree of the 
District Court of Ganjam, in Appeal Snit 
No. 58 of 1908, presented against that 
of the Oourt of the District Munsif of 
Sompeta, in Original Suit No. 669 of 1907, 

Mr. V. Ramdoss, for the Appellants, 
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Mr. V. Romesam, for the Respondents. 

JUDGMENT.-—The finding is that the 
title to the property belongs to the plaintiff. 
The lower Appellate Court has also found 
that the defendant bad not effective posses- 
sion of the plot for more than 12 years 
before the suit. Heat first had only what 
may be called fugitive possession by tying 
his cattle at the place. 

Now, solong as the defendant had not 
taken effective possession, the legal posses- 
sion of the land remained in the plaintiff, 
who was the owner. 

It is contended that effective possession 
must be taken to have commenced at least 
on the date of Exhibit V, that is, in 1894, 
more than 12 years prior to the suit. Ex- 
hibit V is relied on as an admission of the 
defendant's title to the property by a stran- 
ger. But if the defendant's possession waa 
not effective in its character, it is nob easy 
io see how an admission of his title by a 
stranger would make it effective possession. 
Reliance is placed on a passage in Mitra 
on Limitation, 4th Edition, page 146, where 
it is stated “in the absence of an openly 
avowed claim of right to the land, the acts 
and circumstances attending the appropria- 
tion or user must be such as imply or denote 
such a claim." Ifthe possession is of an 
ineffective character such as by tying cattle, 
assuming that its character could be im- 
proved by an assertion of title made to 
the owner's knowledge, we are olearly of 
opinion that it is necessary for the defendant 
to show that the owner had knowledze of 
such assertion, or that it was made under 
circumstances which would imply that he 
must have had knowledge. The case is 
not similar to one where the possession 
bas been effective and adverse, in which 
oase it is true that knowledge of such 
possession on the part of the owner is not 
necessary to give the defendant a title after 
the expiration of the period of prescription. 
We do not think the learned author intended 
to lay down anything different from our 
statement of the law. He speaks of “an 
openly avowed -claim” apparently meaning 
. thereby à claim which may be taken to 
have come to the knowledge of the owner. 

We dismiss the second appeal with costs, 


Appeal dismissed, 
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(s. c. 197 P, W. R. 1911.) 
PUNJAB CHIEF COURT. 
Civiu Revision Permon No. 2765 or 1907. 
July 10, 1908. 

Present: Mr. Justice Kensington. 
Ohoudii JESA RAM AND oTHERS— 
PrAtNTIFES— PETITIONERS 
TOTENS 
THAKAR DAS AND OTHERS— DEFENDAN'IS— 


RESFONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 102— 
Case and application to restore it dismissed wn default 
in early part of the day—Sufficient cause. 

When a case is called on and the parties do not 
appear the Court should wait a reasonable time be- 
fore dismissing it. A suit ora petition should not 
be dismissed owing to the absence of the parties in 
the early part of the day. 

Where a suit or a petition has been dismissed 
owing to the temporary absence of the plaintiff or 
his pleader and such absence is satisfactorily explained 
the suit or petition should be restored. 


Petition for revision, under section 70 (a) 
of Act XVIII of 1884 as amended by Act 
XXV of 1899, of the crder of the “Additional 
Divisional Judge, Multan Division, dated the 
12th March 1907, ‘affirming that of the 
Munsiff, let Class, Multan, dated 5th Decem- 
ber 1906, rejecting the plaintiff’s application 
for review of his order dated 15th July 1905. 

Mr, Harris, for the Petitioners. 

Mr. Meeran Buz, for the Respondents. 

JUDGMENT.—The orders which really : 
require consideration in this case are those 
of 23rd June 1905, by which the suit was 
dismissed under section 102, Civil Procedure 
Code, and of 15th July 1905, dismissing an 
application to restore. 

Both these orders are hasty and  unreason- 
able, ‘The time of day at which that of the’ 
23rd June was passed is not noted, but it is 
clear enough that the Court did not wait ab all 
as it should have done, and the fact that a 
petition for restoration was prepared the very 
same day indicates that the plaintiff was only 
temporarily absent. 

The order of 15th July was passed at 11 a.m. 
and here again the temporary absence of plain- 
tiffs’ Counsel was satisfactorily explained. 

Of all the subsequent proceedings in the 
lower Courts I can only say that it is not 
creditable to them that they should allow the 
very simple question involved to be obscured 
by all sorts of legal technicalities, with the 
result that the parties have been put to. the 
trouble and expense of many hearings, all of 
which could have been avoided if, the merits 
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of plaintiffs’ application had been fairly con- 
sidered, 

It is enough to say that plaintiffs! explana- 
' tions of the failure to appear when the case 
was called on on the 28rd June and 15th July 
should have been accepted. : 

1 allow the revision, set aside both those 
orders and direct that the case shall proceed’ 
on the original plaint conditionally on 
plaintiffs’ paying Rs. 50 as costs to the 
defendants on account of all proceedings 
from the 23rd June 1905 onward in ull 
Courts including this Court, This sum will 
be paid into the Munsiff's Court by the Slat 
July 1908. Failing compliance with order, 
_ the suit shall stand dismissed. 

Revision allowed, 





[s. c. (1912) 1 M. W. N. 72.] 
MADRAS HIGH COURT. 
Seconp Civiu Apegat No. 1003 or 1910, 
November 24, 1911. 
Present-—Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer. 
MADDANTA R  DRSERDANE APPELA 
versus. 

BHIMAPPA AND ANOTHER—P LAINTIFFS— 


RESPONDENTS. 

Sale of goods—Suit against buyer—Strangers in 
possesston— Decree only against buyer— Attaclunent. 

Where the right of the plaintiff to recover the 
price of goods sold is against his vendee alone, third 
persons found in possession of such goods cannot be 
made liable for the price in a suit against them all. 
After & decree against the vendee, such goods may 
be attached although in the possession of others. 


Second appeal against the decree of the 
Court of the Subordinate Judge of Bellary 
in Appeal Suit No. 82 of 1901, presented 
against that of the Oonrt of the District 
Munsif of Bellary, in Original Suit No. 545 
of 1906. 

Mr. V. Visvanatha Sastri, for the Appel. 
lant. 

Mr. S. Ranganada Iyer, for the Respond- 
ents, 

JUDGMENT.—The plaintiff sold certain 
goods to the 3rd defendant. The Srd defend. 
ant did not pay the price of the goods, Part 
of the goods subsequently passed into the 
possession of the Ist and 2nd defendants 
respectively. In a case of cheating instituted 
by the plaintiff against defendants Nos. l to 
3 the goods were taken possession of by the 
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Police and sold, and the price of the goods 
in the possession of the 2nd defendant was 
subsequently paid over to him after ths 
termination of the case. The plaintiff instie 
tuted the present suit to recover the value 
of all the goods against all the defendants 
Nos. 1 to 3. He did not challerge the valid- 
ity of the sale to the 3rd defendant, and the 
suit has proceeded on the fvoting that the 
property in the goods passed to him. 


Both the lower Courts have passed a decree 
against the 2nd defendant, the appellant 


before us, for the value of the goods which 


had passed into his possession and were sold 
while he was holding them. The plaintiff 
alleged in his plaint that the Ist and 2nd 
defendants had made themselves sureties for 
the payment of the price of the goods by the 
3rd defendant. But both the lower Courts 
have held that the contract of suretyship has 
not been proved but a decree has been passed 
against the 2nd defendant on the ground that 
he was in possession of property belonging 
to the 8rd defendant, who is bound to pay 
the price of the goods to the plaintiff. It is 
impossible to sustain this judgment. The 
plaintiff's right to the price was only against 
the 8rd defendant. No relief can be given 
against other persons simply on the ground 
that property belongiug to the 3rd defendant 
was in their posseesion. No doubt, after 
obtaining a decree against the 2rd defendant 
the plaintiff would be entitled to attach any 
properly belonging to him in the hands of 
others. The Subecrdinate Judge is entirely 
wrong in holding that any relief could be 
giver against third persons for the price of 
goods sold to the 3rd defendant. 


Tbe Lower Courts did not give the plaintiff 
a decree against the 3rd defendant for the 
value of the gooda which had passed to the 
possession of the 2nd defendant. The plaint- 
iff did not ask the lower Appellate Court to 
make the 3rd defendant a party to the appeal 
in order that a decree might be passed against 
him for the whole of the price of the goods 
sold to him. We are asked to give the 
respondent time to make- the 3rd defendant 
& party to the second appeal. We might 
have acceded to this request, if he had been 
made a party tothe appeal in "the lower 
Appellate Court, but as that was not done 
we are unable to grant this request, 
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KRIBHNA DAS ROY t£. LAND ACQUISITION COLLECTOR, PABNA, 


We mast seb aside the decree as against 
the 2nd defendant and dismiss the snit as 
against him with costs throughout. 

Decrees set aside. 





CALCUTTA HIGH COURT. 
Civiu Rune No. 4504 or 1911. 
December 5, 1911. 

Present: —Mr, Justice Caspersz and 
Mr, Justice D. Chatterjee. 
KRISHNA DAS ROY—Patitionne 

versus 
LAND ACQUISITION COLLECTOR cr 
PABNA—Opposite PARTY. 

Land Acquisition Act (I of 1894), ss. 3, 10, 49— 
Collector of Land Acquisition, whether subject to High 
Court's eatraardinary jurisdiction—Owner— Under-ten. 
amt—-Heference, application for, when to be made. 

A Land Acquisition Deputy Collector is subject to 
the extraordixary jurisdiction of the High Court; and 
where the Depity Collector commits an error in not 
making a reference under section 49 of the Land 
Acquisition Act, the High Court has jurisdiction to set 
it right. 

Administrator General of Bengal v. The Land Acquis 
sition Deputy Oollector, 12 C. W. N. 241, followed. 

An under-tenant is interested in the acquisition of 
the Iand and is an “owner” for the purposes of section 
49, and, therefore, competent to apply under that 
section for a reference to the Civil Court. 

Tt is open to him to make a substantive application 
for a reference at some time before the award is 
actually made. 

Rule against the order of the Land Acquisi- 
tion Collector of Pabna, dated September 
22nd, 1910. 

Babus Surendra Ohandra Sen and Troilokya 
Nath Ghose, for the Petitioner. 

Babu Ram Charan Mitra, Senior Govern- 
‘ment Pleader, for the Opposite Party, 

JUDGMENT.—This Rule arises out of 
certain proceedings under the Land Acquisi- 
tion Act. 

The petitioner alleged that he is the owner 
of a salt godown, for the efficient working of 
which the land in front is required, and that 
the Deputy Collector has acquired that 
frontal land without making a reference, a8 
prayed, to the Civil Court under section 49 
of the Land Acquisition Act I of 1894, 

We are invited in this Rule to set aside 
the order of the Deputy Collector dated the 
22nd September 1910 and hig proceedings 
up to, and including, an order of the 24th 
May 1911 wherein he refused to make a re- 
ference under section 18 of the Act on the 


ground that the case had been completed and 
the award confirmed, 

It appears that the 19th September 1910 
was the date fixed by the Deputy Collector 
for claims to be put in. On that day, no 
claim was preferred nor was any petition for 
time filed. The order-sheet of the Deputy 
Collector is exceedingly brief and does not 
embody the details mentioned in his letter of 
explanation No. 1977 L.A., dated the 23rd 
August 1911, upon which the learned Senior 
Government Pleader showing cause relies. 
However that may be, orders were reserved 
on the 29th September 1910, and the award 
in this connection was not made until the 
21st November 1910. The application of the 
petitioner praying fora reference under seo- 
tion 49 of the Act bears date the 21st Sep- 
tember 1910, and, apparently, reached the 
Deputy Collector through the post. There are 
two orders on this petition, the first order is 
“File with the record,” the second order which 
is o ver a date 22nd'September 1910 which has 
been altered, or inked over, is to the following 
effect:— I have seen the land and godown. 
The godown is now closed and no business is 
being done there now. The land which is 
now under acquisition is not in the 
front ofthe building and its acguisition will 
not interfere with the business if the peti- 
tioner intends to starb bnsiness ab any future 
date. The petition is, therefore, rejected. 
Besides, the time fer filing such petition has 
expired.” In this view of the matter, the 
Deputy Collector proceeded to complete the 
proceedings and possession was duly given of 
the land in question to the Eastern Bengal 
State Railway. 

The first question that arises upon this 
Rale ig whether the Land Acquisition Deputy 
Collector is subject to the extraordinary 


jurisdiction of this Court, 


We have heen referred to the cases of the 
Administrator-General of Bengal v. The Land 
Acquisition Deputy Collector, 24- Pergannahs (1) 
and British Steam Navigation Co. v. Secretary 
of State for India (2), In the present state 
of the law, we cannob do otherwiss than 
follow the decision of Henderson and Mitra, 
JJ., in Jdmzntisirator-General of Bengal vw. 
The Land Acquisition Deputy Oollector, 24 Per- 


gannahs (1). It would, obviously, be unjust 

(1) 12 C. W, N. 241. . ; 

(2) 8Ind, 107;12 C. L. J. 505, 15 C. W. N. 87; 38 
0. 
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that the Deputy Collector should refuse to 
obey the provisions of the Act, and to pro- 
vide no remedy for the correction of his mis- 
taken action; where the law gives a right to 
& party to a certain procedure, it must also be 
deemed to give a remedy for the rectification 
of any irregularities committed in that con- 
nection. Section 49 of the Act clearly leaves 
no option to the Collector. It says ‘he shall 
refer to the determination of such question 
(whether any land proposed to be taken under 
this Act does or does not form part of a 
house, manufactory or building) to the Civil 
Court.” He appears to have recognised the 
applicability of section 49 by framing the 
second order of the 22nd September 1910 
which we have already re-produced. We en- 
tertain no doubt, therefore, that we have 
jurisdiction to set right the error committed 
by the Deputy Collector in not making a re- 
ference under section 49. 

The second question involved in this Rule 
is whether the petitioner is an owner of any 
house, manufactory or building, a part of which 
house, manufactory or building is being ac- 
quired. A 

The word “owner” is not defined in the 
Act, but an owner must be declared to be one 
of the persons interested in the land being 
acquired [see section 3 (6) of Act I of 1694]. 
Reading section 10 of the Act we think that 
the proprietor, sub-proprietor, mortgagee, 
tenant or sub.ienant are all owners for the 
purposes of section 49. The petitioner is an 
under-tenant of some kind. He 1s, therefore, 
admittedly, interested in the acquisition of 
the land, which for the purposes of section 
42, until the Civil Court finds otherwise, 
may be presumed to be part of his salt go- 
down. 

The question for inquiry will be whether 
the piece of land in front of the godown 
forms the only means of approach to that 
godown or is reasonably necessary for 
the proper working of the salt business. 

We, therefore, think that the petitioner was 
competent to apply under section 49 fora 
reference to the Civil Court. 

The third contention of the learned senior 
Government Pleader is that the application 
for a reference was not filed in time. The 
firat proviso to section 49, however, says that 
the owner may, at any time before the Collec- 
tor has made his award, withdraw his appli- 
cation, and it would follow that if was equally 
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open to the petitioner to make a substantive 
application for a reference at some time before 
the award was actually made, that is, before 
the 2lst November 1910. As a matter of 
fact, he made his application two months 
earlier, that is, on. the 2lst September I910, 
and the Deputy Collector dealt with it on its 
merits by recording his second order after a 
local inquiry. l 

It is unfortunate that the Deputy Collector 
overlooked ihe imperative language of the 
second proviso to section 49. We have no 
alternative but to set aside his proceedings 
from, and after, the 22nd September 1910, 
and to direct him to proceed in accordance 
with law under section 49 of the Land Ac- 
quisition Act: whether any reference will be 
necessary under section 13 is & matter 
contingent upon the decision of the Civil 
Court as to whether the land does or does 
not form part of the petitioner's salt go- 
down. 

The Rule is made absolute. 
no costs in this matter, 

Rule made absolute. 


There will be 





[s. c. (1912) 1 M. W. N. 87; 11 M. L. T. 87.] 
MADRAS HIGH COURT. 
Seconp Crvin AperAt No. 1351 or 1910. 
January 5, 1912. 
Fresent:—Mr. Justice Sundara Aiyar and 

. Mr. Justice Spencer. 
GOVINDA NAICKEN AND ANOTRER— 
PLAINTIFFS8— APPELLANTS 
VETSUS 


APATHSAHAYA IYER alias 


AlYAVAIYER-—DEFENDANT— IVESPONDENT. 

Specific Relief Act (I of 1877), ss, 16, 17—Hindu 
family—Divided brother—Agreement to — sell—Part- 
performance-—Court's power-—-Eexecution of sule-deed. 

In the case of a divided Hincu family specific 
performance of a part of a contract, affecting sume of 
ihe properties, cannot be ordered by Courts, as sec. 
tion 17, Specific Relief Act, expres:ly prohibits it. 

In cases falling under section 16, it is open to the 
Courts to grant a decree for part-performance, the 
term “may” indicating their discretion. 

Ponaka Subbarani Reddi v. Seshachalam Chetti, 33 M, 
359, 7. M. L. T. 137; 20 M. L.J. 828; 5 Ind. Cas- 79, 
Srinivasa v. Sivaram, 32 M. 320, 4 Ind. Cas. 506; Rama 
Raju v. Ramalingam, 26 M. 74, explained and dis- 
tinguished. 

A Court cannot compel the defendant to execute a 
deed of sale for the whole property and, on his failure 
to do so, issue one in his name under the seal of the 
Court, as it cannot sanction a transactiqgn devoid 
of any legal effect. 
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Barrett v. Ring, 2 Sm, and Gifford, p. 48, distin- 


guished, 
A Court cannot ask a party to do an act the effect 


of which would be to compel & third party to bring 
& suit. 
Second appeal against the decree of the 


District Court of Tanjcre, in Appeal Sait 
No. 614 of 1909, presented against that 
of the Oourt of the District Munsif of 
Tiruvalur in Original Suit No. 174 of 1908. 

Mr. P. S. Sivaswami Iyer, for the Appel- 
lants. 

Mr. T. R. Ramachandra Iyer, for the Re- 
spondent. 

JUDGMENT. —The suit was brought for 
specific performance of a contract to sell 
certain lands. Although the agreement to 
sell was executed by the defendant alone, it 
was stated in the document that the lands 
were being enjoyed in equal shares by the 
defendant and the defendant's divided elder 
brother, and that they had been purchased 
out of money belonging to them severally. 
The defendant agreed to have the proposed 
sale-deed executed by himself and by his 
brother on his own acsount and as guardian 
of his minor son. 

The District Munsif found (1) that both 
parties knew full well at the time of execu- 
tion of the agreement to sell (Exhibit A.) 
that one-half of the land belonged to Rama- 
samier and his son, and (2) that the agree- 
ment fell through owing to the default of 
both parties. Referring to illustration (a) 
to section 15 of the Specific Relief Act and 
to section 17, he decided that this was not 
a case in which specific performance of a 
part of the contract could be enforced, inas- 
much as the defendant was not competent to 
transfer the half to which he did not possess 
a title, and as the plaintiff made no offer to 
.purchase the defendant's own half paying 
the price agreed upon and waiving all right 
to compensation for deficiency or for loss. 
The District Judge did not agree with the 
District Munsif upon this point. He was 
unable to see that there was anything to 
debar the plaintiff from asking for a sale- 
deed for the whole land to be executed in 
his favour by the defendant as stipulated in 
Exhibit A, the plaintiff being allowed to take 
the document for what it was worth. The 
Districte Judge further remarked that he 
found no reason for declaring the agreement 
unenforceable on general grounds. He dee 
clined, however, to give the plaintiff a decree 
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on account of his delay of three years in 
instituting the suit. 

In a case of minors, when a suit was 
brought for specific performance of a contract 
of sale and the contract was found to be nof 
binding on the minors, this Court, in Ponaka 
Subbarant Reddy v. Vadlamudi Seshachalam 
Ohetty (1), observed:—If the contract is in- 
divisible under section 17 of the Act, what 
then is the relief to which the plaintiff ia 
entitled? We are asked by the appellant to 
give him a decree for the whole against the 
first and fourth defendants on the authority 
of Srinivasa Reddi v. Sivarama Reddi (2). 
This we are unable to do. 


In that case the appellant expressed his 
willingness to take a conveyance from the 
first and fourth defendants of all their in- 
terestsin the suit properties for the purchase- 
money agreed upon without abatement or 
compensation, and a decree for that relief 
was granted accordingly. Thisconrse is not 
open in the present case as the appellant 
does not ask for it. 

The cases of Kosurt Ramaraiu v. Mury 
„Ramalingam (3) and Srinivasa Reddi v. Siva- 
rama Reddt (2) were both cases in which 
a managing member of an undivided family 
aoutracted to sell undivided property without 
the concurrence of otber members. Without 
determining whether the sale by the manager 
would bind the other members, it was con- 
sidered that the plaintiff was entitled to a 
decree for specific performance, Section 15 
of the Specific Relief Act was not applied for 
the reason given in the latter decision, wiz, 
that an undivided father has an interest in 
every portion of the undivided property, 
But when the family is divided as here, 
section 17 distinctly prohibits a Court from 
directing the specific performance of a part 
of a contract except in accordance with the 
preceding sections. Even in cases where the 
conditions of section 15 are fulfilled, the use 
of the word ‘may’ indicates that the granting 
of a decree for part-performance is discretion. 
ary with the Court, and we should hold that 
when there has been great delay in attempting - 
to enforce & contract and circumstances have 
greatly changed either from a rise of prices 
or other causes in the interval, the Courts 


(1) 83 M. 859; 7 M.L T. 137; 20 M. L.J. 328; 5 
Ind. Cas, 79. 

(2) 32 M. 320; 4 Ind. Cas, 606, 

(3) 26 M. 74. 
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would be justified in refusing to give legal 
effect to an inequitable arrangement. 

Now the plaintiff in the present case wants 
the Court to compel the defendant to execute 
a deed of sale for the whole property, and if he 
refuses to issue one in his name under the 
seal of the Court, and to allow him to make 
what he can out of the title thus conveyed. 
Such a request is quite inadmissible. A sale 
is a transfer of ownership in exchange for a 
price (section 54, Transfer of Property 
Act). The defendant has nothing which 
heis capable of transferring in the moiety 
of the property of .which he is not the 
owner and is not in possession. Ib is 
impossible to sever the execution of the 
deed from the transfer to be effected thereby 
and to treat them as separate acta of the same 
person. < 

The Court will not lend its sanction toa 
transaction devoid of legal effect. See Dart’s 
Vendors and Purchasers, pp, 1072-3, Fry on 
Specific Performance, paras. “1000, 1001, 
Bannerjee on Specific Relief, pp. 457 to 467. 
The case of Barrett v. Ring (4) referred to for 
the appellant is not in point as there the 
vendor was not without any title at all to fhe 
property agreed to be conveyed. Moreover, 
the execution of a sale-deed by the Ist defend- 
ant over property which does not belong to 
him would be an ach improper in itself as it 
is calculated to throw a cloud over the title 
of his brother which would be sufficient to give 
him a cause of action for a declaratory suit. 
The Court will not compel him to do such 
an aot. 

The second appealis, therefore, dismissed 
with costs. ` 


Appeal dismissed. 
(4) 2 Bm. Gifford p. 43. 
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— RESPONDENTS. 
Contract Act (1X of 1872), s. T4—Eaplanation—In- 
terest-— Penalty. 
A mortgage-deed provided that if in any particular 
year interest was not paid on the date:’agreed, the 
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mortgagor would pay double rates. Nothing wa 
paid for 22 years. 

Held, (on mortgagee’s suit) that the agreement to 
pay enhanced interest did not amount to a penalty 
within the meaning of seotion 74 of the Contract 
Act, 

A stipulation for enhanced interest may be a stipu. 
lation by way of penalty. The facts of each case must 
be considered. 

Pandit Ja? Ram v. Sheo Shanker Baksh, 9 Ind. Cas, 
406; Saiyed Zahid Ali v. Rudra Singh, First Civil 
Appeal No. 26 of 1969, and Abbakke v. Kinhiamma 
29 M. 491, followed. 


Appeal against the order of the Officiating 
Additional Judge, Hardoi, dated the 18th 
November 1910. 

Pandit Gokaran Nath Misra 
Samiullah Beg, for the Appellant. 

Babu Ishwari Prasad, for the Respondents, 

JUDGMENT .—The appellant instituted a 
suit upon a mortgage dated the 26th July 
1888, for the recovery of Rs. 2,038.9-6, The 
defendants are the sons of the mortgagor and 
some subsequent mortgagees, 

Two points are to be decided in this 
appeal. First, according to theterms of the 
mortgage-deed the mortgagor agreed to pay 
interest at 12 per cent. per annum half yearly 
and it was further provided thatif the interest 
of any year was not punotually paid as agreed 
the interest charged would be double (dochand) 
for that year. The learned Additional Judge 
decided that this provision was a penalty 
and he only allowed interest at 12 per 
cent, perannum. The second point is that the 
learned Additional Judge did not allow 
Rs. lll out of the consideration-money set 
forth in the mortgage-deed. 


and Mirza 


As to the first point, I have been referred 
on behalf of the appellant to two unreport- 
ed decisions of this Court in Pandit Ja Ram 
v. Sheo Shankar Bakhsh (1) and Sazyad Zahid 
Ali v. Rudra Singh (2). In both these cases 
there were similar provisionsin the mortgage. 
deeds and this Court held that the agreement 
to pay interest at double rates in case the 
interest was not paid punctually did not 
amount toa penalty. For the respondents I 
have been referred to several rulings in 
which such agreements have been held to 
be penalty, one of which Brij Bhukhan Das 
v. Samiuddin Ahmad Khan (8) is a typical 
case. In that case it was stipulated that 
interest should be paid at 1 per cent. per 

(1) 9 Ind. Cas, 406. ` 


(2) First Civil Appeal No. 26 of 1909, 
(3) 25 A, 169, 
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mensem and in ease of default the mortgagor 
agreed to pay interest at the rate of 2 per 
cent, per mensem from the date of the bond. 
Té was held that under section 74 of the 
Contract Act, as amended by Act VI of 1899, 
the stipulation for enhanced interest as from 
the date of the execution of the bond was 
by way of penalty against which relief should 
be granted. In the case of Abbakke v. 
Kenhiamma (4) which is one of the cases 
cited on behalf of the respondents, the 
learned Judges remarked as below:— The 
explanation of the section provides that a 
stipulation for increased interest from the 
date of default may be a stipulation 
by way of penalty. This explanation, as 
pointed ont in Senkaranarayana Vadhyar v. 
Sankaranarayana Ayyar (5), appears to have 
been introduced to meet the decisions to the 
effect that when the higher rate of interest 
ig payable as from the date of default and 
not asfrom the date of the contract, the 
contract rate is enforceable. The explanation, 
read by the light of the illustrations, shows 
that it is for the Court to decide on the 
facts of the particular case whether the 
stipulation is or is not a stipulation by way of 
penalty. We are of opinion that the 
stipulation in the present case is not a 
stipulation by way of penalty within the 
meaning of the section and that it is enforce- 
able. There is nothing unconscionable or 
unreasonable about the agreement and the 
enhanced rate of interest which becomes pay- 
able on default is quite moderate.” 

I think that the learned Judges of the 
Madras High Court took a correct view of 
the law. The explanation io section 74 
merely says that a stipulation for enhanced 
interest may be a stipulation by way of 
penalty. No general rule can be laid down. 
The facts of each case must, be considered. 
In this particular ease I do not think that 
the agreement to pay enhanced interest 
amounted to a penalty. The agreement 
merely provided that if in any particular 
year interest was not paid on the date 
agreed, the mortgagor would pay at double 
rates. No contract was broken. The mort- 
gagor elected to pay ab double rates and, 
therefore, did not pay  punetually. I am 
satisfied that the appellant is entitled to 
recover at this rate, it being admitted that 


(4) 29 M. 491. 
(5) 25 M. 343.. 
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nothing has been paid since the mortgage- 
deed was executed, 

As to the second point, the consideration 
for the deed is set forth as below:— 


Rs. 

On account of a bond, dated the 

17th July 1884 s we 25 
On account of a bond, dated th 

3lst January 1885 2s. 85 
Interest on the above i 04. 
On account of a decree, dated 

the 25th July 1888 ,4 116 
Cash b ive e 6 

Total . 920 





When the case was bsfore the learned 
Additional Judge one of the pleas taken on 
behalf of the respondents was that there was 
no decree dated the 25th July 1883 in 
favour of the appellant, The appellant gave 
his evidence and admitted that there was 
a clerical error in the deed. He had insti- 
tuted a suit against the mortgagor for the 
recovery of Rs. 115146 and it was dis- 
missed for default under section 98 of the 
old Code *of Civil Procedure on the 26th 
July 1888, the date on which the mortgage- 
deed in suit was executed. As the parties 
agreed to enter Rs, 116 as part of the con- 
sideration account of this claim 16 was un- 
necessary to prosecute the case, therefore, lt 
was dismissed for default. It is obvious 
that there wasa clerical error in drafting 
the deed. Instead of Rs. 116 on account of 
the decree of the 25th July 1£88 the correct 
entry should have been Rs. 116 on account 
of theclaim disposed of on the 26th July 
1888. The learned Pleader for the respond- 
ents contends that the evidence of the 
appellant was inadmissible under the 
provisions of section 92 of the Evidence 
Act, but I cannot accept his contention. 
Under the 6th proviso to that section any 
fact can be proved which shows in what 
manner the language of a document ig 
related to existing facts. As there was no 
decree dated the 26th July 1888 the appel. 
lant was entitled to give evidence to ex. 
plain how if arose. Noone on behalf of the 
respondents has given evidence or attempted 
to show that theappellant’s evidence was untrue 
in this respect. The learned Additional Judge 
was wrong in reducing the principal of the 
morigage-deed by Rs. lll (a mistake for 
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Rs. 116). In these circumstances, I must 
accept the appeal and grant a decree in 
favour of the appellant for the amonnt 
claimed. However, as the appellant has 
instituted the suit nearly 22 years after the 
date of the mortgage, I must decline to 
allow him any interest after the date of 
suit. The original sum borrowed was 
Rs. 326. {thas now swollen to as much as 
Rs. 2,038.9.6. 

1 accept the appeal, and modifying the 
decree of the lower Court grant a deoree 
in favour of the appellant for Rs. 2,038-9.6 
with eosts im both Courts. No intereat is 
allowed after thedate of suit. Six months 
are allowed for payment of the above sum 
from to day and in case of default the mort- 
gaged property will be sold. 

Appeal accepted. 





[s. c. (1912) 1 M. W. N. 89; 11 M. L. T. 108.] 
MADRAS HIGH COURT. 
Seconp Civi APPRAL No. 534 or 1910. 
November 21, 1911. 
Presen’!—Mr. Justice Sundara Aiyer and 
Mr. Justice Spencer, 
PUGALIA VETTORAMMAL AND 
ANOTHER-—lsT AND 3RD DEFENDANTS— 
APPELLANTS 
versus 


VETTOR GOUNDAN, MINOR, BY HIS NEXT 
FRIEND AND MOTHEU POOCHAMMAL 
AND. ANOTHER—PLAINTIFF AND 2ND 


DEFENDANT— RESPONDENTS. 

Hindu Law — ift to undivided brother's daughter — 
Valid against donor’s son. 

A daughter cannot claim as of right a share of 
the property belonging to her father. 

The moral obligation to provide for her whenever 
possible is fully recognized by the Hindu community 
and will support in law any disposition for the pur- 
pose made by the father. 

There is no distinction between a gift made to the 
daughter of the donor and one made by him as manag. 
ing member tothe daughter of any of his co-parcen. 


ers. < 

A deed of gift executed by the plaintiff's father 
in favour of the first defendant, the daughter of the 
donor’s deceased undivided brother, is valid and bind- 
ing against the plaintiff, the donor’s son, according 
to the Hindu law, provided it be of a reasonable 
amount, 

It must be left to the Court in each case to decide 
whether the gift is reasonable in all the circumstances 
under which it is made. 


Second appeal against the decree of the 
District Court of Madura, in Appeal Suit No, 
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676 of 1909, presented against that of the 
Court of the District Munsif of Manamadura, 
in Original Suit No. 65 of 1908. 

Mr. M. D. Devadoss, for the Appellants. 

Mr. T, R. Ramachandra Iyer, for the Ist 
Respondent, 

JUDGMENT.—The question of law raised 
in this second appeal is whether a deed of 
gift executed by the plaintiff's father in favour 
of the lst defendant, the daughter of the 
donor’s deceased undivided brother, is valid 
and bindirg as against the plaintiff, the donor’s 
son, according to the Hindu Law. The facts 
found are that after the death of the 1st de- 
fendant’s father she and her mother the 2nd 
defendant were under the protection of the 
plaintiff's father, who by survivorship became 
possessed of the whole of the property which 
formerly belonged to him and the Ist defen- 
dant’s father. He maintained the Ist defendant 
and gave her in marriage, and some years 
afterwards executed the disputed deed of 
gift, Exhibit I, in 1897. The plaintiff was 
and stillisa minor. The total extent of the 
family property in the hands of the plaintiff’s 
father and the value of the property com- 
prised in Exhibit I are in dispute, The fiadiog 
of the lower Courts is that the laud given 
under Exhibit I is worth Rs. 400 and that 
the aggregate of the family property ab the 
time of the gift was worth Rs. 2,400, so that 
the gift to the Ist defendant was of one-sixth 
of the property in the hands of the donor. 
We must accept that finding. The lower 
Courts held that Exhibit I was invalid as 
against the plaintiff, being of opinion that the 
gift not having been made at the time of the 
marriage of the Ist defendant, the plaintiff's 
father had noright to make it under the 
Hindu Law. 

Two contentions have been urged before us 
at the hearing of this second appeal preferred 
by the lst and 3rd defendanis:— 

(i) that the judgments of the lower 
Courts are not in accordance with 
the latest exposition of the law by 
this Court regarding gift made to 
a daughter of an undivided 

‘member of a family; and 

(ii) that the proportion of the family 
property given to the Ist defend. 
ant is not excessive, A 

Mr. T. R. Ramachandra Aiyar, the learned 
Vakil for the 1st respondent, while admitting 
that the recent decisions of this Court have 


476 
PUGALIA VETTORAMMAL V, VETIOR GOUNDAN. 


upheld gifts of family property made to girla 
born in a Hindu family, contends that there 
has been no instance where the Court has 
maintained a gift made by any one other than 
the father, mother and brother of the donee, 
and contends that such a gift, if made by an 
uncle, is invalid. He relies on the text of 
Yajnavalkya, sloka 113, referred to by Vijua- 
neshvara in dealing with the separate pro- 
perty ofa woman, What was given to a 
woman by the father, the mother, toe husband 
or a brother......... is denominated a woman’s 
property” and Vijnaneshvara’s commentary 
on the sloka [see Chapter I, section 1l, 
placitum 2 of Colebrooke’s Translation of the 
Mitakshara]; he also contends that even if a 
gift to the donor’s brother’s daughter could 


be valid, the plaintiff's father had no right: 


to give so Jarge a proportion as one-sixth of 
the total property belonging to himself and 
his son. Mr. Devadoss, Counsel for the appel- 
lants, strongly relies on a note of Krishna- 
swami Aiyar, J., which that learned Judge 
had prepared as his jodgment in Second 
Appeal No. 572 of 1909 before he ceased to 
be a Judgeof this Court. The ‘judgment, in 
that ease, of Munro and Sankaran Nair, JJ., 
is reported in Anilla Sundararamayya v. 
Oherla Sitamma (1), and Krishnaswami 
Aiyar, J.'s note is appended to the report of 
the judgment. Mr. Devadoss contends, that 
according to the opinion of that learned 
Judge, any gift by the manager in favour of 
a girl born inthe family would be valid as 
against the donor’s son provided it is made 
so as not to reduce the donor’s family to want 
by giving away everything belonging to the 
family, and that the gift made in this case 
cannot be regarded as excessive. We do not 
think that the authority of Krishnaswami 
Aiyer, J.'s note will carry the appellants’ 
case so far. Asa matter of fact, the ques. 
iion what portion of the family property may 
be validly given away to a girl did not arise 
for decision inthe case. It was nob contended 
that the proporvion was excessive in that 
‘case, and the only qaestion was whe- 
ther the father could make a gift at all 


of ancestral lands in favour of his 
daughter. Krishnaswami Aiyar, J.’s ccn- 
clusion was merely that there is abun- 


dant textual authority for the view that gifts 
of property, moveable or immoveable and 


2L M, L. J. 695, 
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common to the father and the son, to the 
daughter are treated as obligatory and if they 
do not exceed a small portion, having regard 
to the provisions that the gift should not 
cause detriment to the family, such gifts 
would. be valid and must be upheld. No 
doubt thelearned Judge, referring to certain 
passages of the Mitakshara, does observe, 
These passages, which have remained un- 
trauglated, are a strong indication that, so far 
as the son is concerned, it is only when a 
father makes a gift of everything belonging fo 
the family that a son (being himself, acoord- 
ing to the archaic law, the property of the 
father) has a right of interdiction,” And 
again, The general rule as to what is com. 
mon not being capable of gift does not appear 
to me to prohibit a gift by the father as 
against the son when the gift is made with- 
out detriment to the family * * * * 
* * The statement in the Mitakshara, Chap- 
ter I, section 5, placita 9 and 10, that the 
son has the right of interdiction against the 
father’s donation must be reconciled with the 
statement of the Mitakshara in the commen- 
tary on sloka 175 of Yajnavalkya already 
referred to in the light of the explanation 
suggested by the Subodhint that is probably 
intended to prevent dissipation of the proper-. 
ty by the father.” Mr. Devadoss, apart from 
relying on the authority of Krishnaswami 
Aiyer, J., contends the text of Yajnavalkya 
referred to by the learned Judge, sloka 175, 
is strong authority in favour of his client that 
a gift even of a considerable portion of a 
family property by a father is valid as against 
his son provided it does not seriously preju- 
diee the son by depriving him of the means 
of comfortable living. 

It must be admitted that some portions of 
the language used by the learned Judge sup- 
port this argument. And his view does appear 
to be that sloka 175 of Yajnavalkya authorizes 
a father to dispose of ancestral property in 
favour of a daughter, provided he does so 
without detriment tothe family. Mr. T. R. 
Ramachandra Aiyar strongly urges that the 
sloka does not support the view that a father 
can makeany gift of ancestral immoveable 
property, but lays down the very contrary as, 
according to it, he can dispose of only his own 
separate or self-acquired property. As the 
appellants strongly rely onthe textin support 
of their contention that the gift even ofa 
large fraction of ancestral property must be 


Vel. XIII] 
PUGALIA YETIORAMMAL V., VETTOR GOUNDAN. 


upheld, we have to consider whether that 
sloka really supports the appellants’ conten- 
tion, especially as there is no decided case of 
this Court, so far as we are aware, laying 
down uny rule as to the proportion of family 
property that the father may make a gift of 
to female members of the family. After the 
best consideration we are able to give to the 
true meaning of the sloka, we have been con- 
strained to conclude with all deference to 
Krishnaswami Aiyar, J., that it does not sup- 


port the appellants’ contention at all Ags’ 


the slcka has not been translated in Cole. 
brooke's Mitakshara it may be desirable to 
set out the necessary portion with a transla. 
tion in Haglish. (Svam Kutumbavirodhena 
deyam). Svam may be given without detri- 
ment to the family. Now what is the mean- 
ing of the expression ‘svam’. Vijuaneshvara 
says, ib means atmeeyam če., one’s own. 
The word svam according to Amara has 
two meanings, dhanam or property and 
(2) atmeeyam or one’s own. Vijnaneshvara 
adopts forthe context not the first meaning 
of ‘property’ but the second meaning of one’s 
own. The word.aimeeyam means evakee- 
yam or one's own. See Sabdakalxadruma 
of Radhakontdeb. His commentary on the 
sloka seems to make this perfectly clear 
because he says commenting on Kutumba- 
tirodhena or without detriment to the family 
that by that expression Yajnavalkya points 
out one kind of what may not be given and 
he then sets out the other kind of what may 
not be given as denoted by the word 
syam namely, Anavahitavachttakadhisadh- 
arnanikshepanam pinchanamapyadeyatyam, 
that is, what is deposited to be passed on to 
another, obtained as a present, a pledge, sadh- 
arana (that is common property) and a 
deposit, these five which are not siam 
should not be given. The author, therefore, 
clearly states that sadharana or common pro- 
perty should not be given. The word sad- 
harana is stated in the Sabdakalpadruma to 
be synonymous with samanya and to mean 
according to Amara anekasambandht eka 
vastu one property belonging to more than 
one, and the author of the work quotes a 
sloka from the Dagabhaga as an illustration, 
Vijnaneshvara in his commentary on the 
sloka proceeds to quote Narada, who says 
there are eight kinds of things which are 
not subjects of gift, viz., the five enumerated 
by the author already, and son, wife and 
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what has been promised to another. The 
author then points out that the reason why 
son, wife and what has been promised to . 
another cannot be given, is not that they are 
not svam. A difference is thus made in 
the reasons for five kinds of property not 
being givable [namely, that they are not 
svam] and three other kinds also that are 
not givable, sadharahna or common property 
being one of the five kinds. The Midtaksharu 
also says, quoting Yajnavalkya, that the 
whole property should not be given though 
it is scam, because it has been said, “Ong 
should beget sons and daughters, perform 
their samskaras and create a living for them." 
It also quotes,in commenting on the ex. 
pression without detriment to the family, 
a text from Manu to the effect that ‘aged 
father and mother and an infant son should 
be maintained even by doing hundred acts 
which ought not to be done.’ It seems to ba 
perfectly clear from the above that, accord. 
ing to Vijnaneshvara, what is common pro- 
perty should not be given, but only one’s 
own, and thatibis an additional restriction 
on the power of giving thatit should be with- 
out detriment tothe family, and that the 
author does not mean that common property 
may be given without detriment to the family. 
Colebrooke in his Translation of the text of 
Narada renders the expression sadharana’ 
as ‘joint property.’ See Colebrooke's 
Digest, 4th Edition, Vol. ], page 401. Ab 
page 402, itis stated that ‘joint property’ 
is explained inthe Aatnakara and Chinta- 
manz as what belongs to more than one 
owner. And, again, at page 405, "Joint 
property is wealth belonging to more than 
one owner. Misra says, ‘the gift is in- 
valid because a man has not full dominion 


over joint property, a wife ora son and 


the wantof dominion iu the other instance 
is deduced from ihe same reasoning which 
proves ibina the cases of joint property.’ 
Misra says, in regard toa son or wife, that 
the gift is void for want of full dominion.” 
See page 406. Apararka in his comment- 
ary on Yajnavalkya Smrithi also takes the 
same view of the meaning of the sloka, 
namely, that joint property cannot be given. 
He interprets scam as meaning svakeeyam 
which evidently means one’s own, He 
quotes a text of Brihaspati that ¢samanya) 
which, as already pointed out, is the same as 
sadharana should not be given. And 
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having several owners. He also says that 
property descended from grandfather, &c., 
should notbe given while there are sons. Apa- 
rarka also cites Narada’s text already re- 
ferred to. It may be noted that Apararka 
confines the injunction against giving away 
‘the whole during the existence of progeny’ 
as preventing such giving only before parti- 
tion of the inheritance, and says that “when 
the sons have divided the inheritances, a gift 
of the entire property is not forbidden.” A 
text from Daksha-is also cited in Colebrooke's 
Digest forbidding the gift of joint property, 
seo page 406, Vol. 1. We must, for the 
reasons mentioned above, hold that sloka 175 
of Yajnavalkya does not support the appel- 
lant' contention and cannot berelied on 
to throw any light on the question as to 
what proportion of the property may be 
given by a father toa gislof the family. 
We have, however, no doubt that a gift made 
by a father to his own daughter or the 
daughter of an undivided brother, provided it 
be of a reasonable amount, is valid as against 
his son and that the question is really cover- 
ed by authority. We cannot accept Mr. T. 
R. Ramachandra Aiyar’s argument that only 
a gift by the father, mother, or brother of 
the donee is valid. Property given by other 
relations is clearly recognized as stridhanam 
property though sloka 118 of Yajnavalkya 
' expressly refers only to gifts made 
by the relations specified above: — That 
which has been given to her by her 
kindred: as well as her fee or gratuity or any- 
thing bestowed after marriage.” See Mitak- 
shara, Chapter II, section 11, placitum 6. In a 
divided family the manager is in the position 
of parent and guardian to the daughters of 
all the deceased members. Itis his duty to 
give them in marriage as much as it is 
to give his own daughtersin marriage. Sec. 
tion 7 of Chapter I of the Mitakshara, 
providing for portions to sisters when a 
partition is made between brothers after the 
death of the father is only illustrative and 
does not exclude the rights, of the daughters 
of the deceased co-parceners. All girls born 
to any of the co-parceners stand on the same 
footing. The allotment of a share to the 
daughters in the family is regarded as 
obligatory by Vijnaneshvara. In Chapter 
I, section 7, placita 10 and 11, he says, "The 
allotment of such a share appears to be 
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indisponsably requisite since the refusal 
of it is pronounced to be sin.” Aud he cites 
the text of Manui ‘they, who refuse to give 
it, shall be degraded'—Manu, Chapter 1X, 
section 118. The author repeats in placitum 
1] that withholding of a portion is pro- 
nounced to bs asin. In the Madhaziya, pages 
4l and 42, (Barnell’s Translation), a text 
of Katyayana is cited authorizing the gift 
of immoveable property by & father to his 
daughters besides a gift of moveables up to 
the amount of 2,000 pannas & year. The com- 
mentator says, But, this (that is, 2,000 
pannas a year) is not a rule of limita- 
tion in the case of a payment made once for 
allon account of subsistence for several 
years; nor is there a prohibition regarding 
immoveable property (in that case)." Sea 
also Vyavahara Mayukha, pare93 (Mandlik’s 
Translation). A text of Brihaspati jis 
also cited by the author of the Madhaviya 
to the same effect:— Liat him give adequate 
wealth and a share of land also if he desires.” 
See page 344, Part I, Hindu Law. Books on 
Inheritance, Messrs. V. Kalyanarama Iyer 
d; Co's Edition. Devala says— To maidens 
should be given & nuptial porlion of the 
father's estate" —Colebrooke's Digest, Volume 
J, page 185. Manu’s well-known text may 
also be referred to— To the unmarried 
daughters by the same mother let their 
brothers give portions out of their allotments 
respectively according to the class of their 
several mothers. Let each give one-fourth 
part of his own distinct share and those 
who refuse to give 1t shall be degraded.” 

It has been pointed outin Ramasam2 Ayyar 
v. Vengidusamt Ayyar (2) and Onuraman 
Sahu v. Gopi Sahu (3) that the interpretation 
accepted by the principal writers of the 
Mitakshara School of the text relating to 
portions to daughters rejects the view pro- 
pounded by some authors that the text 
aubhorizes only the defraying of the marriage 
expenses of the daughters. Besides, as 
pointed out by Vijuaneshvara, "what has 
been given out of affection to daughters 
should not be taken back"— see commentator 
on verae 176. Mitakshara, Chapter I, section 
1, verse 29, also lays down that while the 
sons and grandsons are minors, a person 
may make gifts for necessary and lawful 

(2) 22 M.113 

(3) 37 C. 1; 18 C. W. N. 994; 10 C, L, J. 645; 1 Ind, 
Cas, 945. 
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purpose. The placitum has been explained by 
Krishnaswami Aiyar, J.,in Devalapallia Kames- 
wara Sastry v. Viracharlu (4), to justify gifts 
for lawful purposes ordained in accordance 
with dharma. See also Bhattachariya’s Tagore 
Liaw Lectares, Joint Hindu Family, page 488. 

It is also important to bear in mind, as 
pointed out in Ramasam? Ayyur v. Vengidu- 
samt Ayyar (2), the usage obtaining in the 
community which by itself would be suffi- 
client to justify such gifts. Nothing is more 
common than gifts of a small portion of 
the family property in favour of daughters, 
aud they are generally acquiesced in by the 
members of the family, though of late there 
has been a disposition to question them in con- 
sequence of the decisions of the Oourts. No 
doubt a daughter cau no longer claim as of 
right a share of the property belonging to 
her father, but the moral obligation to 
provide for her wherever possible is fully 
recogniz34 by the Hindu community and will 
support in law any disposition for the purpose 
made by the father. 


Turning now to the decided cases on 
the subject, the Judicial Committee of the 
Privy Council held in Bachoo v. Mankore- 
baz (5), thata gift by a father, possessing 
large property, of a sum of Rs 20,000 to 
his daughter was valid. Their Lordships 
confirmed the decision of the Bombay 
High Court in Bachoo v. Mankorebat (6), 
in which Jenkins, C. J., and Russell, J., 
reversing the judgment of Tyabji, J., upheld 
the gift, The learned Judges relied on 
placitam 27, section 1, Chapter Iof the 
Mitakshara authorizing the father to dis- 
pose of moveables at his pleasure even 
where they are ancestral. They also 


referred to a text in the Viramitrodaya,. 


Chapter VII, section 5, ‘Gifts by the 
parents out of favour or affection should 
be guided by propriety, but not by 
gaprice, as well as a textin the Mayukha, 


Chapter IV, section 7, placita 11 to 
18, referring to gifts through affection 
made by a father. The plaintiff in the 


suit who objected to the gift was not the 
son of the donor but the adopted son of 
his brother, but the learned Judzes held 


(4) (1910) 1 M. W. N. 649; 8 Ind. Cas, 195; 20 M. 
L. J. 855; 9 M. L. T. 26; 34 M. 422. 

(5) 81 B.373,11 O. W. N. 769,60. L. J. 1; 9 
Bom. L. R. 646; 17 M. L. J.343; 2 M. L, T, 295. 

(6) 29 B, 51. ; 
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that the texts were applicable to such a 
case, In Ramasamz duyar v. Vengidusamt 
Ayyar (2) the mother of a deceased infant 
proprietor succeeding to his property as 
heir made a gift of lands to her daughter 
ab marriage. Subramania Ayyar and 
Moore, JJ., upheld the gift both on the 
authority of ths text of the Mitakshura 
relating yto the right of girls to marriage 
portions and on custom. In Kudutamma 
v. Narosimha Oharyulu (7), Wallis and 
Miller, JJ., maintained a gift by a brother, 
the managing member of the family, 
though it was not made at the time of 
the marriage, following the judgment in 
Ramasami Ayyar v. Vengédusami Ayyar (2). 
Wallis, J., regards the power to give as re- 
siding in every managing member of the 
family with respect to a girl belonging 
to the family. Munro and Sankaran Nair, 
JJ. in the case already mentioned, Anivil- 
lah Sundararamaya v. Cherla Seethammah (1), 
supported a gift by the father made to the 
daughter long after the marriage; the 
learned Judges overruled the contention 
that the Hindu Law texts support only 
gifts fo the daughter’s husband as bridegroom 
and not to the daughter herself. They 
also pointed out that no distinction could ba 
drawn in the present day between gifts of 
moveable and of immoveable property. 

We are of opinion that no distinction 
can be drawn between a gift made to the 
daughter of the donor and one made by 
him as managing member to the daughter 
of any of his so-parceners. In Ohuraman 
Sahu v. Gopi Suhu (3)  Mookerjee and 
Carnduff, JJ., maintained the validity of a 
gift by a Hindu widow to her daughter on 
the occasion of her dwiragaman ceremony, 
that is, the occasion of the second entrance 
of the bride into the house of her husband 
from that of her father after the celebration 
of the marriage. The texts of Mann, 
Vevala and  Yajnavalkya slready referred 
to are cited by the learned Judges, and the 
prior decisions of this Court are approved 
and followed. In Hanmantapa vw. Jivabat, 
(8) a gift of moveables by a father to his 
daughter-in-law was held binding as 
against his sons. The decision was partly 
based on the father’s special right over 


moveable property but reliance* is also 
(7) 17 M. L. J. 628. 
(8) 24 B, 5647. © 
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placed on the text of the Mvrtakshara 
permitting gifts out of affection and pious 
and charitable gifts and on the decision in 
Raghunath Prasad v. Gobind Prasad (9), 
which upheld a provision made out of joint 
_ancestral property by the father fora family 
idol 

We are, for the reasons mentioned above, 
of opinion that the plaintifi’s father was 
competent to make a gift of ancestral pro- 
perty to the first defendant, his brother’s 
daughter. 

The question whether the gift should 
be set aside onthe ground of its being 
excessive, presenta a more practical dificul- 
ty. The text to Yajnavalkya in Chapter J, 
section 7, placitum 5, of the Mifakshara as 
interpreted by Vijnaneshvara defines the 
' share of a daughter as one-fourth of what 
she would be entitled to if she were a son. 
The Smrzthi Ohandrika in Chapter IV cites 
a text of Katyayana which says, “For the 
unmarried daughters a quarter is allowed 
and three parts for the sons but where the 
property is small, the portion is considered 
to be equal.” The author of the Smrithi 
Chandrika says (placitum 25), “The meaning 
of the fourth or last portion of the above 
text (para. 26) is that where the estate is 
small, the share of each sister is considered 
by Vishnu and others as being equal to 
that of a son." Reference has already 
been made to the observation of Vijna- 
neshvara in his commentary on slokas 
175 and 176 of Yajnavalkya that it is the 
duty of a father to provide for his daugh- 
ters as well as for his sons. The text of 
Yajnavalkya defining the share of the daugh- 
ters is no longer legally in force though 
ib would afford a guide in determining 
whether any particular gift which is im- 
peached is reasonable or not. As observed 
in the Viramtirodaya, in the text cited in 
Bachoo v. Mankorebat (6), the gift should be 
guided by propriety not by caprice. It 
would be hardly right to lay down the 
hard and fast rule that nothing more than 
a fourth share of what the daughter would 
get if she were a son can be given 


in any case as apparently attempted to be 


done in Damoodur Missar v. Senabutty Misrain 
(10). The social condition ‘existing at the 
time of the gift would be a proper matter 


(9) 8 A. 76. 
(10) 8 C. 587. 
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to be taken into account; aud where the 
property is very small and the expenses of 
marriage heavy in the community of the 
parties, it may not be improper to allot 
a share equal to that -of the son for the 
expenses of marriage and for dowry together. 
At the same time, where the property is 
very large, worth, say, several lakhs of 
rupees, the Courts may not be prepared to 
uphold a gift of the share permissible ac- 
cording to the text of Yajnavalkya. The 
right of the daughter not being confined 
as pointed out in Ramasami Ayyar v. Ven- 
gidusami Ayyar (9), Ohuraman Sahu v. Gopi 
Sahu (3) to have the expenses of her mar- 
riage defrayed, it might be reasonable to 
allot something more than such expenses 
even where they are comparatively heavy. 
At the same time, it would not be fair to 
the sous that the father, after spending a 
large amount on the marriage of his daugh- 
ter, should make a gift of any consider- 
able property to her. It must also be borne 
in mind that it should be unfair to the 
daughter that she would be told that her claim 
has been absorbed by excessive expendi. 
ture on marriage contracted by the mem- 
bers of the family not for her benefit but 
to enable the co-parceners to maintain their 
social prestige. In Ohuraman Sahu vw. Gopi 
Sahu (3), the Calcutta High Court upheld 
the gift of one-third of the family property 
on the occasion of the adwirgaman cere» 
mony. The learned Judges observe that 
the question must be determined with 
regard to the circumstances of each parti- 
cular disposition. They refer to a case re- 
ported in 2 Morley’s Digest, 198, and cite 
the observation of Lord Giffcrd in that 
ease that it was absolutely impossible to de- 
fine the extent and limit of her power of 
disposing it, because it must depend upon 
the circumstances of the disposition when- 
ever such disposition shall be made aud 
must be consistent with the law regulating 
such dispositions, In Anivillah, Sun- 
daramaya v. Cherla Seethamma (1) another 
principle is indicated. The learned Judges 
say, Here, if the father had enforced a par- ` 
tition he would have admittedly got not less 
than one hundred acres and it is impossible 
to say that a gift of sight acres is unreagon- 
able.’ We are unwilling to adopt this text 
based upon the father’s right to dispose of 
what he gets for his own share on partition 
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for deciding the question what disposition 
he might make while remaining & member 
of an undivided family. We think it must 
be left to the Court in each case to decide 
whether the gift is reasonable in all the 
circumstances under which it is made. In 
this case, the donor at the time of the gift 
had only one son, and lie was an infant. 
The share given to the Ist defendant was 
one-sixth of the whole. It was apparently 
considered by the donor that the property 
still left to the family would have time to 
increase before his son would have to sup- 
port a family. He died undivided from his 
son, and apparently never wished to be 
divided from him. One-eighth share of the 
property would be a suitable portion for 
the lat defendant under such circumstances 
according to Yajnavalkya’s text. What 
was given was one-sixth, or one-twenty- 
fourth more, worth Rs. 100. We are not 
prepared to say that an excessive portion 
of the property was given. 

The result is that we must reverse the 
decrees of the Oourts below and dismiss 
the suit, but, in the circumstances, the 
parties will bear their’ own costs through- 
out, 


Decree reversed, 





(s. c. 16 C, W. N. 226.) 
CALCUTTA HIGH COURT. 
` Seoonp Civin A. P?PEAL No. 935 or 1909. 
November 29, 1911. 
Present:—-Sir Lawrence Jenkins, Ko., 
Chief Justice, and Mr. Justice N. Chatterjea. 
SOMARUDDI MOLLAH AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
vVOETSUS 
Tus PORT CANNING ann LÀND— 
IMPROVEMENT Co., Lr»p.—DzkrENDANTS 
— RESPONDENTS, 


Lease—Construction —Absence of fraud or common 
mistake. 


Where with due regard to the boundaries named 
in a lease, a certain plot is included in the lease, the 
lessee is entitled to the possession of the plot, in the 
absence of fraud or common mistake to vitiate the 
document. 

Appeal from the decree of the District 
Judge of 24.Pergunnahs, dated March 3lst, 
1969, reversing that of the Sub-Jiidge of 
Alipur, dated July 27th, 1908, 


Dr. Rash Rehary, Ghosh, Babus Mohendra 
Nath Roy and Ohandra Kanta Ghosh, for the 
Appellants. 

Mr. S. P. Sinha, Babus Dwarka Nath 
Ohakravarti and Debendra Nath Ghosh, for 
the Respondents. 

JUDGMENT. 

JENKINS, C. J.—This second appeal arises 
out of a suit for khas possession, The plaintiffs 
rest their claim to possession on a ™mourast 
mokarart lease of the 2nd October 1961. By 
that lease the defendant Company leased to 
Somaruddi Mollah “1601 one thonsand six 
hundred aud one standard bighas more or less 
of waste land in the Sunderbund [Lot No. 
130 belonging to the Company and known as 
Ram Chandra Khal. . . .," the said 
piece or pareel of land being designated 
Somaruddi's chak and bounded as  follows:— 
"West by Simultala khal belonging to the 
Company." The other boundaries are given 
in the document, but we have no immediate 
concern with them. 

By clause 12 of the lease it is provided, 
“that after the Bengali year 1307 the Com- 
pany a8 well as the lessee shall have power 
to cause a survey of the land contained 
within the boundaries aforesaid, and if the 
quantity of land is found to be more than 
1601 bighas the lessee shall be bound to 
pay for the excess land at the rate of 12 
annas per bigha for ever, and if, on the 
other hand, the quantity of land be found 
to be less than 1601 bighas, the lessee shall 
have remission of rent for ever for the 
quantity found less at the rate mentioned 
above, namely, 12 aanas per bigha." 

The map in the case depicts the land 
admittedly included in the lease, and thereon 
marked A,as wellas the land in dispute, 
marked B, which lies to the west of it. 

The western boundary mentioned in the 
lease, the Simultala khal, is also shown on 
the map, and it will be seen that it lies 
immediately to the west not of A but of B. 


If, therefore, regard be had to the boundaries 
named in the document, B is included in the 
leage, and this is what the Subordinate Judge 
decided. His decision has been reversed by 
the District Judge. 

Tt has been conceded before us by Counsel 
for the defendant Company that as a pure 
matter of construction,B would be ineluded 
in the lease, having regard to the terms of the 
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lease and the character of the property, and 
no argument bas accordingly been addressed 
us on this point. But it is urged that there are 
findings of faot by the lower Appellate 
Court which preclude us from giving effeat 
to the document according to its natural con- 
struction. 

Now this must mean that the dada 
does nob give expression to the common 


agreement of the parties or that it is otherwise’ 


vitiated, To the lower Appellate Court it 
seemed that the question was "whether the 
defendants intended to lease both A and B 
or only A to the plaintiffs.” 
. But this cannot be accepted as correct. 
Hither it must be shown that the docu- 
ment should be rectified, or that it is in- 
operative as a title to the land in suit. But 
rectification requires common mistake, and 
a failure to give correct expression to the 
common intention of the parties: but no such 
case was made nor is there a finding of faot 
to that effect. 


To render the lease otherwise inoperative as a 


basis of the plaintiff's title in the ciroumstances 
of this case fraud would have to be establish- 
ed, but no case of fraud has been raised or 
found. We, in second appeal, are not en- 
titled to come to findings of fact and the case 
must, therefore, be determined on the coon- 
struction of the lease. But, as I have already 
indicated, it is not disputed that as a pure 
matter of constraction the Simultala khal as 
depicted on the map must be taken to be the 
western boundary and wo hold this to be the 
true view. And if that be so, the plaintiff's 
title to the land in suit is made out. 


We must, therefore, reverse the decree of 


the lower Appellate Court and restore that 
of the first Court with costs throughout. 
N. CmarTERJEA, J.—I agree. 
Appeal allowed, 
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PUNJAB CHIBF COURT. 

SEGOND Cryin Appean No. 1139 or 1909. 

January 19, 1912. 

Present: —Mr. Justice Johnstone and , 

Mr. Justice Rattigan. . 
Bawa TEK COHAND-—PrariNTIFF —APPELLANT 
versus 
Musammat GOPAL DEVI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Hindu Law—Adoption—Second adoption: invalid- 
Simultaneous adoption of two persons invalid—Adopted 
son's position in the natural family—Widow—Aliena- 
tion—Necesstty—Sale of property to get money Jor 
child’s marriage not likely to take place for years— 
Future maintenance—Consent of near reversioners~— 
Locus standi of remoter reversioners to contest alienas 
tion—Estoppel —Evidence Act (I of 1872), s. 115— 
“Thing” —Mere opinion as to legal effect of adoption — 
Essentials of estoppel—Division of property by two 
adopted sons, 

Under Hindu Law, the adoption of a aoni son 
during the life-time of a previously adopted son. is 
invalid, 

If a person adopts two persons simultaneously 
both the adoptions are invalid. 

A person whose adoption is legally invalid re- 
mains in the family of his natural father. 

It is not open to a widow governed by Hindu Law to 
sell immoveable property inherited from her husband 
in order that she may retain a sum of .money 
for the marriage of her child, which marriage is not 
likely to take place for many years to come. Nor 
can she alienate property to provide for her future 
maintenance, 

Ganapa v. Subhi, 32 B. 577; 10 Bom. L. R. 927; 
Nihal Singh v. Musammat Rajan, 11 P. R. 1885, re- 
lied upon. 


Where the nearest reversioners of a widow’s husband, 
acting in good faith and with due regard to the 
interest of the family, give their consent to an alien- 
ation by the widow, a more distant reversioner has no 
locus stands to contest the alienation. 

Musammat Fatteh Bibi v. Allah. Bakhsh, 84 P. R. 
1900; P. L. R, 1900 p. 536; Labbu v. Musammat Nihali, 
7 P. R. 1905, 66 P. D. R. 1905; Bhutia v. Khuda 
Bakhsh, 97 P. R. 1906; Devi Dial v. Uttam Devi, 87 
P. R. 1907,.120 P. L. R. 1907; Dharam Das Pandey 
v, Musammat Shama Soondri, 3 M. I. A. 220; 6 W. R. 
48; Bajrangi Singh v. Manokarnika Bakhsh Singh, 30 
À.1,;6 0, L.J. 766; 12 C. W. N. 74; 9 Bom, IL, R, 
1348, relied upon. 


À mere view or opinion on the legal effect of an 
adoption is not a “thing” within the meaning of sec. 
tion 116 of the Evidence Act. 

In order to give rise to an estoppelit is necessary 
that the representation should be the actual cause of 
a new belief in the mind of the other party and of 


- his action following on that belief. 


Estoppel does not arise where both parties have 
equal means of knowledge both of the facts and of 
the law. 


A. first adopted B. and subsequently adopted 0, 
After the death of A., B. and C, divided his property 
equally as the result of a law suit between them : 
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Held, that C. or his representatives were not there- 
by estopped from subsequently denying the validity 
of the adoption of C. and that section 116 of the Evi- 
dence Act did not apply to the case. 

Sarat Chandra Dey v. Gopal Ohunder Laha, 19 I. A. 


203; 20 C. 296; Hranjoli Illath Vishnu v. Eranjolt Illath 


Krishnan, 7 M, 8, explained and distinguisbed. 

Carr v. London and North Western Railway Com- 
pany, 10 C. P. 807; 44 L. J. O. P. 109; 81 L. T. 785; 
28 W. R. 747, referred to. 


Second appeal from the order of the Divi- 
sional Jadge, Amritsar Division, dated the 
28th July 1909, confirming thatof the Sub- 
Judge, lst class, Amritsar, dated the 6th 
January 1909, dismissing the claim. 

Rai Babadur Lala Sukh Dial, and Lala 
Tirath Ram, for the Appellant. — ; 

Lala Dwarka Das, for the Respondents. 

JUDGMENT.—The pedigree-table which 
includes the plaintiff and defendant No, l is 
as follows:— 


BAWA GURMUKH RAI, 





Bawa Sada Bawa Bawa Mali Bawa Sahib 
Nand, died Khushal Rai, Dial, died 
childless, Rai, childless. 


adopted, 
| 


[ ) 
Bawa Bhagwan Gurdial Singh, 


Singh. adopted, 
| ; 
Bawa Tek Sawaya 
Chand, plaintiff. Singh, 


| 
AM usammat Gopal Devi, 
widow of Sawaya 
Singh, defendant No, 1. 


| 


"—— 


: | ` 





Bawa Bhagwan 
Singh, (adopted 
by Mali Rai.) 


( 
Gurdit Singh. 

| 

j e 


mm Singh, Gurdial Singh, 


(adopted by Mali Rai.) 


1 








een mem —ÀÀ — 


Kahan 
Singh. 





Sawaya Singh, Harnam 
(adopted by Singh. 
Gurdial Singh.) 


Mehr Singh, 


Tt will be seen from it that Bawa Gurmukh 
Rai had 4sons, 2 of whom died childless, 
while we are concerned in this case with the 
. descendants, adopted and natural, of the 
other 2 sons, whose names are Khushal Rai 
and Mali Rai, Mali Hai first adopted bis 
nephew Bhagwan Singh, and then, Bhagwan 
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Singh, being still alive, he adopted Bhagwan 
Singh's nephew, Gurdial Singh. Bhagwan 
Singh’s son is the plaintiff Tek Chand. But 
Gurdial Singh, who apparently had no sons, 
adopted Sawaya Singh, his own nephew, 
After the death of Mali Rai, Bhagwan Singh 
aud Gurdial Singh divided his property equally 
as the result of a law-snit between them in 
1860. Sawaya Singh succeeded to the pro- 
perty of Gardial Singk, und on Sawaya 
Singh’s death, his widow Gopal Devi, defend- 
ant No. 1, took that estate, and, on. 2nd No- 
vember 1905, sold a house which formed part 
of it to defendants Nos. 3 to 10 for Rs. 2,500. 
Plaintiff sues for a declaration againstthis sale. 
He claims to do so as being the nearest revyer- 
sioner. This allegation is denied by the de- 
fendanis, who also plead that the sale was 
for necessary purposes, and that the plaintiff 
acquiesced init. The first Court held that 
according to Hindu Law the simultaneous 
adoption of two sons waa invalid. 

As a matter of fact, the two adoptions by 
Mali Rai were not simultaneous,and the find- 
ing of the Court really was that the adoption 
of Gurdial Singh was invalid. But the 
Court went on to hold that, inasmuch as 
Bhagwan Singh and Gurdial Singh in 1860 
recognized each the adoption of the other, the 
defendants, as representing Gurdial Singh, 
could not now be allowed to raise any objec- 
tion to the validity of these adoptions. It 
then went on to hold that plaintiff was not 
shown to have acquiesced ip, or to have rati- 
fied, the sale; and so far the findings are all 
in favour of the plaintiff. But when the 
Court came to consider the question of con- 
sideration and necessity, it took the other 
side. It held that the widow Gopal Devi 
had acted in a prudent and sensible manner 
and that the sale was for valuable considera- 
tion and legal necessity and so the plaintiff's 
guit was dismissed with costs. 

The learned Divisional Judge, when the 
case came before him on appeal, agreed with 
the first Court virtually om all points and 
dismissed the appeal. He held that the 
second adoption, 7, e, the adoption of Gar- 
dial Singh, was void, but that the defendants 
were estopped from raising the plea, and 
then, after an exhaustive consideration of the 
financial aspect of the question, he «amo to 
the conclusion that, though a widow must 


. not ordivarily anticipate her needs, yet in the 


present case the sale was made bona fide 
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and was an act of good management and was 
in fact for necessity. 

The plaintiff now comes up to this Court 
on appeal. There can be no doubt (Mayne’s 
- Hindu Law, 7th Edition, page 137) that under 
Hindu Law the adoption of Gurdial Singh 
was invalid. We think we may take it 
that Bhagwan Singh’s adoption was first 
in point of time and Gurdial Singh's adop- 
tion later. But even if the two were simul- 
taneous, the result is much the same, for if 
the two were adopted simultaneously then 
both. the adoptions were invalid and Bhag: 


wan Singh and Gurdial Singh each remained 


in tbe eye of the law in his natural 
family. From this point, however, we part 
company with the Courts below. 

It seems to us that the widow and ber 
alienees have not succeeded in showing that 
the alienation was for “necessity”according 
to the most approved principles laid down in 
rulings of high authority. It seems that 
when her husband died she was possessed at 
least of Rs. 7,000 in cast, equity of redemp- 
tion of certain jewels mortgaged for Rs. 1,286 
and possibly some shops in addition to this 
house now in suit. Instead of paying off ther 
husband's debt of Rs, 4,165 to the vendees and 
some Re. 200 or Rs. 300 to coolies for work, 
what she did was to spend Rs, 1,286 in redeem. 
ing the ornaments aforesaid, to pay Rs. 1,665 
only to the vendees in cash, and to sell them 
two-fifths of the house in dispute for 
Rs. 2,500, thus keepingsome Hs. 3,060 odd 
in cash, out of which she seems to have spent 
some Rs. 300 on repairs of that portion of 
the house which remained unsold. The, reason 
given for her keeping back this sum of Ra. 
3,000 is said to be that she looked forward to 
the necessity for paying the marriage exe 
penaes of her own daughter and was also pro- 
viding for her own future maintenance. But, 
in our opinion, this is just the kind of thing 
which the rulings aforesaid denounce. [Mayne, 
page 853, last sentence; Ganapa Sanna v. Subbi 
` Sanna (1); Nihal Singh v. Musammat Rajan 
(2) (custom case)]. According to the prin- 
ciples laid down by the Courts she ought to 
have paid the debt of Rs. 4,165 in full out of 
the cash in hand ;and she ought also to hava 
paid off the toolies, as she did, and the Rs. 300 
for hous® repairs, with the result that she 


would bave found herself with some Ra. 2,190 
(1) 82 B. 577; 10 Bom. L. R. 927. 
í (2) 11 P. R, 1885. 
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in hand, the jewels aforesaid remaining still 
in pawn. It would then have been ‘open to 
her to redeem those ornaments if she pleased, 
or to leave them in pledge. Her daughter ig 
said by one witness to have been at that time 
two or three yeara old, and by another seven 
or eight. Itis clear that her marriage was nob 
an urgent pressing matter and, as a matter of 
fact, though this girl lived for two years 
afterwards, she was not even betrothed up to 
the time of her death. No further argument 
18 required to show that itis not open to a 
widow governed by Hindu Law to sell im- 
moveable property inherited from -her hug- 
band in order that she may keep by. her a 
sum of money for ihe marriage of her child, 
which marriage is not likely to take place 
for many years to come; anda similar re- 
mark applies to the need for future mainte- 
nance, | , 
However, we need not pursue this matter 
any further; because we are inclined to 
think that plaintiff's suit and appeal mus 
fail on the ground of want of locus standi, 
As already stated, there is no doubt whatever 
about the invalidity of the adoption of 
Gurdial Singh, who, therefore, remained in 
the family of Qurdit Singh. Looking at 
it in this way, Sawaya Singh's nearest; rever- 
sionera are Harnam Singh, Kahan Singh and 
Mehr Singh; and of these three, the first two 
approved the sale and actnally signed the 
deed in token of’ their approval. Now, al- 
though we have said that a widow according 
to Hindu Law is not entitled to anticipate 
future "necessity," yet we see no reason to 
suppose that Harnam Singh and Kahan Singh, 
in consenting to the sale, acted otherwise 
than in good faith and with due regard to the 
interests of the family. So far as we can tell - 
from our examination of the facts, the widow’s 
action was prudert and sensible, and the only 
way in which she was in error was that she 
misconceived the extent of her own powers.’ 
Harnam Singh and Kahan Singh, however, by 
giving their free consent, cured that defeat; : 
and in this way ib seems to us that according 
to the authorities Tek Chand, the more distant 
reversioner, has, no locus stand? in this 
dispute. : 
Incustom cases Musammat Puteh Bibi v. Allah 
Bakhsh (8) ; Labhu v. Musammat Nihali (4 


(8) 84 P. R. 1900; P. L. R. 1900 p. 586, 
(4) 7 P.-R.-1905; 66 P, L, R, 1905, 
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Bhutta v. Khuda Bakhsh (5) and Deri Dial 
v. Utam Devi (6), among other rulings, make 
this principle clear, and, notwithstanding the 
conflict of opinion between the High Courts 
noticed in Chapter XX of Mayne's Book 
already cited, we think that a similar rule 
applied here. Thus ia Dhurm Das Pandey v. 
Musammat Shama Soondri Debiah (7) their 
Lordships of the Privy Council ruled that the 
persons whose consent is required are those 
"likely.to be interested in disputing the trans- 


action” and here we have betweenthe property 


and plaintiff, Harnam Singh and Kahan Singh, 
who are withoutdenial said .to have male issue. 
The chances of Tek Chand's succeeding to the 
property in suit by inheritance, supposing 
the adoption of Gurdial Singh is taken as no 
adoption at all, are very remote and are in- 
sufficient to support a suit under section 42, 
Specific Relief Act. We would also refer to 
Bajrangi Singh v. Manokarnzka Bakhash Singh, 
(8) in which their Lordships laid down that 
bona fide consent by the first set of rever- 
sioners bound all the remoter reversioners 
under Mitakshara Law. 

The Courts below, as already stated, have 
held deferdants-vendees estopped from plead- 
ing that Gurdial Sidgh's adoption by Mali Rai 
was invalid, bat we are unable to agree that 
the natural recognition in 1860 by Bhagwan 
Singh and Gurdial Singh of each other's 
adoption does in law operate as an estoppel. 
As this isa point of some difficulty, we must 
deal with it in some detail. 

Bhagwan Singh was first adopted by Malt 
Rai and  CQGurdial Singh was adopted 
later, There seems no reason to doubt 
the faetum of adoption in either casa, 
though, as 2a matter of law, the later 
adoption was invalid. Gurdial Singh, after 
the death of Mali Rai, sued Bhagwan Singh 
for half of the property of Mali Rai, thus 
alleging in effect two things (a) that Mali 
Rai had gone through the caremony of 
adopting him; (b) that such an adoption was 
valid inlaw. Bhagwan Singh was unable to 
deny (a) and indeed it*is not denied now. He 
admitted Gurdial Singh's claim and the two 
took Mali Rais property half and half. 
The vendees in the present case and their 


(5) 97 P. R. 1906. 

(6) 37 P. B. 1907; 120 P. L. R. 1907. 

(7) 8. M. T. A. 229; 6 W. R. 43. 

(8) 30 A. 1 8 0. L. J. 766; 12 0. W. N. 74; 9 Bom; 
L. R. 1848. ‘ 
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vendor Mussammat Gopal Devi are, it may 
be coneeded, “representatives” of Gurdial 
Singh within the meaning of section 115, 
Indian Evidence Act, and, therefore, if Gur- 
dial Singh would have been estopped from 
denying that he was the son of Mali Rai, wo 
think the said vendees and vendor would also 
be estopped, but, upon the wording of the 
aforesaid section and on the authorities we 
have had the advantage of consulting, we 
are unable to Lold that even Gurdial Singh 
would have been so estopped. 

In that sectionthe word “thing” issignificant, 
We concede that defendants iu the present 
ease would not’ be permitted to deny the 
factum of Gurdial Singh’s adoption; but it 
is otherwise when we come to the legal 
question, which is always a mere matter 
of opinion, of the validity of that adoption, 
Al that can be said is that Gurdial Singh 
asserted— I was adopted by Mali Rai as 
well as you and I claim half his estate,” 
to which Bhagwan Singh replied,— ‘Yes, 
you were adopted in fact and I think you 
have an equal right with me.” The mere 
view or opinion that upon the later adoption 
Gurdial Singh was entitled to half the 
property, is not a ‘thing’ within the 
meaning of the section, In this connection 
we adopt the remarks made at pages 764, 
780, 781, 5th Edition of Ameer Ali and Wood- 
roffe’s Book on the Law of Evidence in India, 
which remarks appear to be based on ample 
authority; and it thus appears that section 
115 aforesaid has no application to such a 
case as the present, 

At first sight, the observations of their 
Lordships of the Privy Council in Sarat 
Ohandra Dey v. Gopal Ohunder Laha (9), 
oriticising at page 218 the views of the 
Madras High Oourtin Eranjoli Iliath Vishnu 
v. Eranioki Illath Krishnan (10), might seem 
to be somewhat at variance with the above 
remarks of ours; but on further examination 
this is seen not tobeso. The matters dealt 
with in the Madras judgment were in 
reality largely, if not entirely, matters of fact, 
and denial of those matters was what sec. 


` tion 115 of the Indian Evidence Act, rightly 


interpreted, prohibited the party from mak- 
ing. The Privy Council did not in any way 


-hold that section 115 covered esteppel in 


connection with representation not only of 
(9) 19 I. A. 203; 20 C, 298. 
(10) 7 M. 8. 
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“things,” that is, facts, but also representa- 
tions in law: their Lordships merely ex- 
pressed the opinion that “a series of acts 
by which an adoption is professedly made 
and subsequently recognised" cannot be 
taken as constituting ‘a representation in law 
only and not of fact," 

Perhaps, it is unnecessary to labour the 
point, but we would like also to refer to the 
leading case of Carr v. London and North 
Western - Railway Company (11), in 
which an attempt was made to 
lay down comprehensive propositions as t> the 
circumstances and modes in which an es- 
toppel in pats may arise, The propositions 
formulated are four in numbar, dealing 
with fraudulent representations, representa- 
tions without fraud, representations by 
conduct and representations by omission 
respectively, and in all four it is clear 
that the learned Court intended to limit 
the dicta to matters of fact. 

Lastly, we would like to point out that 
the whole tenor of the section is against the 
euntention that defendants are estopped in 
this case from denying the validity of the 
adoption. Gurdial Singh and Bhagwan 
Singh had equal means of knowledge both 
of the facts and of the law. Of the facts 
both had full knowledge, and probably 
neither formulated to himself any very pre- 
eise propositions of law. Thereis no reason 
to suppose that Gurdial Singh, knowing 
he was not validly adopted, led Bhagwan Singh 
to believe the adoption to be valid. We 
are, of course, aware that, in order to give 
rise to an estoppel, it is not necessary that 
“representation” should be fraudulent, {Ameer 
Ali, p. 757 and Sarat Ohunder Dey's case 
(9) already cited at p. 215 of the report] bnt 
ibis necessary that that representation should 
be the actual cause of a new belief in the 
mind of the other parity and of his action 
following on that belief, Now thereis no 
reason to suppose that Bhagwan Singh at 
first thought Gurdial Singh’s adoption: in- 
valid, but was induced to change his opinion 
by anything said or done by Gurdial Singh. 
We must hold, therefore, that plaintiff is 
not entitled to question the act of Musame 
mat Gopal Deviand we dismiss the appeal, 
but without costs. The reason for not 


(13) 10 0. P. 807; 44 L. J, C. P' 109; 81 L. T, 785; 
28 W.R, 747, 


giving costs is that the plaintiff may well 
be excused for his misconception of the 
law; which is shared by both the Courts 
below, 


Appeal dismissed. 
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MADRAS HIGH COURT. 

(ivit, Rgvisiox Perition No. 78 og 1910, 
November 3C, 1911. 
Present:— Sir Ralph Benson, Judge. 
TADIKONDA VENKAYYA AND OTHERS— 
PLAINTIFFS ~- PETITIONERS 
VETSUS 
KODALI VENKATASUBBAMMA— 


DkFENDANT— RESPONDENT. 
Widow, suit against— Evidence necessary 
nature of: de t. 

In a suit against a widow, evidence should be taken 
as to whether the debt was incurred by her as 
representing her husband's estate, 

Regulla Jogayya v. N. Vencatarathnamma, 33 M, 493; 
5 Ind. Cas, 271; 7 M. L. T. 112; 20 M. L. J. 412; 
followed. 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge's Court of 
Kistna, at Ellore, dated the 25th September 
1909 in S. C. S. No. 347 of 1903. 


az to 


Mr. P. Nagabhushanam, for the Peti- 
tioners. 

Mr. P. Narayanamurthi, for the Responda 
ent. 


JUDGMENT.—The Subordinate Judge 
was in error in refusing to admit evidence 
and to consider whether the debt was incur- 
red by the widow as representing her late 
husband's estate and was, therefore, binding 
on the estate in her hands. Regulla Jogayya 
v. N. Vencatarathnamma (1). 

I must set aside the decree of the Sub. 
ordinate Judge and direct him to restore 
the suit tohis file and dispose of it afresh 
in accordance with law. Costs will abide the 
result, 

Decree set aside. 


(1) 33 M. 492; 5 Jnd. Cas. 271; 7 M. L. T. 112; 20 
M. L, J. 412. 
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CALCUTTA HIGH COURT. 
MISCELLANEOUS Civi, APPBAL No. 602 


oF 1910 wiru Civit Rutg No. 5346 or 1910. 


January 22, 1912. 
Present;:—Mr. Justice Stephen and 
Mr. Justice Coxe. 

NALINI BEHARI ROY— DECREE-HOLDER 
——-APPELLANT AND PETITIONER 
VETSUS 
FULMANI DASI AND ANOTHER--- 


ResponDents.-Opposite Party. 

Bengal Tenancy Act( VIII of 1885), s. 170 (83)-—Right 
to deposit to avoid sale under rent-decree—Transferee 
of non-transferable occupancy-holding. 

The transferee of & non-transferable occupancy- 
holding does nob acquire any interest iu the holding 
by his purchase, and has no right to make a deposit 
under section 170 (3) of the Bengal Tenancy Act to 
defeat the landlord’s right to bring the holding to 
sale in execution of a rent-deoree. 


Appeal from the order of the District 
. Judge of Midnapore, dated September 10th, 
1910, affirming thatof the third Munsif of 
that place; dated May 21st, 1910. . 
` Babu Tarakeswar Pal Ohowdhury, for the 
Appeliant and Petitioner. 

Babus Sarat Chandra Rat Ohowdhury and 
Gobinda | Chandra Onakravarit, for the Re- 
spondents and Opposite Party. 

JUDGMENT. 

STEPHEN, J.—This matter comes before us 
ona second appeal and on a Rule. The ap- 
pellant who is also the petitioner in the Rule 
is a landlord who is seeking to sell a tenants 
holding in execution of a rent-decres. The 
respondent purchased the holding from an 
occupancy-raryat and seeks to defeat the 
landlord’s right by deoositing the decretal 
money in Court under section 170 (3) of the 
Bengal Tenancy Act, The appellant contests 
his right to do this on the ground that the 
holding is.not transferable, as it has now been 
found it is not, and that the respondent has 
not, therefore, any interest in the holding 
voidable on the sale.. Both the lower Courta 
have found in the respondent's favour, and 
have allowed the deposit to be made. The ap- 
pellant now appeals from the decision in the 
lower Appellate Court, and in case it should 
be held that no appeal lies has also obtained 
a Rule calling on the respondent to show 
cause why the order accepting the deposit 
should not be set aside, 


Leaving aside for the moment the question 
whether any appeal lies, we have to consider 
whether the respondent, that is, the applicant, 


- 
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has any interest in the land, and if he has, 
whether that interest is voidable on the sale. 

On the authorities before us, I hold that 
the complainant has no interest in the land. 
This result, in my opinion, follows from the 
decisions of this Court in Srzmati Nissa Bib: 
v. Radha Kishore Mantkya (1) and Prosunno 
Kumar Middar v. Bama Charan Mondal (2). 
The two cases together are certainly au 
authority for the statement that the transferes 
of a non-transferable holding is nof a repre- 
sentative of the transferor under section 244 
of the old Code or the owner of immoveabls 
property under section 311, and in both cases 
the point is considered as depending on the 
question whether he had an interest in the 
property. Itis possible, of course, that the 
phrase "having auy interest” in section 170 
(3) of the Bengal Tenancy Act might be 
construed as having & wider application than 
the representative’ of a party toa suit 


“under section 244, orthe owner of immove- 


able property under section 311. But in 
Ishan Ohunder Sirkar v. Bent Madhub Sirkar 
(3) the authority on which Srimati Nissa 
Bibi v. Radha Kishore Manikya (1) was de- 
cided it seems as if the classes of persons 
described in the three sections were all the 
same, a8 indeed there is no reason why they 
should not be. 

I should feel no difficulty in following these 
deeisions were it not forthe decision of this 
Court in Hart Das Bairagi v. Ddoy Chandra 
Das (4), where it was held that the sale of a 
non-transferable holding is not void but 
merely voidable by the laudlord, a rule that 
has frequently baen followed by this Court 
in holding that where the landlord is not a 
party to proceedings arising out of the trans- 
fer the question of transferability does not 
arise. I doubt, however, whether the distinc: 
tion between void and voidable contracts has 
not been pushed too far in the case in ques- 
tion. The landlord's rights were not directly 
concerned in the ease in question and on the 
facts before it, in order to support the con- 
olusion arrived at, the Court need not have 


‘decided more than that the contract was void 


only. If the landlord recognises a transfer of 
a non-transferable holding it is probably 
open to nim to recognise it on the footing 
(1) 11 C. W, N. 312. e 
(2) 13 CO, W. N. 652; 3 Ind. Cas, 461. 


(3) 24 0. 62; 1 O. W. N. 36. 
(4) 8 C. L. J. 261; 12 O, W. N. 1086, 
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that itis or is not the subject of an occu- 


‘pancy-right; or at least there does not appear ` 


to be any authority thab it is not. If the 
“interest” in section 170 (3), Bengal Tenancy 
Ac‘, is read as interest against the landlord, 
a sense which would bring the section into 
line with sections 244 and 311 of the old 
Code, this would put an end to the distino- 
tions between void and voidable contracts as 
far as the present case is concerned. That 
it should beso read I donot say, but the 
possibility of the reading inclines us to follow 
the two decisions we have followed. 

We have also been referred. to the case of 
Omar Ali Majhi v. Bassiruddin Ahmad (5), 
where it was held that the transferee of a por- 
iion of a holding had a right to pay the amount 
of a decree in & rent suit under section 310 A 
of the old Code. Il cannot say that this ig 
consistent with the principles on which 
Srimati Nissa Bibi v. Radha Kishore Manikya 
(1) and Prosanna Kumar Middar v. Bama 
Oharan Mondal (2) were decided: but the 
difference between the views expressed does 
not seem to me to justify a reference. 

Under these ciroumstances, 1 need not con- 
the further question whether the 
applicant had an interest voidable on the 
sale. 

1f the applicant had no interest he had no 
right of appeal from the first decision, and 
consequently the present appellant had no 
such right. Bub on our findings it appears 
that the Courts below have prevented the 
landlord from proceeding with the execution 
of his decree, at the instance of one who, 
on the Courts’ own finding, was a stranger and 
had no locus stand? in the matter. It must 
be held, therefore, that there has been an 
irregular exercise of jurisdiction. The 
appeal is, therefore, dismissed, but the Rule is 
made absolute, the orders of both the lower 
Courts are set aside, and the money deposited 
by the applicant must be returned to him, 
and the execution case must proceed accord. 
ing to law. / 

The petitioner is entitled to the costs of 
the Rule which we assess two gold mohurs, 
and to his costs in the Courts below. 

CoxE,J.— Considering the importance of 
the point and the conflict of judicial opinion 
upon ite] should have preferred to have the 
case referredto a Full Bench, but as my 


learned colleague does not think that this 
(B) 70. L. J. 282. 
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course is rendered necessary by the decision 
in Omar Ak Majhi v. Bassiruddeen Ahmad 
(5), and as I agree with the view that the 
purchaser in this case is not entitled to 
deposit, I do not press for a reference. 

To the cases cited by my learned colleague 
I may add that of Thomas Barclay v. Syed 
Hossein Ali Khan (6). In that caseit was 
held that if the landlord does not dispute the: 
title of the depositor and withdraws the 
money, he cannot afterwards refuse tore- 
cognise the transfer. It is argued that that 
ease has no bearing on the present case, 
because it does not lay down ‘that the mere 
drawing of the money would debar the land- 
lord from denying tho title of the depositor, 
and in this case the landlord has contested 
the depositor’s right to make the deposit. 
This argument, however, is hardly in accord- ' 
ance with the explanation of thé decision 
given in Jugal Mohini Dau v. Srinath Chat- 
teree (7). Moreover, both these decisions 
imply that the Jandlord can attack success- 
fully the right of a purchaser to make the 
deposit. Ifa purchaser of a holding that 18 
not transferable is entitled to deposit the 
money, what will be the use of the landlord’s 
resisting him, and why should the landlord 
be estopped from contesting his title because . 
he has refrained from taking action that is 
bound to be fruitlessP On the other hand, if 
drawing the money estops the landlord in 
future, what is he to do, if he desires to 
exercise his undoubted right of refusing to 
recognise the transfer? If he draws the 
money he is bound to recognise the transfer, 
If he does not, the sale is stopped and he has. 
to go without his rent. It appesrs to me to 
follow necessarily from these rulings tha 
the landlord is entitled to resist the deposit, 
and that if he resists it, the purchaser cannot 
be allowed to make 16 and save the holding 
from sale. 

Appeal dismissed, Rule made absolute. 


(6) 6. C L. J. 801 
(7) 12 C. L. J. 609; 7 Ind. Cas, 477. 
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MADRAS HIGH COURT. 
Seconp Civit, Arrear No. 1322 or 1910. . 
November 39,1911. 

Present: —Mr, Justice Sundara Aiyar and 
Mr. Justice Spencer. 
SUNKARA RAMIAH AND OTH8R3— 
PLAINTIFF3—À PPELULANTS 
Lersus 
SUNKARA SUBBAMMAH—- DEFENDANT — 
RESPONDENT. 

Hindu Law—Alienation by widow--Alienation us 
guardian of daughter—Act prejudicial to reversioners — 
Declaratory suit by reversioners—pecific Relief Act 
(J of 1877), s. 42. | 

Section 42 of the Specific Relief Act does not 
restrict the right to declaratory relief by reversioners 
to cases of alienation by the widow herself. It confers 
a right of action on reversioners to have their rever- 
sionary right declared whenever any act done by the 
widow jeopardises that right. 

Where a Hindu widow who had a widow’s estate 
alienated the property as guardian of her daughter: 

Held, that the widow must be deemed to have con- 
curred in the alienation and to have prejudiced the 
reversioners who were, therefore, entitled to institute 
a guit to have their reversionary rights declared. 

Sheoraji v. Ramjas Pandey, 38 A. 420; 9 Ind. Cas. 
501;8 A. L. J. 464, referred to. 

oe Gulam v, Tapeshari, 26 A. 606, distinguish. 
ed. 
Second appeal against the decree of the 
Subordinate Judge of Ellore in A. S. 
No. 193 of 1909, presented against that 
of the District Munsif of Ellore, in O. 5. 
No, 318 of 1907. 

Mr. Narayanamurthi, for the Appellants. 

Mr. T. Prakasim, for the Respondent. 

JUDGMENT,—The plaintiffs are the re- 
versionary heirs entitled to the estate of one 
Ramiah after the death of the Ist defendant 
who is his widow, The 2nd defendant 
is Ramiah’s daughter's daughter. On 
the 6th May 1906, the second defendant, 
who was a minor, through her guardian 
the Ist defendant executed a mortgage-deed 
of certain property, alléged to form part of 
Ramiah’s estate in favour of the 3rd and 
4th defendants, The plaintiffs ask for 
a declaration which may substantially be 
stated to be of their reversionary right to 
the property unaffected by the mortgage in 
favour of the 3rd and 4th defendants, The 


defendants contended that the Ist defendant | 


had orally transferred the property to tbe 
2nd defendant’s father long before 1906 and 
that the alienation by the 2nd defendant in 
1906 covld give no cause of action to the plain- 
tiff for a declaratory suit. This plea has been 
upheld by the lower Courts and the suit has 
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been dismissed. The plaintiff prefers this 
second appeal. Weare of opinion that the 
view of the lower Courts cannot be upheld. 
For the purpose of this second appeal, we 
must take the facts stated in the plaint to 
be true, and the case as laid in the plaint is 
that the 1st defendant, while she was entitled 
to hold the estate as a Hindu widow, in- 
directly alienated the snit mortgage lands 
by executing the mortgage.deed as guardian 
of the 2nd ‘defendant. According to seoctior 
42 of the Specific Relief Aot, a reversioner 
is entitled to institute a suit to have his 
reversionary right to the property held by 
a Hindu widow declared in certain cases 
It is contended thatsuch right exists only 
when the widow herself has made an aliena- 
tion. We cannot agree. The section does 
not restrict the right to declaratory relief to 
cases of alienation by the widow. It must 
be taken to conferaright of action on re- 
versioners to have their reversionary right 
declared whenever any act done by the 
widow jeopardises their right. In thia case 
the widow has by acting as the guardian cf 
the 2nd defendant in executing the mortgage 
actively concurred in the alienation. 
She has done an act which might pre- 
judicially affect the right of the reversioners. 
Tt might affect it quite as muoh as a- formal 
alienation made by her. It is argued that 
her concurrence in the alienation does not 
amount to any denial by her of the plaintiff's 
right or any act which would jeopardise their 
rights. We cannot appreciate this argument. 
Her act amounts toan affirmation that the 
property was not part of Ramiah’s estate at 
the date of the alienation, but belonged to the 
2nd defendant and to an active participation 
in alienating itas the 2nd defendant’s pro- 
perty. The 3rd aud 4th defendants by taking 
the mortgage and asserting its validity deny 
the right of the plaintiffs and the 2nd doe. 
fendant does so by adopting the act of tha 
156 defendant and thereby asserting that the 
property belongs to her. Thecasein Sheoraji 
v. Ramjas Pandey (1) shows that the right to 
declaratory relief exists where any act pre- 
judicial to the estate is done by the widow. 
The case in Ganga Ghulam v. Taneshri Psasad 
(2) does not help the respondent as it 


merely decided that reversioners*are not 


bound to institute a suit under section 42 


(2) 26 A. 606. 
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when a document affecting their rights is 
executed by a stranger and that they may 
do so when any further steps are taken which 
would also amount to a denial of their rights. 

It is unnecessary to consider whether if 
the plea that the lst defendant had trans- 
ferred her right long before the mortgage is 
made good by evidence, that would be an 
answer to the plaintiffs’ suit fora declara- 
tion that the mortgage will not affect their 
rights. 

The decrees of the lower Courts are reversed 
. aud the suit remanded to the Court of first 
instance for disposal on the merits. 

Costs up to date will abide the result. 

Sutt remanded, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


daly 25, 1911. 

A Present: —Mr. Evans, J. C. 
PANCHAM SINGH —PzrAiINTIF2— APPELLANT 
i versus 
GANGA BAKHSH SINGH AND OTAERS— 


DEFENDANTS — RESPONDENTS, 

Oudh Laws Act (XVIII of 1876), s. 9, cl. (1)—Pre- 
emption —" Sub- division,” meaning of. 
. The word “sub-division” in section 9, clause 1 of 
Act XVIIL of 1876, has no special technical meaning, 
nor is it confined to a portion only of a village which 
is described as thok or patti in the Revenue Ro. 
cords. 

Where separate villages are the component parts 
ofa mahal, each village isa “sub-division” of the 
mahal within the meaning of the said’section. 


Appeal against the order of the District 
Judge, Fyzabad, dated the 25th February 
1910, confirming the order of the Subordinate 
Judge, Fyzabad, dated the 4th December 
1909. 

Mr. Jitvan 
Appellant. 

Pandit Gotaran Nath Misra, Mirza Bao 

ullah Beg, and Mr. Mohammad Ismail, for 
the Respondents. 
. JUDGMENT.—This is an appeal ugainst 
an order of the District Judge of Fyzabad 
dismissing the plaintifi’s claim for pre- 
emption of a certain share. 

The admitted facts arethat there is a 
mahal known as the Tula Patti Sant Bakhsh 
Singh. This mahal hasa peculiar constitu- 
tion. It consists of portions of six villages 


Krishna Banerjt, for the 
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with respect to each of which. there is a 
separate specification of revenue and separate 
khewats. But there is also a kabuliyat signed 
by Sant Bakhsh Singh in 1897- under 
which he agreed to be responsible for the 
revenue of all six villages. It is admitted 
that these villages have not been put into 
one mahal on account of the proximity of the 
village lands, but for some other reason 
which cannot be specially, stated. It seems 
probable that in 1897 there was the same set 
of share-holders in each village under the 
lambardarship of Sant Bakbsh Singh and, 
therefore, they thought it convenient to 
have one engagement to pay revenue 
for all the villages, Tha present appellant 
is admittedly a share-holder in the village 
of Nandouli, one of the villages in the 
mahal, and the eighth defendant, who is 
contesting this appeal, isa share-holder of 
two annas in the village of Mohommadpur, 
another of the villages of the same mahul. 
The land in dispute isa l4 annas share in 
Mohommadpur with respect to which de- 
fendant No. 1 has obtained a foreclosure 
8 instituted a 
sepyrate suit for pre-emption and obtained a 
decree. 

The sole point for decision in this case 
is, whether the appellant has a preferential 
right as against the defendant No. 8, "The 
learned Judge held that the village of 
Mohommadpur was a sub-division of the 
mahal within the meaning of section 9, 
clause 1, Act XVILL of 1876. He was of 
opinion that, as & separate khewat and record 


of rights were prepared for each village 
constituting the mahal, a  share-liolder 
in the village in which the pro- 
. perty in dispute is situate would be a 


share-holder ofthe sub-division of the tenure 
and, therefore, had s preferential right as 
against the share-holder in any other village 
in the makas. 

Pleader for the appellant referred to page 
343 of Agarwala’s Liaw of Pre-emption where . 
it is stated that according to certain rulings 
the word “sub-division” in section 9 means re- 
cognised sub-division, and he argues that a 
sub-division in a mahal of this kind only means 
a thok or patít, He relies npon Raja Tasadduq 
Rasul Khan v. Janki Saran (1), butin my 
judgment the ruling in that case does not 


support this. contention, In that case a 
(1) 9 0. 0.211. < 
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certain village was divided into four - parts 
called tarufs and these.tarafs were entered in 
the khewat in the column headed “name of 
- thok or patiz". Separate lands were assigned 
to each taraf and the revenue of each taraf 
was known and specified. It was held that 
each taraf was a sub-division of the mahal, 
I ean find no difference between these /arofs 
and the separate villages which are the 
component parts of the mahal in this case. 
There is no particular magic in the words 
thok or patti. They are merely words which 
sre usually used to signify divisions of a 
village. It often happens that  share- 
holders in a village by mutual arrangement 
separate their lands, certain portions of the 
village being assigned to certain sets ' of 
share. holders, and the usus] names given to 
these portions in the revenue registers are 
thoks and paltzs. In the present case, owing to 
the peculiar constitution of the mahal there has 
been from the very first separation of the lands 
held by the separate sets of the share. holders 
in the mohul and these lands have simply been 
placed in one mahal for mutual convenience 
of the share holders 
not called thors and paltis in the revenue re- 
gistere, but according to a common sense view 
of tbe meaning of the word "sub. division” they 
must be considered sub-divisions of the village 


whatever name may be assigned to them in the. 


revenue registers, I further find that it is 
admitted that the village of Nandouli, in 
which appellant’s share is, is some two miles 
from the village where tbe land in suit is 
siluate and to all intents and purposes 
the appellant is a stranger in that village. 
He has no kind of equitable right to thrust 
himeelf into the village in which he has no 
concern. The other cases referred to on 
behalf of the appellant are Thakar [heo 
Narain v. Sheo Dat Singh (2); Mannu Dall v. 
Mokammed Ismail (3) and ‘Aulad Husain v. 
Zainab-un nissa (4). The decision in Thakar 
Sheo Narain v. Sheo Dat Singh (2), so far 
as it affects this case, is merely a decision that 
where a village is divided into two mahals 
and the mahals are divided into p2étis, the patti 
is a sub-division of the mahal within the 
meaning of elause 1, section 9. That is & point 
which no one disputes. 

Iu Mannu Lall v. Mohammad Ismail (3), 
~(2) 7 O.U. 129. i 

(3) 7 0. C, 284, 

(4) 10 0. 0, 226. 
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tke plaintiff was the owner of a chak in the 
village and it was held that he was a 
co-sbarer in the whole mahal in the sense of 
section 9 .of the Oudh Laws Aot, 1876, 
This case does nob affect the question for 
decision here, 

Similarly, it was held in Aulad Husain v. 
Zainab-un-nissa (4) that a person who is an 
owner of a specific plot of land in the village 
is for the purposes of pre-emption a co- 
sharer in the village. In the present coase 
there is no doubt that the appellant is a 
co-sharer in the whole mahal. But tke 
question to be decided is whether defendant 
No. 8 is a co-sharer of a sub division of the 
tenure in which tke land in dispute is situate 
and has, therefore, a preferential right as 
against the appellant. I must decline to 
hold that ihe word “sub-division” has any 
special tecLnical meaning cr is confined cnly 
to a portion of a village which is described 
as a ihok or patti in the Revenue Records. 
No general rule can be laid down as to the 
meaning of ibe word “sub-divisior,” but 
Iccking at the constitution of this particolar 
makal | do not hesitate to hold that the 
appellant cannot claim an‘ equal right to 
preempt with defendant No. 8 .under the 
provisions of section 9 of the Ondh Laws 
Act. I dismiss this apeal with costs. 

Appeal dismissed, 





(s. c. 88 0, 907.) 
CALCUTTA HIGH COURT. 

APFEAL FROM ORIGINAL Civin No 2 or 1911, 

° January 81, 1911, 

Present: —Mr. Justice Woodroffe and 
Mr, Justice Carnduff. 
. ARNOLD —APPELLAMNT 
te)5u8 í 
ARNOLD— Responpenrt, 

Divorce—Petitron of wife—Admission by husband— 
Corroborative evidence—dbsence of collusion—-Duty of 
Court to act on admission, 

In a divorce suit, where there is no collusion, it is 
the duty of the Court to act on the admissions of p 
party, especially when there is evidence to support 
and corroborate such admissions, 

Robinson v. Robinson, (1859) 1 Sw. & Tr. 862; 27 L. 
J. Mat, 91; 5 Jur. (N s.) 892, relied on. 

Appeal from the following judgment of 
Mr. Justice Harington, dated Janutry ord, 
1911, by which the petition of the wife for 
the dissolution of her marriage with the 


492 


ARNOLD t, ARNOLD, 


respondent on the grounds of adultery aud 
cruelty, was dismissed. 

HARINGTON, J.— This is a petition by the 
wife for dissolution of marriage on the 
ground of cruelty’ and adultery of her 
husband. To enable her to succeed in this 


Court it is necessary to prove some specific 
act of adultery committed in India. Now, 
the lady has given her evidence and she is 
the only witness who has spoken to facts 
. from which it is said that particular acts of 
adultery ought to be inferred. It was 
argued by her learned Counsel that the ques- 
tion whether the adultery was. established 
depended on whether she was believed or 
not. I don’t agree with that proposition, 
. Her evidence was given in a frank and 
straightforward manner, and I have no doubt 
that each fact to which she spoke was truly 
stated by her, but the question is, are the 
facts she has proved sufficient to justify the 
inference that on any of the occasions she 
has spoken to adultery was committed? In 
the first instance, sbe found her husband in 
the room of a Miss Kneller, who was in bed, 
but the door of the room was unfastened and 
the husband was in his ordinary dress and I 
don’t think that the fact that a man in 
ordinary clothes is in the bed-room of a 
woman with the door open, without any 
further evidence that something took place, 
would justify the inference that he had 
committed adultery with the lady in whose 
room he was. A different inference might 
be drawn if the door had been fastened and 
there were evidence of any fact which would 
justify one in supposing that he had been 
sharing her bed. Then the other instance is 
an occasion when she left him 
drawing room, and on going there later 
found he was not there. Afterwards, when 
she saw him shecharged him with having 
been in the lady’s room and *he told her to 
mind her own business. That circumstance 
is not sufficient. Thereis nothing to show 
whether he really went to the lady’s room on 
that occasion, or, if so, how long he was there, 
whether he was alone with the lady or 
whether the door was shut or open. The 
next fact she proved was an act of familiarity 
with the lady in the Albany Hotel which 
took pldce in her presence, and another wit- 
ness has spoken to another act of familiarity 
which took place at the back of the stage. 
In my view, these are not sufficient to 
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establish a charge of adultery. If, when acts 
of familiarity have been proved, it had been 
shown that the husband had been in this lady's 
bed.room after taking steps to prevent any 
interruplion by a third party, itis possible 


that an inference might have been drawn that 


he had committed adultery. This has not 
been shown and I have no course, therefore, 
but to hold that the petitioner has not 
established the acís of adultery charged. I 
must, therefore, dismiss the petition. 

The petitioner appealed. : 

Messrs. Hardley Norton and Pearson, for the 
Appellant. 

JUDGMENT. 

WoopROrrE, J.—In this case the petitioner 
asks for the dissolution of her marriage with 
the respondent on the grounds of adultery 
and cruelty. He has been served with a 
notice by the petitioner. -Bnt he has entered 
no defence oneither of the charges and he 
does not appear in thisappeal. Adultery has 
been sought to be proved in this case both by 
admissions oral and documentary and other 
acts from which it is contended adultery 
should be inferred. In particular in a letter 
of 23rd° April 1910, which the respondent 
wrote to the petitioner, he writes as follows:— 
“I believe that you are charging me with 
adultery with a certain lady in the Company 
and cruelty in Calcutta, both of these charges 
I am bound to admit as you have probably 
secured substantial proofs as to the cruelty — 
which has occurred during passion I sincerely 
regret. I shall not defend the case under the. 
circumstances.” I have no doubt that “the 
lady in the Company" is Miss Kneller. 
There has been no question of any other. 

Another letter has been proved dated the 
30th November 1910 in which with other 
things he states: “I can’t go away without 
writing and wishing you good-bye, I would 
have said good-bye personally, only I suppose 
my presence would have been distasteful 
to you. J am sorry we have finished up 
like this. I know I am losing a good woman, 
for I believe you to be good and trust you 
will always try and be so.” 

From the evidence of McGarth it appears 
that the respondent was very, fond of Miss 
Kneller, a member of the Company, and on 
one or two occasions he asked McGarth not 
to speak to his wife about if, 

Mr. Smith, the Manager of the Bandmann 
Opera Company, states that he himself had 
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charged both the respondent and Miss 
Knueller with the intimacy alleged to exist 
between them and that -neither denied it. 
Subsequently, both of them left the Company. 
The evidence of Mr. Bury, Manager of 
the Empire Theatre, is that in consequence 
of the relationship existing between the 
parties the petitioner asked him for a 
separate room. Mr. Justice Harington in 
. his judgment states that "the petitioner gave 
her evidence ina frank and straight forward 
"manner and I have no doubt that each fact 
to which she spoke was truly stated by 
her.” One of such facts was that there was 
no collusion. Nor is there any ground for 
suspecting collusion in this case, The learned 
Judge, however, adds, “but the question is, 
are the facts she has proved sufficient to 
justify the inference that on any of the 
occasions she has spoken to adultery was 
committed?” If the learned Judge was 
not satisfied as regards the evidence tendered, 
I think that, under the circumstances of this 
case, the petitioner might have been given 
an opportunity to produce such further 
evidence as the Court thought was necessary, 
as I have stated no collusion is proved or 
suggested. In the present case admissions 
have been proved. Doubtless, caution is 
, required in cases of divorce to see that 


there is no sollusion and an admission’ 


must be examined from this point of. view. 
But if, as here, there is no reason to suspect 
collusion an admission may be as cogent 
evidence in these as in any other cases, In 
Robinson v. Robinson (1), Sir Alexander 
Cockburn says: — The Divorce Court is at 
liberty to act and is bound to act on any evi- 
dence legally admissible by which the fact of 
adultery is established. If, there is evidence 
nof open to exception of admissions of 
adultery by the principal respondent, it 


would be the duty of the Court to ast on- 


these admissions although there might 
beatotal absence of all other evidence to 
support them. The ‘admission of a party 
charged with a criminal or wrongful act 
has .at: all times ‘and in all systems of 
jurisprudence been considered as most 
cogent and conclusive proof; and if all 
doubt of its genuineness and sincerity ba 
removed,we see no reason why such a 


confession should not, as against the party 
(1) (1859) 1 8w. & Tr. 862; 27 L. J. Mat. 91; 5 
Jur, (N. s.) 392, 


INDIAN OASER, 


493 


making it, have full effect given to it." It 
is to be observed that the learned Chief 
Justice says that it is the duty of the 
Court to act on admissions although there 
might be a total absence of all other evidence 
to support them. The present case is 
stronger. Notonly is there no reason to 
suspect collusion but the evidence which 
has been given supports and corroborates 
the written admission of the respondent. 
Evidence has also been given of acts from 
which the Court was asked to draw the 
inference of adultery, It is unnecessary 
to consider whether these facts, if they 
stood alone, would be sufficient to prove the 
alleged adultery. However they may be, 
and guarding myself from being supposed 
to say that they are insufficient, it is 
sufficient to say that I have no donbt that 
the admissionscontained in the letters of the 
respondent are truthful admissions of facts. 
In my opinion, the acts of adultery and. 
cruelty charged have been proved. I would, 
therefore, reverse the judgment of Mr. 
Justice Harington and pass a decree nis? 
for dissolution of marriage with costs. 
Cagnpurr, J.—1 agree, and have nothing to 


add to the judgment which has been 
delivered by my learned brother. 
Appeal allowed. 


bud 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
SECOND CIVIL AppeaL No. 409 cr 1910, 
July 4, 1911. 
Present: —Mr. Lindsay, J. C. 
JAGAN NATH— DEFENDANT—- APPELLANT 


TETEUS 
Lala DEBI SAHA Y—Praintirr— 
RESPONDENT, 


Civil Procedure Code (Act V of 1908), s. 102— 
Second appeal—Suit as originally framed to be looled 
to— Trespasser-~ Damages. 

For the purpose of deciding whether or not a 
second appeal lies, the form of the suit as originally 
brought must be looked at, 

If in an ejectment anit against a trespasser the 
Court awards damages only, a second appeal will 
not be barred simply because the decree was for 
money. 

Exemplary damages may be awarded against a tres. 
passer. e 


Appeal against theorder of the District 
Judge, Lucknow, dated Ist June 1910, up- 


404 


JAGAN NATH t. DEBI SAHAY, 


holding that of the Additional Munsif, 
Lucknow, dated 21st March 1910.  . 


Pandit Gokaran Nath Misra, for the Appel- 
lant. 


Mr. A. P. Sen, for the Respondent, 
JUDGMENT.—The only question for 


determination-in this appeal is one in cone 
nection with the amount of damages which 
were awarded to the plaintiff-respondent in 
a suit which was brought by him to eject 


the defendant-appellant from a piece of land. 


situated in the Lucknow city. Briefly stated, 
the case for the plaintiff was that the de- 
fendant, who is a liquor contractor, had with- 
out his consent taken possession of a piece 
of land with theintention of establishing a 
liquor shop thereon. The plaintiff stated 
that the defendant had ousted another tenant 
of his from possession and had forcibly 
taken possession himself. 

The defence seb up was that the plaintiff 
had given his .congent to the defendant's 
occupation and that there was no trespass 
which rendered the defendant liable to 
ejectment. There was some evidence to 
show that before the defendant took posses- 
sion of the land he had approached the 
plaintiff with a view to getting a lease of 
it. The plaintiff, it appears, demanded a 
rent of Rs, 30a month which the defendant 
thought excessive. The defendant, it is 
said, made some representation to the Excise 
Officer who gave his opinion that Rs. 5 a 
month was an ddequate rent for the land 
in question. Jb was not stated, however, 
that the Excise Officer, in any way settled 
the rent between the parties, The evi- 
dence goes to show that he told them to 
settle the rent between themselves. The 
Court of first instance came to a rather 
peculiar finding. The learned Mursif was 
of opinion that the plaintiff had not con- 
sented to let the land to the defendant for 
Hs. 9 a month, bathe thought the plaintiff 
did permit the defendant to take posses- 
sion thinking or hoping that the defendant 
‘ would pay him Rs. 30a month. He added 
that it was only after the defendant had 
taken possession with this consent that the 
plaintiff found ont that the defendant 
meant to pay only Rs. 5-a month. The 
Munmif, therefore, refused to eject the de. 


fendant but gave a decree declaring him 


liable to pay Rs. 30 for the month of occu pa- 
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tion which had expired at the time the suit 


was brought. ] 

. In appeal the learned District Judge 
found that there was no agreement between 
the parties for letting the land at Rs. 5 per 
month. The learned Judge was also of 
opinion that the view of the law taken by 
the first Court was erroneous. He held that 
the defendant wasa trespasser and that the 
Court of first instance was wrong in hold- 
ing that possession had been taken with the 
plaintiff’s consent. In this Court the point 
raised on the defendant-appellant’s behalf is 
that damages allowed by the Court below 
were excessive and it is claimed that the 
lower Courb's order can be interfered with 
in second ‘appeal on the ground that the 
Jadge applied a wrong principle of law in 
assessing the damages. 

The principle, it i8 said, is wrong because 
the lower Court “was in error in treating 
the defendant as atrespasser. A preliminary 
objection is raised on behalf of the respondent 
to the effect that the appeal does not 
lie inasmuch as the matter in dispute is 
one which was within the cognizance of a 
Court of Small Causes. Section 102 of the 
Code of Civil Procedure is relied upon. Lf 
do not think this objection cau ba sustained 
because the suit as framed was one for 
ejectment from immoveable property and a 
case of that nature is outside the jurisdic- 
tion of a Court cf Small Causes. It is true 
that at the present time the matter in dis- 
pute is the amourt of damages payable but - 
for the purpose of deciding whether or not a 
second appeal lies, the frame of the suit as 
originally broughtis the thing that must 
be looked to. The suif as framed was nct 
cognizable by the Court of a Small Causes 
and, therefore, section 102 of tha Civil 
Procedure Code does not stand ia the way 
of this appeal. As for the contention of 
the appellant l am satisfied thatit is not 
well-founded and that the decree of the 
District Judge should be affirmed, In my 
opinion, the District Judge was perfectly 
correct in holding that the defendant was a 
trespasser. Even on the facts as found by the 
Munsif,it seeme to me to be clear that the 
defendant committed a trespas3. [t was 
found that tre plaintiff did not consent to 
allow the defendant to oecapy on promise 
of payment of rent of Rs. 5 a month, The 
defendant admits that he never agreed to 
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. accept possession on payment of Rs. 30a 
month which was first asked from him by 
the plaintiff. There was thus no tenancy 
created between the parties as the, plaintiff's 
proposal was not accepted by the defendant. 
T have no doubt whatever thatthe defendant 
took possession of the land without the 
plaintiffs consent, and even if the plaintiff 
did give his eonsent on the understanding 
that defendant was prepared to pay a rent 
of: Rs. 30 a month, such consent cannot be 
put forward by the defendant in defenee of 
his trespass when it is found that the de- 
fendant had no intention of ever paying 
more than Rs. 5 a month. The Rs. 30 
awarded by the District Judge was awarded 
as exemplary damages against a trespasser 
and, as I agree that the, defendant was a 
trespasser, there is no ground upon which I 
can interfere with the amount of damages 
awarded. The appeal fails and is dismissed 
with costs. 

Appeal dismissed, | 





CALCUTTA HIGH COURT. 
SEGOND Civiu ArpPEAL No. 877 o» 1909, 
December 5, 1911. 
Present;— Mr. Justice Coxe and 

Mr. Justice N. Okatterjeà. 
DIBAKAR NAG-—PrAINTIFF—AFPELLANT 
VETSUus 
MRITTUNJOY BHATTACHARYA— 


DEFENDANT —RESPONDENT. 

Second appeal—Omission to consider evide nce ~ Mis. 
reading or misconsiruing evidence— Omission to make 
specific mention of document—Civil Procedure Code 
(Act V of 1908), s. 100— Conflict of decisions. 

There is considerable conflict of judicial opinion on 
the point whether a second appea) will lie where the 
lower Appellate Court omits to consider evidence, Or 
misreads, or misconstrues evidence. 3 

But the omission of the Court to make specifio 
mention of a particular document and the statement 
in it, does not amount to a substantial error or defect 
in procedure within the meaning of section 100 of 
the Code of Civil Procedure. 

Appeal from the decree of the Sub-Judge 
of Burdwan, dated March 31st, 1909, 
reversing that of the Munsif of that 


place, dated December 2nd, 1907. 


Babu Charu Ohandra Biswas, for Baba : 


Narendra Chandra Bose, for the Appellant. 
Babus Shib Chandra Palki and Jadu Nath 

Mondal, for the Respondent. 
JUDGMENT.—This was a suit upon a 

mortgage. The lower Court found that no 
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consideration passed, and accordingly dig» 


missed the suit. 


In appeal it is argued that the learned 
Subordinate’ Judge omitted to consider a 
certain document marked Exhibit E, which 
was a mortgage executed about four years 
later and contained an admission by the 
defendant that he had borrowed Rs. 400 
under the mortgage in sait, No reference 
is made to this document in either of the 
judgments of the Courts below. The learned 
Sub-Judge says:— L think what the da- 
fendant says in his deposition is true,” 
In order to see what the defendant says 
we have Jooked at the deposition: and we 
find that this admission was never put to 
the defendant himself. 

There is considerable conflict of jadicial 
opinion on the point whether a second appeal 
will lie when the lower Appellate Court 
omits to consider evidence, or, misreads, or 
misconstrues evidence. In the present case 
all we think it necessary to say is that, in 
our opinion, the omission of the learned 
Subordinate Judge to make specific mention 
in his judgment of this particular Exhibit 
and tle statement contained in it does not 
amount to a substantial error or defect in 
procedure within the meaning of section 100 


` of the Code of Civil Procedure. 


The result is that the appeal will be dig- 
missed with cosís, 
. Appeal dismissed, 


OUDH JU DICIAL COMMISSIONER'S 
COURT. 
Seconp Civi Appsat No. 446 cr 1910. 
July 13,1911. 
Present: —Mr. Lindsay, A. J. C. 
BH AGAN -—PLAINTIFF—Á PPELLANT 
versus 


MUNNU —Dsirz5SDANT— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 6 (a) — Re. 
versioner —Transfer of enpectancy, validity of, 

A Hindu widow mortgaged certain property in 
which she had only a life-interest. A reversioner 
sued for a declaration that the mortgage would not 
affect his rights in respect of the property after the 
widow’s death. 

This suit was withdrawn in consequence of a compro- 
mise whereby i$ was agreed that during her life-tinie 
the widow would get from the mortgagee n certain sum 
as her maintenance, while the rest of the préfits of the 
property would be divided between the reversioner 
and the mortgagee and that after the death of the 
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widow the reversioner and the mortgagee would 
divide the property in equal shares: 

Held, that the effect of the agreement was to trans- 
fer to the mortgagee one half of the mortgaged pro- 
perty on the widow's death, and that this amounted 
toa transfer of an expectancy by the reversioner 
and was, therefore, invalid under the provisions of 
section 6 (a) of the Transfer of Property Act. 

Bajrangi Singh v. Bhagwan Bakhsh Singh, ll O. C. 
801; Sums-ud.din v. Abdul Husain, 31 B. 166; 8 
Bom. L. R. 781, followed. 

Appeal against the order of the District 
Judge, Fyzabad, dated the 18th July 1910, 
upholding that of the Subordinate Judge, 


Bara Banki, dated the 30:h April 1910. 


Mr. HE. Manuel, for the Appellant. 

Pandit Go haran Nath Misra, for the Re- 
spondent. 

JUDGMENT.—Tbe real question for 


determination in this second appeal is the 
legal effect of a contract which was entered 
into between the father of the plaintiff- 
appellant Bhagan and the defendant- 
respondent Munna under the following oir- 
cumstanoes:— 

Bhagan’s father was Ram Din and Ham 
Din had a cousin twice removed named 
Bhagwant who died about 20 years before 
institution of the suit.  Bhagwant left no 
issue but his widow Musammat Hansa 
survived him. It would appear that after 
Bhagwant’s death Ram Din seized Bhagwant’s 
property as being his nearest male collateral 
relation. Musammat Hansa was obliged to 
bring a suit for recovery of the property—a 
suit in which she was eventually successful. 
After getting possession of the property 
Musammat Hansa executed a mortgage in 
favour of the defendant Munnu. Ram Din 
before his death brought a suit for a 
declaration that the mortgage in question 
would not affect his right of the property 
after the death of Bhagwant’s widow. The 
mortgagee Munnu in that suit set up 8 
defence to the effect that the. mortgage had 
been executed for legal necessity and would, 


therefore, be binding on Ram Din as 
reversioner. The suit was compromised. Ram 
Din and Munnu executed a registered 


agreement by which if was arranged between 
them that the suit filed by Ram Din should 
be withdrawn and that during the life-time 
of the widow a certain sum should be paid 
to ber by the mortgagee in lien of 
maintenapee, the rest of the profits of the 
property (which was in possession of the 
mortgagee) being divided between him and 
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Ram Din. It was further agreed that after 
the decease of the widow Ram Din and the 
mortgagee should divide the property in 
equal shares. In pursuance of this agreement 
Rem Din applied to have the suit dismissed 
and it was dismissed accordingly. The 
terms of the agreement were not embodied 
in the decree. Ram Din survived the widow. 
He died some time ago and was suoceeded 
by his son, the present plaintiff. The present 
suit was brought by the plaintiff for recovery 
of the entire property left by Bhagwant and 
which had been mortgaged by Bhagwant's 
widow to the defendant. In defence the 
plea was raised that the agresment eutered 
into between the defendant and the plaintiff's 
father was a bar to the suit, 

The Court of first instance (the Subordinate 
Judge) found in ‘favour of this plea and 
held that the parties were bound by the 
contract and that the plaintiff was entitled 
under the terms of the contract to only a 
moiety of the property. This decision was 
upheld by the District Judge in appeal 
although on different grounds. The learned 
Judge thought that the effezt of the 
agreement entered in between Ram Din 
and the defendant mortgagee was a consent 
by Ram Din as reversioner to the mortgage 
executed by Musammat Hansa and he, 
therefore, Leld on the authority of the 
case reported as Bajrangi Singh v. Mano. 
karnita Bakhsh Singh (1) that the only right 
left to the plaintiff was that of redeeming 
the mortgage. 

In appeal the principal ground taken is 
that as the contract relied upon by the 
defendant purported to convey an inlerest 
in expectancy it was invalid and the defen- 
daut could not rely upon it as conferring 
any title in the property upon him. In my 
opinion, this isa good ground of appeal and 
the appellant is entitled to succeed. Counsel 
on both sides are agreed that the judgment 
of the lower Appellate Court cannot be 
sapported. The Judge is clearly in error 
in treating the case as being one of consent 
given by a reversioner to a mortgages of 
the property made by’ the widow. The 
terms of the agreement show that there 
was ho such consent. All that was provided 
was that while the widow remained alive 


she was to reesive a certain sum from the 


(1) 110.0. 78 3 M. L. T. 1; 12 C. W. N. 74 9 
Bom. U. R. 1843; 6 C. lan J. 766; 6 A.L, J. 1. 
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profits of the mortgaged property by way 
of maintenance while the rest of the profits 
were to be divided between Ram Din and 
the mortgagee. Whether Ram Din as 
reversioner gave his consent or not the 
mortgage by the widow was undoubtedly 
valid for her life-time andthe agreement 
does not purport to express any consent 
‘onthe partof Ram Din to the continuance 
of the mortgage after the widow’s decease. 
But what the agreement does do is to 
provide for a transfer to the mortgagee of 
one-half of the mortgaged property after the 
widow’s decease and this, amounting to the 
transfer of an expectancy, is not a valid 
alienation uuder the provision of section 6 
(a) of the Transfer of Property Act. The 
case reported in Bajrang Singh v. Bhag- 
wan Bakhsh Singh (2) is clear authority 
for the proposition that a  reversioner 
cannot transfer his chance of succeeding to 
an estate. In that case the facts were 
similar to those of the present case to 
this extent that the person who transfer- 
‘red was a Hindu reversioner whose interest 
was expectant on the death of the life- 
tenant a widow. In the course of the judg- 
ment reference is made to the ruling of the 
Bombay High Court which ‘appears in 
Sums-ul-din v. Abdul Husain (3). In 
that case the whole history of the law 
relating to transfers of expectant interests 
was reviewed by Jenkins, C. J., wHo pointed 
out the results of the enactment of sections 
band 6 of the Transfer of Property Act. 
He showed that in section 5 the term 
‘transfer’ means & conveyance of property 
not only in present but also in fature. The 


learned Judge went on to point ont that ` 


future property in general i8 not expressly 
excepted from the operation of the Act, but 
only that class of future property which is 
described in clause (a) of section 6 and he 
goes on to say: "Looking at the whole scope 
of the Act I see no reason to suppose that 
it was intended to establish or perpetuate 
“the distinction between that which according 
to the phraseology of English lawyers is 
assignable in law and that which is assignable 
in equity.” Further on he says: “Having 
regard then to the fact that the chance of 
an heir-apparent is thus specially excepted 


(2) 11 O. 0. 301 
(3) 31 B. 165; 8 Bom, L. R. 781. 
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from the category of transferable properties, 
I am of opinion that the principle that 
equity considers that done which ought to 
be done has no application.” He, therefore, 
refused to treatan agreement executed bet- 
ween a Muhammadan lady and her father by 
which she renounced her chances of succeed- 
ing to a portion of her father’s property in 
consideration of the payment of a sum of 
money as having extinguished her right of 
saccession. It follows, therefore, that the con- 
tract now under discussion which purports to 
iransfer property which the law declares 
to be incapable of transfer is not enforeible on 
the ground that its enforcement would 
constitute a violation of the law. 

Two cases have been cited on behalf of 
the respondent, namely, Ram Nirunjun Singh 


v. Prayag Singh (4) and Brahmadeo 
Narayan v. Harjan Singh (5). In the 
former case it was held that though 


agreements to assign expectancies were void 
in English Law they might nevertheless 
be enforced in equity. This judgment, 
however, it may be noted, was delivered 
before the passing of the Transfer of Pro- 
perty Act and oan no longer be considered 
& correct statement of the law for the 
reasons given by Jenkins, O.J., in the Bombay 
gase above referred to. The other Caloutta 
case lays down the proposition that the 
interest of a Hindu reversioner can be 
assigned because it does nob come within 
the purview of section 6, clause (a) of the 
Transfer of Property Act. The reason for 
this opinion appears to be that the term 
"heir apparent” is said not to be an accurate 
deseription of a reversioner in Hindu Law 
whose estate is expectant upon the death of 
the widow in possession. [am not prepared 
to follow this decision which, so far asI 
am aware, has not been followed in any 
other Court: andit may be noted that in 
a more recent case of the same Court, namely, 
Nund Kishore Lal v. Kanee Ram Tewary (6) 
this view ofthe law has been repudiat- 
ed. Neither of these rulings can help 
the case of the respondent. In my 
opinion, the correct view of the law applicable 
to this ease is that the contract was void 


“and that there is no question of its being 


binding on the plaintiff so as to stop him 
(4) 8 C. 138; 10 G. L. R. 66. 
(5) 26 O. 778. 
(6) 29. C. 855, 
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from asserting bis claim to the entire pro- 
perty in suit. 

I allow the appeal, set aside the decree of 
the Court below and direct that the plaintiff's 
claim be decreed -in fall with costs in all 
three Courts. 

Appeal allowed. 





CALCUTTA HIGH COURT. 
Seconp Osvik Apreat No. 1543 cr 1909. 
July 12, 1911. 

Present:—Mr. Justice Mookerjee aud 
Mr. Justice Carnduff. 

Syed RAZIUDDIN- HUSSAIN AND OTHERS 
—[)EFENDANTS— APPELLANTS 
vOTSUS 


Dr. TAHARAT HUSSAIN —PLAINTIFF — 
RESPONDENT. 

Bengal Estates Partilion Act (VIII B. C. of 1876), s. 
89 — Land of dwelling-house of one proprietor allotted to 
another—~Mistake in fixing rent—Yrespasser ~ Suit in 
ejectment—Remedy-—Assessment of rent— Decree for 
rent — Limitation, no question of, as no rent had been yet. 
assessed. t 

In a partition proceeding, the land on which the 
dwelling-house of one proprietor stood was 
allotted to another proprietor and the statutory duty 
cast upon the Revenue authorities to fix the rent was 
not performed by reason of the mutual mistake of 
the Court aud the parties: 

Held, that the proprietor to whom the Jand was 
allotted could not treat the proprietor of the dwelling- 
house asa trespasser, nor would a suit for ejectment 
lie against the latter: 

Held, also, that upon the rent being assessed —& 
direction to assess the rent in this case having been 
given—the plaintiff was entitled to a decree for rent, 
and that no question of limitation could arise as 
rent had not yet been assessed. 


Appeal from the decree of the District 
Judge of Gaya, dated July let, 1909, modify.- 
ing that of the third Munsif of that place, 
dated March 31st, 1909. 

Babus Mahendra Nath Roy, Lachm: Narain 
Singh and Kulwant Sahay, for the Appel- 
lants. 

Moulvis Shamsul Huda and Mustafa Khan, 
for the Respondent, 

JUDGMENT. —This is an appeal on be- 
half of the defendants in au action in ejeat- 
ment. The plaintiff and the predecessor-in- 
interest of the defendants were proprietors of 


a Mouzah Makhdumpur Kazi Chak. In 1893 ` 


a partition of the Mouzah was completed under 
the Behgal Eatates Partition Act, 1876. The 
result of the partition was that plot No. 82, 
upon which tho dwelling-house of the defend- 
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ants stands, was allotted to the plaintiff. 
The partition was completed and possession 
delivered -on the basis thereof on the 6th 


` March 1888, On the 17th September 1908, 


the plaintiff commenced this action for re- 
covery of possession on the ground that upon 
completion of partition and delivery of pos- 
session, the defendants became trespassers 
and were nob entitled to continue in oceupa- 


' tion of their dwelling-hovse which bad fallen 


into the share allotted to the plaintiff. 

The Court of first instance dismissed the - 
suit. Upon appeal the District Judge has 
made a decree for ejectment. ln the present 
appeal the defendants have assailed that 
decree on the ground that in view of certain 
orders of the Revenue authorities to which we 
shall presently refer, no decree for ejectment 
ought to have been made against them, 

lt appears that, daring the progress of the 
partition proceedings, the present plaintiff 
took objection to the proposed allotment on 
the ground that plot No. 82, which contained 
the dwelling-house of the predecessors of the 
defendants, had fallen in his share. This 
objection was overrnled by the Deputy 
Collector, who stated in his order that sec- 
tion 89 of Act V,Ilof 1876 would apply. 
The plaintiff was nob satisfied with this order. 
When tlie papers were submitted to the 
Collector for confirmation of the allotment 
made by the Deputy Collector, the objection 
was repeated and overruled. It has been 
stated to us that the objection was reiterated 
also before the Commissioner and met with 
the same fate. No rent, however, was assess- 
ed iu accordance with section 89, aud after 
possession had been delivered to the parties 
on the 6th March 1898, the predecessors of 
the defendant on the lst April following 
invited the attention of the Depnty Collector 
to the fact that no rent had been assessed 
and prayed that rent might be assessed as 
contemplated by section 89.‘ This application 
was refused on the ground thatit had been 
made too late. The question, which now 
arises for consideration, is what are the rights 
of the parties in view of the circumstances 
stated? The District Judge has held, upon 
the authority of the decisions in Muszmmat 
Nawab Begum v. Rustum Khan (1); Latkhram 
v. Ghumnee (2) and Wazihuddin v. Syel 
Mozhar Hossain (S. A. No. 522 of 1902, un- 


(1) 2 Agr. H. C. R. 149. 
(2) 3 Agr. H. C. R, 298. 
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reported), that the defendants are in the 
position of trespassers and are liable to 
" be ejected. In our opinion, the cases relied 
upon are distinguishable and do not assist 
us in the solution of the question raised. 
The two cases before the Agra High Court 
merely recognise the doctrine that upon the 
completion of partition proceedings, the 
owners become the proprietors of the land 
separately allotied to them and cease to be 
joint owners of the entire land, The neces- 
sary inference from this proposition is that 
they cease to be joint proprietors of all the 
lands and become the sole proprietors of the 
lands specifically allotted to them; in other 
words, after partition no proprietor can claim 
to continue in occupation of any land not 
specifically allotted to him. The decision 
. of this Court in the case mentioned has no 
application-to the circumstances of the pre- 
sent litigation. It related to a peelkhana 
(stable for elephants) which could not in any 
sense be described asa dwelling house within 
the meaning of section 89 of the Bengal Ea- 
tates Partition Act, 1876, In the case be- 
fore us there is no room for controversy that 
the intention of the Revenue authorities was 
that the particular plot now in dispute 
should be dealt with under section 89 of 
the Bengal Estates Partition Act. The 
present plaintiff started with the objection 
that the land had been allotted to him 
although thereupon stood the dwelling-house 
of the predecessors of the defendants, at 
that stage he was evidently anxious that 
the land should not be allotted to his share. 
The order thereupon passed was that his 
objection was not tenable in view of section 
89 of the Estates Partition Act. It has 
been contended by the learned Vakil for 
the respondent that it thereafter became 
the duty of the predec:ssor of the defendants 
to invitethe Revenue authorities to assess 
the rent meutioned in section 89 and as 
they failed to have the rent assessed, they 
are liable to be ejected. We are not pre- 
pared to accept this contention as well 
founded. What obviously happened was that 
a mistake was made by both the parties 
as-also by the Deputy Collector. In 1895 
when the Deputy Collector decided that 
section 89 would apply to the land now in 
dispute the parties must have understood 
that in due course the rent mentioned in 
that section would be assessed. Section 
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89 provides tbat if a dwelling-house belong- 
iog to one proprietor is situated on any land 
which it may be necessary to inelude in 


" the separate estate of auother proprietor, 


the owner of such house may retain that with 
the offices, buildings and grounds immediately 
attached thereto upon agreement to pay 
rent for the land ozeapied by such dwell- 
ing-house, offices, buildings aud grounds to 
the proprietor of the separate estate in 
which such land is iucluded, the limits of 
the land so occupied and the rent to be 
paid forit in perpetuity shall be fixed by 
the Deputy Collector and shall be stated 
in the paper of partition. The reasonable 
interpretation of the order of the Deputy 
Collector is that the plaintiff who took the 
objection which proved unsuccessful should 
invite the Deputy Collector to assess the 
rent which he was to receive in view of 
the fact that section 89 was held applicable 
to the case. But whether this was so or 
not, the defendants or their predecessors 
might very well bave expected that rent 
would be assessed in ordinary course by 
the Deputy Collector pursuant to the order 
which he had made. The result of the 
mistake by the parties and the Deputy 
Collector is that rent has not been assessed. 
The learned Vakil for the respondent has 
contended that the inference js that the 
defendants are trespassers and that it is 
not open toa Civil Court to afford any 
relief to the defendants. We are not pre- 
pared to accept this contention as well . 
founded. The statutory duty which was cast 
upon the Revenue authorities has not been 
performed, and, as already explained, it was 
not performed by reason of the mutual 
mistake of the Court and the parties, Under 
these circumstances, we areof opinion that 
we are not powerlessto dojustice and afford 
complete relief to the parties. 

The proper course to pursue now is to 
have the rent assessed and that rent ought 
to be assessed in conformity with the pro- 
visions of sestion 89. We shall, therefore, 
direct the District Judge to request the 
Deputy Collector to assess the rent payable in 
perpetuity in respect of this land under seo- 
tion 89 of the Bengal Estates Partition Act, 
1876. When the Deputy Collector has 
assessed the rent, subject to the result of any 
possible appeal to the superior Revenue au- 
thorities as mentioned hereafter, that will 
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be declared to be the rent payable by the 
defendants to the plaintiff. The learned 
Vakil for the respondents has further argued 
with considerable force that the defendants 
have hitherto enjoyed this land without any 
payment to the plaintiff, and they cannot 
justly escape payment of rent for all these 
years. Weare of opinion that this sonten- 
tion is well founded, 
injustice it is necessary to direct that the 
defendants should pay the rent which would 
have accrued due, had it been duly assessed 
by the Deputy Collector. We, therefore, 
direct further that when the rent has been 
assessed by the Deputy Collector, the Dis- 
trict Judge will make a decree in favour of 
the plaintiff for all arrears of rent at that 
rate from the date of the delivery of posses- 
sion, that is the 6th March 1898, up to the 
date of the commencement: of this suit, 
namely, the 17th September 1908. The net 
result of this litigation, therefore, is that al- 
though the plaintiff is not allowed a decree 
for ejeotment, he will have a decree declaring 
his title to receive the rent which may here- 
after be determined by the Deputy Collector 
from the defendants; and he will also have 
a decree for all arrears of rent. 

We may add that as the rent will be as- 
sessed by the Deputy Collector under sec- 
tion 89, before his decision is accepted and 
acted upon by the District Judge, it will be 
open to the parties to proceed by way of 
appeal to the Collector and the Commissioner 
under the provisions of sections 142 and 143 
of the Bengal Estates Partition Act; in other 
words, under our directions in 1911 proceed- 
ings will be taken which might and ought to 
have been taken in 1898, 

As we have made a decree for rent from 
the 6th March 1898 up to the 17th Septem. 
ber 1908, it is desirable to point out that no 
question of limitation arises, in view of the 
fact that rent has not up to the present time 
been assessed. 

The result is that this appeal is allowed, 
the decree of the District Judge discharged 
and the case remanded tohimin order that 
the directions given in this judgment may be 
carried out. Hach party will bear his own 
costs throughont the litigation, 


. Appeal allowed; Oase remanded. 
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OUDH JUDIOIAL COMMISSIONER'S 
COURT. 
First Civit ArPEAL No. 123 cy 1910. 
June 7, 1911. 
Present: — Mr. Evans, J. C., and 
Mr. Lindsay, A. J. O. 
Chaudhri RAGHUBIR SINGH-—PLAINTIEF 
— APPELLANT, 
Lersus 


Ohaudhri UMRAO SINGH— DEFENDANT 


—— RESPONDENT 

Registration Act (XVI of 1908), s. 17 (b) —Agreement 
to refer to arbitration — Registration — Partition of estate 
setiled by written agreement to refer to arbitration — 
Admissibility of agreement in evidence without rejistra- 
tion—Agreement complete before formally written— 
Terms as a rule settled before writing —Pleader's fee— 
Costs — Practice. 

In every case where an agreement is reduced to 
writing, the writing is a record of terms which have 
already been settled between the parties. Their minds 
are mace up before they advance to the stage of writing, 
the terms are not settled between them as the writ- 
ing proceeds, and, therefore, strictly speaking written 
agreements in all cases are subsequent in point of time 
to the settlement of the terms which they purport to 
record. Butthe two operations of mental agree- 
ment and of putting down the terms of the 
agreement on paper constitute only one transaction. 

An agreement to refer to arbitration recited «inter 
alia “the executants have agreed and consented to 
divide the estate in dispute and accordingly they 
appoint ..... arbitrators and an umpire and agree that 
the arbitrators shall partition the estate and there- 
upon each executant shall obtain proprietary posses- 
sion of his respective share as declared by the arbi- 
trators.” It was found on evidence that this agree- 
ment was the only record of matters which had been 
settled before it was executed and there was no evi- 
dence of any agreement, independent of the instru- 
ment, to partition the estate: 

Held, tnat the agreement was inadmissible in evi- 
dence for want of registration. . 

Sakharam Krishnagt v. Madan Krishnajt, 5 B. 282 and 
Chamanbu Javji Mahomed Ali v, Multan Chand Siva 
Ram, 20 B. 562, referred to. 

Where a certificate by a Pleader of the amount 
received by him as his fee was lodged in Court after 
arguments had commenced the amount of fee was 
not allowed as costs. 


Appeal against the order of the Snubordi- 
nate Judge, Unao, dated the 8rd September 
1910. 

Babu ‘Bisheshar Nath Srivastava, for the 
Appellant. 

Pandit Gokaran Nath Misra, 
spondent. 

JUDGMENT.—This appeal arises ont of 
proceedings taken under clause 17 of the 
second Schedule to the Ccde of Civil Froce- 
dure to have filed in Court a certain agree- 
ment alleged to have been executed -on the 
i8th December 1907, by which the parties, 


for the Re. 
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Raghubir Singh and Umrao Singh, under- 
took to refer certain matters-to arbitration. 

The property affected by the agreement is 
the Saraosi Taluqa in the Unao District. The 
last male owner of this property, Chaudhri 
Feteh Bahadur Singh, died without issue on 
the 26th December 1905. He was succeeded 
in possession by his widow Musammat Mithan 
Kuar who, in turn, died on the 17th April 
1907. The estate was then seized by one 
Musammat Bitan Kuar who was the widow 
of a deceased brother of Fateh Bahadur. 
Her possession was disputed both by Umrao 
Singh and Raghubir Singh, the parties to 
the agreement now in suit, and eventually, as 
.the result of criminal proceedings taken 
under Chapter XII of the Code of Criminal 
Procedure, Raghubir Singh and a son of 
Umrao Singh named Chandan or Chandrika 
Singh were bound over to keep the peace. 
Mutation of names was made in favour of 
Musammat Bitan Kuar. 

With regard to the relationship between 
the parties it may be noted that Umrao 
Singh wasthe nearest male reversioner alive 
at the date of Mithan Kuar's death: Raghu- 
bir Singh the other claimant is one degree 
farther removed. He is the son of a brother 
of Umrao Singh. According to Raghubir 
Singh's osse his right to the estate is based 
upon a custom in the family by which unolea 
and nephews succeed together, 

After mutation had been made in favour 
of Bitan Kuar, Umrao Singh brought suit 
for recovery of the Talugs and gota decree 
against Bitan Kuar on the 29th June 1908. 
This decree has become final. While this 
guit was pending, it is alleged that a written 
agreeement was executed by Raghubir Singh 
and Umrao Singh on ths 13th December 1907 
by which it was agreed to appoint arbitra- 
tors to divide the Taluqa between the parties. 
Jt is alleged that this document was drawn 
up in pursuance of cartain negotiations bet- 
ween the parties resulting in an understand- 
ing that Raghubir Singh was to assist in the 
prosecution of Umrao Singh’s suit by giving 
evidence for him and helping him in other 
ways a8 wellas by abstaining himself from 
instituting a suit to enforce his own claim. 

Maghubir Singh in his application to have 
the agreement filed in Court set out that he 
had duly performed his part of the contract. 
He alleged that Umrao Singh had refused 
to perform his part and he, therefore, asked 
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that the agreement to refer should be execut- 
ed through the Court. Various plens were 
raised in defence. Umrao Singh denied exe- 
cution of the agreement. He also pleaded 
that it was void for want of consideration, 
that it was invalid for want of compliance 
with the provisions of the Oudh Estates Act 
(I of 1839) and thatas the deed embodying 
the agreement was unregistered it could not 
be enforced. The Subordinate Judge dis- 
missed the claim, finding (1) that it was not 
proved that Umrao Singh was a party to the 
deed, and (2) that in any case the written 
instrument was bad for want of registration, 
The other issues in the case were not decided. 
The first ground taken in appeal is that 
the first of these findingsis wrong and that 
16 was proved that Umrao Singh did execute 
the agreement in question. Weare of opi- 
nion, after a careful consideration of the 
evidence, that this contention must be upheld. 
We think that the Subordinate Judge has 
given no adequate reasons for refusing to 
believe the evidence produced by the plaint- 
iff in support of his story that Umrao Singh 
did execute the agreement, He has attached 
undue importance to certain discrepancies in 
the statements of the witnesses which, in our 
opinion, are attributable rather to lapse of 
memory on their part than to a conspiracy 
between them to give false evidence in sap- . 
port of the plaintiff's ease. The original 
agreement was brought into Couri by 
Shanker Singh, the person who had been 
appointed umpire between the parties, and 
no reason can be given for supposing that 
he has laid himself out to assist the cause 
of Raghubir Singh by procuring a false in- 
stroment. Shanker Singh brought the doca- 
ment into Court on the l5th March 1910. 
No questions were asked of him as to how 
he came to have possession of it, but there 
is evidence on the record to show that it was 
made overtohim directly after it was write 
ten and presumably he had custody of it 
ever since it was prepared in Dasamber 1907. 
The document bears what purport to be the 
signatures of the parties and of no less 
than five attesting witnesses. It also bears 
a signature said to be thatof Chandan Singh, 
bhe son of Umrao Singh, who signed as an 
executant, althongh he was nota party to 
the deed. This latter fact has been strongly 
relied upon as proof that the document is a 
forgery, but a very clear and reasonable 
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explanation of this fact has been given which, 
in our opinion, ought to be accepted. It is 
admitted that Chandan Singh has been act- 
ing as his father’s attorney for a long time. 
Umrao is an old_man and unable to look 
after his own business properly, When the 
deed was prepared Ohandan at once signed 
on behalf of his father, but Raghubir refused 
to accept execution by him and insisted 
upon execution by Umrao Singh who was 
himself present at the time. Accordingly, 
Umrao Singh put his name to the deed 
though not at the particular spot which the 
ecribe had designated -for the signatures of 
the execntants. The scribe of the deed, 
Shiam Manohar Lal, was examined and he 
swore that he wrote the deed and that it 
was signed by Umrao in tke QCutcherry 
compound ab Unao. Bishambhar Dayal, a 
petition. writer who attested execution, also 
swore that Umrao Singh signed the docu- 
ment. 

Jodba Singh, an attesting witness, also 
depcsed to execution of the deed by Umrao. 
This witness was unable to identify his own 
signature on the document, saying that his 
sight had failed since the time be signed. 
Bhop Singh, another attesting witness, is 
dead but his son Laiq Singh who signed for 
him swears that the deed was duly executed. 
He explains that he signed for his father as 
the latter was suffering "om a boil on his 
hand at the time. 

Subai Singh, another atelie witness, 
also deposed to execution of the deed. The 
only attesting witness not produced was one 
Girand Singh whose signature" was made for 
him by one Ram Charan. It is proved that 
the plaintiff tried to secure the attendance of 
these -two persons by having summonses 
issued to them. The summonses could not 
be served and their evidence was accordingly 
mot taken. As against this mass of evidence, 
there is particularly nothing but the inter- 
ested atatements of Chandan and Umrao. We 
find ourselves unable to believe either of 
these witnesses: The former in particular 
appears to be a man who’ would stick at 
nothing in way of giving false evidence. It 
was stated that Chandan is the man who 
actually, purchased the stamp-paper upon 
which the agreement was drawn up and we 
have every reason to believe that this state. 
ment is true. 
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The other evidence for the : 
defendant consisted of the statements of 
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certain witnesses who tried to make ont that 
Umrao Singh was not and could not have 
been present at the date when the deed was 
executed. We can attach no value to evi- 
dence of this description. 

We are satisfied that Umrao Singh did, as 
a matter of fact, exedute the agreement and 
we find accordingly. The second and third 
grounds of appeal relate to the validity of 
the written agreement and in this connec- 
tion the question is whether the Court below 
was right in holding that the deed was in- 
valid for want of registration. This question 
must be answered with reference to the 
provisions of section 17 (b) of the Registra- 
tion Act which render compulsory the regis- 
tration of non-testamentary instruments which 
purport or operate to create, declare, assign, 
limit or extinguish, whether in present or in 
future any right, title or interest, whether 
vested or contingent, of the value of one 
hundred rupees and upwards to or in im- 
moveable property. ~ 

Aceording tothe view of the Court below it was 
{his document which created the title asserted 
by the plaintiff to get the estate partitioned. 
For the appellant itis argidea that the deed 
was not registrable as it did not bring about 
any new legal relation between the parties, 
but merely recites as a fact a particular state 
of things which -had already come into ex- 
istence by agreement between the parties and 
provided by a reference to arbitration means 
for giving effect to what had already been 
arranged before the deed was written.  Reli- 
ance was placed upon th» rulings reported 
in Sakharam Krishnaji wv. Madan Kotshnaji 
(1) and Chamanbu Jav Mahomed Ali v. 
Multan Chand Siva Ram (2). 

In order to estimate the force of this con- 
tention it is necessary to refer to the terms of 
the instrument itself as also to the circum- 
stances attending its execution. The deed 
begirs with a recital of the history of the 
Taluqa from the time of the decease of Fateh 
Bahadur Singh, showing that both parties had 
advanced claims to the estate. It refers to the 
suit filed by Umrao Singh against Bitan Kuar 
and states that Raghubir Singh had been 
hitherto prevented by wantof funds from bring- 
ing a suit on his own account, but was ready to 
do soat the date of the instrument. Then we 
kave a recital of the nature of the defence set 


(1) 5 B. 282, 
(2) 20 B, 902. 
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up against-Umrao Singh by Musammat Bitan 
Kuar and after this we come to the terms of 
the agreement. It is recorded that in conse- 
quence of the facts previously stated the exeent- 
ants. have agreed” (tat paya hai) 


suit on his own account, that he shall give 
evidence and procure evidence in support of 
Umrao’s caseand shall abstain from helping 
the defendant. In consideration ‘of these 
promises it is then stated that Umrao Singh 
has agreed and consented to divide the estate 
in dispute with Raghubir Singh (claqua 
mutnazta tagsim kar lena mansur o qubul kar 
liya hat). Accordingly, the executarts ap- 
point arbitrators and an umpire and agree 
(and put the agreement in writing), (1) that 
the arbitrators shall partition the estate in 
such shares as they may deem fit (acting in 
accordance with the custom obtaining among 
the Prahar Thakurs) and (2) that each 
executant shall obtain proprietary possession 
of his respective shareas declared by the 
arbitrators, and that Raghubir Singh shall be 
entitled to get possession either by taking 
directly from Umrao, or by seeking the aid 
of the Courts. The learned Counsel for the 
appellants lays stress upon certain words 
“taŭ paya hat”, “qubul kar liya hat” as show- 


ing that the document is referring to an agree- ' 


ment ` already consummated, The above 
words, he says, arein the past tense and 
must be taken to relate to an antecedent 
transaction. Where the parties are record- 
ing what is taking place at the moment they 
use the present tense,e.g., tigrar karte haino likh 
dete hain’, We do not think there is much 
force in this contention. In every case where 
an .agreement is ‘reduced to writing, the 
writing is a record of terms which have 
already been settled between tl ‘parties. 
Their minds are made up before they advance 
to the stage of writing, the terms are not 
settled between them as the writing proceeds, 
and, therefore, strictly speaking . written 
agreements in all cases are subsequent in 
point of time to the settlement of the terms 
which they purport to record. But the two 
operations, that of mental agreement and that 
of putting down the terms of the agreement 
on paper, constitute only one transaction, It 
cannot, therefore, be argued thatthe language 
of the past tense in a document necessarily 
imports that an agreement to which it relates 
eame into existence long before and independ» 
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Raghubir shall refrain from instituting a 
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ently of the trausaotion of which the writing 
is the record. Ordinarily, the presumption 
should be the other way. On the face of it, 
the document now insuit does purport to 
bring into existence a right on the part of 
Raghubir Singh to have a share in the estate 
and provides for his getting proprietary 
possession of the share once its extent had 
been determined by the award of the arbitra- 
tors. It was, therefore, for the plaintiff to 
make out the existence of circumstances which 
rendered section 17 (b) of the Registration 
Act inapplicable to the transaction. He 
might have done so by proving thata valid 
agreement for division of the property had 
been made before and independently of the 
document in question, but he failed to do so. 
His evidence in this respect is hopelessly 
vague and  unecnvineiug. He refers to 
previous talks with Ohandan Singh, (not 
Umrao) in which he was promised a share of 
the property. He produced a retired Tehsil- 
dar whose evidence, though we have no 
reason whatever to doubt it, dees not sup- 
port the ease.of a previous agreement to 
divide. This witness refers to two conversae 
tions which took place some months before 
the date of the agreement atone of whish 
he thinks Umrao was also present. He says 
there was some talk of giving Raghubir & 
share if he kept quiet. But the plaintiff 
himself did not say that.any agreement upon 
which he relied was come to at the dates when 
these conversations took places. On the eon- 
trary, hestated that the negotiations which 
ended in the agreement to divide the property 
took place only 5 or 6 days before the deed 
was written, ?, e, in December 1907. Nota 


_ single witness was produced who took part in 


these so-called negotiations and the only 
possible conclusion is that whatever passed 
between the parties was settled in a few days 
and was recorded in the agreement now 
before us. ‘There seems to be no doubt 
whatever that this agreement ia the record of 
matters which had jast been settled before it 
was written, and that there never was any 
agreement between the parties independent 
of tke instrament. We hold, therefore, with 
the Subordinate Judge, that the plaintiff's 
title was declared by the instrument, that 
registration was compulsory and that the 
want of registration renders the agreement 
incapable of enforcement. 

On the merits, therefore, the appeal cannot 
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succeed. The only other point raised for 
the appellant relates to certain items of costs, 

During the course of the trial the case was 
‘adjourned for several days as there was some 
talk of compromise between the parties. On 
the 3rd June the plaintiff informed the Court 
that he was unwilling tocome toterms. The 
case had to proceed and a fresh date had to be 
fixed. On a motion made on behalf of the 
defendant for the award of costs the Subor- 
dinate Judge directed the plaintiff to pay Rs. 
.985 to the defendant, viz, Rs. 210 0n account 
of fees of three Pleaders for three days and 
Rs. 25 on account of costs of witnesses. 16 has 
been pointed ont that thereis nothing on 
record to show that the three Pleaders were 
in attendance on thethree days for which 
their fees were allowed, All that appears is 
that ore Pleader was present onthe Ist June. 
The case does not appear to have been up for 
hearing at all onthe 2nd June, and on the 
3rd June no Pleader is mentioned by name as 
having been present though there i8 a note to 
the effect that the defendant's" Pleader” made 
Bomerepresentation asto the awarding of costa. 

Be that asit may, we do not think the order 
of the Subordinate . Judge  muleting the 
plaintiff in these costs was a proper one, It 
is clear that both sides asked for adjournment 
with a view to compromise and the fact that 
the plaintiff m the end told the Court taht he 
was unable to come to terms was no reason 
whatever for obliging him to pay three days’ 
‘gosts to the other side. It almost looks as if 
the Sabordinate Judge thought the plaintiff 
was in fault and responsible for the failure of 
the negotiations, but there could be no reason 
for making any such assumption. Both sides 
asked for adjournment and each side should 
have been made to bear its own costs, when 
the negotiations for the compromise fell 
through. The appellantis, in our opinion, 
entitled to have this sum of Rs. 235 back from 
the other side, 

The next point relates to a sum of 
Rs. 1,405 awarded to the defendant on 
account of Pleaders’ fees. Itis shown that 
the certificates of payment of these fees were 
lodged in Court after arguments had com- 
menced and, this being so, the fees should not 
have been allowed in taxing costs between the 
parties. “The present rule came into force in 
March 1910 and was applicable to this case. 
It is necessary that the rule should be rigidly 
enforced, 
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Another matter referred to by the appel- 
lant's learned Counsel is an item of Rs. 30-12 
for miscellaneous costs inserted in the decree. 
Tt is said that this includes the item of Rs, 25 
awarded to the defendant on account of costs 
of witnesses under the order of the 3rd June 
1910 above referred to by which Rs. 235 were 
ordered to be paid as costs of adjournment, 
and that as this latter amount was paid at 
the time the plaintiff has been charged twice 
over. We have had the record examined and 
find that the sum of Rs 25 is not included 
in the item of Rs. 30.12. The appellant cannot, 
therefore, succeed so far as this sum of Rs, 25 
is concerned. 

We allow the appeal so far as to declare that 
the appellant is entitled to havea refund of 
Ra. 235 from the respondent and to be reliev- 
ed of the payment of Rs 1,405. Pleaders’ fees, 
allowed in the lower Court's decree. In 
other respects, the appeal is dismissed ‘and 
costs in this Court will be apportioned accord- 
ing to the measure of the success and failure 


of the parties respeotively. 
Appeal partly allowed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Appears Nos. 14, 15 and 16 
or 1911. 
August 17, 1911. 
Present; —Mr. Evans, J. C., and 
Mr. Lindsay, A. J. C. 
Musammat JAFRI BEGAM —PriatNTIFE— 
APPELLANT 
versus 
GHASU KHAN asp» OTHERS— DEFENDANTS— 
RESPONDENTS. 

Limitation Act (IX of 1908), a 81—-Foreclosure of 
mortgage of 1869-- Limitation, . 

A mortgage by conditional sale was executed on 
26th March 1869, it being provided that interest 
on the mortgage-debt should be paid annually and 
that the mortgagor would be bound to deliver posses- 
sion to the mortgagee in case of default in payment of 
the interest. ‘The term of the mortgage was six 


years, the condition being that if the mortgage was' 


not redeemed by that time the transaction would be 
deemed a sale. The mortgagee brought a foreclosure 
suit in May 1910. < ; 

Held, that the suit was within time. 

Swrnomoyee Dasi v. S*i Nath Das, 12 O. 614; Sri 
Nath Das v. Khetter Mohun, Singh, 16 O. 693; I. A. 16 


85, referred to. 


Appeal against the order of the Additional. 


Judge, Hardoi, dated the 18th November 


1910, 


N 
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JAFRI BEGAM v. GHASU KHAN. - 
Mr. Samiullah Beg, for the Appellant. 


Messrs. A. P. Sen and Basdeo Lal, for the 
Respondents Nos. 1 and 2. 


JUDGMENT.— These appeals arise out of 
three suits for foreclosure brought by the 
appellant, Musammat Jafri Begam. The 
suits have been dismissed as barred by 
limitation and the only point to be decided 
here is whether the decision of the Court 
below on the point of limitation is correct. 
The three ‘mortgages in suit are mort- 
gages by conditional sale and were ail 
execated on the same date, namely, the 26th 
‘March 1869. In all three deeds it was 
provided that the interest on the debt should 
be paid annually and-there was in each case 
a covenant by which the mortgagors bound 
themselves to deliver possession to the mort- 
gagees in case of default in payment of the 
interest. In each, case the period of the 


4 


mortgage was six years, the condition being. 


that if the mortgage was not redeemed by 
that time the transaction was to be deemed 
a fale. The lower Court held that the suits 
were governed by the rule of limitation laid 
downin Article 135 of the First Schedule 
to the Limitation Act, which provides a 
period of twelve years for suits by a mort- 
gagee for possession of immoveable property 
mortgaged. This decision was based on the 
authority of the case reported in Surnomoyee 
Dasi v. Sri Nath Das (1), the decision in 
which was affirmed in appeal by their Lord. 
ships of the Privy Council in Srinath Das v. 
Khetter Mohun Singh (2). 
decision was that a mortgagee seeking fore- 
closure under the provisions of Bengal Regula- 
tion XVII of 1806 was, if he were not already 
in possession of the property, bound : to 
bring his suit for possession within ‘twelve 
years from the date of default, Inthe case 
' just mentioned the mortgage was executed 
in November 1865 and the period expired on 
the 17th February 1866 on which date the 
mortgagor's rights to possession determined. 
It was held, therefore, that the mortgagee’s 
right to sue.for possession by foreclosure 
became -extinct after the lapse of twelve 
years from that date and that his suitfor 
- foreclosure, brought on the 6th September 
1882, after the Transfer of Property Act had 


(1) 12 C614. — . 
(2) 16 O. 693; 16 I. A. 85, 
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In those cases the. 
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come into foree, was barred. It had boen 
contended that the mortgagee could avail 
himself of the new remedy provided by the 
Transfer of Property Act by bringing a sni, 
for foreclosure which he could not have 
brought under the Regulation, and that the 
limitation for such a suit was sixty years 
(Article 147, Schedule II of Act XV of 1877), 
but their Lordships of the Privy Ooungil 
pointed ont that the right of foreclosure hav. 
ing already been extinguished by limitaticn 
before the Transfer of Froperty Act could 
not be revived under the provisions of that 
Act. ' ; 

In the cases now before us the faots are 
different. The mortgagees under these three 
mortgages had dual rights. They had a 
right to sue for possession when any default 
was made in the yearly payments of interest: 
and they had a further, and a distant right 
of suing for possession by foreclosure ag 
soon as the mortgage periods expired withoat 
the mortgages being redeemed. It is the 
latter and not the former right which Musam. 
mat Jafri Begam, who is now the sole 
mortgagee, is trying to enforce in these 
suits and in considering the question of limi- 
tation we are not concerned with anything 
relating to the other right of saing 
for possession on account of default in pay. 
ment of interest only. According to the 
rule of limitation laid. down by the Privy 
Council, the mortgagee here had a right to 
sue for possession by foreclosure within 
twelve years from the 26th March 1875, the 
date on which the period for redemption came 
toan end ineach case. Obviously, therefore 
this right had not been lost (as it had in the 
ease before their Lordships) by the time the 
Transfer of Property Act came into force in 
1882. The right to foreclose being still ig 
existence when that Act was passed, the only 
remedy for enforcing it was that provided by 
the Act, namely, a suit for foreclosure, The 
Act did away with the old procedure laid 
down in the Regulation and the mortgagee 
was no longer at liberty to get fcreclosure 
by giving the year's notice provided by the 


"Regulation and by making application to the 


Court, or suing for possession after the ex^ 
piry of the year of grace. 


t This new remedy was governed by the 
rule of limitation contained in Article 147 
of the Limitation Act (XV of 1877) whioh 
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gave tho mortgagee sixty years to bring his 
suit for foreclosure, Such, at any rate, was 
- the view of the law adopted in these Provinces 
up till the date of the decision of their 
Lordships of the Privy Council in Vasudeva 
Mudaliar v. Srinivasa Pillai (8). Their 
Lordships held in that case that Article 
147 applied only to suits brought upon mort- 
gages executed in the English form. This 
judgment led to an alteration iu the law of 
limitation and under the new Limitation Act 
(IX of 1908) suits for foreclosure like the 
present are subject to a twelve years’ rule. 
The new Act, however, in section 31 makes 
& special provision for foreclosure suits in 
these Provinces in order to avoid the effect 
of the Privy Council ruling referred.to. The 
section enables a mortgagee here ta bring 
his suit for foreclosure within two years of 
the date of the passing of the Actor within 
sixty years from the date when the mortgage- 
‘money became due, whichever period expires 
first. Under this section, therefore, the plaintitf 
in these three suita was entitled to come to 
Court up till the 7th August 1910, the Act 
having been passed oa the 7th August 1908, 
She filed the plaints in May 1910 and the 
result is that all three suits are within time. 

We are of opinion that the decision of the 
Court below is wrong. We allow these 
appeals, set aside the decrees of the Court 
below and remand the suits for decision upon 
the merits. 

The appellant will get her costs from the 
respondents in this Court, Costs in the Court 
below will abide the result, 

Appeal allowed; Cases remanded, 

(3) RO M.426; 17 M. L. J. 444; 11 C. W. N. 1005; 
4 A. L. J. 625; 6 C. L. J. 255; 2 M. L. T. 333; 9 Bom. 
L. H. 1104, 
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ALLAHABAD HIGH COURT. 
Seconp Civi, APPEAL No. 458 or 1911, 
January 20, 1912. 
Present: — Mr. Justice Karamat Husain and 

Mr. Justice Chamier. 
BIRJNATH SARIN-—Pí£aISTIFZ— 
' APPELLANT, 
E cersus. 
SERGEANT F. M. BYRNE— Derenpanr— 


RESPONDENT. 
Defamation ~ Words “most insolent upstart,” whether 


defamatory. 
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“my office sirce the date of 


- (sic). 
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The plaintiff, a respectable Indian gentleman, ob- 
tained a money.decree against one Talsi chamar 
who worked in a grass farm managed by the defend- 
anty The plaintiff took out execution of the decree, 
and the process issued by the Court somehow came 
into the hands of the defendant upon which he wrote. 
the following words:— 

"The amount Rs. 41-2 has been lying in my office 
since the date of my judgment. It appears to me that 
this is a case of malicious prosecution and so it is aGov- 
ernment case and does not concern Tulsi whatsoever. 
The decree-holderis a most insolent upstart......” 

Held, (per Chamier J.)—That the words ‘most 
insolent upstart’? were not defamatory. " 

Held, (per Karamat Husain, J.) —That the defend. 
ant was liable in damages to the plaintiff, 


Second appeal from the decision of the 
District Judge of Agra, dated the 24th Feb- 
ruary 1911. 


Mr. Gulzart Lal (with him Messrs. 
Benode Behari and S. K. Dar), for thé Appel- 
lant, 


JUDGMENT, 


CAAMIER, J,.— This is a second appeal in 
2 suit for damages for defamation. 

The Subordinate Judge gave the plaintiff 
a decree for Rs. 4CO but his decision was 
reversed by the District Judge who held 
that the expressions used by the defendant, 
though intemperate, were not defamatory. 
The facts are that the plaintiff obtained a 
decree for a small sum against Talsi, a 
Chamar employed ina grass farm managed’ 
by the defendant. He tock ont execution 
and a process was issued to Tulsi which 
somehow or other came into the hands 
of the defendant who wrote on it: —" The 
amount Rs. 41-20 has been lying in 
my jadgment 
Tt appears to me that this is a case of 
malicious prosecution and so it is a Govern- 
ment case and does not concern Talsi what- 
soever, The decree-holder is a most insolent 
upstart. He came to my bungalow ona Sunday 
and I told him my office hours and then he 
would not grant a stamped receipt. The next 
time he came he was most insolent and WAS. 
told to wait but would not and went away 
without the amount in question.” 


The plaintiff's case is that the words "the 
decree-holder is a most insolent upstart” are 
defamatory. He does not complain of the rest 
of the words used. The Subordinate Judge 
says that the plaintiff is a very respectable . 
man who mixes ia the sosiety of the leading - 
fasies of Mattra and that “she tendency ard 
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effect of the words used were to defame and 
degrade him and render him odious and con- 
temptible", The District Judge says that 
the words “insolent upstart” might, in cer- 
tain circumstances, be defamatory, but that 
they must be read with the context in 
which they -appear and that they were 
not defamatory in the present case, I 
agree with the learned District Judge that 
the endorsement on the process taken as a 
whole means no more than that the plaintiff 
had behaved rudely and had declined to wait 
to be paid or to give astamped receipt. It 
seems to me quite clear that the words com- 
plained of were not infended tothrow any 
reflection on the birth, reputation or general 
character of the plaintiff nor would it be un- 
derstood by any reasonable person acquainted 
with the English language .as-throwing any 
such reflection upon him. It was suggested 
that they would be regarded as holding the 
plaintif up to ridicule. I cannot accept this 
suggestion. Asthelearned Judge held that 
the words complained of might, in certain cir- 
cumstances, be defamatory but in this 
particular case were not, I doubt whether 
-a second appeal is admissible at all. In 
England the question would have been 
left to the Jary. 1f, however, a second appeal 
lies, I hold that it should: be dismissed. 

Karamat HUSAIN, J.—An action was brought 
by the plaintiff for damages fur a libel. The 
Court of firat instance decreed the claim. The 
Court of first appeal found that the words “a 
most insolent upstart contained in the 
endorsement made by the defendant on the 
process issued to Tulsi were not defamatory 
. and reversed the decree of the first Court. 
The learned Distriot J udge, however, said in 
his judgment: — Now it is easy to conceive 
cases in which the use ‘of the words ‘insolent 
upstart’ might be distinctly defamatory; for 
instance, if they are used wee a servant 
seeking employment.” 

In second appeal it is anionin that 
the written words “a most insolent upstart” 
are libellous. My learned colleague is of 
. opinion that they are not, but I am unable 
to agree with him. 


To publish any words in writing without. 


jastification which bring a person into con- 
tempt or ridicule is a libel. 
Lord Holt, O. J. in Oropv. Timey (1), 


(Mich. 5, Will 3 B. R.), gaid;— 'Seandal- | 


(1) 3 Salk. 220. 
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ous matter is not necessary to make a 
libel, it is enough if the defendant in- 
duces an ill opinion to be had of the plain. 
tif, or to make him contemptible and ri- 
diculous." Best, C. J., in Tuam (Archbishop) 
v. Robeson (2) said: —" It is not easy to perceive 
why any distinetion should bs made between 
written and oral slander; but the case re- 
ferred to, Thorley v. Lord Kerry (3), has 
established it too firmly to be shaken, 
According to that case, in order to supportan 
action for oral slander, something criminal 
must have been imputed; buf ina libel any 
tendency to bring a party into contempt or 
ridicule is actiouable, and, in general, any 
charge of immoral conduct, although in mat- 
ters not punishable by law.” 

Descending to the particular words which 
may be libellous, I find that to write that a 
person "Stunk of brimstone and had the itoh” 
was held to be a libel; see Villiers v. Mousley 
(4) (Eastern Term 9 Geo. lII 1769). 
In the same case Gauld, J., said: for speaking 
the words rogue and rascal of any one, an 
action will not lie, but if those words were 
written and published of any one I doubt not 
an action would He" The head-note in 


.J' Anson v. Stuart (5) contains what follows: — 


"To print of any person that heis swindler 
is a libe]......" and the head-note in Oca v. Lee 
(6) contains what follows: — To charge a man 
with ingratitude is libellous.” “An unirue 
statement that a person was at a past 
in pecuniary difficulties may be 
libellous.” On the basis of the last four 
mentioned cases N. O. Falkord in the 7th 
Edition of his work the Law of Slander and 
Libel on page 70 says: ‘Scandalous matter is 
not necessary to make a libel. It is enough 
if the defendant induces an ill opinion to be 
had of. tbe plaintiff as make him contempt- 
ible and ridiculous [Orop v. Tilney  (1)]." 
And accordingly it is libellous to publish 
and charge aman (by writing) with want 
of honesty, civility, humanity, veracity or 
gratitude [Villiers v. Mousley (4); J’ Anson 
v. Stuart (5); Oo» v. Lee (6)]. In 
the Digest of the Law of Libel and 
Slander by- W. Blake Odgers, 4th Hdition, 


on page 18 I find: “It is libellous to atata 
(2) 5 Ring. 17;2 M. & P. 32; 6 L.J, 2 s.) C. P. 
199; 30 R. R. 530. 
(3) 4 Taunt. 355; 13 R. R, 626. 
(4) 2 Wils. 403. - 
(5) (1787) 1 T. R. 748; 1 R. R. 392 
(6) L. R. 4 Ex, 284; 21 L. T. 178; 38 L. J, Ex. 219, 
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in a newspaper of a young nobleman that he 
drove a lady and killed ber and yet attended 
a public ball that very evening (although 
this only amounts toa charge of unfeeling 
conduct). Ohurchil v. Hunt (7).' Taking 
into account the sentiments and ideas of the 
Indian gentry, I have no doubt thatif a 
person writes of another who is a member cf 
& very respectable family that he is & most 
ingolent upstart, these words bring him into 
contempt and ridicule in the eyes of the 
persons of his class. The cases of Jogesw:r 
Sarma v. Dinaram” Sarma (8) and 
Shoobhagee Koeri v. Bakhori Ram (9) support 
me, 

For the above reasons, I would set aside 
the decree of the lower Appellate Court and 
. decree the plaintiffs claim for damages 
with costs including fees in this Court 
on the higher scale. I would reduce the 
amount of damages to a nominal one, namely, 
one pie. 

By tHe Court.—That the appeal be idis: 
missed. 


RAM ADHAR, 


Appeal dismissed. 


(7) (1819) 1 Chit. 480; 2 B. & A. 685; 22 R, R. 807. 
(8) 3 C. L. J. 140. 
(9) 4 C. L. ds 390. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. | 

Seconp Civit Appran No. 296 or 1910. 

August 8, 1911. © 
Present: —Mr. Evans, J. C. 

Musammat MAHARANI—PrL MNTIFE— 

APPELLANT 
versus 
RAM ADHAR—DzrzNb»pANT—HESPONDENT. 


Pre-emption—Pre-emptor not suing bona fide for 
herself—Maintainability of suit. 

A pre-emption suit not instituted bona fide with the 
object of excluding a stranger from the village is not 
maintainable, 

Abdul Wahid Khan v. Shaluka Bibi, 21 OC. 498; 

1 Í, A. 26; Khurshad Ali v. Rashid Hussain, 9 O.C 
831, referred to. 

Appeal against the order of the Additional 
Judge, Lucknow, dated 23rd June 1910, 
reversing that of the Sub Judge, Hardoi, 
dated the 6th December 1909. 

Babu Jshwart Dayal and Hart Kishen Dhon, 
for the Appellant. 

Pandit Gokaran Nuth Misra, for the Rə- 


spondent, 
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JODGMENT.—This is an appeal in a 
pre-emption case, The fasts of the case are 
sat forth in the order of this Court dated the 
13th March 1911. The case was remanded 
for findings on certain issues. These findings 
have now been received. They show that it 
is not proved that the appellant was an 
interloper, but she was in legal possession of 
her husband's estate when she executed the 
mortgage-deed in favour of Reotiram — Ob. 
jections havé been taken to these findings on 
behalf of the respondent. I do not propose to 
consider them as in my view of the ‘case the - 
appeal, even assuming that these findings are > 
correct, should be dismissed, 

Tu order to make the judgment complete 
in itself, I propose shortly to state the facts a 
second time. Certain sir land belonged to 
three brothers Basant, Ujagar and Rama, 
Rama and his son disappeared. Ujagar is 
dead and is represented by his son Bhola, 
defendant No 2. The appellant is the widow of 
Basant. In June 1902 she, purporting to act 
for herself and as gnardian of the minor 
Bhola, mortgaged the property for Rs. 1,000 
to Reotiram placing him in possession for 50 
years. In 1907 Bhola, who had then 
&pparently come of age, executed a deed 
transferring half of his interest in the pro- 
perty tothe respondent. There is a recitalin 
the deed that Reotiram had no right to hold 
possession under the mortgage executed by 
the appellant in 1902 and he, therefore, sold 
his share in order to eject Reodtiram and 
recover his share of profits from him. The 
appellant seeks to pre-empt the property on 
the allegation that she is the owner of one. 
third share in this sir land and that as Bhola, 
the vendor, is her co-sharer and nephew she 
has a right to preempt the property as 
against the respondent who is a complete 
stranger. 

The Ie¢arned Additional Judge held that 
this deed only conveyed a right to sue for, and 
recover possession of, the property by setting 


aside the mortgage-deed and I understand him 


also to find that the suit is not really a bona 
fide suit instituted by the appellant; who, as a 
childless Hinda widow, could have no interest 
in the property because in any case she could 
not recover possession of it until 1952, or so 
long as the mortgage execated by her in 
favour of Reotiram was nob set aside. . 

This decision is attacked on the ground 
that the appellant admits the title of Bhola 
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to the alates in the propexty ‘which he sold to 
the respondent, and the question whether the 
share is subject to a valid mortgsge or not 
does not affect this case. The right of the 
appellant as aco-sharer to pre-empt the share 
sold by Bhola cannot be denied and although 
Reotiram might resist Bhola’s vendee, the 
respondent, if he attempted to get possession 
of the share sold to him, yet the fact that a 
dispute might arise between the respondent 
and Reotiram does not and cannot affect the 
right of the appellant to pre-empt this pro- 
perty. Fór this reason itis urged that the 
rulings of the Calentta High Conrt in Abdul 
Wahid Khan v. Shaluka Bibi (1) and of this 
Court in  Khurshed v. Rashid Husain (2) 
(relied on by the respondent) do not apply. 
In the Calcutta case it was held that pre- 
emption under the Oudh Laws Act, 1876, is 
' not applicable where the co-sharer claiming it 
denies the title of the co-sharer proposing to 
sell. In Khurshed Ali v. Rashid Husain (2) 
the facts were that the vendors purported to 
sell to the vendees a right to prosecute a law 
suit on their behalf in order to recover actual 
possession of the share inherited by them irom 
their mother. A portion of the consideration- 
money was in cash, but the greater portion was 
_ left with the vendees -to carry on litigation. 
It was held that this teing the case of a sale 
“wi property not in actual possession of the 
vendors, it was notsuch a sale of immoveable 
property which could be the subject of pre- 
emption as contemplated in Chapter II of the. 
Oudh Laws Act. 

The sale-ceed executed inthe present case 
in favour of the respondent isof a nature 
very nearly approaching in its conditions 
. tetherale deed which is referred toin Khurshed 
Ali v. Rashid Husuin (1), butit may be conceded 
that this ruling dces not strictly apply to the 
present case because there is no completedenial 
by the appellant of Bhola’s title to a share in 
the property which he purported to sell tothe 
respondent. But I would decide this case on 
much broader grounds. It has been contended 
in appeal, though this point was not taken in 
the respondent's written statement, that it is 
not a bona fide claim for pre-emption. The 
right of pre-emption, in its inception, is a 
special privilege granted to co.sharers to 
. purchase the property which has been sold to 


a stranger, the reason being that a share- 
(1) 21 O. 496; 217. A. 26, 
(2) 9 0. C. 381. 


holder bas an equitable right to purchase 


‘property from his co-sharer in order to enable 


him to keep it in the hands of the relations of 
co-sharers of the vendor thereby excludiog 
strangers from the village. What has 
happened in this case? The appellant has, so 
far as her interest is concerned,  practi- 
sally parted with it for. ever. According 
to the plaint her age is now 40. She can 
have no possible personal object in purchas- 
iog the share which belongs to her husband’s 
nepbew Bhola. The only person who is 
interested in preventing the sale-deed execut- 
ed by Bhola from having effect is her mort- 
gagee Reotiram and this suit is merely a device 
by Reotiram to get the better of the respond- 
ent. It is 1mcossible to say that itis a bona 
fide suit by the appellant to get possession by 
pre-emption of the property sold by aco-sharer. 
It iB, to all intents and purposes, asuit institute 
ed by Reotiram to defeat the sale.deed 
executed in favour of the respondent. In 
otber words, Reotiram is making use of the 
law of pre emption, as laid down iu ihe 
Oudh Laws Act, as a means to setile his dis- 
pute with the respondent. 

I think this contention has force. If cannot 
possibly find that the appellant really wishes 
on her own behalf to purchase the share sold 
by Bbola to the respondent, and on this 
ground alone I am not prepared to interfere 
with tke order of the lower Court. 1 hold 
that the claim was rightly dismissed and this 
appeal is dismissed with costs, 

Arpeal dismissed, 


CALCUTTA HIGH COURT 
Sacosp Civit APPEAL No, 988 of 1909, 
January 19, 1912. 

Present: —Sir Lawrence Jenkina, Kr., 
Chief Justice, and Mr. Justicé N. Chatter jea. 
JANKI DAS AND OTHERS — PLAINTIFF3— 
APPELLANTS 
VETEUS 
Tug BENGAL NAGPUR RAILWAY 
COMPANY —DEFENDANTS — RESPONDENTS, 

Railways Act (IX of 1890), ss. 77, 140—Non-delivery 
of goods — Constgnee imposing conditions wrongfully— 
Liability of Railway Company-— Notice of claim —Service 
of notice—Sale of goods without observing provisions of 
law— Damages. 

Where the non- -delivery of certain goods was due 
to the fact that the consignees would only take de- 
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livery on a condition they were not entitled to im- 
pose: 

Held, that the goods remained at the Railway Com- 
pany’s shed at the risk of the consignees by reason of 
their failure to take delivery and the Company was 
not hable for their loss. 

Where a suit was instituted against a Railway 
Company for compensation for loss of goods, but the 
method of serving the notice of claim required by 
section 77 of the Railways Act was not followed, nor 
was it shown that the claim was otherwise preferr ed 
to the Railway Administration so as to satisfy the 
requirements of section 77 : 

Heid, that the suit must fail. 

Where certain goods were sold by a Railway Com- 
pany owing to the consignees' failure to take delivery, 
but in so selling the Railway Company omitted to ob- 
serve the provisions prescribed by the Railways Act: 

Held, that the sale was not in accordance with law, 
and the consignees were entitled to damages, if 
any. 

Appeal from the decree of the District 
‘Judge of 24-Pergannahs, dated February 
10th, 1969, sfürmiog that of the Sub-Judge 
of Alipur, dated August 10th, 190% 

Mr. Hyam, Counsel, and Babu Probodh 
Chandra Roy, for the Appellant. 

Mr. S. P. Sinka and Babu Manmatha Nath 


Mukherjee, for the Respondents. 


JUDGMENT. . 

JENKi^8, © J.—On the 11th January 1907 
the plaintiffs delivered to the defendant Com- 
pany 250 bags of rice, weighing 580 maunds, 
for carriage from Raigarh to Shalimar, 
The goods have not been delivered, and the 
plaintiffs now claim either delivery of the 
goods or Rs. 2,280-10 by way of damages.’ 

The Subordinate Judge dismissed the suit 
and his decree was confirmed by the District 
‘ Court. From this confirming decree the pre- 
sent appeal has been preferred. 

As tbe case comes before us by way of 
appeal from an appellate decree it ja necessary 
to see what the facts areas found by the lower 
Appellate Court, for by its findings we are 
bound, 

It is common ground that of the 290 bags 
all but 2 reached Shalimar, and these two 
were lost. 

The plaintiff's case is that the 288 bags 
that arrived were partly empty and accord- 
ing to the District Judge, "Ihe only real 
complaint is that the Goods Clerk refused to 
re-weigh tbe goods and issue a short cerbi- 
ficate. " And the learned Judge goes on to 
say: On this we mustfind that the facts were 
that when the appellant went to take delivery 
of the goods demurrage was due and that 


they refused to take delivery without re- 
weighment and also refused to pay demur- 
rage. Clearly, on such a finding tho Railway 
Company were not bound to deliver the 
goods." Later in his judgment the District 
Judge says of the plaintiffs: "They refused 
to take delivery of the goods which were 
consigned to them except on certain conditions 
with which the Railway were not required 
by law to comply. They demanded a re- 
weighment and a certificate of shortage. The 
Railway is not required by law either to re- 


weigh or to certify shortage." 


The result then is that of the 960 bags 2 
were not delivered because they were lost, and 
non-delivery of the rest was due to the fact 
that the plaintiffs would only take delivery 
on a condition they were not entitled to im- 
pose. 

I will first deal with the two lost bags. 

Where a Railway Administration fails to 
deliver goods entrusted to ib for carriage 
it msy be shown that the goods were lost 
acd then the provisions of Chapter VILI of the 
Indian Railways Act, 1890, apply. Among 
these provisions is that coniained in section 
77 which enacts that “a person shall not 
be entitled to compensation for the loss... 

" ..of goods delivered to 
P 80 D Guk nd ail eas, hia. claim to the com- 
pensation has been preferred in writing by 
him or on his behalf to the Railway Adminis. 
tration within 6 months from the date of 
the delivery of the...... T goods for car- 
riage by Railway." By section 140 ib is 
provided: “Any notice or other document 
required or authorised by this Act to ba 
served on a Railway Administration may be 
served, in the case of a Railway adminis- 
tered by the Government or a Native State, 
on the Manager and, in the case of a Railway 
administered by a Railway Company, on the 
Agent in India of the Railway Company :— 


(a) by delivering the notice or other 
document to the Manager or Agent ; 
or 

(b) by leaving it at his office; or 

(c) by forwarding it by post in prepaid 
letter addressed to the Manager or 
Agent at his office and registered 
under Part III of the Indian Post 
Office Act, 1866.” 

The method of service permitted by. this 
section nas not been followed; nor has it 


— 
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been shown that the claim -has been otherwise 


preferred tothe Railway Administration so 
as to satisfy the requirements of section 77. 

The correspondencé with the Goods Saper- 
intendent was manifestly insufficient for that 
purpose and on this point E accept the view 
of the Subordinate Jidgein preference to 
that of the District Judge. 

The suit, therefore, as to the 2 lost bags 
must fail on this Pn 

The position as to the 258 bags is different. 
The inference suggested by receipt Exhibit 
1 is that each bag at the time of delivery 
to the Railway Administration contained %2 


maunds and. the discussion before us has pro-" 


ceeded on that footing. 

Now; it is no one’s case that these 288 
bags were lost: On the contrary they have 
been sold by the Railway Company. But 
though they were sold.the weight of rice sold 


.was only 427 maunds and not 576 maunds, 


asit should have been. How there was this 
difference i in weight has not been olearly ex- 
plained, nor is there any definite finding by the 
There 
is, however, no suggestion that the 
Railway Administration is in possession 
of the-goods or that it has been guilty of 
wilful misfeasance in regard to them, and 
the. only inference appears to be that the 
difference in weight represents goods which 
: have been lost or destroyed, 

The position then would seem to be that 
the suit must fail either for failure to comply 
with ihe provisions of section 77 of the 
Indian Railways Act, or -because the goods 


were at the plaintiffs’ risk by reason of their” 


failure to take delivery, | 

As to the rest of the goods, that is to say, 
the 427 maunds, the position is this: The 
goods were sold by the Railway Company 


88 the plaintiffs failed to take delivery, but- 
in so selling the Railway Company failed to . 


observe the provisions prescribed by’ the’ 
Indian Railways Act. The sale was, there- 
fore, not in accordance with law. 

But even if itbe treated as a conversion, 
what is the consequence ? The plaintiffs 
would bé entitled. to damages. But, according 
to the findings of the lower Appellato Court, 
no damages. -have beer suffered. 

Then it is objected by the plaintiffs ‘that 
the Railway Oompany was not entitled 
to deduct wharfage. This résts on their 


. contention that the notification of the 3rd 
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July 1209 was of no legal effect. But the 
plaintiffs cannot be allowed to advance 


this argument at this stage for the first. 


time seeing that it depends on proof of: facts, 
lt clearly was not taken before the Sub. 
ordinate Judge; it is not to be found in 
the grounds of appeal to the District Court : 
and there is no reference to it in the judg- 
ment of that Court. 

The result then is that the decree of the 
lower Appellate Court must be confirmed 
with ecsts. 

N. CBATTERJEA, js agree. 

Decree confirm. ed. 





PUNJAB CHIEF COURT. 
vip HgrzkEgsCE No. 47 or 1911. 
Janvary 12,1912. 
Present: — Mr. Justice Chevis. 
GANPAT RAI— PLAINTIFF 
versus 


SARDARA AND OrBERS— DEFENDANTS, 

Jurisdiction of , Civil or Revenue Court- Suil for re- 
“covery of arrears of rent ‘sold to plaintiff by landlord — 
Punjab Tenancy Act (XVI of 1837), 5 4. 

A suit to recover arrears of rent in respect of 
agricultural land by a person to wkom the landlord 
has sold the right io recover the arrears is cogniz- 
able by a Civil Court. 


Case referred by the Divisional Judge, 
Gujranwala Division, at Lahore, with his 
letter No. 532, dated the 20th July 1911, 
for the orders .of the Chief Court of the 
Punjab. 

ORDER.—This is a ease which has been 
referred- by the Civil Court under section 
99, Tenancy Act. The plaint was returned 
by the Revenue Court for presentation to 
a Civil Court, but the Civil Court. thinks 
that the suit is cognizable by a Revenue 
Court ; hence this reference, which has been 
made through the Divisional Judge. 

The plaint recites that defendant No. 1 is 
the tenant and defendant No. 2 the landlord, 
and that defendant No. 2 has sold to the plain- 
tiff the right to recover three manis of wheat, 
which the defendant No. 1 owes to defendant 
No. 2 as rent. The mere fact that the 
right to recover certain arrears of rent 
has been sold to the plaintiff does not 
make bim the landlord. The. landlord is 
the person under whom the tenaat holds 
the land— See definition of landlord in section 
4, Tenancy Aot. E. defendant No. 1 is still 
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holding the land under defendant No. 2, so 
defendant No. 2 is still landlord and not the 
plaintiff. Thus this is nota suit between 
landlord and tenant at all, and I consider 
that it is cognizable by the Civil Courts, 
I direct the Civil Court to proceed with 
the suit, 





CALCUTTA HIGH COURT. 
Civi, Rote No 3676 or 1911. 
November 24, 1911. 

Fresent: —Sir Lawrence Jenkins, KT., Chief 
Justice, and Mr. Justice N. Chatterjea. 
DUKHIMONI DASI—PraINTIFF— 
PETITIONER 
versus 
TULSI CHARAN—Deranpant— 
Opposite Party. 


Evidence Act (I of 1872), s. 116 — Estoppel — Licensee 
, Gnd. Licensor — Suit for use and occupation — No relation- 


ship during period in suit. 
A licensee cannot be permitted under section 116 


of the Evidence Actto deny that the licensor had a 
title to the possession of the property atthe time 
when the license was given to him to enter, though 
there was no relationship of licensor and licensee 
subsisting between the parties during the period 
sued for, 

Rule against the juagment and ER of 
ihe Small Cause Court of Sealdah, dated 
. April 26th, 1911." 

FACTS. —This was a sunib for damages for 
use and occupation of a house. A previous 
suit for damages for use and ocoupation of 
the same house by the plaintiff against the 
defendant who was the plaintiff's deceased hus- 
band’s brother was dismissed on the ground 
that the defendant's occupation of the house 
was permissive. The plaintiff then served a 
notice upon the defendant to quit or pay rent 
or damages. As the defendant continued in 
possession, this suit was brought for damages 
for use and occupation fora period subse- 
quent to the notice, ou the allegation that 
even if the defendant had originally entered 
the premises under the plaintiffs leave and 
license, they were revoked by the filing of the 
plaint in the previous suit,- as also by the 
notice mentioned above. The defendant plead- 
ed want of title of the plaintiff as her deceas- 
ed husband had sold away the house to a 
third person long before his occupation. The 
Smell Cause Court Judge upheld the dafand- 
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ant’s eoutention and dismissed the suit 
on the ground that the plaintiff was not: 
competent to bring the suit. The plaintiff ob. 
tained this Rule under section 25 of the Pro- 
vincial Small Cause Courts Act. 

'Babus Jnanendra Nath Bose and Joy 
Gopal Ghosha (with Babu Sitaram Banerjee) 
for the Petitioner :—As the alleged sale by 
the plaintiff's husband to a third person took 
place long before the defendant’s occupation, 
and as there was no other event alleged sub- 
sequent to the defendant’s occupation which 
caused a defect in her title, the defendant 
cannot plead jus teri? under section 116 of the 
Evidence Act. 

Babu Mohine Mohan Chatlerjee (with him 
Babu Pear: Mohan Ohatterjee) for the Oppo- 
site Party :—There is no estoppel in this 
case. The relationship of licensor and licenses 
had been determined by notice as we!las bythe 
plaint in the previous suit. The licensee is. 
estopped only during the continuance of the 
license, as a tenant is during the continuance 
of the tenancy. 

LN. R. Caatrersea, J.—But in section 116 of 
the Evidence Act, ibero i i8 no such expression 
a8 "during the continuanoe of the license" 
as there is in the same section in the case of 
a tenant]. 

Upon principle there is no difference in 
this respect between the cases of a tenant’s 
and a licensee’s estoppel. See Ameer Ali and 
Woodroffe’s Hvidence Act, 4th Edn., page 787, 
para. 2, and page 794, para. 2, where author- 
ities are referred toin supportof the pro- 
position. See also Olark v. Adie (1). 

JUDGMENT.— The judgment of the Court 
was delivered by 

JENKINS, C. J.—Having regard to section 
116 of the Evidenee Act the defendant can- 
not be permitted to deny that the plaintiff 
had a title to the possession of the land 
at a time when the license was given to 
enter into possession. In the circumstances 
a suit for use and occupation would lie. 
There is no question as to the amount due 
on that basis ; it is Rs. 40 and there will be a 
decree for that amount with costs. The 
plaintiff will have the costs of the Rule which 
is made absolute. We assess the hearing fee 
atone gold mohur. 

Rule made absolute 


(1) 2 A. C. 423; 46 L. J. Oh. 598; 37 L. T. 1; 26 W. 
R. 45. 
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CALCUTTA HIGH COURT. 
SECOND Oivi APPEAL"No. 1270 or 1910. 
January 4, 1912. f 
Present:—Mr, J nation a and 
Mr. Justice D. Chatterjee, 

Mekaraja BIRENDRA KISHORE 

MANIKYA BAHADU R—PLEAINTIFF— 
APPELLANT 
versus 


AKRAM ALI—Derenpant— RESPONDENT, 

Landlord and Tenant—Sanad Chiti--Grant to tenant 
by Hindu Raja to re-excavate wnclaimed tank—No men- 
tion of rent —Tunk in possession of tenants family as 
rent-free for more than sinty years — Liability to resump- 
tion or assessment of rent—lmprovement —Estoppel— 
Limitation- Tank; excavation of—Duty of zemindar 
— Limitation Act (IX of 1908), Sch. T, Art. 130. 

In 1850, sanad was granted by a Hindu Raja 
for the re-excavation of an unclaimed and silted up 
tank within his zemindari to a tenant who re-exca- 
vated it at considerable expense, and ever since it has 
been in-the exclusive possession of the tenant’s family 
rent-free and it still supplies good-drinking water. In 
the sanad, there was no provision for the payment of 
any rent, and nothing was said as to the duration of 
the grant, Ina suit for khas-possession of the tank 
or assessment of rent in respect of it, by the present 
Raja: 

Held, that the sanad, being a license to effect im- 
provements, could not be revoked after the improve- 
ment had been carried out, that as the tank was still 
being used as atank, the particular purpose which the 
parties had in view when it was re excavated was not 
exhausted, and therefore the time had not arrived 
for the plaintiff to re-enter or to insist upon the pay- 
ment of rent and that consequently the suit was pre- 
mature, but thatitwas not barred by limitation as 
that question did not arise. ^ 

Heid, also, that as the grantor of the sanad had 
encouraged and created an expectation in the grantee 
that he would be allowed to enjoy the improved’ tank 
without let or hindrance, the plaintiff was estopped 
from bringing the suit. 

Ahmad Yar Khan v. The Secretary of State, 28 C. 093 
28 I. A. 211 (P. C.) applied. 

Appeal from the decree of the District 
Judge of Tipperah, dated January 3, 1910, 
confirming that of the Munsif of Commilla 


dated-December 1, 1908. 
~ Dr. Rash Behary Ghose, Babus Dwarka Nath 
Ohakravarti, (dobinda | Ohandra Deo Roy, 
and Birendra Chandra Das, for the Appel- 
lant. 

Babus Mohendra Nath Royand Sasadhar Roy, 
for the Respondent. l 

JUDGMENT. 

CASPERSZ, J.— The plaintiff is the Maharaja 

of Hill Tipperah. He also ovns what the 


* 


plaint describes as "a vast zemindari,” that is 


Chakla Roshanabad in the British District of 
Tipperah. The suit giving rise to this second 
appeal was brought by the . Maharaja to 


fNDtAN CASES. 


513 


have his zemindari title declared in respect 
of a tank audits banks and for kh-s-pusses- 
sion and mesne profits. In the alternative, 
plaintiff claimed to have the lands assessed 
with fair rent. The defence was that the 
tank had been miskar (rent-free) singa the 
time of the defendant's ancestor in virtue of 
a sanad chibi dated the 14th Magh 1259 
(26th January 1850), granted by the’ pre- 
decessor of the plaintiff. 

The first Court dismissed the suit on the 
grouud of limitation; and, on appeal, the 
District Jadge has arrived at the same con- 
clusion. 

The plaintiff appeals. 


This is one of 


many appeals involving the same question, 


the wight to assess the niskar tanks in the 
Chakla. We have heard the arguments in 
this appeal and in Maharaja Birendra Kishore 
Munikya Bahadur v. Dilwir Ali (1): Asalat 
Khan v. Maharaja Birendra Kishere Mantkya 
Bahadur (2); Maharaja Birendra Krshore 
Manikya Bahadur v. Roshon Khan (3), 
which may be regarded a3 test cases, the result 
of whish, it is said, will govern both the other 
connected appeals pending in this Court ag 
also the thousands of suits aud appeals that 
are awaiting disposal in the lower Courts 
iu the district of Tipperah and Noakhali | 

It is argued for the plaintiff-appellant 
that tho samad ehiti amounted to a mere 
license to re-excavate the silted up taak, and 
it was revocable by the grantor or at all events 
by his suceessor-in-interest; that the tenant 
never set up any hostile title to, or.adversely 
possessed, the land of the tank, and that the 
suit was instituted within 19 years from the 
25th May 1896, the date of the final publica- 
tion of the Record of. Rights prepared under 
Chapter X of the Bengal Tenancy Act. 

Tne duty of zemindars to maintain the 
tanks on their zemindarts was plainly pro- 
nounced by their Lordships of the Privy Coun- 
oil in the Madrus Railway Company v. The 
Zemindar of Qarvetinagaram (A): —" The tanks 
are ancient, and formed part of what may be 
termed a national system of irrigation, recog- 
nised by Hindu and “Muhammadan Law, by 
Regulations of the Hast India Company, and 
by experience older than history, as essential 
to the welfare, and, indeed, to the existence of 


(1) 18 Ind. Cas. 517. e 
(2) 18 Ind. Cas. 519. 2 

(3) 18 Ind. Cas. 518. 

(4) 1 I. A. 364; 14 B. L. R. 209; 22 W. R. 279, 
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the large portion of the population of India. 
The pablic daty of maintaining existing 
tanks, and of eonstructing new ones in 
many places, was originally undertaken 
by the Government of India, and upon 
the settlement of the country has, in 
many instanzes, devolved on zenindirs, of 
whom the defeodant is one. The zentndurs 
have ro power to do away with these tarks, ia 
the maintevanca of which large numbers of 
people are interested, but are charged, under 
Indian Law, by reason of thetr tenure, 
with the duty of preserving and repairing 
them.” 

The facts of the case from which those re: 
marks are quoted are different from . those 
now under consideration, but the relative 
rights and obligations of the present parties 
are similar. The plaintiff, a Hindu Raja, 
should be slow to depart from the ancient 
laws and customs regulating the supply of 
water for the necessiry purpcses of his ten- 
ants. The Maharaja did not maintain the 
tanks in tha Chakla; consequently, they silt- 
ed up, and were re excivated by the tenants 
concerned under sanid chitts one of which 
has been produced by the defendant respond. 
ent, This sanad provides that the tenant 
having applied for re excavating the ancient 
and unclaimed tank cilled Nasir Muhammad, 
an Amin was appointed to ascartain the area 
and boundaries thereof; that fhe area was as- 


certained (2 kanis 2 gands 2 karas 2 krant) - 


of the four banks; that this chitz was granted 
in ordar that the tenant should construct en- 
bankments on the formeraites: of the embank- 
ments of the tank lying within the bounda- 
ries 80 ascertained and specifisd, and that the 
tenant should re-excavate the tank by means 
of matials (earth-cutters). Nothing was said 
in tlie sanad about rent being payable either 
for the watery portion orthe area of the four 
banks of the tank. 

The case is clearly not one within the an- 
cient prohibition, which, we aretold, was in 
force in the early days of last century, that a 
rent-free grant was not valid against the heir 
or purchaser of the grantor. The senrd did 
not confer any rent-free title; admittedly, it 
was valid to allow a tenant tospend money 
and re-excavate an old tank, no contrary view 
is possible. It is likewise clear that a 
license to doa thing, to effect improvements, 
eannot be revoked’ after the improvements 
have been carried ont, for, in such a case the 
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parties cannot be relegated to their former 
positions. The sanad is merely a piece of evi- 
dence showing theintentions of the parties 
and the nature of the subject-matter. If it. 
had been intended to assess the tank at some 
future, date some apt and necessary -provision 
would have been made among the terms of 
the document. If any rent had been previ- 
ously paid for the tank, or any part of it, 
that fact, also, wouJd have been mentioned. 
The grantor is, in the Gireumstances, estopped 
from asserting that the subject-matter of his 
grant should come under a new liability of 
which there is no indieation whatever in the 
previous history of the tank. J take it'as 
beyond controversy that the word “tank” 
includes the banks which are necessary for 
the enjoyment of the water. 

The rule of estoppel stated in Ramsden v. 
Dyson (5) was applied by the Judicial Com- 
mittee in Ahmad Yar Khan v. The Secretary 
of State for India in Council (6), where the 
persons undertaking to construct a caval 
were deemed to have "acquired a proprietary 
interest in so much of the Government lands 
taken for the purpose of the-canal as was 
required for its construction and maintenanee 
and also aright to have the waters of the 
Sutlej admitted into the canal so long as 
the canal was used for the purpose for which 
it was originally designed." The case of 
Ramsden v. Dyson (5) was also approved in 
I immer v. The Mayor Councillors, and | Ort?- 
zens of the Oity of Wellington (7), where -a 
wharfinger who had spent money on land, 
on which he had entered under a license, 
was deemed to have acquired a perpetual 
right to the same. The Privy Council held 
that such a license could not, in view of sub- ` 
sequent events, be revoked. 

Itis also well settled that if a person, 
having a right to avoid a transaction Gn any 
legal ground, and, being aware of, and reason- 
ably capable of enforcing, such right, mani- 
fests anintention toconfirm the transaction, ke 
cannot afterwards av. id it | Wright v. Vander 


plank (8) Jarratt v. didam (9)]. The plaintiff 
(5) shone L. R. 1 H. L. 129; 12 Jur. (x. 8.) 506; 14 
W. R. 92 


(6) 28 C. 693; 28 I. A. 211 (P. C.) 

(7) (1884) 9 App. Cas. 699; 53 D. J. P. C. 104; 51 
L. T. 475; 49 J. P. 116. 

(8) (1855) 2 K. and J. 1; 25 L.J. Oh. 
(N. 8.) 599; 4 W. R. 410. 

(9) 1870) L. R. 9 Eq. 468; 39 L.J. Ch. 349; 22 L, 
T. 192; 18 W. R. 51 
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had every opportunity, both before and 


_particularly in the settlemenis proceedings, 


* 


to have the mvskar tanks assessed with fair 
rent. He deliberately abstained from so doing. 
He now comes but not within a reasonable 
time, 

Again, it is a matter of common knowledge 
that private owners in this country, have, 
in times past, granted lands for various pub- 
lic purposes— such lands are liable to resump- 
tion when the particular purpose has been 
exhausted, There is, in such cases, 8 reversion 
in the grantor. On the finding that these 
niskar properties are still used as tanks, and 
not for the purpose of cultivation or other- 
wise, in cpposition to the intentions of the 
grantor, the time has not arrived for the 
plaintiff to re-enter or to insist upon the pay- 
ment of rent. 

The plaintiff's suit is, therefore, not main- 
{ainable. But it remains to consider and de- 
cide the plea of limitation upon which we 
have heard the arguments of the learned 
Vakila engaged. In my opinion, the Dis. 
trict Judge has fallen into error iu dismiss- 
ing the suit on this ground. Article 130 of 
the first Schedule of the Limitation Act, 
1908, provides a period of twelve years with- 
in which a suit must be brought for the re- 
sumption or assessment of rent-free land, and 
the period begins to run when the right to 
resume or assess the land first accrues. In 
the views already expressed, the plaintiff's 
right bas not yet accrued. He will have his 
remedy when,if ever, the tank again be. 
comes silted up and is, no longer used for 
the purposes contemplated in the year 1850, 
Apart from this, when the setilement pro- 
céedings were being conducted onthe 21st 
November 1894, the tenant never asserted 
avy right to hold rent-free for ever either the 
tank or its banks. He merely seb up his 
samad chiti and the Revenue officer caused a 
formal entry to be made that, as a fact, the 
tank with its banks was held rent-free “as 
not paying rent.” There was, in my opinion, 
no clear and unequivocal assertion of adverse 
possession by the tenant in this case. And 
asthe obligation to pay rentis a recurring 


‘obligation the landlord cannot be barred by 


Article 130. 
In Beni Pershad Koer v. Dudhnath Roy (10) 
it was observed by Lord Davey that a mere 


notice by & person holding for his life, that 
(10) 27 C. 156; 26 I. A. 216. 
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he claimed to be holding on” a perpetual 
or hereditary tenure, would not maka his 
possession adverse within the meauing of 
the Limitation Act, so as to bar a anit for 
possession on the expiration of his life ten- 
ancy. No sach claim was ever advanced by 
the nzstar holders in the present litigation. 
Their conteution merely extended to the en- 
jeyment of the tanks, rent-free, for so long 
as they were required for the legitimate 
purposes which the parties had in view when 
the tanks were re-excavated. [t is also im- 
possible to conesive of a claim to hold ad. 
versely being made in respect of aright to 
receive rent, That right is not a limited in- 
beresi; it is, in facb the entire interest of the 
landlord. Therefore, the rule adopted in 
Ishun Oh ndra Mitter v. Gage Ramrnajan 
Ohakarbutty (11), with regard to the dispos- 
session of a landlord, in a limited sense is 
not applicable to the present facts: the 
plaintiff's tenants have not encroached on 
any lands not covered by the miskar tenanta, 
The case of Bir Ohunder Manicty: v. Raj- 
mohun Goswami (19), to which our attention 
has been called, originated in the same part 
of the district (Chakla Roshnabad) but the 
facts were widely differant from those of the 
present litigation, It is, however, some 
authority for the plaintiff s contention that 
Article 130 really covers cases of resumption 
under the old Regulation and does not apply 
to suits such as these under appeal. [b is 
manifest that the-tauks with which we are 
now concerned were never dissociated from 
being a part of the revenue paying properties 


of the ezenindir and no question of 
limitation can arise in such a caie 83 
this 


The result of this appeal e»ineidas with the 
decision of Chitty and N. R. Chatterjae, JJ., 
in an uareported cass S. A No, 2551 of 1908 
dated the 3cd Fabrawy 1911. Tha dasision 
on the qaestion of a beligan entry in the Ra- 
coord of Hights ia S. A. No.1 327 of 1902 (dated 
the 6th Decembar [910) is als» consistent 
with that now arrived at. As [ decided that 
case, I may observe that the facts are dig- 


tinguishable, bat that the word beligan 
(not assessed with rent) which hasa spoocial 
significancs in Bshar has its G91nter- 


part here in the expression kar dhariyn 
(11) 20. b. J. 125, 
(12) 16 C. 449. 
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Tat and means tbab rent was not imposed 
In the settlement proceedings.. 

The decree of the lower Appellate Corrt 
is affirmed but not fcr the reasons given in 
the judgment of the District Judge. The 
appeal is dismissed with costs. 

D. CmBarTrRJEE, J.—The facts shorily are 
that in the year 1850 tbe ancestor of the de- 
fendant applied to the then Maharaja of Tip- 
perah for being allowed to ro-exoavate an un- 
claimed siltcd up tank in the Maharaja’s 
Zemindaii Chakla Roshanabad. This pere 
mission was given by a chitiz bearing the 
Maharaja's scal and the grai.iee was required 
to re excavate the tank by employing earth- 
cutters and the only restriction imposed was 
that the limits of the ancient tank were 
not to be exceeded: there was no provision 
for the payment ‘of any rent presently or in 
futare and nothing was said ag to tho dura- 
tion of the grant. The ancestor of the de- 
fendant re excavated the tank at a consider- 
able expense and it has baen in the exclusive 
possession of the family cf the defendant 
from father to son and still supplies good 
drinkirg water. 

There were a rurvey and settlement of 
ihe Chakla in 1894 and the tank with its 
baı ka was numbered as 258 and 252 and 
included witkii the tj jama of the de- 
fendant. The defendant objected that he 
held both these numbers under a ntskar 
title granted by the chitét of 1250 which he 
produced. The Maharaja's agent asserted 
that the banks of the tank were included in 
the jama of the defendant but did not say 
anything as to the tank. Tha Settlement 
Officer recorded both numbers as separate 
from the jama and ‘not paying rent." The 
order of the Settlement Officer is. dated the 
91st November 1994. The exclusive posses. 
Bion of the defendant continued as before and 
no action was taken by the Maharaja until 
the 25th of February 1905 when he filed the 
suit giving rise to the present appeal on the 
allegation that the tank and its banks were 
his khas property and ihe defendant had no 
right to retain possession of the same without 
his consent. He prayed for recovery of pos- 
session and in the alternative for assessment 
of fair rent. ` 

The defendant pleaded niskar title under 
his sanad, estoppel and limitation. 

The first Court dismissed the suit as 
barred by limitation aud the learned District 
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Judge nob only upheld the decision on the 
quesiion of limitation but held that the sanad 
intended to grant a rent-free title. 

The Maharaja bas appealed mainly on 
two grounds, first.that the sanad does not 
confer a rent-free title and is at best a license 
which can be revoked at any time aud, 
secondly, that the suit is not barred by - 
limitation. 

I will deal with the sanad first. In constru- 
iog this document it must be borne in mind 
that i¢ was granted by a Hindu Raja for 
the re excavation of an old tank. According 
to the Hindu Shastras the grant of land for 
digging tanks, the digging of new tanks 
and wells aud the re-excavation of old ones 
is supremely meritorious. 

* * * % 


"Me who makes a tank becomes devoid of 


x thirst for all time and cnjoys the abode of 


Varuna.’ ea MAA 61 s 
+ $ * 
NA causes i digging of a tank 
ora wellina place destitute of water gocs 
to the heaven for a hundred years for each 
drop cf water"—Nandi Puran quoted by 
Raghunandan. 
+ * 3 * * 
"[n respect of wells, gardens, ianka aud 
temples the repairer gets the same merit as 
the original maker."— Visna 61. 19. 
The great Kishi Narada when onu a visit 
ta the great King Judhistir asked him: — 
* % * ¥ 


"Are the cultivators contented? Haveyou 
corstructed large tanks full of water in pro- 
per places in your kingdom? Is agriculture 
independent of the rains?’'—Mababarat Sava- 
parba Chapter V 76. 77, 

* * * % * 

Sukracharya when speaking of the duties 
of kings says: — 

"When aoy one digs atank ora canal or 
does some other similar work tending to the 
improvement (of his country) or reclaims 
new land the King shall not realize any rent 
for these until double the cast of the work 
has been realized from the  usufruct,"— 
Sukra Niti IV. 2. 121, 122. 

This is when such works are done with- 
out permission, 

* * * $ a 

Whoever makes a gift of land for 
the purpose of making a reservoir of 
water attains the abode of Varuna. — Vighuu 
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Dharmottar quoted in Raghunandan’s Jala- 
sayotsargalature. 

As a Hinda Raja presumably possessing 
all the. instructs and traditions of a Hindu 
Raja it is impossible to conceive that the 
ancestor of the plaintiff intended anything 
other than the grant of the land for the 
purpose of the re-excavation of the ancieat 
tank. Hoe could never have meant to grant 
& mere license as understood by English 
lawyers aud a consistent course of conduct 
makes it quite clear that that was so. It is 
admitted that if was an ancient tank pre- 
viously possessed by some one or other of 
the tenants, for the sanad calls it a bewaris 
tank, 7. e., one in respect of which there were 
no claimants as heirs: there is no sugges'ion 
that it was ever assessed tu rent: there are 
ro zenindi7i papers showing that it was 
ever considered asa part of the rent paying 
lands of the mehal: it has come down from 
father to son for at least sixty years with- 
oui any claim having ever bsan made for 
rent or resumptior: even in 1894 during the 
settlement operations the Raja’s agent did 
not even assert that the tank was assess- 
able and in respect of the banks of the tank 
merely said that they were parts of the sapa- 
rate holding of the defendant: even after 
that for over 12 years, 2 e., until February 
1908 we see no attempt to assess or resume 
the land. It may be noted that there are 
hundreds of such tanks in Chakla Roshan- 
abad, possessed by the tenants of the Maha- 
raja in thesame manner, some with siads 
and some without and in respect of none 
of them any claim for assessment or resump- 
tion has ever been made and I have no 
doubt that neither the Maharaja nor the 
tenants ever understand that these would be 
ever resumed or assessed to rent, and lam 
of opinion that the defendant is entitled to 
hold the tank. with its banks without pay- 
ment of rent so long aa the tank serves 
the purpose for which the grant was made. 

The matier may also be considered in 
another light. When the former Maharaja 
granted permission to the ancastor of the 
defendant to spend an indefinite amount of 
money for the reccustruction of the tank, 
he encouraged and created an expectation 
in the grantee that he would he allowed 
to enjoy the improved propsrty wibhont any 
let or bhindranea, and his heie the present 
Maharaja is eqiitably bound to give effect 
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to such expectation, If that were uor ao, the 
Maharaja might evict him at. any time after 
the money had been spent or demand an 
impossible rate of rent. This principle was 
followed by their Lordships of the Pri'y 
Council in the case of Ahmad Yar Khan v. 
The Secretary of State (6) and is ceuunently 
applicable to the facts of this case. : 

In this view of the rights created under 
the sanad as interpreted by the surrounding 
facts the question of limitation does not 
arise. For nolong asthe tauk continues to 
be a tank no assertion of adversetitis by 
the defendant can give the Maharaja u cause 
of action for resumption or assessment of 
rent, see Bent Pershad Koer v. Dwihnath (10). 
Besides, as the defendantrelied upon his sand 
as the root of hia title and olaimed nzskar title 
under the sanad and not by adverse possession 
as an alternative source of title, his possession 
cannot be used for any purpose other than 
that of explainiug the grant on which he 
relies: See Labrador Company v. The Queen 
(13) per Lord Haunon. 

In this view of the ease, I agree in dis- 
missing the appeal with costs 

Appeal dismisse L. 


(13) A. C. 104 at P. 122; 67 L. T. 730. 
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LN. B.— This case is similar. to the three cases fol- 
lowing,.—Ed.] 
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CALCUTTA HIGH COURT, 
Seconp Civit, APPRAL No 1963 or 1910. 
January 4, 1912. 

Present: —Mr. Justine Caspersz and 
Mr, Justice D. Chatterjee. 
Maharajah BIRENDRA KISHORE 
MANKYA BAHADUR —Puatnt. Fe — 

. APPELLANT 
veTSus 
DILWAR AL’ asp orHERS — DEFENDANTS 


— ResPo DENTS 

Landlord and Tenant--Suit for resumption or as- 
sessment by landlord —Tenant'& claim to hold rent-free 
— Adverse possession of tenant—Claim to hold land as 
rent-free —Limitation — Limitation Act (XV of 1877), 
Sch. I1, Art. 130. 

In a suit for possession or assessment of rent by a 
landlord, it appeared that the tenant defendant more 
than 12 years before the suit claimed to hold the land 
as rent-free; the plaintiff's agent denied this. The 
record of rights which was then being prepared 
contained the denial and an entry was made to the 
effect that no jama had been fixed: 
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Held, that a title completely hostile to thé plaintiff 
was set up by the defendant, and the record of right 
did not negative the claim made by the tenant, for it 

.did not signify thatthe land was liable to pay rent, 

that there was aoclear assertion of adverse title, 
which had been submitted to for more than 12 years, 
and that the suit was, therefore, barred by limita. 
tion. 

Appeal from the decree of the Sub-Judge 
-of Tipperab, dated February 23, 1910, afirm- 
ing that of the Mansif of Comilla, dated 
March 2, 1909. 

Babus Dwarka Nath Ohakrawarti 
Birendra Chandra Das, for the Appellant, 

JUDGMENT, 

CASPERSZ, J.—This is one of the many- ap- 
peals involving the same question—the right 
claimed by the plaintiff, the Maharaja of 
Hill Tipperah, to assess the niskar (rent-free) 
tanks siinated in his Chakla Hoshanabad, 
We have heard the arguments in this appeal 
and in Maharajah Birendra Kishore Mantkya 
Bahadur v. Akram Ait (1), Asalat Khan v, 
Moharaja Biréndra Kishore Mantkya Bahadur 
(2) and Maharajah Birendra Kishore- Mantkya 
Bahadur v. Roshan Khan (8) which may be 
regarded as test cases. The plaintifi’s suit 
has been dismissed in appeal in Maharajah 
'Birendra Kishore Moinkyo Bahadur v. Akram 
Ali (1) in which judgment has just been de- 
-livered and this appeal must fail. The Suüb. 
Judge was of opinion; in disposing of Appeal 
‘No, 293 cf1909,from which thissecond appeal 


and 


has originated, that thedefendants on the 14th. 


May 1596 had clearly asserted a hostile title 
to the plaintiff, and, that being so, ‘the claim 
‘of the plaintiff is time-barred and the da- 
fendant’s rent-free right by adverse posses- 
sion is established." In my. opinion, the 
plaintiff' guit ig not maintainable, because 
his right to assets rent on the niskar tarka 
has not acerued. In the present case no 
"sanad chili? was produced or set up by the 
defendants; their claim was to hold the tank 
'yent dree in virtue of immemorial user. In 
so iar as the claim of the defendants to hold 
the tark and banks as niskar is concerned, it 
'was clearly possibie to the claim of the 
‘Maharaja to regard these lands as assessable 
‘torent, whilst the tank continued to be used 
-aas such. inthat view the suit is barred by 
limitation. 


The appeal is dismisstd but without cosis 


‘aathe respor dents do nct appear. 
(1) 13 Ind Cas 513. 
t2) 13 Ind. Cag, 5.9. 
(3) 18 Ind. Cas, 518, 
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D. CHATTERJEE, J.—In this case no sanad 
is presumed, but title by possession as lukhe. 
ruj from time immemorial and also adverse 
possession pleaded. If the Courts below had 
found ancient possession without payment of 
rent there might bs a presumption of lakheraj 
tille, but there is no such finding, as the 
Court below dismissed the suit on the ground ` 
of limitation; The settlement Ahotian shows 
that the defendants, abont May 1896, claimed 
to hold the land as rent free and the plaint- 
iff'a agent denied the same: a title completely 
hostile to the plaintiff was, therefore, set up.. 
It does not matter- when the record was 
finally published. There was the claim and 
the denial and the order for an entry that 
no saman had been fixed does not negative the 
claim made by the defendant, for it docs not 
signify that the land is liable to pay renr. 
There is, therefore, a clear assertion of ad- 
verse title and that has been submitted to 
for more than 12 years. I -think that under 
the circumstances the suit, as brought, is 
barred by limilation and the appeal should- 
be dismissed. < 
Appeal dismissrd, 


- 
Pu 


[N. B.—This case is similar to the foregoing case 
and the two cases following—Ed | 
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CALCUTTA HIGH COURT. 

Seconp Civin AEPBAL No. 2523 or 1910. 

January 4, 1912, 
Present: —Mr. Justice Caspersz and 
Mr. Justice D. Chatterjee. ` 
. Maharajah BIRENDRA KISHORE 
MAN: KYA BAHADU R-—-Pr;INTIFF— 
APPELLANT 
CETSUS 
ROSHAN KHAN AND ANGTRER— DEF 4DASTS 
— RESPONDENTS: 

Landlord and Tenant—Swit jor assessment of tank — 
Tenants claim to hold rent-free— Lonilation — Limita- 
tion Act (XV of 1877), Sch. IT, Art. 130. 

Where a tenant claimeda rent-free title to the know- 


ledge of the plaintiff and no suit for resumption or 
assessment of rent was brought until more than 12 


years after: 
Held, that the suit was harred by limitation. 


Appeal from the decree of the First Sub- 
Judge of Tipperah, dated April 28, 1910, re- 
versir g that of tbe Fourth Mansif of Comilla, 
dated June 14, 1909. 

Baba Govinda Ohandra Dey Roy, for the 
Appellant, 
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` ASALAT KHAN V, BIRENDRA KISHORE. 
JUDGMENT, 


CAsPERSZ, J.—This-is one of the numerons 
appeals involving the same queation the right 
claimed by the plaintiff, the Maharaja of Hill 
Tipperah, to assess the nzskar(rent free) tanks 
situated in his Chakla Roshanabad. Wa 
bave heard the arguments in this appeal aud 
in Maharaja Birendra Kishore Manikyr 
Bahadur v. Akram Ali (1) and Mahirara 
Birendra Kishore Maniky: Bahadur v. Dilwar 
Ail (2) and  Asalat Khan v. Maharaja 
Birendra Kishore Man'kyı Bahadur (8) 
which may be regarded as test cases The 
plaintiff's suits have been dismissed in 
Maharaja Birendra Kishore Manikga Bahidur 
v. Akram Ali (1) and Maharaja Birendra 
Kishore Mant'ya Bahadur v. Dilwar Ali (2) 
in which judgment has just been delivered 
and this appeal, also, must fail. The Sabordi- 
nate Judgé has held the suit to be barred 
because it was brought more than twelve 
years after the defendant's assertion of adverse 
title before the Set{lement Officer on the 28th 
February 1896. In the opinious already ex- 
pressed the plaintiff's suit is not maintaina^le 
because hs right to assess rent on the niskar 
tanks has not acerned In the present case 
(which corresponds with * uit No 399 of 1908 
of the first Court) no sanad chitló was pro- 
duced or set up by the defendants, their 
- claim was to hold tho tank rent-free, in virtue 
of their ancestral title. In so far as that 
claim is concerned, it has been found to be 
Kostile and 16 must be deemed hostile so long 
as the tank is used as such. The appeal is 
dismissed but without cos's, as the respon-- 
dents do not appear. 

D. CBaTTERJEE, J.—Ina this case the defen. 
dants pleaded old ancestral rent-free title and 
algo title by adverse possession. ‘The defen. 
dant No. 1, however, stated in his deposition 
that bis ancestor had got this Iakheraj on pay- 
ment of gun which is translated as the capi- 
talized value of probable rent. The Courts 
helow have held that the payment of gun 
had not been made ont bat that the plea of 
the payment imp ies the land was at one 
time mal, That it was once the mal of the 
pla utiff is not denied and if the payment of 
gun ia nob proved the land is still mal unless 
any title by adverse possession o» otherwise 
has arisen in favour of the defendant, The 

(1) 13 Ind. Cas. 513, 


. (2) 18 Ind. Cas. 517. 
(3) 13 Ind. Cas, 519, 
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finding is that the defendant and his prede. 
cessors have been in possession without pav- 
ing any rent for over 12 years: that by itself 
is nob sufficient for basing a valid title in bar 
of the plaiatiff's suit as there is no finding 
as to who dug the tank and when and nndar 
whose order. There is, however, the settlement 
thatyon showing that about the 25th February 
1896 the defendant No. 1 claimed the land as 
rent free and the plaintiff’s agent denied the 
claim. There was thusa clear claim of niskar 
title unqualified by reference to any document 
aud a clear denial of the same by the plaintiff's 
agent. A complete hostile right was claimed 
to the knowledge of the plaintiff and no suit 
was brought until more than 12 years after. 

I think that this suit as framed is clearly 
barred by limitation and has been rightly 
dismissed. 


| agree, therefore, in dismissing the appeal 
without costs. 


Appeal dismissed. 
[N. B.—This case is similar to the two foregoing 
cases and the case following, — Kd. ] 








CALCUTTA HIGH COURT. 
Second Civi, AprrgAU No 2515 or 1910. 
January 4, 1912. 

Present; —Mr. Justica Caspersz and 
Mr. Justice D Chatterjee. 
ASALAT KHAN AND orTH238 —DEFENDANTJ 
APPELLANTS 
versus 
Maharaia BIRENDRA KISHORE 
MANIKYA BAHADUR —PLAINTIFF — 


RESPONDENT. 

Landlord and Tenant—Grant to tenant by Hindu 
Raja to re-excavate unclaimed tank —No mention of rent 
— Liability to assessment of rent —Estoppel 

In 1866, a Hindu Raja granted a sanad for the re- 
excavation for an old tank and the grantee re-excavat- 
ed it at a considerable expense The tank is still 
used asa tank and supplies drinking water. In the 
sania no mention 13 made a ont any rent. In a suit 
for assessment of rent : 

Held, that the plaintiff is estopped from claiming 
any rent so long as the tank is used for the purposes 
contemplated by the parties in 1866. 

Appeal from tha decrae of the Sub Juige 
of Tipperah, dated Miy 17, 1910 revarsing 
that of the Mansif of Comilla, datei July 


16, 1909. 


Babna Mohendri Nath Roy and Surendra 
Natà Ghoshal, for the Appellants, 
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Mr. S. P. Sinka, Dr. Rash Behari Ghose, 
Babus Dwarka Nath ^ Ohakravartti, Govinda 
Ohendra Dey Roy and Romesh Chandra Sen, 
for the Respondents. 

JUDGMENT. 

Caspersz, J.—This is one of the test cases 
in which the same question has been argued, 
namely-the right claimed by plaintiff, ‘the 
Maharaia of Hill Tipperah, to assess the 
niskar (rent-fee) tanks sitnated in his Chakla 
Roshanabad. The plaintiffs’ suits have been 
dismissed in the other appeals, and the suit 
giving rise to the present appeal was dis- 
missed by the first Court but the Sab Judge 
has reversed that decision. Hence the de- 
feidants, the nissardars, are the appellants 
before this Court. In the opinions already 
expressed in my judgment in Maharaja 
Birendra Kisore Momzkya Bahadur v, Akram 
Ali (1) this appeal must succeed. 

The plaintiff's suit is not maintainable 
because his right to assess rent on the niskar 
tanks has not accrued It cannot, therefore, 
be defeated by reason of the twelve years’ 
rule of limitation. 

The Subordinate Judge has discussed 
the defendant’s title as derived from the 
sanad chitit granted by the plaintiff's prede- 
cessor in the year 1866.  l'attaeh no import- 
ance to the fact that this sanad was not 
prodcced in the trial of the present suit. It 
is common ground that the sanads seb up or 
preduced in this litigation were of the same 
type, and we have the specimen in Mha- 
raja Birendra Kishore Manzkya Bahadur v, 
Akram Ali (1). The sanad chili merely 
gave permission to re-excavate an old tank: 
nothing was said as to rent having been paid 
in the past or being payable at any future 
time, The plaintiff is estopped from claim- 
ing any rent solong as the tank is used for 
the purposes contemplated by the parties in 
the year 1866. 

The appeal ig allowed with costs here and 
heretofore. The plaintifi’s suit is dis- 
missed. 

D. CHATTERJEE, J.— This case is very simi- 
lar to Maharaji Birendra Kishare Manikya 
Bahadur v. Ahram Ali (1) and the rea- 
sors given in my j2odgment in that case 
apply. lt is true that the sanad has not 
bien filed in this case but it was filed in the 
previous cases between the ancestors of the 


defendants and the Maharaja and his ¢juradars 
(1) 18 Ind, Cas, 513. 
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and also bofore the Settlement Officer and 
was to the same effect as in that case. "The 
said previous litigation seems to throw some 
light on the question in controversy in this 
ease. "The :jaradars under the Maharaja 
having dispossessed the defendant’s ancestor 
of some lands covered by the tank with its 
banks encroachments ou the khas lands of 
the mehal the latter brought a possessory 
suit and got a decree. The zjaradars brought 
a regular suit and the Court held the lands 
were included in the sanad. After that—in 
1874— the Maharaja brought a suit for the 
resumption of some lands said to have been 
encroached upon by the defendant in excess 
of the land covered by the sanad and that 
suit ,was dismissed on the same ground. 
Evidently, the Maharaja thought that no elaim 
could be made for the san d lands. 

This appeal must, therefore, be decreed 
with costs 


Apreal allowed, ` 


— ——— 


[N. B.—This case is similar to the three foregoing 
cases.— Ed. | 





(s. c. 14 O. C, 808.) 
OUDH JUDICIAL COMMISSIONER’S 
: COURT. 
MiecgLLANEOUS Civiu APPEAL No. 33 or 1911. 
August 15, 1911. 
Present: —Mr. Lindsay, A. J. C., and 
Mr. Rafique, A. J. C. | 
Khwaja Sayiad BADRUDDIN HASAN— 
PLAINTIFF 
1 O? SUE 
Musammat AMIR BEGAM AND OTHERS — 


DEFENDANTS. 

Award, grounds for setting aside of—Arbitrators, 
powers and duties of— Misconduct of arbitrator —Civil 
Procedure Code (Act V of 1908), Sch. II, paras. 14, 15 
and 20— Limitation Act (IX of 1908), Sch. I, Art. 158. 

Subject to any limitations contained in the instru- 
ment of hisappointmentandtoany statutory directions 
as to the manner in which he is to discharge his duties, 
an arbitrator may conduct his proceedings in any 
manner he thinks fit, so long as he acts in accordance 
with the principles of justice, equity and good con- 
science. He is not fettered by rules of practice which 
Courts of law adopt for general convenience, nor 
bound by the adjective law laid down in the Code of 
Civil Procedure and the rules made under it or the 
rules relating to evidence to be foundin the Indian 
Evidence Act. He may also in forming his judgment 
act upon merely moral considerations of which a Court 
of law could not take cognizance. 


-~ 
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Where an award is good on the face of it, the par- 
ties cannot object to the arbitrator’s decision either 
upon law or fact and the Courts will not ordinarily 
review his discretion provided he acts within his au- 
thority and ‘behaves fairly to each party. Nor will 
they interfere with his judgment on any mere ground 
of mistake. JU ‘ 

An arbitrator called as a witness in an action on an 
award might be examined as to every matter of fact 
with reference to the. making of the award and whe- 
ther in his estimate of the compensation he took into 
consideration any matters not included in the refer. 
ence and therefore not within his jurisdiction, but he 
cannot be questioned as to the elements which he took 
into his consideration in determining the quantum 
of compensation or so as to scrutinise. the exercise 
of his discretionary power to award compensation.’ 

The principles accepted in the English law for re- 
gulating the conduct of arbitrators are not inapplio* 
able to arbitration proceedings held in this country. 
Nor are the powers of the Courts in India to review 
the proceedings of arbitrators any more extensive 
than they are in England. 

Article 158 of the first Schedule to the Limitation 
Acs cannot apply toa written statement which a 
defendant is required to file in answer to an-applica- 
tion for the purpose of having the award made a rule 
of Court. 


Appeal against the order of the Subordinate 
| / Judge, Lucknow, dated Sth May, 1911. 

Mr. Wazir Hasan, for the Appellant. 
Mr. Jagmohan Nath Chak, for the Respond- 
' ent No. |. 

Mr. Fasih, for the Respondents Nos. 2 to 5. 

JUDGMENT,.—Tbis appeal has arisen 
out of certain proceedings taken under 
paragraph 20 of the second Schedule to the 
Code of Civil Procedure for the filing of an 
award. 

The facts of the case dre as follows :—The 
pariies are relatives of one Khwaja Farid- 
nd-din Husain (alias) Fiddun Sahib, who 
died at Lucknow on the 6th May, 1909. A 
few days before his death he executed a Will 
by which he bequeathed a one-third share 
of his estate to Khwaja Badruddin Hasan, 
bis sister’s son, whom he appointed his exe- 
cutor. The rest of his estate was divisible 
between the parties to this litigation who 
are his heirs under the Muhammadan Law. 

Musammot Amir Begam, the first re- 
Rpondent, is a full sister of Farid-ud din, 
Asghar Husain and Rashid-ud. din, respondenta 
Nos. 2 and 3, are his step-brothers and 
Musammet Mah Jabin Begam and Musammot 
Hamida Bégam, respondents Nos. 4 and 5, 
are his step-sisters. The sixth respondent 
who has been joined pro forma and who is no 
longer interested in this litigation is Farid- 
ud.din's widow. Asis not unusual in this 
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country, the breath was scarcely out of Farid- 
ud.din's body when these relatives of his 
began to scramble for his properly. The 
very day he died the first respondent Amir 
Begam applied to the District Court for 
the appointment of & curator to take charge 
of the deceased's property. The following 
day an application was lodged by Badruddin 
as executor opposing the petition for the 
appointment of a curator, The result of - 
this was tbat the District Judge stayed 
preceedings. Then the parties rushed off to 
the Reverue Couris at Sultanpur, each 
trying to obtain mutation of names in respect 
of the zemindari property left by the de- 
ceased in that district; at the same time, 
they began wrangling over the possession 
of certain .house property in the city of 
Lucknow. Ultimately, on the 6th August 
1509, the parties agreed tə refer their disputes 
to the arbitration of a gentleman, Munshi 
Sakbawat Ali, an old friend of the deceased 
who was well acquainted with the affairs 
of the family and who was one of the at- 
testing witnesses to the Will exeented by 
Farid-nd-din on the 230th April 1903. There 
ean be no doubt that this gentleman was 
selected for the office of arbitrator because 
of his intimate knowledge of the family 
history and of his intimate personal relations 
with the deceased. The parties were well 
aware of all these factsand it was without 
doubt their intention that Sskhawat Ali 
should avail himself to the full of his 
own knowledge of the family affairs in 
settling the disputes between them. 


Sakhawat Alt delivered his award in March 
1910, and on the 10.h June 1910 Badraddin 
Hasan applied to have it madea rule of 
Court. As might be expected, the other 
parties opposed the application. Some of 
them were dishonest enough to plead that 
they were not parties to the arbitration pra- 
ceedings and had no knowledge of them, 
Others, who had not the temerity to deny 
the fact of their baing parties to the reference, 
impeached the award on the ground of thear- 
bitrator’s miscondac’. The Subordinate Judze . 
has found that all the respondents were parties 
to the agreement to refer; bat he haa found 
that the award was vitiated by misgonduct 
on the part of Sakhawat Ali aud has rejected 
the application on that ground. 

The only point we have to decide in this 


BADRUDDIN HASAN V, AMIR BEGAM, 


appeal is whether the Subordinate Judge's 
finding in this respect is justified. 

^. Before proceeding to examine the varicus 
allegations of misconduct made against the 
arbitrator, wethink ifour daty to make 
` some general observations on the course which 
the proceedings took in the Court below. 

In the first place, 16 would appear from 

the tenor of the jadgment that the learned 
Subordinate Judge has misconceived the 
nature of the’ duties and powers of an 
arbitrator. . 
. And, in the next place, he would seem to 
have misunderstood the nature of his own 
functions ag a Judge entertaining an applica- 
tion for the filing of an award made out of 
Court. He seems to have assumed the 
attitude ofa Court of Appeal dealing with the 
decision of an inferior Court and to have 
found fault with the award because the 
various findings of the arbitrator were not 
such as he would have come to himself had 
he béen dealing with the mattersin dispute 
as a Court of first instance. 

Now, as regards the powers and duties of an 
arbitrator no fixed rules can be laid down. 
The extent of the powers aud' the nature of 
the duties are to be ascertained [rom the 
terms of the agreement to refer by which he 
is appointed. In the present case, the langu- 
age of the agreement is of the widest possible 
description. The parties, after. declaring the 
existence between them of disputes regarding 
the estate of the deceased Farid-ud.din and 
the Will left by him, agree to appoint 
Sakhawat Ali as their arbitrator to seb:le 
these disputes. They empower him to 
decide their differences "in any way he might 
deem proper” (378 tariga se munnstb samjhenge) 
and they undertook to be bound by his 
decision. Clearly, therefore, it was the 
intention of the parties to arm the arbitrator 
with most extensive powers, in fact they 
gave him authority to actin any manner ho 
- pleased, provided of course that he dealt 
fairly with ail parties concerced, As for his 
duties they were well understood. He was 
to decide whether the deceased had executed 
the Will and he was to determine how tho 
estate was to be distribated between the 
persons who had any claims as heira of 
Farid-ud din. 

Subject to any limitations conlained in the 
instrument of his appointment and to any 
statntory directions as to the manner in which 
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he is to discharge his duties an arbitrator 
may conduct his proceedings in any manner 


‘he thinks fit s» long as he asta in aasordaaco 


with the principles of justica equity and 
good conscience. He is not febtered by rales 
of practice which Courts of law adopt for 
general convenience. Ha is not bound, for 
example, (as the lower ‘Court appears to 
think he was) to record statements or admis- - 
sions of the parties, to take down the deposi- 
tions of witnesses, to mark and file docaments 
aad to behave in other respects as if he were 
the Judge ofa Civil Court bound by the 
adjective law laid down in the Code of Civil 
Procedure and-the rales made under it. He 
ig not under any obligation to make notes of 
his proceedings, though it may be advisable 
for him to doso; and if he does elect to keep 
suah notes they are his own property and he 
cannot be compelled to produce them in Court. 
He is not bound to observe the rales relating 
to evidence to be found in the Indian Evidence 
Act (cf. section 3 of the Act). In short, he 
has greater latitude than the Ocarts of law 
in order to do complete justice between the 
parties and muy, in forming his jadgmont, act 
upon merely’ moral considerations of ‘which a - 
Court of law could not taka cognizance (ef. 
Russellon Arbitration, 9th Edition, at paige 
98). Again, as the parties seleat the 
arbitrator to be the judge of their disputes 
they cannot, where the award is goodon 
the face of it, object to his . decision 
either upon la or fact and the Courts 
will not ordinarily review his discretion 
provided he ac.s within his authority and 
behaves fairly to each party. Nor will they 
interfere with his judgment ou any mere 
ground of mistake. He should hear all 
evidence material to the questions before 
him which the parties choose to produce, 
but all evidence must be tendered, otherwise 
no objection .willlie. And, lastly, while he 
may be called as a witness to give evidence 
respecting his proceediugs in the arbitration, 
there are certain limits beyond which he. 
cannot properly be questioned. On this point 
the law was laid down in the case of Duke of 
Bucclench v. Metropolitan Boird of Works 
(1) and is summarised as fullows at page 
303 of Russell on Arbitration, 9th Edition: — 
"It was decided in the House of Lords 
that an arbitrator called as'a witness in an 


action ou an award might be examined 
- (1) L. R. 5 IL, L. 418; 27 L, T. 1; 41 L, J, EX- 187. 


à 
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as to every matter of fact with reference 
to the making. of the award, what claims 
vere made and what admitted, so as i» pub 
the Court in possession of the history of the 
litigation up to the time of his proceeding 
to make the award, and whether in his 
estimate of the compensation he took into 
consideration any matters not, included in the 
reference and therefore not, within his jurisdic- 
lion, and it was laid down plainly that the 
defendants had mo right to go further and 


' question the arbitrator as to the elements 


which he took into his consideration in 
deterinining the quantum of compensation 
or to scrutinise the exercise by the arbitrator 
of his discretionary power to award compen- 
sation.” Such are the principles which are ac- 
cepted inthe Hoglish Law forregulating the con- 
duct of arbitrators and we are not aware of 
any provisions in the law of India which render 
them inapplicable to arbitration proceedings 
held in this country. Nor is there any reason 
tosuppose that the powers of the Courts 
in India to review the proceedings of arbitra- 
tors are any more extensive than they are 
in England. Those powers are defined in 
paragraphs 14 and 15 of the second Schedule 
to the Cade of Civil Procedure, and, speaking 
broadly, the Courts are authorized to interfere 
with the award on grounds personal to the 
arbitrator only when he is shown to have 
been guilty of corruption or misconduct or 
when he has acted after his jurisdiction has 
been withdrawn or when the award is, on 
the face of it, illegal, incomplete or indefinite. 
In the present case, leaving out the objec- 
tions which were taken to the validity of the 
agreement to refer and which were decided 
against the defendants, the award was chal- 
lerged ontwo grounds only, namely, the mis- 
conduct of the arbitrator and his exceeding 


the powers conferred upon him by the instru-- 


ment of submission, and what we have now to 
consider is whether in accordance with the 
principles, we have set ont above these 
objections were made good so as to vitiate 


. the award. 


Before we proceed to do so, we have to 
notice a point which was raisedin limine 
by the learned Counsel for the appellant. He 
contended that the written statements filed 
by the defendants were in substance applica- 
tions fo set aside the award and argued that 
as they were lodged in Court more than 
ten days after the award was produced before 
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the Sabordinate Judge they could nol be 
entertained as having been presented b»yond 
the period of limitation laid down in Ariicle 
158 of the firat Schedale to the Limitation 
Act (IX of 1908). We cannot accept 
this argument, In our opinion this Article 
cannot -possibly apply to a written statement 
which a defendant is required to filein 
answer to an application made for the pur- 
pose of having the award ,made a rule of 
Court. It is obvious that this rule of limita- 
tion cannot be applied because under para- ` 
graph 20 (3) of the second Schedule to the 
Code of Civil Procedure it is for the Court 
itself to fix the time within which cause is to 
be shown against the application, 

On this point, therefore, we find against the 
appellant, To turn now to the various alla- 
gations of miscondnet, 

The first, second and third defendants 
alleged in the firat place that there had been 
no proper ioquiry, that fhe parties were not 
summoned to appear before the arbitrator 
and that they had no opportunity of meeting 
the case set up by the plaintiff. The burden 
of proof was on the defendants and, as regards 
these allegations, the only witness they 
produced was one Shaban Ali, a person in the 
employment of Amir Bagam, the first 
defendant. According to him, there was no 
iuquiry at all. No party or witness was 
examined nor were the defendants called upon 
to rebut the plaintiff's case. In criss examina- 
tion he was obliged to admit that he was 
representing Amir Begam and that he was 
sent for by the arbitrator on several occasions 
and questioned with respect to the value of 
certain immoveable property. As against 
this evideice,we have the statement of the 
arbitrator onoath. Hesweara that he invited 
all the parties to put in written statements of 
their respective claims. He says they declined 
to do so because, as they said, he knew all the 
facts himself, He states that he was nevar ask- 
ed by the parties to hold inquiry upon any 
particular points, that none of them tendered 
any oral evidence and that he received and 
considered every ducument which any of the 
parties laid before him. ln short, it would 
appear that the arbitrator got little or no 
assistance from the parties themselves and 
was left to make such inquiries as he could 
without their aid. [tis quite clear that he 
did make inquiries to supplement his own 
knowledge of the various matters before him 
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and it does not lie in the mouths of the 
defendants who deolined to file written 
slatements and to tender oral eviden3e to 
turn round and accuse the arbitrator with 
having held no inquiry at all, or af least an 
ex parte inquiry We hold, therefore, that 
these allegations against the arbitrator were 
not proved. With regard to the arbitrator’s 
procedure which has elicited the adversa 
comment of the Subordinate Judge we have 
only toremark that the strictures passed 
upon the arbitrator’s conduct in this respect 
are unjustifiable. The arbitrator admitted 
having kept some notes of his proceedings 
which he says he destroyed as he thought 
there was no need to retain them after he 
had prepared his award. This isa _ perfectly 
valid explanation. We have already said 
that an arbitrator is under.no obligation to 
keep notes, or if he keeps them, to produce 
them in Conrt and the Subordinate Judge was 
quite wrong in imputing misconduct to 
Sakhawat Ali on this score. He was equally 
wrong in imputing blame to the arbitrator 
for returning documents to the parties who 
produced them. He was under no duty to 
retain them and his answer that he gave back 
the documents as he no longer required them 
was all that was necessary to justify his 
conduct. Aswe have pointed out an arbitrator 
is not the Jadgeof a Civil Court, tied down 
by the rules of procedure prescribed for the 
trial of suits in such tribunals. The second 
count in tbe indictment of miscondnat is 
based on allegationg of partiality. Briefly 
put, the defendants’ case was that the choica 
portions of the property were allotted to. the 
plaintiff and that in fact the share awarded 
to the plaintiff was of greater value than he 
was entitled to. First, it is claimed-that the 
arbitrator based his valuation of the zamindarz 
property upon wrong data. It is said that 
he had before him two sets of figures showing 
the profits of the property. There were 
certain accounts kept, or said to have been 
kept, by the deceased : on the other hand, 
there were ‘the village papers kept by the 
palwar:. The former showed the profits at a 
higher figure than that set cu5 in the latter 
and the argument was that the arbitrator 
was guilty of misconduct because he basad 
his calenlatiors of the value of the property 
upon the patwart's accounts. The Sub Jadza 
has accepted this contention. We have no 
hesitation in saying that tbe learned Sab- 
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Judge was wrong in so doing. It lay entirely 
within the diserotion of the arbitrator to 
accept cr reject any evidence which was laid 
before him. The arbitrator explains that he 
accepted the patwart’s figures because he was 
of opinion that they were more likely to bo 
correct than the figures in the private 
accounts and he also give his reasons for 
suspecting that the private accounts were 
unreliable. It was not competent to the 
Court below to review the discretion exercis- 
ed by the arbitrator in this respect and to 
hold that he was wrong in preferring one set 
of accounts of another, There is absolutely 
no evidence to show that the arbifrator’s 
choice of the materials before him in this 
conneeljion was i: fluenced by any corrupt or 
unworthy motive and we hold him acquitted 
of any charge cf misconduct in this respect, 

The next point baksa by the objectors with 
rerpect fo valuation of the property relatet 
to certain dwelling houses in Lairkiow. 
The Subordinate Judge cime to the oon. 
slusion that the arbitrator made no 
sufficient inquiry a3 to the value of these 
houses. He refers to certain ans vers given 
on this subject by the arbitrator in the 
course of a cross-examination which lasted 
several days and exceeded the limits of pro- 
priety as defined in this case cf Du'e of 
Buccleuch v. Metornolitan Mord of Worte (1) 


io which we have already referred. The 
arbitrator, it is said, made a cursory 
inspection of the property which he said 


enabled him along with some experience he 


pessessed in the matter of building to form 
an estimate of the value. Then, when he 
was further heckled in cross-sxamination hoe 
said he took into aecoant the probabla 
ren'al value thongh he admitted that tha 
houses themselves had never been rented, 
He said he relied upon his personal know- 
ledge of the rents of houses in the vicinity. 
What he did finally. however, war to invite 
the parties to send in syle! tendars, statins 
the prices they were prepnred to pay for 
the whole lot of the houses, foor in number, 
The only oue of the parties who off+red for 
all fonr houses was the pliin*iff who bid 
Rs. 11,900. The arbitrator considered 
that Ra. 11,800 was a fair estimate of tha 
value of the property and ho assigned 
it to the plaintiff at that figure The 
conduct of Sakhawat Ali with respect to this 
portion of the award is characterized by 
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. the lower Court as arbilrary. We dissent 
‘entirely from that opinion and consider 
that the arbitrator acted quite fairly and care- 
fully. 
another grievance with reapect tothis house 
property, namely, that one of these four houses 
belonged to her and was not & portion of 
Farid ud.diu's estate. The arbitrator's reply 
to this was that he knew that the house ia 
question had been assigned many years ago 
to Amir Degam under a deed of compromise. 
But he added that Farid.ud din had never 
given up possession of the property and had 
always treated it as his own mentioning it 
in his will as being a portion of his estate. 
He said he believed Farid ud-din had a good 
title by adverse possession and that the houae 
was in fact his own notwitbstanding the 
deed cf compromise. That is a sufficient 
answer to Musammat Amir Begam’s olaim 
io the house. 

A third point taken by the defendants was 
that the arbitrator acted unfairly in allotting 
to them szamindart property affected with an 


encumbrance of Rs. 20,000. Ib was admitted 


that the arbitrator in dividing the proper- 
iy had laid down each of the 
was liable to pay a rateable portion of this 
debt in acecrdarce with the extent of his or 
her share, but it was argued that the defen- 
dania were placed at a disadvantage because 
the share in Mauza Rasulabad which nas 
subject to this charge had.been made over to 
them whereas the plaintiff had got the village 
‘of Hajiganj (Mohiuddinpur) which was free 
from encumktrance and would rot be expcsed 
tothe risk of suit brought by the mort- 
gagee. The Subordinate Judge was impres- 
sed with this argument aud thought the 
arrangement unfair as if might be aifficult 
for the deferdants to obtain contribution from 
the plaintiff in ease they were obliged to pay 
up ihe whole debt. We pointed out to the 
respondents’ learned Counsel that whatever 
method of distribution was adopted one or 
other of the parties would have to take over 
ihe encumbered property and we invited 
them to suggest any cther arrangement 
that could have been adopted, but we were 
unable to obtain any satisfactory answer 
to this invitation. And we are satisfied, 
after a careful examination of the facts, that 
the arbitrator’s action in this respect was 
quite fair and proper. It is to be noted here 
that Amir Begam was already a co-sharer 


a 
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in Mauza Rasulabad: she held a share iu 
eo tenancy with Farid-ud-din and it was, 
therefore, quite proper that the arbitrator 
should, as far as he could, assign her a share 
of the deceased’s property in that village. 
As for the defendants Nos 2 to 5 it 18 proved 
that they specially asked the arbitrator to 
give them a share 1n Rasulabad. Exhibit 
19 isa letter addressed to the arbitrator on 
their behalf in which, after a reference to 
the house property in Lucknow, the follow- 
ing passage occurs:— after giving us a 
share in this (house) property let the rest 
of our share be made up to us by giving ua 
a share in Rasulabad adjacent to our share 
in Mahal Pachchim which we already 
possess." 

It may well bə asked, as was asked by tho 
appellant's learned Counsel, what right these 
defendants have to turn round now and 
complain because they have got what they 
asked the arbitrator to give them. Their 
objection to his part of the award is posi- 
tively dishonest and should not have basen 
entertained for a moment. 

Theonly other matter in dispute is the 
amount of the Pleader’s fee and with regard 
to this we propose to pass a special order, 

here seems to be a notion abroad among 
litigants in this Province that, after having 
entered into solemn engagements to refer 
their disputes to arbitration and after having 
had proceedings taken ending with an award, 
they are at liberty to come into Court and 
dispute the award in the most reckless 
fashion, [t is by no means an uncommon 
experience to find parties behaving as the 
defendants have done in this case. 
They do not get all they want out of the 
arbitrator and forthwith proceed to resist 
the filing of the award by putting forward 
wild aceusations of misbehaviour and what 
not on the part of the arbitrator. Not in- 
frequently, they go the length of impeaching 
the agreement to refer, pleading, as did sume 
of the defendants here, that they were not 
parties to the contract. Insbort, the inclina- 
tion seems to be to Jook upon arbitration pro- 
ceedings as a more or less solemn farce, a 
mere interlude in the course of litigation 
which either party can ignore if he is dis- 
appointed in his expectations. We think 
it is proper that this peculiar view of tho 
nature of arbitration proceedings should be 
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discouraged to the utmost extent. In the 
. present ease the bshaviour of the defendants 
has been scandalous and merits the ssverest 
condemnation and we propose, therefore, to 
_ mark our sense of their conduct by availing 
ourselves of the discretion reserved to us 
by: paragraph 288 of the Oudb Civil 
Digest, Ordinarily, in proceedings of this 
kind the | Pleader's fee would ba salcalated 
at one quarter of the ordinary fee in a suit or 
appeal. Under clause (6) of this rule we 
are empowered to award costs on a higher 
or lower scale than the ordinary rules in 
special cases and we think that this is a 
proper occasion for special order. 


We direct. therefore that this appsal ba 
allowed, that the order of the Court below 
be set aside and that the award be filed and 
made a decree of Court, save and in so far as it 
provides for the partition of Rasulabad by 
metes, and bound between the defendants, 
And we dirces that the plaintiff-appellant's 
costs in both Courts including in each Court 
Pleader’s fees on the highest scale as laid 
down in paragraph 288 clause (1) of the Oadh 
Civil Digest be paid by the defendants-re- 
spondents, one half by the defendant. respond. 
ent.No 1, and other half by the de- 
fendante respondents Nos. 2 to 5. 


` 


Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp Civin Apenau No. 300 oF 1909, 
January 22, 1912. 
Present: — Mr. Justice Johnstone and 
Mr. Justice Rattigan. 
ZENAB —PraruTIFF—ÁPPELLANT 
versus 
SHAH NAWAZ KHAN AND OTHEBS— 
DEFENDANTS — RESPONDENTS. 
Custom—Alienation—Pathans of Miani, District 
Hoshiarpur — Alienation in favour of son- in-law— fight 
of son's daughter to object to alienation — Son bequeath- 
ing right to daughter-—reversioner's right to object 
mot alienable —4Alienalion by male-holiler not void but 
voidable. f 
- The right of a reversioner under the Punjab Custom 
to dispnte an alienation of ancestral property by the 
male-holder cannot be Lransferred by hin to a strang- 
er. o `’ i 
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- subject to ordinary Punjab custom, 
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Tota v. Abdullah Khan; 66 P. R. 1897 
Muladad v. Ram Gopal, 22 P. R. 1900; 186 P. L. R 
1900; Jawala Sahat v. Ram Singh, 97 P. R. 1909; 98 P. 
W. R. 1909; 2 Ind. Cas.,954; 183 P.L; R, 1909, followed. 

Àn alienation by a male-holder, otherwise than for 
necessity, is only voidabie. Ttis not void and on the 
death of the alienor the property alienated does not 
vest in the reversioner without any action on ‘his 
part. 

Among Padhane of Miani in the Hoshiarpur Dis- 
trict, a daughter of the son of a male. alienor is not 
entitled to object to the alienation by him of: ancest- 
ral immoveable property to a son-in-law, even though 
the said daughter's father has in a Will bequeathed to 
her the right to raise such objection and to sue for the 
recovery of such property. 

Atma Singh v. Kalu, 93 P. R. 1905 ; 162 P.L: R. 1905; 
Chiragh Bibi v. Hassan, 19 P. R. 1906 ; 70 P.L.R. 1906; 
Nawab -ud-din v. Musammat Kami, 12 P. R. 1901; 


77 P.L. R. 1901., distinguished. 


Second appeal from tho order of the Divi- 
sional Judge, Hoshiarpur Division, dated the 
9th February. 1909, reversing that of tho Sub- 
ordinate Judge, Hoshiarpur, datel the 265h 
November 1903, decreeing plaiatiff's claim. 

The Hon'ble Mr. Muhimmai Shafi, for the 
Appellant, 

The Hon'ble Mr. 


spondent, 


JU DGMENT.—The ee of the parties 
given below illustrates the dispute DS 
them:— 4 


Shadi Lal, for the Rə- 


r 


GAULAM MUHAMMAD, 


Pa a 
Ghulam Rasul, Musanvmat 
Khadeja, 
Musammat Zenab, (defendant No. 3.) 
plaintiff, married married to 
to Sadullah Shah Nawaz, 


. Khan: (defendant No. 1.) 
- Í 


Abdur Rahman, 
(defendant No. 2.) 


The claim is against defendants for 190 
kanals 15  marlas' of land which plaintiff 
alleges Ghulam Muhammad, the common an- 
cestor, gave to Shah Nawaz, defendant No. 1, 
his son-in-law, io exchange for 159 kanals 16 
marlas of other land. The contentions were 
that the exchange was not an act of manage- 
ment merely, but-was effected for the pur. 
pose of unduly benefiting defendant No. 1, the 
land in suit being much more valuable than 
that taken in exchange, and that this act was 
ultra tives of Ghulam Muhammad,. a Puthan 
of Mianiin the Hoshiarpur District, and so 
lt wa 


+ 
- 
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also urged that bafore he died Ghulàm Rasal 
exe3uted a Will in favour of his daaghter, the 
plaintiff, in which inter cli: he baqierthsl 
to her the right to sue for avasallati»a of tha 
aforesaid exchange. 

Defendants resisted the claim, impuzniag 
the Will and its effectivaness, denying plain- 
tiff's right to sue apart from the Will, affirm. 
ing the good faith of the exchange acid adding 
that ib was done to reward Shah Nawaz 
defendant No. l for his services to Ghulam 
Muhammad, 

The firs& Court held the Will proved and 
effective; that plaintiff can sue under section 
42, Specific Relief Act, thongh she isa 
woman, reliancs here being placed on the re. 
marke in Duhort v Radho (1), that the 
exchauge was effected to injure Ghulam 
Resul aud his family, and that there is no- 
thing to show that the exchanga was made 
to reward defendant No. 1 for his services, 
which had been already otherwise sufficiently 
rewarded ^ 

Plaintiff thus obtained her decree on the 
condition ihat she should surrender the land 
taken in exchange by her grandfather, and the 
defendants, of course, appealed The learned 
Divisional Jadge sided with defendants and 
dismissed plaintiff’ssait with costs throughout, 
holding that while the exchange was intended 
to benefit defendant No. 3, the transaction, in 
view of the sizə of Ghulam Muhammad’s es- 
tate, was mot calculated to cause any appreci- 
able injury to reversioners; that Ghulam Rasul) 
though he did attempt to revive or keep 
alive a grievance abont the exchange by mak- 
ing mention of itin his Will, had virtually 
acquiesced in if by silenca; that even if 
Ghulam Rasul had power to contest the ex- 
change, he could not tranamit the power to 
his daughter —0. A. 356 of 1908 of this Court, 
-——aud that plaintif® had herself no right to 
contest an alienation by a former male 
owner. 


" Plaintiff has preferred a further appeal 
here and we bave heard the whole case argued 
by Mr, Shafi for appellant and by Mr. Shadi 
Lal for respondents. The contentions in the 
appeal pebition are that both Courts having 
found the exchange a one-sided one, the lower 
Appella'a C urt shoald have upheld the 
order of the first Court; that Ghulam Rasul 


(1) 72 P. R. 1906. 
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did not acquiesce in tbe exchange but intend- 
ed to dispute it; that both by virtue of tha 
Will of Ghulam Rasul and in her own right 
as heiress plaintiff had the right to have tbe 
exchange set aside, 

We need give no decision as regards the 
first and second of these contentions, for we 


- have arrived at the conclusion that the third 


contention is untenable. It has been fre. 
quently held that the right of a reversioner 
under Punjab custom to dispute an alienation 
of ancestral property by the male-holder can. 
not be by him transferred to a stranger.— Sea 
Tota v. Abdulla Khan (2): Mouladid v. Ram 
Gopal (3); Jawala Sahai v. Ram Singh (4), 
and Rattigan’s Digest, para 67, Remark. 


In the ruling of Jawila Sahai v. Ram Singh 
(4) a previous ruling by a Single Judge of 
this Court was treated as being in conflict 
with the Full Banch decision, namely, Sher 
Singh v Sidhu (5), which is quoted by Mr. 
Ehafiin his argument. The line taken is 
that, the exchange being wltra vires of 
Ghulam Muhammad, immediately on his 
death Ghulam Rasal becata owner of the land 
now in suit and that what he dealt with 
in his Will was not a prospective right as 
reversioner but an actual vested title, and 
that thus the Full Bench ruling has no appli- 
cation in such a ease as the present one. We 
are unable to assent to this kind of reasoning. 
lt is admitted by Mr. Shafi, and indeed it is 
beyond the reach of controversy, that at most 
the exchange here is a vordizble, and by no 
means in itself a void, transaction, and there- 
fore it is obvious that at the timo of exe- 
eutiog his Will Ghulam Rasul had nothing 
more than a right to sue and to contest the 
exchange. We hold, therefore, that Ghulam 
Rasul’s Will, even if executed and otherwisa 
valid, does not operate tc transfer to plain- 
tiff the testator’s rights as a reversioner undor 
Punjab custom. We also lay it down that, 
if Lal Chand, J., in Sher Singh v. Sidhu (5), 
intended to rule that an alienation by a male 
proprietor, otherwise than for “necessity” is a 
void act and that on his death the property 
alienated vests without more in his rever- 


sioner, then his view is incorrect, 


(2) 66 P. R. 1897 

(3. 22 P. R. 1900; 186 P. L. R. 1900, 

(4) 67 P. R. 190J; 98 P. W. R. 1909; 2 Ind. Chas 951, 
133 P. L. R. 1909. 

(6) 11 P. R. 1907; 0 P. W. R. 1907,30 P. L. R. 1907, 
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And it is still easier to show that plaintiff 
has no power iu herself, as son's daughter 
of Ghulam Muhammad, to question any act 
of his. Mr. Shafi argues bere that ia the 
absenca of collaterala near enough .tə inherit 
a daughter becomes fall owner by inherit- 
ance, aud farther that, if a gift toa daughter 
is valid, it makes her a fullowner. He 
also points out that these Puthans are 
endogamous, that they lean towards Muham- 
madan Law and that. their daughters are 
more favoured than among Jats, He admits 
that there is no direct authority for the 
proposition that a female of Pathan race, 
even if she is heiress, can sontrol her father's 
father’s dealings with his landed estate or 
indeed that in any Punjab tribe a woman 
heiress can control any male holder’s deal. 
ings with his land; and in these circumstances 
his: contentious are somewhat startling. 
He appe: to lose sight of the fact that 
his references to the favoured position of 
daughters among these Pathans tell rather 
against his client than in her favour, for 
after all-the exchange was for the benefit 
of a daughter and the land given was a 
very minute fraction of the 10,000 kanals 
of land owned by Ghulam Muhammad. Bat 
we need not labour this point for the 
authorities cited by Mr. Shafi, admittedly 
not directly in point, seem to us to fall far 
short of establishing his propositions. Clear. 
ly such rulings as Atul Krishna Sircar v. San- 
yasi Churan Sircar (6); Radha Prasad v. Rani 
Manz Dassee and Peary Lal Mullict v, Ranes 
Mant Dassee (7); Pudam Lal v. Tet Ohand 
(8); Atma Singh v. Kalu (9) which are cited 
as showing that gifts of immoveable pro- 
perty to daughtera import transfer of fall 
ownership, unless the documents indicate the 
contrary, are quite beside the mark, for 
hera there is no gift or bequest of the Lin l to 
plaintiff. 


Then, in Ohzragh Bibi v. Hassan (10) and 
Lahori v. Radha (1), the alienations 
which females were allowed to impugn were 
by females with life interest only, and this 
seems to us to make all the difference. A 
female heir may well be allowed to prevent 


(6) 33 C. 1051; 9 C. W. N. 784; 2 C. L. J. 50. 
(7) 33 C. 947; 8 C. L.-J, 502; 100. W. N. 695. 
(8) 29 A.217. 

(9) 93 P. R. 1905; 162 P. L. R. 1925. 

(10) 19 P. R. 1906; 70 P. L. R. 1906. 
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a predecsssor who has only a life-interest 
from making away: with the property 
without "necessity", but it is a long step 
from this to the position that, bacausa she 
is heiress, she oan control the acts of a male 
predecossor. In this connection we d» not 
think that such ruling; as those in which 
a daughter ia said in cartain circamstances 
aud in certain tribas to come within the 
category of “uulad” are siffiaient authority 
for according to h«r the peculiar rights of 
control allowed by Punjab custom to male 
agnates. The origin of those rights is to be 
found in the desire of Panjabi tribes to keap 
ancestral property in the bands of the agnatic 
group whose common ancestor acquired the 
property, aud it is always the male azuatea 
who have been found to have these rights. 
Lastly, such a casa as Naw b ud-din v. Massam- 
mat Kamz (11) cited by Mr. Shafi, does not 
seem to us to help him mach. Thora upon the 
death pendente lits of a reveraioner plaintiff, 
who had sued to set aside an alienation by 
a previous male-holder his heir, a female 
was allowed to prosecate the suit in his 
stead; bat, jn our opinion, it does not follow 
from this, even if the decision is a sound 
ong, a point on which we offer no opinion, 
that she would have been entitled to ina 
stitute such a suit herself, if her predazasgor- 
in.interesb had not instituted one at all, 

We hold, then, that it has not been shown 
that among these Pathins of Miani in the 
Hoshiarpur District a daughter of the son 
of a male alienor is entitled to objest to the 
alienation by bim of ancestral imm>veable 
property to a son-in-law even though the 
said daughter's father has in a Will 
bequeathed to her the right to raias such 
objection and tosue for recovery of the said 
property. We, therefore, dismiss this appeal 
with costs. j 


Appeu dismissed. 


(11) 12 P. R. 1901: 77 P. D. R, 1901. 
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CALCUTTA HIGH COURT. 
Civin Rute No. 4273 or 1911. 
January 19, 1912. , ; 
^ Present: -Sir Lawrenca Jenkins, KT, Chief 
Justice, and Mr. Justice N. Chatterjea. 
BENGAL NAGPUR RAILWAY Co., Lp. 
— DEFENDANTS—-PETITIONERS 
VErSUS 
RAM PROTAP GHANESWAM DAS— 


PraiNTiFF-—OPrOs.TE Parry. 

Railways Act (IX of 1890), s. 47%7—Rules made by 
Railway Company—Rules adopted by Railway Company 
to be deemed as made by them-Identity of rules, 
whether should appear on face of Circular or Gazette. 

Rules adopted by a Railway Company, though not 
originally prepared by it, would come within the des- 
cription of rules made by it: and rules so adopted, if 
ganctioned by the Governor-General in Council and 
published in the Gazette of India, would satisfy 
the requirements of section 47 of the Railways 
Act. 

It is not necessary that the identity of rules 
made by a Railway Company with those sanctioned 
and published, should appear on the face of the Cir- 
cular or the Gazette. 


Rule against the order of the Small Cause 
Court Judge of Sealdah, dated April 29th, 
1911. 

Mr. Begram and Babu Manmatha Nath 
Mukherjee, for the Petitioner. 


JUDGMENT. 


JENKINS, O. J.—This application arises out 
of a suit brought against the Bengal-Nag- 
par Railway Company for the refund of whar- 
fage charges: alleged by the petitioner to 
have been illegally realized from him. 

A decree was passed againt the Railway 
Company in petitioner's favour. 

The Railway Company then obtained a 
Rule under section 25 of the Provincial 
Small Cause Courts Act, 1887, questioning the 
validity of this decree, and it is with that 
application that we are now concerned. 

Having regard to the circumstances of the 
case and the materials on the record, the ónly 
point that arises for decision is whether rules 
have been made, sarctioned and published 
as prescribed by section 47 of ike Indian 
Railways Act, 1890, which entitled the Rail- 
way Company to make the wharfage charges 
claimed by them. 

Section 47 provides “that every Railway 
Company......shall make general rules oon- 
sistent with this Act.........(f) for regulating 
Lhe terms and conditions on which the Bail- 
way Administration will warehouse or retaia 


goods ab any station on behalf of the con^ 
signee or owner", It is, however, enacted by 
sub-section (3) that a rule made «under thia 
section shall not take effect until ib has re- 
ceived the sanction of the Governor-General 
in Council and been published in the Gazstte 
of India. 

The rules on which the Railway Compauy 
relies are those which were published in the 
Gazette of India onthe 3rd of July 1902, 
and those rules were sanctioned by the Goyer- 
nor- General in Council. 

But the question is whether they were mada 
by the Railway Company. 

Rales adopted by the Railway Company, 
thongh not originally prepared by it, would 
come within this description, and rules so 
adopted, if then sanctioned by the Governor- 
General in Council and published in the 
Gazatte of India, would satisfy the require- 
ments of section 47. 

It is not clear that the learned Judge 
considered the case from this point of view, 
Moreover, he appears to have regarded the 
decision in Hart Lal Sinha v. The Bengal-Nag- 
pur Railway Company (1) as in some measure 
governing this case. l 

Bat that is not so; bhab case came before 
the High Court on a reference under section 
69 of the Provincial mal! Cause Courts 
Act with the limitations which that procedure 
implies, and the decision turned wholly on 
the funding of the Small Cause Conrt that 
i» had not been proved that there were 
rules made, sanctioned and published as re- 
quried by the Act. 


Here, on the other hand, the question is 
whether the rules were so made, sanctioned 
and published, and this question must be con- 
sidered afresh by the Court of Small Causes 
in the light of the above remarks 

It is to be regratted that any doubt on 
this point should be permitted to oontiuue 

The remedy is simple and it may reasons 
ably be hoped that it will be applied, so 
that Railway Companies may be spared the 
expense and aunoyauce of that class of liti- 
gation of which the present suitisa type. 

The Rule is, therefore, made abaslate, the 
decree of the Small Cause Court is set 
aside, and the case sent back to the Small 
Cause Court for a fresh hearing in the 
light of the above remarks. The parties 


(1) 18 O.LJ. 150; 15 C. W. N. 195; 9 Ind. Cas. 331° 
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will be at liberty to adduce further evidence 
for the purpose of establishing or negativing 
the identity of the rules (if any) made by 
the Railway Company with those sanctioned 
and published; and I would here remark 
that i6 is not necessary, as the learned Judge 
seemed to suppose, that this identity should 
appear on the face of the Circular or the 
Gazette. : 

The costs of this application, which we 
assess at 2 gold mohurs, and of the suit 
up to this stage, will abide the result of 
the re- hearing. 


N. CHATTERJEA, J.—I agree. 
Rule made absolute ; 
Oase remanded. 


ALLAHABAD HIGH COURT. 
Exconp Crvin ApPgAL No. 516 or 1911. 
January 26, 1912. 

Fresent:—Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 

CHAMPA LAL-—PLAINTIFF—ÁÀPPELLANT 
versus 
SHAM SUNDAR MALI AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 

Hindu Law—Son's pious liability to pay father’s 
debt—Limitation—Limilation Act (IX of 1908), 
Sch. I, Art. 120, 

The liability of a son to pay his father’s debt arises 
from the moment when the father fails to discharge 
his obligations and such a claim is governed by Arti- 
ole 120 of the Limitation Act. 


Second appeal from the decision of the 


Additional Judge of Jaunpur, dated 26th 
November 1910. 

Mr. £L. M. Banerji. for the Appellant. 

Mr. O’Conor, for the Respondents. 

JUDGMENT.—A perfumery business 
was carried on by one Radha Kishen. The 
business as well as other property moveable 
and immoveable passed on his death to his 
two sons Bindesri Pershad and Nandan 
Pershad and to Sham Sundar and Ram 
Behari, two sons of  Bindesr Pershad. 
Nandan Pershad relinquished all his right in 
the business and property and for some years 
the business was carried on by  Bindesri 
Pershad. In December 1908 tke plaintiff. 
appellant" advanced a sum of Re. 1,201 to 
Bindesri Pershad for the purposes of the 
business, 


[1512 


On December 15th, 1905, Bindesri Pershad 
executed a deed of gift in favour of his son 
Sbam Suudar. He seems to haye repented 
of the gift andlitigation followed. Ultimately 
Musammat Gangajali was appointed guardi- 
an of Sham Sundar. In the present suit, 
instituted in August 1909, plaintiff claims a 
decree for Rs. 2,369 odd against Bindesri 
Pershad, Nandan Pershad and Sham: Sundar. 
The amount claimed is made up of the sum 
of Rs, 1,201 mentioned above, interest 
thereon and other items. Bindesri Pershad 
and Nandan Pershad died after the institu. 
tion of the suit but the plaintifi’s rights are 
not affected thereby. 

The first Court passed a decree against 
Sham Sundar for a small sum of money and 
dismissed the rest of the «claim. The 
plaintiff appealed. The questions for deci- 
sion in the lower Appellate Court were (1) 
whether the plaintiff had succeeded in prov- 
ing the advanca of Rs. 1,201 in December 
1903 and that the debt was still outstanding; 
(2) whether the acknowledgment made 
by Bindesri Pershad on November the 18th, 
1906, is binding on the defendant Sham 
Sundar and could be used for the purpose of 
extending limitation as against Sham Sundar, 
and (3) whether the claim should be 
decreed against Sham Sundar by reason of 
his liability under the Hindu Law to pay 
his father’s debts. 

The District Judge held that the advance 
of Rs. 1,201 was proved and that the debt 
was still outstanding; that the acknowledg- 
ment made by Bindesri Pershad in November 
1906 was not binding on the defendant Sham 
Sundar because the father and son had 
separated before that date and the acknow- 
ledgment was made for the purpose of 
harassing Sham Sundar and his mother, and 
that the plaintiff's claim could not be deo. 
reed against Sham Sundar because on the 
execution of the deed of gift of December 
1904 Bindesri Pershad ceased to have an 
interest in the property and the family 
ceased to be joint. 

The decision of the learned Judge on the 
first two points is accepted by the plaintiff, but 
16 is contended that the claim of the plaintiff 
should have been decreed in full against 
Sham Sundar in enforcement of his pious 
liability to pay his father's debts. On be- 
half of Sham Sundar it is contended, that as 
no use can be made of the acknowledg- 
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ment of the 18th of November 1906 as 
against him the plaintiff's suit is barred by 
limitation as against him, and that, in any 
event, execution could not be taken out 
against the property transferred to Sbam 
Sundar by the deed of gift. 

It' seems to us that the deed of gift may 
be put out of consideration. It is not a 
ease of a man who is indebted to others 
transferring his property to strangers. At 
the date of the deed cf gift there, was a 
joint family consisting of Bindesri Pershad 
and’ his two sons. It is contended on behalf 
of the plaintiff that the deed was altogether 
ineffectual. We think that if it had any 
effect it was as a relinquishment by the 
father of his undivided interest in the joint 
family property. Both before and after the 
gift the whole of the property of the family 
was liable to answer to the plaintiff's claim 
and i6 conld not cease, to be liable by one 
member of the family relinquishing his in- 
terest in ib, 

The plaintifi’s case as brought was, no 
doubt, as contended by Mr. O'Conor, based 
upon an implied promise made by Bindesri 
Pershad a8 manager of the business to re-pay 
the sum advanced by the plaintiff for the 
purposes of that business. As against 
Bindesri Pershad the suit was governed in 
respect of limitation by. Article 57 of the 
first Schedule of the Limitation Act., it might 
also be regarded as being governed by that 
Article as against Sham Sundar if he is liable 
for the loan as one contracted on behalf of 
the family by the’ Manager of the family 
business. The suit was instituted in 
August 1909 and the claim is barred by 
limitation against Sham Sunder, if it is 
regarded as one for money lent, for, as 
already stated, the acknowledgment of 
November 1906 is of no use to the plaintiff 
as against Sham Sundar. But we think 
that we should be tying the plaintiff too 
closely to the words of his plaint if we 
declined to consider the claim as one to 
enforce against a son his pious obligation 
underthe Hindu Law to pay the debts of 
his father and to obtain a decree which 
could be executed against the joint family 
property. 

[n paragraph 4 of the plaint ib is stated 
that “all the defendants (personally), the 
property of all the defendants and the 
family property of all the defendants are 
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liable to pay all the sums due to the 
plaintiff,” and one of the questions considered 
by the lower Appellate Court was whether 
the claim should be decreed against Sham 
Sundar by reason of his liability to pay his 
father’s debts. 1t has been held in several 
cases that the lability of a son to pay his 
father’s debts arises from the moment when 
the father fails to discharge his obligations 


‘and that such a claim is governed by Article 


190. This suit was instituted less than six 
years after the money advanced became due 
to the plaintiff and is, therefore, within time 
against Sham Sundar. 

We, therefore, allow this appeal and in’ 
modification of the decree of the lower Ap- 
pellate Court we give the plaintiff a decree 
against Sham Sundar for Rs. 1,162 with 
interest a4 6 per cent. per annum from the 
date of the suit to the date of realization to be 
enforced against any portion of the ‘joint’ 
family property now in his hands. The sum’ 
decreed is, of course, included in the sum 
already decreed against Bindesri  Pershad. 
The plaintiff will get his costs in all three 
Courts on the sum of Rs, 1, 216 against Sham 
Sundar and will pay the costs of Sham 
Sundar on the sums disallowed; the costs of 
this Court will include fees on the bigher 
scale. 

Appeal allowed. 





ALLAHABAD HIGH COURT. 
FinsT Civit AFPEAL No. 244 or 1910. 
January 10, 1912. 
Present:— Sir Henry Richards, Kr., K. O., 
Chief Justice, and Mr. Justice Banerji. 
RAMCHANDRA DAS —PrAINTIFF— 

_ APPELLANT 
í ET8US 


Rao FARZAND ALI KHAN AND ANOTHER 


—DEFENDANTS— RESPONDENTS, 

Registration Act (III of 1877), ss. 32,60, 73, 87— 
Presentation for registration—indorsement of certi- 
ficate of registration on the bond—Presumption—Evit- 
dence Act (I of 1872), s. 114— Defect in procedure of. 
registration, consequences of —Admissibility of document 
4n, evidence. 

The certificate of due registration endorsed upon a 
bond raises a strong presumption in favour of its due 
registration and,in the absence of clear proof that 


- the requirements of law were not complied with, the 


Court is bound to admit the sume in evidence. 
Mujibunnissa v Abdur Rahim, 28 A, 233; 28 I. A. 
15; Muhammad Ewaz v. Birj Lal, 4 LA. 166; l. A. 


` 
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465 ; Ishri Prasad v. Baij Nath, 28 A. 707, A. W. 
N. 1906) 195; 8 A. L. J. 372, referred to. 

A document was presented for registration to a 
Sub-Registrar who for some reason refused to register 
it. An application was then made to the Registrar 
who set aside the order of the Sub-Registrar but, in- 
stead of returning the document to the applicant for 
making a fresh presentation to the Sub-Registrar, 
himself sent the document to the Sub-Registrar for 
registration. The document was thereupon register- 


Heid,that the irregularity in sending the decument 
direct to the Sub-Registrar for registration was a 
defect in procedure and did not vitiate the registra- 


tion. 

First appeal from the decision of the 
Subordinate Judge of Saharanpur, dated the 
29th June, 1910. 

The Hon’ ble Mr. Moti Lal (with him Dr. 


Satish Ohandra Benerji), for the Appellant, 


Mr. Ohoudh:i (with him the Hon'ble Mr 


Sunder Lal), for the Respondents. 


JUDGMENT.—- This appeal arises out of a 
suit brought by the plaintiff against the 
defendants to realise the amount of a mort- 
gage-bond dated the 5th cf February 1888. 
The bond was originally made in favour of 
Bansi Lal, the father of the plaintiff Seth 
Ram Chandra Das. The bond was apparent- 
ly executed by the defendant Rao Farzand 
Ali Khan on behalf of himself and also on 
behalf of his mother. The merits of the case 
have not been gone into by the Court below 
and the question involved in tbis &ppeal is 
the question whether or uot the learned 
Subordinate Judge was right in holding 
that -the bond in suit had not been daly 
registered and accordingly could not be 
given in evidence by the plaintiff. The bond 
was in fact registered to this extent at least 
that it was received in the Registration 
Office and a certificate of registration 
ja endorsed thereon, or rather certain 
endorsements appear uponthe bond. From 
-these endorsements it would appear that 
the bond was presented for registration 
in the office of the Sub-Registrar on Monday 
the 4th of June 1883. Assuming for a 
moment that the bond was duly presented 
within the meaning of section 52 of the 
Registration Act of 1877, the presentation 
was made in time. Simultaneously with 
the presentation of the bond, an application 
Was made under section 36 of the same 
Act to’ summon the exesutants. They did 
not appear. The Sub-Registrar considered 
that execution was not admitted and he, there- 
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fore, refused registration. The matter then 
came before the District Registrar under an 
application made on behalf of Bansi Lal under 
section 73 of the Act. The presence of 
Faizand Ali was procured and he admitted 
the execution. of the bond. The District 
Registrar made an order in the following 
terms:— The document bə registered as 
admitted to have been executed by Farzand 
Ali Khan,” Some way or another the bond 
found its way bank tothe Sab-Registrar’s 
office and was registered. Exactly how the 
bond found its way back to the Sub-Re- 
gistrar’s office is not very clear. The plain- 
tiff, who is the son of Bansi Lal, ia his 
evidence says: ^ The document was not 
returned to me by the Judge. It was sent 
to the Roorki Tahsil and it was registered 
there.” Except this statement, there is 
nothing to show how the bond got back to the 
Sub-Registrar’s office, and the witness was 
speaking of matters which happened more 
than 20 years before he made his deposi- 
tion aud when he was a boy of about 
15 years of age. The learned Subordinate 
Judge held that the bond had not been 
duly registered and that if was not ad. 
missible in evidence. He accordingly dis- 
missed the plaintiff's suit. Henc2 the 
present appeal. 


lt is argued on behalf of the defendants, 
first, that the bond was not in fact duly 
presented for registration on the ground that 
the person who presented it was not authoris. 
ed to make the presentation in tha manner 
prescribed by the Registration Act, and 
secondly, that even if it be presumed that the 
first presantation was in accordance with law, 
it was necessary that there should be a sacond 
presentation by a person duly authorised 
after the Registrar had made his ruling on 
the application to him under seclion 73 to 
which we have already referred. Section 32 
of the Registration Act enumerates the persons 
who are entitled to present a document for 
registration: it may be presented by some 
person executing or claiming uuder the same, 
or by a representative cr assign of such person 
or by the agent of such person, rapresentative 
or assign, duly authorised by power-of- 
attorney executed and anthenticated in the 
manner prescribed by the Act. From a 
document issued by the Registration Office 
which willbe found at page 16 of the appel. 
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lant’s book, it would appear that the docu- 
ment in question was presented by one 
Dasondi Ram, Karinda of Bansi Lal. Section 36 
provides means for procuring the attendance 
before the Registrar of any person whose 
presence or testimony is necessary for the 
purpose of registration, Section 69 provides 
for the endorsement by a Registering officer of 
a certificate of registration and further pro- 
vides that such certificate shall be admissible 
for the purpose of proving that the document 
has been duly registered inthe manner pro- 
vided by the Act and that the facts mentioned 
in the endorsements referred to have occurred 
as certi ed. In our opinion the production 
of the i.ond with the certificate of due re- 
gistration endorsed thereon raises a strong 
presumption in favour of the due registra- 
tion, of the bond; and that, in the ab- 
sence of clear proof that the require- 
ments of law were not complied with, the 
Court was bound to admit the document 
in evidence. Section 114 of the Hvidence 
Act, coupled with section 60 of the Registra- 
tion Act, seems to us to be abundant justifi- 
cation for this proposition. 

The defendants strongly rely on the ease 
of Muiibunnissa v. Abdur Rahim (1). In that 
ease the person who had executed the deed and 
on whose behalf the application for regis- 
tration purported to have been made was dead 
at the time of the presentation of the doou- 
ment for registration. Their Lordships of 
the Privy Council held that the authorisa- 
tion ceased upon the death-of the donor of 
the power-of attorney, and that conseqnently 
the presen‘ation was made by a volunteer, that 
is lo say, by a person who had no authority 
whatever to “present” the document. They 
held also that the presentation of the docu- 


ment was not a mere matter of procedure.. 


The distinction between the facts in this 
ease, and in the case before us, is, we think, 
quite obvious. In the case beforo their Lord- 
ships it was proved by conclusive evidence, 
and admitted by the parties, that the 
person presenting tha document purported 
to do so on behalf of a dead person. In 
the present case (to deal with the two ques- 
tions separately) it is not at all admitted 
that the dccament was presented for regis- 
tration by an unauthorised person Ib is 
contended that the document to which we 


(1) 23 A. 233; 28 I. A. 15, 
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have arleady referred shows that the bond 
was presented by a kazinda. It does not 
at all follow that the karinda may not have 
been duly anthorised in the manner prescrib- 
ed by the Act. 

We have already pointed out that in our 
view that production of the bond, with the 
registration certificate endorsed thereon, 
raised a strong presumption in favour of due 
registration. We think that this was the 
view taken by their Lordships of the Privy 
Counoil in the caseof Mohammad Ewas p. Birj 
Lal (9). Atp. 175 their Lordships say : “But 
there is another part of the judgment 
of the High Court, which their Lordships 
think, requires consideration. The High 
Court say: ‘It has been held by this Court 
more than once, that unless a deed be 
registered in accordance with the substantial 
provisions of the law, it must be regarded as 
unregistered, though it may, in fact, have 
been improperly admitted to registration,’ 
Their Lordships think this is too broadly 


' stated, if ihe High Court is to be understood to 


mean that in all cases where a registered deed 
is produced, it is open to the party objecting 
to the deed to contend that there was an 
improper registration, that the terms of the 
Regisiration Act in some substantial respects 
have not been complied with. Undoubtedly, 
it would be a most inconvenient rule if it were 
to be laid down generally that all Courts, upon 
the production of a deed which has the 
Registrar’s endorsement of due registration, 
should be called on to inquire before receiving 
it in evidence whether the Registrar had 
properly performed his duty. Their Lord. 
ships think that this Rule ought not to be 
thus broadly laid down. The registration is 
mainly required for the purpose of giving 
notoriety to the deed and it is required under 
the penalty that the deed shall not be given 
iu evidence unless it be registered. If it be 
registered, the party who has presented it for 
registration is then under the Actin apositioa 
which prima facie at least entitles him to give 
the deed in evidence. If the registration 
could at any time, at whatever distance of 
time, be opened, parties would never know 
what to rely upon, or when they wonld be 
safe.” In our opinion there in nothing in the 
judgment of their Lordships in the case of 
Mu,ibunuissa v. Abdur Rahim (1), which is 
inconsistent with the above observations. 
(2) 4 EL A. 166; I. A. 466. 
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"The case of Ishrt Prasad v. Baij Nath (3) is 
also relied upon by the defendants. In that 
case the document was presented for registra- 
tion by a Pleader who was not duly authorised 
in compliance with the provisions of the 
Registration Act and this fact was admitted 
by the parties. In our judgment, this case is 
no authority for holding that the onus lay 
in the present case upon the plaintiff of 
showing that the requirements of the Act 
were duly complied with, In the oase 
mentioned above, as also in the case of 
Mujibunnisav. Abdur Rahim (1),the presump- 
tion in favour of due registration was rebut- 
ted by evidence and by the admission of the 
parties. In the case before us there is no 
such evidence and no sach admission, We 
are, therefore, unable to hold that the initial 
presentation of the bond was defective. 


We now deal with the second point, 
Section 75 of the Registration Act provides 
. as follows: "If the Registrar finds that 
the document has been executed and that 
the said requirements have been complied 
with, he shall order the document to be 
registered. And if the document has been 
duly presented for registration within 30 
days after the making of such order, tha 
Registering officer shall obey the same, and 
thereupon shall, so far as may be practicable, 
follow the procedure prescribed in sections 
. $8, 59 and 60. Such registration shall take 
effect as if the document had been registered 
when it was first duly presented for 
registration”. The defendants contend that 
the provisions of this section render it 
necessary that there should be a second 
presentation within 30 days, and that 
second presentation must be in all respecis 
similar to the initial presentation made 
under section 32, In the first place, we 
may point out that but for the evidence 
of the plaintiff, to which we have already 
referred, in which he says that the bond 
was not returned to him bat that ib was 
sent to the Roorki Tashil and was registered 
there, there is nothing to prove thatthe docu- 
ment was not in fact duly presented a second 
time by a duly authorised agent, The evidence 
of the plaintiff on this particular point is 
very vague. As we have already pointed 
ont, he is speaking of a very ancient matter 
and he does not even say who brought the 


(3) 28 A.707; A. W. N. (1908) 195; 3 A. L. J. 373. 
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document for registration, and it is only 
an inference which may be drawn from 
his evidence that it was the Judge, that 
is the Registrar, who directed the document 
to be sent back to the Sub-Registrar 
for registration. In our opinion, it would 
be hardly reasonable to bind the plain- 
tiff by this vague statement and to hold 
that it is sufficient to rebut the strong 
presumption in favour of everything required 
by the Act having been duly performed. 
However, even if we assume in favour of 
the defendants that the bond after it had 
been adjudicated upon by the Registrar was 
not returned by the Registrar to Bansi Lal 
or his attorney but was forwarded direct to 
the Sub-Registrar, we think the matter ought 
to be dealt with as adefect in procedure, 
Section 87 provides that “Nothing done in 
good faith pursuant to this Act, or any Act 
hereby repealed, by any Registering officershall 
be deemed invalid merely by reason of any 
defect in his appointment or procedure,” If 
it was irregular of the Registrar to send 
himself the bond to the Sub-Registrar instead 
of handing it back to the applicant, the 
irregularity was the irregularity of the 
Registrar not of the applicant. It is no doubt 
true that their Lordships of the Privy 
Council say in the case of Mujibunnissa v. 
Abdur Hahim (1) in dealing with the accept- 
ance by the Registrar ofthe documentfrom the 
attorney of a deceased person, “it has been 
suggested, however, that the error of a 
Registrar was a defect in his procedure only 
aud accordingly under section 87 does not 
invalidate the act of registration. To their 
Lordships the error appears to be of a 
more radical nature. When the terms of 
section 32 ars considered with due regard 
to the nature of registration of deeds it is 
clear that the power and jurisdiction of the 
Registrar only come into play when he is 
invoked by some person having a direct 
relation to the deed.” Their Lordships 
were here dealing with the initial presenta- 
tion for registration. And that presentation 
was made by a mere volunteer. For the 
purposes of the point we are now dealing 
with, it must be presumed that the bond 
was originally presented by a person daly 
authorised and that the error, if any, 
which was committed was the sending of 
the bond by the Judge to the Sub- Registrar 
instead of handing it back to the part’ 
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to be represented. In our opinion the second 
point which has been argued in support 
of the decision of the learned Subordinate 
Judge also fails. 

We, therefore, hold that the appeal should 
be allowed.: Weaccordingly allow the appeal, 
set aside the decreeof thelearned Subordinate 
Judge and remand the case to his Court 
under Order XLI, rule 23 of the Code 
of Civil Procedure to be heard and 
determined according to law. The appellant 
will have his costs in this Court including 
fees on the higher scale. Other costs will 
abide the result. 


Appeal allowed: Oase remanded. 


ALLAHABAD HIGH COURT. 
SzgocoND Civin APPEAL No, 431 or 1911. 
January 18, 1912. 
Present: — Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 
KISHOR: LAL —PraiNTIFF—ÁPPELLANT 
vOrTFQL8 
TODAR SINGH-—DEFENDANT— 


RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 10—Co-sharer who 
has transferred his share, whether becomes em-proprietary 
tenant of entire co-parcenary body--Suit for profits 
against jambardar—Neglect of lambardar in collection 
of rent —Liability of lambardar—Private partition does 
not affect undivided co-parcenary body— United Pro- 
vinces Land Revenue Act (ITI of 1901) , s. 164. 

C. a co-sharer in a certain undivided mahal transfer- 
red his share to K. and became an ex-proprietary ten- 
ant in respect of the sir which was in his possession. 
E. got the rent fixed on the ex-proprietary tenancy and 
attempted to recover it from QO. and subsequently 
tried to eject him both, in the Revenue and Civil 
Courts but failed. He then sued T., the lambar- 
dar, for profits on the ground that he had neglected 
to collect the rent from C: 

Held, (Karamat.Husain, J , dissenting) that under the 
circumstances T. could not be said to have neglected 
the collection of the rent from C. and was not liable 
to K. for his neglect. 

Per Karamat Husain, J.-~Where a co-sharer in an 
undivided mahal transfers his share to athird person 
he becomes an ex-proprietary tenant in respect of his 
sir of the entire co-parcenary body and not only of his 
transferee. 

Co-sharers in a mahal have no power to put an end 
to the undivided character of the mahal by a private 
arrangement. 

Jagannath Prasad v. Badri Prasad, 9A. L. J. 48; 
11 Ind. Cas. 768, referred to. 


Second appealfrom the decision of the 
District Judge of Aligarh, dated the Sth Febru- 
ary 1911. 


INDIAN CASS. 


.holding for the years 


920 


Mr. Gulzar? Lal, for the Appellant. 
Mr. Nihal Chand, for the Respondent. 
JUDGMENT. 

CuaurER, J.— This appeal arises out of a 
suit brought by the appellant for his share 
of the profits of two properties whick may be 
called khata No, 1 and khata No. 2 in 
mouzah Chiti. The suit relates to the years 
1314, 1315 and 1816 Fasbs. The appellant 
was a recorded co-sharer during the years 
in question. Respondent was lambardar of 
khata No.1 during the same period. The 
claim for profits in khata No. 2 is not before 
as in appeal and may be disregarded. 

In khata No. | there were five co-sharers, 
each owning a one-fifth share. Hach of them 
was in possession of separate lands on account 
of his share. In other words, the whole pro- 
perty was held by them as sir or khud 
kasht. The actual cultivators of the land 
were treated as the tenants of one or other 
of the co-sharers. The whole of the share of 
one of the ec-sharers named Charan Singh 
excepting ten bighas was sold at execution 
sales to the appellant in or before 1901. 
The remaining ten bighas were sold to the 
respondent. The result was that Charan 
Singh became ex.proprietary tenant of the 
whole of the iands constituting his share. 
At the instance of tbe appellant the Revenue 
Authorities fixed the rent to be paid by 
Charan Singh. In August 1904 the appel- 
lant sued Charan Singh forthe rent of hia 
1309, 1310 and 1311 
Faslis and obtained adecree. In July 1905 
the appellant had Charan fingh formally 
ejected from the holding on account of non- 
payment of the amount decreed. Bat, as so 
often happens in such cases, Charan Singh 
did not give up the land and in January 
19C6 the appellant brought a suit against 
him in the Civil Court for possession and 
for mesne profits. Charan Singh pleaded 
that he was tenant of the land and was 
referred to the Revenue Court whieh held 
that he was no longer tenant of the land. 
The Munsif then gave the appellant a decree 
for possession and for mesne profits and his 
decree was affirmed on appealin June 1907. 
Sbortly after that, the respondent commenced 
proceedings for partition of the lands com- 
prised in the khata, In the course, of those 
proceedings, in January 1910, the appellant 
presented a pelition to the Court in which 
he urged that what had been Charan Singh’s 
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laid, was his, the appellant’s, separate 
mogbuza and should be allotted to him. The 
present cuit was instituted in June 1900. 
The appellant claims his share of the profits 
of the land in the khata for the years 1314, 
1315 and 1816 Faslts. He admits, or rather 
his learned Pleader in this Court admits, 
that the respondent did not in fact collect 
the renta of what has been described as the 
appellant's magóuza, t. 6., the land which was 
Charan Singh’s holding less the 10 bigkas 
above mentioned, but he says that it was the 
daty of the respondent as lambardar to 
collect those rents and the respondent 
is liable for them under section 164 (2) of 
the Tenaccy Act. The respondent has 
pleaded and it has been found that each of 
the origira! co-sharers was in possessson of 
separate Jands on account of his share. He 
urges that Charan Singb became the tenant 
of the appellant in respect of all the lancs 
constituting that share; that the appellant 
alone has been in possession of those lands 
through Charan Singh, and that he (the 


respondent) has never been in possession 
or collected ithe rents thereof. The 
question whether a  co.sharer in a 


zemindar? becomes on the transfer of his 
share the terant of the tranaferee alone 
or of the whole proprietary body has been 
diseusred before us at length. In Ohote Lil 
v. Ramadhin (1) Evans J., and I held that the 
co-sharer becomes the tenant of the trausferee 
alone. In Bhagwandin v. Debi Prasad (2) 
decided on October 31st, 1911, Griffin, J., 
held that the co-sharer becomes the tenant 
of the whole proprietary body, and the 
Rame view is involved in the decision of 
Stanley, CO. J, and Banerji, J., in Second 
Appeal No. 538 of 1907 decided on March 
19th, 1909. "The difficulties pointed out in our 
judgment in the case of Chote Lal v Rama- 
dhin (1) are not ncticed in eithcr of the deci- 
sions in thia Court and I cannot say tha: I am 
convinced that the view taken in them 
is correct, Atall events, I se no reason 
why the transferor should not pay his 
rent to the purchaser alone where, as in 
the present ease, there bas beena kind cf 
private partition which no one wishes to 
disturb. Buteven if it is assumed that 
the correqt view is that taken in the two 
unreporfed cases in this Court I think that 


(1) 18 O. C. 70; 5 Tnd. Oas. 946, 
(2) 12 Ind. Cas. 830, 
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this appeal should be dismissed.. In the 
present case, as in the Oadh ease, all parties 
concerned seem to have assumed that the 
co-sharer became the tenant of the trans- 
feree alone. Whether that view was correct | 
or not does not appear to me to be a matter 
of any importance in the present case. We 
are asked in effect to hold that the 
respondent negligently and improperly failed 
to collect the rents in what was Oharan 
Singh’s holding. Before we can do this 
we must lock at the facts. It was the 
appellant who applied to the Revenne 
Authorities to fix the rent to be paid by 
Charan Singh. It was the appellant alone 
who sued Charan Singh for hisrent for the 
years 1309-1311 Fasizs. Jt was the appellant 
alone who had him ejected in execution and 
it was the appellant alone who brought 
another suit against him for possession in 
the Civil Court. The other co sharers took 
no interestin those proeeedings and allowed 
the appellant to establish a claim to separate 
possession of the balk of Charan Singh's 
holding. As late as January 1910 we find 
the appellant laying claim to the holding as 
his peculiar property. In these circumstances, 
I do not see how it is possible to hold that 
the respondent has negligently and improperly 
allowed the rent of the land to remain 
uncollected. If the decisions in this Court 
mentioned above are correct then, as a 
matter of strict law, the respondent might 
perhaps have been able to obtain decrees 
against Charan Singh, He is related to 
Charan Singh and, therefore, probably wag 
not anxious to bring suits against him, but he 
would certainly have been opposed by the 
present appellant had he attempted to compel 
Charan Singh to pay rent to him. It is 
quiteobvions that the appellant for years 
treated Charan Singh as his own separate 
tenant and tried by every meansin his powar 
to recover rent from him. When he failed, 
he tried to get possession of the land from 
Charan Singh and when the partition 
proceediogs began he claimed the land ag 
his separate prcperty. It was only when all 
his endeavours to obtain the profits of the 
land had failed that he turned round aud 
attempted by the present suit to get the 
prcfits from the respondent on the ground 
ihat the latter had improperly and negligent- 
ly allowed the rent to remain uncollected. 
It was urged by the respondent that the 
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appellant is not estopped from asserting his 
sirict rights by any action that ho has taken 
against the respondent. lam prepared to 
concede that but, in face of the various pro- 
ceedings taken by the appellant, is it possible 
to hold that the respondent should have 
collected the reni? It seems to me that he 
cannot bave supposed that he was under any 
obligation to sollect the rents. The sale of 
Charan Sirgh’s share did not necessarily put 
an end to the private arrangement which had 
subsisted for years between the co- sharers 
whereby each collected his own rents and 
there was no settlement of accounts between 
them, If the purchaser of Charan Singh’s share 
and the old co sharers also were willing that 
it should continue (and all that has happened 
since the sale of the share seems to show tbat 
they were willing) I see no reason why the 
lcmbardar should be bound to put an end to it. 
Something was raid about such an arrange: 
ment not being sanctioned by law but such an 
arrangement is exceedingly common and is 
certainly rot illegel. It is designed to 
prevent friction between the co-sharers. On 
the facts it seems to me impossible to 
hold that the lambardur has been guilty of 
negligence in failing to collect the rents 
of what was Charan Singh's holding. I 
would dismiss this appeal with costs. 

KazaMaT Hosaty,J.—The facts of the 
case sre cet out inthe judgment of . my 
learned brotker and need not be repeated. 
The decision of the appeal, in my opinion, 
{urns upon determining whether a co-sharcr 
in an undivided mahal on the ({ransfer of 
his share becomes in respect of his siran 
ex-proprietary tenant of the transferee or of 
all the co-sharers in the mahal. 

‘T have no doubt that under the Jaw as 
it exists he becomes the tenant of all the 
eo-sharera in the mahal. When a co-sharer 
in an undivided mahal has some gir in 16 
heis in exclusive occupation of the entire 
sir and is:a co-sharer of the proprietary 
interest in the land, his share therein being 
proportionate to his share in the mahol. 
The ownership of the rest belongs to other 
eo-sharere. If such a co-sharer transfers his 
proprietary interests -in the mahal the 
ownership of his share passes to the trans- 
feree and the trarsferor by virtue of section 
10 of the Agra Tenancy Act becomes an 
ex-proprietary terant witha rightofuecupaucy 
in his str. This right is conferred upon 
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him in the sir land and there is nothing 
in section LO to show that any change is 
made in these who are the proprietors of 
the s'r land. The logical inference, there- 
is that the transferor becomes the 
tenant of all the proprietors of the sir land, 
lt is not equitable to hold that he becomes 
the tenant of one of them, 7. e, the trans- 
feree, to the exclusion of the rest, 

Why should they be deprived of their 
proprietary interest in the sir land? Tho 
view I take was in Bhagwindin v. 
Debt Prasad (2) desided on the 81st of 
October 1911 and the decision in’ Second 
Appeal No. 538 of 1907 decided on the 
19th of March 1909 rests on the sama 
view. Jn Olete Lol v. Ramadhin (1) it was 
ruled that a co-sharer on the transfer of his 
share becomes the tenant of the transferee 
alone. With due respect to the learned 
Judges who decided that ease, I am unable 
to agree with them. There are no words 
in section 10 of the Agra Tenancy Act to that 
effect and on principle there is nothing to cut 
off the relation of landlord and tenant between 
the other co-sharers and the transferor. 

It is urged that the view I take reduces the 
value of the shares of the co- sharers other 
than the transferor while the view taken in 
the Oudh case reduces the value of his share 
only. It is, therefore, more equitable of the 
two. There is not much force in this. 
According to the view taken in the Oudh case 
the transferor is entitled to hold his sir at a 
reduced rate of rent against the transferee 
but the other e»-sharera lose their proprietary 
interest in the sír land. According to the 
view I take he holds his str against all the 
eo-sharers but they retain their proprietary 
interest in it and I have no doubt that if a 
co-sharer be given a choice between receiving 
a reduced rent and giving up his proprietary 
interest he will elect the former. Moreover, 
theright to hold the ser at a reduced rate of 
rert is not pesaliarto the transferor in 
question; any co-sharer who transfers hia 
shara will have the same right. Tnen 
again the law gives a tenant under certain 
eonditions the right of occupancy in an 
undivided mahal against all the c-sharers 
therein and this to some extent reduces the 
value of their shares but they cannot” plead 
equity against it. In the same way, if the 
aw gives a co-sharer on the transfer of hig 


lhare the right of holding his sir at a 
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reduced rate of rent they cannot complain 
of any bardship. If there is any hardship 
it is for the Legislature to remove it, but a 
Court of Justice has no power to read into 
section 10 of the Agra Tenancy Act words 
which, are not there in order to put an end 
to the hardship. The transferee has no pro- 
prietary interest in certain portions of the 
sir land anditis difficult to hold that he 
becomes the landlord of the transferor in 
respect of the land in which he has no 
interest. For the above reasons I hold that 
Charan Singh onthe transfer of his share 
in khata No. 1 became the tenant of all the 
co-sharers in that khata and as the respondent 
was the lambardar of that khata during the 
years in suit the duty of recovering rent from 
Charan Singh, in the absence of anything 
to the contrary, devolved upon the respond- 
ent. The fact that each of the five co-sharers 


in khata No. 1 separately held 1/5th of the: 


khata as his str prior to the transfer of 
Charan Singh’s share is not sufficient to 
destroy the undivided character of the khata. 
The law of partition prescribes certain pro- 
cedure which must be followed in order to 
bring about partition, It empowers certain 
Revenue officers to make it ,and no one else 
can doit. An application for partition is a 
condition precedent to all that may follow. 


(Sections 106, 107 of the Land Revenue Act). ` 


The Collector at any stage of a partition before 
confirmation may stay the partition and order 
the proceedings to be quashed (section 109). 
He may also allow the parties to make the 
partition themselves (section 103). All this 
conclusively shows that the co-sharers in a 
mahal have no power whatsoever to put an end 
£o the undivided character of a mahal by a 
private arrangement. The separate oscupa- 
tion of 1/5th by Charan Singh with the consent 
of the other four co-sharers caused no partition 
for the purposes of the Rent and Revenue Laws. 
He simply was inthe exclusive occupation of 
certain plots inan undivided mahal which 
belonged to all the co-sharers and as scon as 
he became the tenant he became the tenant of 
them all. The objection of the appellant on 
- the 18th of January 1910 in the partition pro- 
ceedings started by the respondent conclusive- 
ly establishing that ap to that date khata No. 1 
was an undivided mahal. The decision in 
Jagannath Prasad v. Badri Prasad (3), in my 
opinion, does not touch the point. It does not 
(3) 9 A. E. J. 48; 11 Ind, Cas. 768. 
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go the length of ruling that a private agree- 
ment of the co-sharers in an undivided mahal 
can effect partition. [tis urged that grant- 
ing that Charan Singh on the transfer of his 
share became the tenant of all the co-sharers 
in khata No. 1 the steps taken by. the 
appellant against Charan Singh disentitled 
him from claiming his share of profits of 
Charan Singh’s sir from the respondent. 
Those steps are that he successfully applied 
for the fixing of the rent to be paid by Charan 
Singh; that he obtained a decree for the 
arrears of rent and ejected Charan Singh from 
his sir and that as Charan Singh did not 
five up possession of the sir the appellant 
sued him in the Civil Court for possession 
and mesne profits and obtained formal posses- 
sion, Charan Singh continuing in the actual 
occupation of the stv, and that when the ree 
spondent applied for partition the appellant in 
the application dated the 18th of January 
1910 asserted that he was in the exclusive 
possession of Charn [Singh’s sir, In my 
opinion the above mentioned steps do not 
debar the appellant from claiming his share 
of profits of the str from the respondent. The 
appellant under section 36 (4) (Act No III 
of 1901) as a "co-sharer directly interested in 
such matter" had a right to apply for the 
fixing of the rent payable by Charan Singk. 
The Revenue Court simply fixed the rent 
and made no change in the proprietors 
entitled to receive it from Charan Singh. 
The decrees for arrears of rent and the 
ejectment were procured by the appellant 
against Charan Singh behind the back of the 
respondent and those steps in no way effected 
any change in the legal relation of landlord 
and tenant which came into existence between 
all the co-sharers in khaía No. 1 and Charan 
Singh. The mere fact that the appellant. 
mistook his legal position towards Charan 
Singh cannot estop him from claiming 
his share of profits in the sir from the 
respondent who was bound to recover rent 
from Charan Singh but who, according to 
the fioding of the lower Appellate Court, 
being a near relation of Charan Singh took 
no action against him. Ibis plain law that 
if d, succeeds in ejecting B, a tenant of C, 
in a suit to which C. is no party, B. in a suit 
by O. for rent cannot plead ejectment by Æ, 
lf is to be noted that the respondent did not 
plead any local custom or special contract by 
which the appellant was entitled to receive 
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separately his share of the rent payable by 
Charan Singh as an ex-proprietary tenant of 
his str. l 

The civil suit for possession by the appel- 
lant against Charan Singh and formal posses: 
sion against him cannot put au end to the 
legal duty cast upon the respondant as a lam- 
bardar of realising rent from Charan Singh. 
The respondent was no party to the aivil 
suit and his right to recover rent from Charan 
Singh cannot b» affected by its results. 

Charan Singh, as a matter of fact, in spite 
of all the steps taken by the appellant was 
admittedly in actual occapation of his szr 
during the years in suib and the assertion 
made by the appellant in his application dated 
the 18th of January 1910 may be taken to 
mean anything else, but it cannot be taken 
to mean thal the.appellant was in actual 
occupation of Charan Singh’s sr. That 
assertion of the appellant, therefore, does nob 
alter the legal relation which sprang up by 
operation of law between Oharan Singh and 
the respondent as a lambardar. The proceed- 
ings taken by theappellant against Charan 
Singh in the Revenue and Civil Courts to 
which the respondent was no party do nob, in 
my opinion, affect the position of the respond- 
ent as a lambardar of khaía No. 1. 

For the above reasons, I would allow the 
appeal in respect of khata No. 1 and would 
send down the case to-the lower Appellate 
Court in order to find the amount of the share 
of the appellant in the profits for the years 
in suit on the basis that the respondent had 
to realise the rent of the ser from Charan 
Singh. Considering the facts of the case, I 
make no order as to costs. 

Order of the Court is that the appeal be 
dismissed with costs whivh in this Court will 
include fees on the higher soale. 

Appeal dismssied, 


M 





PUNJAB CHIEF OOU RT. 
Second Civi, Appeat No. 1055 or 1909. 
January 25, 1912. 
Present: — Mr. Juatics Johnstone and 
Mr. Justice Rattigan, 

AHMAD KHAN—DEFESDANT-—ÁÀPPELLANT 

versus 
RATAN CHAND AND OTHERS —PLAINTIFES 


— RESPONDENTS. 
Mortgage —Interest— Delay in suing —Redemption by 
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co- mortgagor of part of property—Right of mortgagee to 
allow partial redemption —Jurisdiction of Civil or Re. 
venue Courit—Morigage with possession—Mortgagor 
undertaking to assist mortgagee in recovering produce, 
status of. 

Mere delay in suing is no suffcient reason for 
refusing toallow a mortgagee full interest at the 
stipulated rate. 

JA mortgagee is legally entitled to allow redemp» 
tion by a co-mortgagor ot his share of the mortgaged 
property only. 

Where a mortgage-deed recites thai possession is 
given to the mortgagee and the mortgagor only 
agrees to assist the mortgagee in recovering produce 
from the tenants who are in cultivating possession of 
the mortgaged land, a suit for recovery of possession 
by the mortgagee against the mortgagor is cognizable 
by a Civil Court. 

Buta Shah v. Kalu, 46 P. R. 1894 (F. B ), distingu 
ished and explained. 

A mere engagement by the mortgagor to assist 
the mortgagee in recovering produce from ten. 
ants does not make him atenant under the mort. 
gagee; he is at most in some sort an agent for the 
mortgagee. 


Second appeal from the order of the Divi. 
sional Judge, Rawalpindi, dated 15th June 
1909, sonfirming that of the Subordinate 
Judge, lst class, Rawalpindi, dated 16th Nov- 
ember 1908, decreeing plaintiff's claim. 

Khwaja Kamal-ud-Din, for the Appellant. 

Mr. Nanak Ohand, for the Respondents. 


JUDGMENT.—On 29th July 1896 the two 
defendants Ahmad Khan and Maddat Khan, 
who are brothers, mortgaged a joint holding 
to plaintiff No 1 and Bhagu Mal deceased, 
father of both plaintiffs, for Rs. 2,200. The 
land was cultivated by certain occupancy and 
non-occupancy tenants. Interest was stipu- 
lated for at annas 12 per cent. per mensem 
and mortgagees were to pay the Government 
revenüe, and the deed recites that possession 
is given to the mortgagees. It was also 
stated in the deed that the mortgagors would 
assist the mortgagees in recovering share of 
produce fromthe tenants and would make 
it over tothe mortgayees, who would first 
pay themselves out of it the interest due and 
the amount of the Government demand and 
would credit the balance, if any, to mort- 
gagors against principal. In June 1907 
defendant No. 2 satisfied the mortgagees as 
regards his half of the liability and the latter 
allowed him to redeem his share. But, de- 
fendant No. 1, plaintiffs say, only paid inter- 
est and theamount of Government demand for 
the first two years, with the result that at 
date of suit R3. 2,080 in all is due from him, 
of which Rs, 1,100 is principal. 
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` Defendant No.1 denied execution by frae 
conserit, denied receipt of consideration and pro- 
mise to pay interest or to deliver possession: 
and upon theissue diawn on these pleadings, 
in connection with which the burden of proof 
was noted by the Courb ss upon the plain- 
tiffs, the Court found everything in 
favour of the plaintiffs and granted them a 
decree in full. 

When the case came upon appeal before 
the Divisional Court, if was firat contended 
that the suit was one for a Revenue Court, 
being hy a landlord to eject a tenant. This 
point had been taken also in the first Court, 
though it was not formally put iu issue, and 
both Courts found it against defendant No. 1, 
the first. Court because defendant No. 1, 
having denied the validity of the mortgage 
and’ receipt of consideration, was no tenant, 
and the lower Appeliate Court on the ground 
that thesuit was not by a landlord to eject a 
tenant bat by a mortgagee for possession, 
. the mortgagors not being intermediate ten- 
ants between the mortgagees and the culti- 
vators but merely undertaking to assist in 
recovering the lawful dues from the latter, 
and defendant No. l holding now not under 
the mortgagees bat adversely to them. On 
all other points also the lower Appellate Court 
endorsed the allegations and contentions of 
the plaintiffs, and so dismissed the appeal, bat 
without costs. When defendant No. 1's ap- 
peal came before a Judge “of this Court in 
Chambers, he was permitted to put in amend- 
ed groands, and it is with this amended 
memorandum of appeal alone that we have to 
do. Further, Mr. Kamal-ud-Din has dropped 
para. 4 of the memorandum. 

To clear the ground we may say at once 
that there is no reason to doubt the passing 
of consideration. The deed was a registered 
one and actual execution has been admitted, 
and defendant No, l, appellant, has not been in 
any way able to show that he was deceived or 
coerced into signing the document. No 
doubt the first item, Ra. 1,050, was on account 
of the debt due by his father-in-law Saidu 
Khan, but he undertook liability, and it is 
for bim to show that he did so otherwise 
than with “free consent,” that is, he must 
show undue inflaence or deception exercised 
cr practised by the mortgagees; and this he 
has wholly failed to do. Again, we can sse 
no good reason to refüse to plaintiffs the 
‘full interest claimed ; delay in suing is no 
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sufficient. reason for such refusal. Further, 
we are aware of no law under which mort- 
gagees were prevented from allowing mort- 
gagor defendant No. 9 to redeem his share. 
No doubt & joint mortgage is indivisible 
ordinarily as against joint mortgagors who 
cannot without consent of their mortgages 
split up the transaction ; bat we caunot see 
that the converse rule applies. I» our opi- 
nion the setilement with defendant No. 2 for 
his share was lawful, though, of course, if the 
settlement and the consequent absolution of 
defendant No, 2, give rise to any equities ia 
favour of defendant No. I against defendant 
No. 2, no doubt, the former can have his 
remédy against the latter by separate pro- 
ceeding. 

There remains ouly the question of javia- 
diction. Mr. Kamal-ud Dia relies upon Buts 
Shah v. Kalu (1). The head-note of that case 
sets forth the facta of three separate suits, and 
tLe view of this Court was that the first two 
suits were cognizable exclusively by a Ravenus 
Court, while the third wasa civil suit, Of 
these cases Mr. Kamal-nd-din contends that 
the first is the one that is similar to the 
present case. In that the deed stipulated 
that possession was to be with the mortgages 
but the plaiat alleged that at some tima 
thereafter, nob stated, mortgagea let the 
land to mortgagor on a money.reat which 
was paid regularly until the latter’s death and 
then refased hy his sons. We are unable 
to see cow that the case is on all fours with the 
present one, for here mortgagees were to have 
possession at once and no subsequent subsidiary 
Coatract was entered into between the parties. 

Nor can we see that the second case dealt 
with tu the Fall Bench raling is parallel to 
the one before us, here the mortgagee was 
to pay the land revenue and reosive cartaia 
produca as malikana, mortgagor remaining 
iu possession, and on default ia any year 
mortgagee had the rignt to claim posaession. 

lu the present casa cGaltivating possessio 1 
was with tenants, and the mortgagora wera 
not to keep possession in any brae sense of 
the word. The deed does not say thah they 
shall keep possession, but merely that thoy 
shall assist the mortgagass in recovering 
produce. 

Tae third of tha owas in the Fall Baach 
ruling at first sight looks more Lk: the 
preg3nt ea than either the first or the 

(1) 46 P. R. 1894 (F.B.) 
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second, bnt in it, too, there aro distinguishing 
features. 

The plaint, no doubt, did in that case state, 
as here, that mailkını (here produce) had 
been paid for a time, but plaintiff in kis 
deposition contradicted this, so tuat his case 
really was that, though possession had been 
promised to him in the deed, it kad never 
been given. There obviously no relation of 
landlord and tenant had actually come into 
being, though the desd had intended that 
it should come into being. Here, on the cine 
trary, plaiatiffs stated, and still insist, that 
for two years produce sufficient to cover in- 
terest and land revenue was actually recovered 
by them, and it is thus apparent that this 
case must be dealt with on its own facts. 

Mr. Nanak Chand for respondent wasin- 
clined to argue that the existence of tenanis 
in cultivating possession zpso facto made it 
impossible that the mortgagors could be 
tenants under the mortgagees; but we ara 
nob prepared- to adopt this ratio decidendi. 
No doubt the Full Bench all through wrote 
of “cultivating possession," but that is 
merely because in the cases before it there 
were no cultivators below the mortgagors; 
and we see no difficulty in holding that mort- 
gagors with tenants under ibem might, Dy 


‘virtue of appropriate stipulations and condi- 


tions, contract to hold their land “under” 
their wortgagees. Atthe sametime,we do nob 
think that by the deed before us the defen. 
dants remained in possession at all or held 
"ander" the plaintiffs. In our opinion the 
effect of the deed was to remove the defen- 
dants from possession and to leave them in 
the position of proprietors whose only con- 
nection with the land thereafter was that 
they still had the right to redeem, their en- 
gagement to assist the mortgagees plaintiffs 
in recovering prcdace making them at most 
in some sort agents for the plaintiffs. 

Mr. Kamal.ad din, in reference to this way 
of dealing with the problem, asks why, if 
defendant No. 1 was notunder the deed leftin 
possession, plaintiffs should sue him for pos- 
session, and contends that there is no cause 
of action against him, ib being ex hypothesi 
open to plaintiffs to preceed year by year for 
their rent against the actuals ultivators. The 
answer ia easy. Defendant No. 1 is in posses. 
sicn. Plaintiffs’ pleadingaimply that sometime 
after the first two years defendant No. 1 
usurped possession, and defendant No. 1 
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himself certainly asserts aud defenda his own 
possession. In these circumstances, plaintiffs 
clearly have a cause of action against him; 
aud we must hold that the suit is one for 
a Civil Court and that plaintiffs have proved 
their case. 

We, therefore, 
ecsts, 


dismiss the appeal with 
Appeal dismissed, 
CALCUTTA HIGH COURT. 


Civin Ruce No, 4739 or 1911. 
December 19, 1911. 


— Preient: — Sir Lasrence Jer k:ps, Kr., Chief 


Justice, and Mr. Justice N. Chatterjea. 
JNAN CHANDRA NAG DAS AND OTHERS 
—PrAINTiYES— PETITION ERE 
t ersws 
LOCHH MOHAN BASAK AND OIHERS — 


Derencants— OeroaiTE Pantr, 

Specific Relief Act (I of 1877), 8. 9— Possessory suit — 
Point for delermination—Dispossession within six 
months before swit— Finding that plaintiff not in pos. 
sesston——Suitto be dismissed —Limitation Act (XV of 
1877), Sch. II, Art. 3. 

It is not a point reqnisib- for the purposes uf a suit 
under section 9 of the Specific Relief Act that 
the plaintiff was in possession of the land in suit 
Avitbhin six months from the date of dispossession. All 
that has to be determined is, whether the plaintiff 
was dipossessed and whether his suit was Drought 
within six months from when tho dispossession oc- 
curred, 

Where a Court finds that there was no disposses- 
sion, because there was no possession by the plain- 
tiff, the suit should be dismissed. 


Rale against the judgment of the Manail 
of Dacea, dated May 13th, 1911. 

Babu Harendra Narain Matter, for the Peti- 
tioners, 

Babu Probodh Kuwar Dos, for the Opposite 
Party. 

JUDGMENT.—Though the officiating 
Munsif has obviously bestowed considerable 
labour upcn his judgment the result has 
been by no means satisfactory, because he 
has delivered a judgment which has reason- 
ably led to an application for this Rule. The 
suit 18 one under section 9 of the Specific 
Relief Act, and the points for determina- 
tion were fcrmulated by the learned Judge 
at the outset of his judgment. Amongat 
thore points was this, ‘“whebher the 
plaintiffs were in possession of the land in 
suit within six months from the date of 
dispossession,” That is not one of the points 
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requisite for the purposes of a suit under sec- 
tion 9. All that has to be determined for 
the purposes of that section is whether the 
plaintiff was dispossessed, and whether his 
suit was brought within asix months’ time 
from when the dispossession occurred. in 
other words, regard is to be had to the 
terms of section 9 of the Specific Relief Act 
and Article 3 of the second Schedule to the 
Indian Limitation Act. The judgment, un- 
doubtedly, has scattered, throughout it, 
phrases which would appear to indicate that 
the Judge thought that there had been a dis- 
possession, and if those phrases stood alone, 
then the plaintiff would have been entitled to 
the relief he seeks by means of this applica- 
tion. Butthere are other parts of the judg- 
ment which have to be taken into consider- 
ation, and these other parts make it clear to 
my mind that the expression used by the learn- 
ed Judge as to dispossession was hypothetical; 
in the sense that he said that if there was 
dispossession then it was in the month of 
February. But he goes on to make it clear 
that in his opinion there was no dispossession 
because there was no possession by the plain- 
tiff; and in this view ofthe judgment, it 
appears to me that we ought not to interfere 
inrevision. We must accordingly discharge 
the Rule, but as the plaintiff has been misled 
by the judgment of the Court we make no 
orders as to costs. 


Rule discharged. 


CALCUTTA HIGH COURT. 
Seconp Civit, Arrear No.1912 or 1909. 
June 19, 1911. 
Present:—Mr Justice Mookerjee and 
Mr. Justice Carnduff. 

HEWA MAL.-PrtAINITIFF— ÀPPELLANT 

versus 
KARUNAMOY GUPTA—DEFENDANT-— 


RESPONDENT, 

Jurisdiction—Assumption of jurisdiction in irregular 
manner— Objection not tAken at proper time— Waiver 
—Transfer of pending emecution case—Sale held irregu. 
Lurly—No application by judgment-debtor to set aside 
sale— Transferee of judgment-debtor, whether competent 
to question sale—Ctvil Procedure Code (Act XIV of 
1882),ss. 944, 311. 

Where a Court assumed jurisdiction in an irregular 
manner and not ina matter over which the Court 
would not acquire jurisdiction under any ciroumstan« 
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ces, the objection to assumption of jurisdiction may 
be waived, and if not taken when tke jurisdiction 
was assumed, it will be considered as waived. 

Rai Balkrishna v. Msawma Bibi, 9 I. A. 182 
at p: 196; 18 C. L. R. 282; 5 A. 142 and Gurdeo Singh 
v. Chundrika Singh, 36 C. 193; 5 CAL. J. 611; 1 Ind. 
Cas. 918, referred to. 

A pending execution proceeding was transferred 
by the Judge from the Court ofa Munsif to that of a 
Sub-Judge who held asale and no objection was taken 
at the time to the Sub-Judge’s jurisdiction: 

Held, that even if the Judge was not competent 
to transfer tbe case, yet the objection to the 
jurisdiction of the Sub-Judge not having been taken at 
the proper time must be considered as waived; 
the sale, therefore, was not liable to be set aside on the 
ground that the Sub-Judge had no jurisdiction to hold 
the sale. 

A judgment-debtor should take appropriate pro- 
ceedings for the reversal of an irregular sale, under 
sections 244 and 311 of the Code of 1882. If he does 
not take any such step, his transferee is bound by 
the same estoppel and cannot question the sale. 


Appeal from the decree of the Sub Judge 
of Patna, dated July 28th 1909, affirming 
that of the Munsif of Bankipur, dated March 
25th 1909. 


Babus Umakli Mukherjee and Ganesh Dutt 
Singh, for the Appellant. 

Babus Ram Ohandra Majumdar and Ka- 
runamoy Bose, for the Respondent. 

JUDGMENT.—This is as appeal on behalf 
of the plaintiff in a suit for declaration of title 
to immoveable property and confirmation 
of possession thereof. The property ad- 
mittedly belonged to a person by name 
Dhanukdhari Singh. The case for the 
plaintiff is that in execution of a money- 
decree which he held against the admitted 
owner, he purchased the property on the 
19th February 1906, that the defendant in 
execution of another decree against the 
game judgment-debtor purchased the pro- 
perty on the 20th January 1907, and that 
under these circumstances, the defendant 
has acquired no title to the property and 
is consequently not entitled to interfere 
with his possession. The defendant resisted 
the claim substantially on two grounds, 
namely, first that the decree which was the 
foundation of the title of the plaintiff was 
fraudulent and collusive, and, secondly, that 
the execution sale was inoperative to pass 
any title to the plaintiff, because it was 
irregular and had been held by a Court 
which had no jarisdiction to deal with the 
matter. The Court of first instance found 
that the decree was fraudulent and collusive 
and dismissed the suit, Upon appeal, the 
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Subordinate Judge has reversed that fad- 
ing and has held that the decree was not 
fraudulent but was based npon a promissory 
note executed for valuable consideration. 
The Subordinate Judge, however, has affirmed 
the decree of dismissal on the ground that 
the Court in which the execution procaadings 
took place had no jurisdiction to deal with 
the matter, and that, at any rate, the sale was 
vitiated by grave irregularities. 

The plaintiff has now appealed to this 
Court and on his behalf the decision of the 
Subordinate Judge has been challengea on 
two grounds; namely first, that the Conrt 
by which the execation sale was held was 
a Court of competent jurisdiction and that 
at any rate as no objection was taken by 
the judgment-debtor at the time to the 
jurisdiction of the Court, it is too late for 
the defendant -to take exception on that 
ground on the present litigation; and 
secondly, that no question of irregularity in 
the proceedings antecedent to the sale oan 
be raised or considered in tha present pro- 
ceadings. n our opinion, both these objec- 
tious are well founded and mus prevail. 


In support of the first ground, ib has been 
pointed ont by the learned Vakil for the 
appellant that the decree was obtained by the 
plaintiff on the 17th March 1903 in the 
Court of a Munsif who had jurisdiction to 
try suits of the value of Rs. 2,000. The 
application for execution of the decree was 
made in the Coart of the same Munsif for 
recovery of the sum of Rs. 1,707. The pro- 
perties appear to have been attached but the 
proceedings were subsequently dismissed for 
default, There was a second application for 
execution which was also infructuous, Ou 
the 27th September 1905, the decree-holder 
applied for execation of the decree before 
‘the Munsif who had jarisdiction to entertain 
a suit of the value of Rs. 2,000. This 
Munsif, however, was subsequently trans- 
ferred, and the result was that by au order 
of the District Judge, the execution  proosed- 
ings pending before him were transferred 
to the Court of the Subordinate Judge, Baba 
Ram Lil Das. No objection was taken by 
the judgment-debtor, and the sale, as we 
have already stated, was held on the I9th 
February 1906. It is now suggested, upon 
the authority of the decision of this Court 
in the caseof Kishort Mohan Sett v, Gul 
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Mohammad Saha (1), that it was not come 
petent to the District Judge to transfer 
& pending execution proceeding from the 
Court of the Munsif to ihat of the Sabor- 
dinate Judge, and that consequently the 
Subordinate Judge when be held the sale 
must be deemed to have acted without 
jurisdiction. In our opinion, this conten- 
tion is manifestly fallacious. 

In the first place, the decision in 
Kishort Mohan Seit v. Gul Mahomed (1) 
must be deemed to bave been impliedly over- 
ruled by the decision of the Judicial Com- 
mittee in the case of Thakur Prasad v. Hakir 
Ullah (2). It mey be pointed out, that in so 
far as that case decided that a suit which 
has been heard in part cannot be transferred, 
it was not followed in the eases of Mahadeo 


. Prasad. v. Gajadhar (3) and Eidyamoye Debya 


v. Surja Kanta (4). It is also worthy of note 
that the Legislature has sabsequently indicat- 
ed by the altered phraseology of section 24 
of the Code of Civil Procedure of 1908, that 
is by the introduction of the words "at any 
Stage", that the decision in Kishori Mohan 
Seit v. Gul Mahomed Saha (1) did not give 
effect to the true intention of the Legislature. 
The Legislature in substance has approved 
the contrary view taken by the High Courts 
of Bombay, Madras and Allahabad in the 
eases of In ve Balaji Ranchhoddas (5), Mut- 
talagwz v. Mutiayar (6); Bandhu Nuik v. 
Lakhi Kuar (7), Palantsami v. Thondama (8), 
and Nassarvanjt v. Kharsedji (9). 


In the second place, the case of Kishori 
Mohan, Sett v. Gul Mahomed Saha (1) is 
clearly distinguishable. The case before us 
is not one of transfer of execution proceedings 
from one Court to another. It appears that 
by reason of the transfer of the Judicial 
officer before whom the execution prceeedings 
had been commenced, that Court ceased to 
exist. "The result, therefore, was that under 
section 649, Civil Procedure Code of 18&2, 
it became the daty of the Court in which 
the original suit might have heen instituted 


(1) 15 0. 177, 

(2) 17 A. 106,22 I. A. 44. 

(8) 10 2. W, N. 12. 

(4) 9 C. W. N. 705; 32 C. 875. 

(5) 5 B. 680. 

(8) 6 M, 367. 

(7) 7 A. 342. . 
(8 20 M. 595. 

(9) 22 B. 778. 
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to take cognisance of the execution proceed- 
ings. That Court was clearly the Court of 
the Subordinate Judge, because it canuot be 
disputed, upon the materials placed before 
us, that there was not at the station another 
Mupsif competent to take cognisance of a 
suit valued at any sum between Rs. 1,000 
and Rs. 2,000 [cf. Dulal v. Ram Narain (10) ]. 
Under these circumstances, we are clearly of 
opinion that the Subordinate Judge had 
jurisdiction to entertain tke execution pro- 
ceedings under seolion 649 of the Code of 
1882. 

In the third place, it may be pointed out 
that even if it be assumed that the case of 
Kishori Mohan Sett v. Qui Mahomed Saha (1) 
was correctly decided and applies io the 
circumstances of the present case, the judg- 
ment-debtor, now represented by tho re- 
spondent, has waived objection to the assump- 
tion of jurisdiction by tha Subordinate 
Judge. There is no room for controversy 
that the Subordinate Judge was competent 
to execute a decree for more than Rs. 1,000, 
if it was brought into his Court for execu- 
tion after the necessary formalities Hven 
if it be assumed, therefore, that the District 
Judge had no jurisdiction to make an order 
for transfer, as it cannot be disputed that 
the order for transfer might have been made 
by this Court, the case would clearly be one 
of assumption of jurisdiction in an irregular 


manrer and not assumption of jurisdiction . 


in a matter over which the Court could not 
acquire jurisdiction under avy circumstances. 
The objection to assumption of jurisdiction 
in circumstances like these may clearly be 
waived See Rat Bulirishna v. Mesumat Bibi 
(11);Gurdeo Singh v. Chandrika Singh (12) | 
We must, therefore, hold that the view taken 
by the Subcrdizate Judge cannot be main- 
taired ard ihe execution sale is vot liable to 
te challenged on the ground that the Court 
in which the exceulion proceedings took place 
had ro jurisdiction to hild the gale. 

In co far as the second objection is eon- 
cerned, it is,in our opinion, equally grcundless. 
The Subordinate Judge has held that as ib is 
rot established that any attachment, was 
effected or sale prcclamation issued, the sale 
must be ‘treated as invalid and inoperative 
in law. Thetis a view which clearly cannot 

(10)*81 C. 1057. 


(11) 9 1. A. 182 at p. 196: 13 C. L. R. 232; 5 A. 142, 
(12) 36 C. 198; 8 C, L. J. 611; 1 Ind, Cas. 913. 
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be raaintained. If the sale was liable to ba 
challenged on the ground that there were 
material irregularities in connection with 
the execution proceedings, it was the daty 
of the judgment-debtor to take appropriate 
proceedings for reversal of tbe sale under 
sections 241 and 811 of the Code of 1882. 
The judgment-debtor did not take any such 
step and the present respondent does not 
occupy a position of greater advantage. He 
has purchased the right, title and interest of 
the jadgmené debtor and he is bound by the 
same estoppel as would bind the judgment- 
debtor. Theresult, therefore, is that the 
bwo grounds upon which the validity of the 
sale, which is the root of the titlo of the 
plaintiff, was assailed cannob ba sustained: as 
the defendant purchased the property sub%o- 
quently to the purchase by the plaintiff, he 
has obviously acquired no title. 

The result, therefore, is that this appeal is 
allowed aud the deeree made by the Coars 
below discharged. -The soit will stand 
decreed with costs in all the Courts. 

Appeal allowed. 


OU lH JU -ICIAL COM MISSIONER’S 
COURT. 

SECOND Cryin ÁPPRAL No. 289 or 1210, 
Seplember 4, 1911. 
Present; — Mr. Lindsay, A. J. C, 
DURGA SHANKAR AND ANGTHER— 


1 EFENDANTS— APPELLANTS 


versus 


— RAM RATAN— PrimxTiFEF—HERPONDENT. 

Hindw Law—Grant to widow — Nature of estate. 

Under the Willofa Hindu certain of his relatives 
were to receive the profits of certain property in fixed 
shares from gencration to generation. There being 
some trouble in distributing the profits among the 
maintenance-holders, the executors of the Will decid. 
ed to get rid of their burden by handing the property 
over absolutely to the respective legatess who had 
charge on if. The result wasa compromise under 
which the widow of a maintennnce-holder, who had 
died before the compromise, gota share of we pros 
perty along with others: 

Held, that the grant to the widow was limited to 
her life, as she took ina different quality from that 
of the males, and that she had no absolute poser to 
dispose of the property granted to her. 

Rasht Prashad v. Indar Kunwar,5 A. L. J. 690; 
A. W, N. (1908) 222; Narayana v. Changalamma, 10 
M. 1, followed. 


Appeal against the order of the District 
Judge of Hardoi, dated the 31st March 1910, 
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confirming that of the Sabordinate Judge, 
Unao, dated the 17th June 1909. 

Pandit Qotaran Nath Misra, for the Ap- 
pellanta. 

Mr. Samiullah Beg, holding the brief of Mr. 
Nabiullah, for the Res;:ondent. 

JUDGMENT.—The only question for 
determination in this second appeal ia the 
nature of the interest possessed by the ap- 
pellant, Musammat Bilas Koer, in a oertain 
share of zemindart property on the llth of 
January 1903 when she executed a deed of 
gift transferring the share in question to the 
other appellant Durga Shankar. 

The suit out of which this appeal has 
sprung was instituted by the respondent 
Ram Ratan as & reversioner of Bilas Koer's 
deceased husband who prayed for a declara- 
fion that Bilas Koer had only a widow's 
estate in the property and that the transfer 
executed by her in favour of Durga Shankar 
eonld not operate beyond the period of her 
life. 

In order to explain how Bilas Koer came 
to have possession of bhe property in dispute 
it is necessary to set out some facts which 
are admitted by the parties. One Gur Pra- 
sad, who died many years ago, left a Will 
executed in 1882 by which he left the balk 
of his property to his son-in law, Ram Sahai, 
and his two grandsons, Durga Prasad and 
Sheo Shankar Lal. inorder to make pro- 
vision for the maintenance of some of his 
poorer relations Gur Prasad directed in his 
Will that they should receive the profits of 
certain zemindurt shares from generation to 
generation. These shares were to be held 
by the legatees Ram Sahai, Durga Prasad 
and Sheo Shankar subject to the charge for 
maintenance in favour of these relations, aud 
they were directed to distribute the  pro- 
fits in the shares appointed. Two groups of 
relatives were specified in the Will and sepa. 
rate parcels of landed property were spesi- 
fied a8 charged with the maintenance of the 
members of each group. One of the groups 
consisted of nine members and of these one 
member was Suraj Bali, the husband of 
Musammat Bilas Koer. Another was Bhag- 
wan Din, the father of the plaintiff.respond- 
ent Ram Ratan. After the death of Gur 
Prasad his legatees and executors appear to 
have had some trouble in the matter of dis- 
tributing the maintenance to the various per- 
sons entitled to it. It is said they handed 
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the property charged over to one of the 
mainteuance-holders so that he might divide 
the profits among his co-sharers. This in- 
dividual appropriated most of the income to 
his own use with the result that the exeasu- 
tors found themselves sued by some of the 
persona entitled to maintenance who claimed 
arrears of the allowances which had been 
withheld from them. 

This suit was put an end to by a compro- 
mise. The executors determined to get rid 
of theic burden by handing the property 
over absolutely to the relatives who held a 
charge on it, For this purpose every one of 
te persons then receiving maintenanca was 
made a party to the deed of c»mpromise, 
though all of them were not parties to the 
suit, 

The date of the document is the 7th Ap- 
ril 1904. The property was declared to be. 
divisible into 9 shares to be held by the 9 
persons meutioned in tha Will or their repre- 
sentatives who were alive at the time. The 
executors released their reversionary interest 
in the lands to these persons who, it was 
declared, wera to hold the property thence- 
forward absolately with full powers of dis- 
posal, 

One of the parties to this document was 
Musimmat Bilas Koer, the widow of Suraj 
Bali, who had died before those proceedings 
were taken., Her share inthe property was 
declared to be 1/9th. Another party was 
Ram Ratan, the present plaintiff, who was 
also given a l/9:h share. It is tho 1/9th 
share so assigned to Bilas Koer which she 
has transferred by deed of gift to Durga 
Shankar. According tothe plaintiff's case, 
Bilas Koer has only the estate of a Hindu 
widow in this share and has, therefore, no 
power to alienate it absolutely. It is claimed 
accordingly that the transfer cannot bind 
the reversioner-plaintif bayond her life- 
time. 

On the other hand, it is contend:d that 
Bilas Koer is full owner of the sha |, that 
she took an absolute title under tL deed 
of compromise, and that she is entitled to 
dispose of the property as she chooses. 

The view taken by both the Courts balow 
is that any interest taken by Bilas Koer 
under the compromise was taken by herin 
her quality of a Hindu widow, she having 
succeeded on the death of her husband to 


-his interest in the charge On the lands allot- 
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ted for maintenance by the, Will, and that 
consequently she must be held to be in poss 
session of the enlarged estate in the same 
capacity as she had when it was taken. 

There can be no dispnte as to the meaning 
of the compromise deed. The executors 
released all their interest in the property to 
the maintenance-holders to whom the entire 
estate was transferred absolutely. But it 
does not necessarily follow from this, in my 
opinion, that the widow can set up a case that 
she is fall owner of the share, 

Both the Courts below relied upon the 
principle laid down in a decision of the 
Allahabad High Oourt reported in Kashi 
Prasad v. Indar Kunwar (1). In that case 
the facts were that one Newal Rai held an 
under-proprietary right in a village. He 
died and was succeeded by his wife Musam- 
mat daika. During her life-time the 
superior proprietor made default in the pay- 
ment of his Revenue with the result that 
the settlement with him was annulled and 
a fresh settlement was made with Musammat 
Jaika. No sanad appears to have been 
granted but it was recited in a Government 
order that the zemindarz of the village had 
been conferred upon the widow. The first 
Court held that the zemindar: rights were 
conferred by her deceased husband, and not 
in acknowledgment of any right of her own 
and this decision was upheld on appeal. 
It was ruled that as Jaika acquired the 
property of her husband for a Hindu widow's 
estate and as, by virtue of her ownership de- 
rived from her husband, she acquired from 
Government the zenzndar? rights which had 
not been previously enjoyed: the acquisition 
of these rights amounted merely to an en- 
largemens of the interest to which she had 
succeeded as the widow of her husband and 
must be treated as acquired for the benefit of 
all persons interested as reversioners in her 
husband’s estate. The learned Judges held 
that the doctrine of graft, as expounded 
in the case of Keech v. Sandford (2) and 
as embodied in section 90 of the Indian Trusts 
Act, 1882, applied to the case. Itis argued 
that this case can be distinguished from the 
one now under consideration. In the first 
place, it is said that at the time the compro. 
mise was drawn up Musammat Bilas Koer was 


not in receipt of maintenance as the repre- 
(1) 5 A. L. J. 590; A. W. N. (1908) 222. 
. (2) Select Cas., Ch. 61, 2 Eq. Cas. Abr, 741. 
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sentative of her deceased husband, that the 
executors could have declined to pay her 
maintenance as she was not a lineal descend- 
ant (2. e., of the nasl) of her husband and 
that, therefore, the grant was made by the 
execators to her independently of her status 
asa widow. This contention cannot prevail. 
The interest of the maintenance-holders in 
the charge upon the property was declared 
by the Will to be a heritable interest. They 
were to be entitled to the profits of this pro- 
porty naslan bad naslan, words which have been 
repeatedly held to confer an estate of inherit- 
ance which would descend according to the 
rules of inheritance applicable to the grantes. 
Suraj Bali’s interest in the charge, therefore, 
descended upon his widow as he died without 
issue. 

Again, it is-said that in the Allahabad case 
there was not as here any deed of grant the 
terms of which evidenced the conferment of an 
absolute estate and that the nature of the 
grant had to be deduced merely from the fact 
that the Government made a settlement with 
the widow. 1 do not think any distinction 
between the two cases can be made upon this 
ground. Ib was held that ezeminlar? rights 
were actually conferred upon the widow. 

However, I may refer here to a decision of 
the Madras High Court reported in Narayana 
v. Ohengalamma (3), in which a case of a simi- 
lar nature was considered and in which there 
was very clear evidence of the terms of the 
grant which were contained in sanad issued 
by Government toa widow. Therean estate 
had been held by one Lakshmi Ragavappa 
Nayudu who died on the 23rd August 1860 
leaving him surviving a widow Kannamma 
and a daughter Chengalamma. 

The estate had been held on service tenure 
and had not been brought under permanent 
settlement. 


In 1865 the Government discontinued the 
service and charged ov the whole estate in 
perpetuity a quit-rent of Rs. 1,250 in com- 
mutation of the service and of the reversion- 
ary interest which the Crown claimed as the 
paramount power under the terms of the 
original grant. A title-deed was issued to 
the widow in which after an acknowledg- 
ment by Government of the widow’s title to 
the estate it was declared that subject to the 
payment of the quit-rent just mentioned the 

(8) 10 M, 1, 
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estate was confirmed.in her as "free-hold or 
as your absolute property.” 

After this the widow alienated portions of 
the property and a snit was brought by her 
daughter for a declaration that the aliena- 
tions were void beyond her mother’s life-time. 
It was contended that the alienations were 
binding and that the widow tookas absolute 
owner under the sanad granted by the 
Government, but it was held that Kannamma 
notwithstanding the language of the sanad 
had nothing more than the estate of a Hindu 
widow. The effect of the grant was to ene 
large the interest already possessed by her 
‘ and to constitute an accretion to an ancestral 
and hereditary tenure. No new right of pro- 
perty was acquired under the title-deed nor 
could tbe conversion of a precarious tenure 
into permanent property alter the incidents 
of the estate either in regard to the mode of 
descent orpartibility. The words contained in 
the grant were intended to be operative only 
as between the Crown and the grantee and 
not as between the latter and his heir. 

I think this case is exactly in-point here; 
and, applying the same principles, of inter: 
.pretation to the deed of compromise under 
which Bilas Koer claims, it must be held that 
the grant was made to her as tho heir of her 
husband and does not operate to alter the 
natura-of the estate she already held so far 
as the manner of descent is concerned. 

It has been argued that as ali the main- 
tenance-bolders now show title under the 
same deed of grant it is not open for one of 
them to assert that while the grant to him 
was absolute the grant to the widow was 
limited. I am unable to see any force in this 
contention. Olearly, those who were males 
took in a different quality from Musammat 
Bilas Koer and itis the quality in which the 
person takes that determines the nature of 
the estate conferred, The appeal fails and is 
dismissed with cost. 

Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seoonp Crvir. AergAL No. 426 or 1910. 
August 29, 1911. 

Present: ~Mr. Lindsay, A. J. C. 
BINDA PRASAD — Derenpant No. 7— 
APPELLANT. 

TOrsus 


GAYA PRASAD SINGH AND OTHERS — 


DEFENDANTS — RESPONDENTS. 

Hindu Low-—Mitakshara—Joint family property, 
alienation of, by some members — Consent of all not taken 
validity — Antécedent dedt’—Necessity —Limitation Act 
(IX of 1908), Sch. I, Art. 91- -Declaration. 

Article 91 of the Limitation Act does not apply to 
a suib by one member of a joint Hindu family for a 
declaration that a mortgage of the joint family pro- 
perty effected by the other members of the family, 
without the consené of the plaintiff, is invalid and 
does not bind the family property. 

In dealing with the question whether or not a 
particular family is joint, the principal thing to De 
regarded is jointness of estate, Separation in food or 
worship may be evidence of partition but it is not 
conclusive evidence. 

Where an alienation of the joint family property is 
made by several brothers of the family and the acti 
is challenged by another brother, the question of “an- 
tecedent debt" doesnot arise. The defence of “ante- 
cedent debt” is available only in cases where sons are 
seeking to avoid an alienation made by their father. 

Ina joint family governed by the Mitakshara law 
one sharer has no authority, without the consent of 
his cO-sharers, to mortgage his undivided share 
in a portion of the joint family property in order 
to raise money on his own account and not for the 
benefit of the family. 

Sadabart Prasad Sahu v. Foolbush Koer, 8 B, L. R. 
81 (F. B.); 12 W. R. 1 (Y. B.), followed. 


Appeal against the order of the District 
Judge, Hardoi, dated the 16th July 1910, re- 
versing that of the  Sub.Judge, Unao, 
dated the 31st March 1910. 

Mr. J. Jackson and Pandit Gotaran Nath 
Misra, for the Appellant. 

Messrs. Basudeo Lal and gee Lal, for the 
Respondents. 

ORDER.-—In this case the matter iu dis- 
pute is the validity of a mortgage executed 
in 1902 ia favour of the defendant-ap- 
pellant Binda Prasad by three brothers 
Sati Din, Mutai and Bhagwan Baksh. 
This suit has been brought by a fourth brother 
Gaya Prasad Singh and hisson for a decla- 
ration that the mortgage is invalid on the 
ground that ab the time of the mortgage all 
four brothers were members of a joint Hindu 
family and that the shares mortgaged were 
in fact shares of joint family property. 

The principal issue in the case was whea- 
ther or not the mortgagors were joint with 
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the plaintiff Gaya Prasad. The first Court 
held that they were not and dismissed the 
guit. In appesl this finding has been re- 
verecd by the Diatrict Judge. He has held 
it io be proved that the family was joint and 
ke has decreed the c:aim. 

Five grounds are taken in the memoran- 
dum of apreal to this Court. Tho first is 
a plea of limitation to the effect that the 
ruit beirg one for cancellation of the mort- 
gage deed the suit shculd bave been brought 
within three years from the date of the 
execution, This plea was not raised by the 
deferdant- appellant in the first Court and 
cannot, in my opinicn, succeed. It is not 


pretended that the plaintiff Gaya Prasad was: 


any party to the instrument, He is not 
seeking to set aside a document executed by 
himself, he is merely seeking a declaration 
that a document executed by his three 
brothers does not bind the joint family 
property. 

The secord and fourth grounds are not 
pressed, 

In the third ground it is pleaded that 
tke finding of the District Judge that the 
family is joint is  vitiated by "various 
errcis of law.” In argument the error is 
said to corsist in the finding having been 
come to in the absence of any evidence to 
show that the brothers were joint in food and 
worship. But there is evidence to establish 
both these facts. It may not be very strong 
but still itis there and being there the find- 
ing of fact cannot be impeached in second 
appeal, Moreover, in dealing with the ques- 
tion as to whether or not a particular family 
is joint {he principal thing to be regarded 
is joininess of estate, Separation in food or 
worship may be evidence of partition but it 
is not by any means conclusive evidence. 
This ground must fail. 

It only remains to notice the fifth ground, 
namely that the Court below ought to have 
tried the question as to whether the money 
borrowed was spent foran object binding on 
all the members of the joint family. 

The pcint was not raised definitely in this 
form in the appellant-defendant’s written 
statement. He stated in paragraph 10 
of that document that the mortgage-deed 
was executed for legal necessity and that 
the money was borrowed for legal necessity 
and a portion of it was an antecedent debt. 
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So far as the question of antecedent debt 
js concerned it cannot arise in & case of this 
kind where the alienation was made by seve- 
ral brothers of a family and the act is 
challenged by another brother. As I under- 
stand the law, the defence of antecedent debt- 
is available only in cases where sons are 
seeking to avoid an alienation made by their 
father. 

As for the plea of legal necessity, it is 
somewhat vague. No personal necessities 
of these mortgagors could justify the abena- 
tion. The law is settled that in a joint 
family governed by the Mitakshara law 
one sharer has no authority without the 
consent of his co-sharers to mortgage his 
undivided share in a portion of the joint 
family property in order to raise money on 
his own account and not for the benefit of 
the family [Sadubarét Prasad Sahu v. Foolbash 
Koer (1)]. 

However, it may be that the mortgagee cid 
intend to raise the defence that the money 
was borrowed for the family benefit and that, 
therefore, the transaction was justified on the 
grcund of legal necessity and, in the circum- 
stances, I think, it is proper to allow him an 
opportunity of making this ground good. J, 
therefore, remand the following issue for de- 
termination by the lower Court:— 

Was the money advarced hy the mortgagee 
on the mortgage-bond executed on the 16th 
Javuary 1902 borrowed by the mortgagors 
for the benefit of the joint family? 

The Ccurt will receive all evidence which 
the parties may produce on this issue and 
will return the findings within two months 
from thisdate. Ten days to count from the 
date of the lower Court’s finding will be 
allowed to the parties to file objections. 


Oase remanded. 


(3) 3B. L. R. 81 (F. B.); 12 W. R. 1 (F. B.). 
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PUNJAB CHIEF COURT. 

SECOND Civi, Arrear No. 1126 or 19i 0. 

. danuary 23, 1912. 

Present: —Mr. Justice Chevia. 
JIWAN AND OTHERS — DEFENDANTS — 
APPELLANTS 
versus 
DIT AND oTHERS— PLAINTIFFS — RESPONDENTS. 

Custom —Adoption —Effect on property already ac- 
quired by succession—Right of succession in natural 
family as against collaterals—Presumption—Burden of 
proof— Bajwa Jats of Sialkot District, 

An adopted person does not by adoption lose the 
property to which he has already succeeded. 

A person adopted as an heir in the customary man- 
ner of the Punjab does not thereby lose his rights to 
succeed to property in his natural family as against 
collaterals. 

Among Bajwa Jats of the Sialkot District, when a 
person is adopted into another family his right of 
succession in his natural family, so far as collaterals 
are concerned, is the same as before. 
^" Rukun Din v. Musammat Mariam, 68 P, R. 1898; 
Ghela v. Haider, 59 P, R. 1906; 68 P. L R. 1907; 
Jhanda Singh v. Kesar Singh, 37 P. R. 1910; 6 Ind. Cas. 
112; 62 P. W. R. 1910, followed. 

Mukh Ram v. Not Ram, 100 P. R. 1906, 101 P. 
L. R. 1907, distinguished. 

Second appeal from the decree of the Divi- 
sional Judge, Sialkot Division, dated the 23rd 
of August 1910, reversing that of the Munsif, 
lst Class, Sialkot, dated 6th of January 
1909, dismissing plaintiffs’ claim. 

Lala Dharm Ohand, for the Appellants. 

Mr. M. Obedullah, for the Respondents. 

` JUDGMENT, —The genealogical tree 15:— 


BHAG MAL, 
[^ T 
Bura, Kapura, 
plaintiffs. | 
f 1 
Surjan, Arjan, d. 8. p. 
defendants. 


The plaintiffs are descendants of Bura, 
defendants are the descendants of Surjan. 

Surjan was adopted by his maternal 
uncle Asa. 

The plaintiffs sue for the lahd in suit, 
which comprises the whole of the estate left 
by Kapura, on the ground that Arjan has 
died sonless. 

According to plaintiffs, Sarjan’ s descend. 
ants have lost all rights by Surjan’s adoption. 

The first Court held that by adoption 
Furjan had nob lost his rights and dismissed 
the suit, - The learned Divisional  Jüdge 
on appeal held that by adoption Surjan lost 

is right to inherit in his natural family, 
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and so Surjan's descendants could not in: 


- herit Arjan’s share of the land, but that 


Surjan had never given up his own share of 
the land and so his descendants could not be 
ousted from that share. Sothe Divisional 
Judge decreed theclaim to the extent of 
one half. , 

Both sides appeal to this Court. 
judgment will cover both appeals. 

For the plaintiffs a preliminary objection 
ia raised as to certain respresentatives of 
deceased parties not having been brought 
on to the record in time,But, granting that 
there has been a -default, it is one which is 
common to both sides. 

First, as regards Surjan's share of the 
land. Itis admitted by plaintiffs’ Counsel 
that Kapura had died before Surjan's adop- 
tion. ko Surjan had received half of the 
land in suit by inheritance from his father 
eyen before his adoption, and plaintifs 
Counsel admits that he is unaware of any 
ruling in support,of the idea that a man 
should lose by adoption property to which 
he has already succeeded. 

Next, as regards Arjan’s share of the land. 
,t is admitted before me that Surjan's adop- 
tion was orly a customary one, and nota 
regular adoption under Hindu Law. 

The Divisional Judge has confused the 
question of the right of an adopted son to 
succeed collaterally in his natural family 
with the question of his right to succeed 
collaterally in his adoptive family; with the 
latter question we have nothing to do. 

The parties are Bajwa Jats of the Pasrur 
Tahsil of the Sialkot District. The general 
presumption is that a person adopted in 
the customary manner of the Punjab as an 
heir does not thereby ordinarily lose his 
rights to succesd to property in his natural 
family at least as against collaterals, see 
Rattigan's Digest of Customary Law, Article 
48, though in some cases he loses his 
right to a sl are ia the estate of hia natural 
father if he has brothers. 

The Riwaj-i-am of the Sialkot District is 
to the same effect. In Answer 74 it ia 
laid down that if an adopted son is the 
only son of his natural father, he can succeed 
to the property of his natural father and 
also to the property of the collaterals of his 
natural father, but if he is not the ouly 
gon of his natural father he cannot succeed 
even to a share of his natural father, This 
clearly points to the fact that when a man 


This 


550 - 


NIHAL KAUR t. SECRETARY OF STATE. 


is adopted into another family his rights 
of succession inhis natural family are the 
same as before. so far as collaterals are 
concerned, though he takes a second place so 
far as his own brothers are concerned. 

The old Rewaj-2-am of 1865 simply recites 
that an adopted son loses his right to 
inherit as son from his natural father unless 
he is the only son. This agrees with the 
later Riwaj-2-am so far as it goes. 

So, too, in Rukun Din v. Musammat Mariam 
(1) it was held that an adopted son and his 
descendants were entitled to succeed in the 
natural family of the adopted son. The case 
seems very like the present. One Bhana had 
three sons, Ismail, Khalil and Jamal, of 
whom the last was adopted by Bhana’s 
unele Isa. Tsmail and Khalil died sonless 
and on the death of Khalis widow Jamal’s 
descendants were held to be entitled to suc- 
ceed to the exclusion of the descendants of 
Wazir, another uncle of Bhana. Had Jamal 
been reckoned merely as the son of Isa, his 
descendants would have hid to share equally 
with the descendants of Wazir. 

Ths question is decided in the same 
wayin Ghela v. Haider (2) where the 
learned Chief Judge remarks that “the 
reasons that would induce an adopted son to 
give up his rights in his natural family 
against his own brothers do not apply, or at 
all events not with the same forca where it 
is a question of succeeding collaterally.” - If 
further authority were needed reference 
might be made to Jhanda Singh v. Kesar 
Singh (3). 

For respondents Mukk Ram v. Not Ram 
(4) is quoted, but this is merely an instance 
of an adopted son not succeeding to a share 
of his natural father’s family in the presence 
ofa brother, so that this is not at variance 
with the general rule. It may be noted, too, 
that the case is one of the Karnal Distrist, 
in a part of the Punjab where, as re- 
marked in Jhanda Singh v. Kesar Singh 
(3), more stress is laid upon the fact 
of adoption and its consequences than in 
other parts of the Province. So the general 
custom and the Rewaj-2-am are both in favour 
of the defendants. As to tke instances sited 


(1) 68 P. R. 1898. i 
(2) 59 P.°R, 1906; 68 P. L. R. 1907.. 
A 3) 37 P. R. 1910; 6 Ind. Cas. 712; 62 P. W. B 
1910. : 
(4) 100 P, R, 1906; 101 P, L. R. 1907. 
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by the witnesses for the plaintiffs, they mere- 
ly show that an adopted son loses his right 
to succeed to a share in his natural father’s 
estate in the presence of a brother. This 
does not help plaintiffs at all, 

The onus of proving that the defendants, 
descendants of Surjan, are disentitled by 
reason of Surjan’s adoption from succeeding 
to the land left by Surjan’s only brother is 
on the plaintiffs and they have failed to dis- 
charge it. The appeal of the defendants 1s, 
therefore, accepted with costs. The appeal 
of the plaintiffs is dismissed with costs. 
The decree of the learned Divisional Judge is 
set aside and that of the firat Oourt dismiss- 
ing the suit is restored. 

Plaintiffs will pay costs in all Courta, 

Appeal accepted. 


PUNJAB CHIEF COURT. 
First Cryin Appear No. 570 or 1910. 
January 25, 1912. 

Present: —Mr. Justice Chevis. 
Musammat NIHAL KAUR — PLAINTIPR— 
APPELLANT 
versus 


THE SECRETARY or STATE ror INDIA 


In OOUNOCIL —DErENDANT— RESPONDENT. 

Will—Construction—Rindu Law—Devise to widows 
and daughters— Widows share to go to daughters on 
their death—JNature of widows interest—Tenancy-tn- 
common—No right of survivorship between widows— 
Nature of daughter's interest-- Absolute estate—Land 
Acquisition Act(I of 1894), ss. 18,92 — Deposit of widows 
share in Court on objection of daughters — Withdrawal of 
objection —Subsequent death of widow—Jurisdiction 
— Determination of question of succession to deceased 
widow—Daughter not claiming her own share left by 
Will—Recagnition as heir of deceased widow tn acquist- 
tion proceedings—Application of 8. 18 to question of 
succession of deceased claimant and investment of 
money —Investment in securities, when to be made. 

A testator left two widows, A. and B., and two daugh- 
ters, C. and D. By his Will he left his lands half to 
his widows and half to his daughters stating that 
after the death of the widows their half would go to 
the daughters, and after the death of the danghters to 
their descendants. 

The testator died in 1887. In 1899, C. sued the 
widows and obtained a decree for jth of the lands. 
D. did not join in the suit and never obtained the 4th 
share left her by her father. 

In 1909 a portion of the lands left by the testator 
was acquired by Government. The Land Acquisition 
Officer awarded ith of the compensation to C. and 
iths to the widows. As C. objected that the widows 
were not competent to alienate the land, the officer 
deposited the }ths of the money in Court. Subse- 
quently, C. withdrew her objection and the Land 
Acquisition Officer reported that the money might he 
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paid to the widows. Before the Divisional Court had 
time to deal with the matter, A. died and a dispute 
arose as to who were her heirs, C. and D. claiming 
that A's share went to them while the surviving 
widow claimed that ib wentto her. The Divisional 
Judge held that A.’sshare went to the daughters and 
ordered that the money deposited in Court should be 
invested in Government Po-notes and that the 
interest should be paid halfto B. and one quarter to 
each of the daughters: 

Held, (1) that the Divisional Judge was right in 
deciding the question of title arising between the 
rivalclaimants. Such questions should be decided in 
the case aud should not be left to be decided by a se- 
parate suit. The Court was bound to decide all points 
the desision of which was necessary to enable it to pass 
orders as to the disposal of the money, including ques- 
tions arising as to who wasthe proper heir of the claim- 
ant who had died after the deposit of money in Court. 

Babujan v. The Secretary of State for India in 
Council and the Chairman, Gaya Municipality, 4 C. 
L. J. 256, followed. 

(2) That the money having been once deposited 
in Court, the Court was obliged to observe the pro- 
visions of section 32 of the Land Acquisition Act, 
in spite of the withdrawal of Cs objection. 

(3) That section 18 of the Act did not apply to the 
determination of the question as to the succession to 
A.’s share and as to the investment of the money. 

(4) That, on a proper interpretation of the Will, 
each of the widows was to hold for life as a tenant- 
in- common .withont the benefit of survivorship and 
the share of either widow passedat her death to the 
daughters. 

Munni v. Umrao Singh, 39 P.R, 1909; 55 P. W. B. 
1909; 59 P. L. R. 1909; 1 Ind. Cas. 720, referred to. 

(5) That as D. did not choose to sue for her }th 
Share which fell to her immediately on her father's 
death, shecould not claim to get that share out of 
the share left by A.’s death by a disproportionate 
division of the compensation-money. If D. claimed 
a share in the land, she should have put in & claim 
before the Land Acquisition Officerin her own right 
as heir of her father. 

(6)That D, could only be recognized in these pro- 
ceedings as d,s heir and could get her share only of 
Ag property. : 

(7) That the Will left to 4|. and B. nothing more 
than the life-interest of a widow, but C. and D took 
an absolute estate under the devise as their interest 
was not entailed by express words or by necessary 
implication. 

Radha Prasad Mallick v. Ranee Moni Dossee, 33 C. 
947; 3 C. L. J. 502; 10 C. W. N. 696, relied upon. 

(8) That, consequently only B.'sshare of the com- 
pensation awarded shonld be invested in securities 
while the daughters' share of the money should be 
made over to them. 


First appeal from the order of the Divi- 
sional Judge, Ambala, dated 18th February 
1910, directing that the money in deposit 
be invested in purchase of Government 
promissory-notes and that the ith of the in- 
terest arising therefrom be paid to the appel- 
lant. 

Rai Sahib Pandit Sheo Narain, for the Ap- 
pellant. 
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JUDGMENT.—The late Sardar Bishen 
Singh left two widows Musammat Jaswant 
Kour and Musammot Askour, and two 
daughters (by a third wife) Musammat Nihal 
Kour and Musammai Suraj Kour. By Will 
he left his lands half to his widows and half 
to his daughters, stating in the Will that 
after the death of the widows their half 
would go to his daughters, and after the 
death of the daughters to their descendants 
or, if one daughter left no issue, to the 
children of the other daughter. Bishen 
Singh died in 1887. In 1899 Musammat 
Nihal Kour sued the widows, and after a 
trial in which the validity of the Will was 
unsuccessfully contested by tne widows, 
obtained a decree for ith of the land. (See 
Further Appeal No. 116 of 1901, decided in 
Nihal Kour's favour by this Court on 4th 
February 1904). Musammat Suraj Kour did 
not join in the suit and has 80 far not 
obtained the 1th share left her by her father. 
So when in 1909 certain land was acquired 
by Government for the Thanesar-Kaithal 
Railway, the land was shown in the Revenue 
papers as held in the following manner:— 

Musammat Askour 

l kin equal share $ 

Musammat Jaswant Kour J 

Musammat Nihal Kour ... p w 


The Land Acquisition Oficer awarded 
Rs. 1,572.6 8 for the land, and of this ith 
was paid over to Musammot Nihal Kour, but 
as shee objected that the widows were not 
competent to alienate the land and, therefore, 
they could not get the money in cash according 
to section 82 of the Act, the Land Acqnisi- 
tion Officer deposited the remaining {ths 
of the money in Court, Bat Musammat Nihal 
Kour then withdrew her objection and the 
Land Acquisition Officer simply reported 
that no action was needed under section 32 
of the Act and that the money might be 
paia to the widows. But before the Divi- 
sional Judge had time to deal with the 
matter Musammat Jaswant Kour died, and 
a dispute then arose as to who were her 
heirs, both the daughters claiming that 
according to the Will, Musammat Jaswant 
Kour’s share of the estate went to them, 
while the surviving widow claimed that it 
went to her and that the daughters could 
not get it till the death of both of the 
widows. The Divisional Judge held that 
the share of Musammat Jaswant Kour went 
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to the daughters and ordered that the money 
which had been deposited in his Court should 
be invested in Government Pro-notes, and 
that the interest should be paid half to Mus. 
ammat Askour and one-quarter to each of the 
daughters. From this order there are three 
appeals io this Court. 

(1) In Appeal No. 570 of 1910, Musammat 
Nihal Kour urges that she should get the 
compensation in cash and not merely the 
interest. The Secretary of State is the 
only respondent in this appeal. ` 

(2) In Appeal No. 571 Musammat Askour 
urges that the share of the deceased widow 
falls to her, and that the Divisional Judge 
had no oause to interfere at all as the 
parties concerned had some to terms before 
the Land Acquisition Officer, and also that 
she should get the money in cash and not 
merely the interest. In Appeal No, 579 
Musammat Suraj Kour urges that Musammat 
Nihal Kour was only entitled tio ith of 
Jaswant Kour's share, and also that her 
share cf the money should be paid in cash 
and not invested. | 

This judgmect will cover all three appeals. 
I will first deal with a plea raised on behalf 
of Musammat Askour, which is that the 
Court should not have decided who was 
entitled to Musemmat Jaswant Konr’s share 
as she was alive at the time of the award, 
but that the Court should have kept the 
money in deposit until the parties had 
settled by separate litigation who.was ene 
titled to receive it. (It may be noted that 
the dispute between the daughters and the 
surviving widow as to who should succeed to 
Musammot Jaswant Kour’s share is ono 
which extends, not merely to the compensa» 
tion-money, but tothe whole of Musammat 
Jaswant Kour's shsre in the estate). For 
Musammat Askour and also for Musammat 
Suraj Kourjit is urged that the Divisional 
Judge was the only Court who had the 
power to decide who was to succeed to the 
share of the deceased widow in the com- 
pensation money. In Babujan v, The Secre- 
tary of State for India in Counedl and the 
Chairman, Gaya Municipality (1), when it 
was suggested that the question of title 
should have been left open for deter- 
minaticn “n a regnlar suit, the learned 
Judges held that “ wherever a queation of 


title arises batween rival claimants it 
(1) 4 C L. J. 256. must, 
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under the terms of the Act, be decided in 
the case and cannot be made the subject of 
a separate suib." This is a clear ruling, and 
no authority! to the contrary has been 
quoted. Itis true that the above was not 
a case of a dispute arising as to who was 
entitled to succeed to the share of a claimant 
who had died after the award, but I think 
that the same principle applies. The com- 
pensation money, owing to a dispute having 
arisen, had been deposited in the Coart, and, 
I think, the Court was bound to decide all 
points, the decision of which was necessary 
to enable it to pass orcers as to the disposal 
of the mcney, including questions arising a3 
to who was the proper heir of a claimart 
who had died after the deposit of the money 
in Court Whether the decision arrived at in 
this ease will be binding between the parties 


in any suit which may arise between the 


daughters and the surviving widow as to 
who should succeed to the share of the 
deceased widow in the rest of the estate 
(¢.e., in theland which has not been acquired 
by Government), 1 need not decide, though 
perhaps Chowakaran Makhi v. "Vayyaproth 
Kunikutii Ali (2) might throw some light on 
the question if it were a question for 
decsion in this case. 

Then itis urged that the matter having 
been setiled amicably between the parties to 
the award, there was nothing left for the 
Court to decide. But the money having 
orce been deposited in Court, the Court was 
obliged to observe the provisions of section 
32. And in order toobserve these provisiors 
the Court was, I think, bound to come to 
a finding as to who was the heir of Musam. 
mat Jaswant Kour, for until this question 
was decided the Court could not come to 
a decision whether the money should be 
invested or handed over to the claimant, or 
to whom the interest of money invested was 
to be made payable. ` 

As to the plea raised in Musammat Ackuur’s 
appeal that the matteris time-barred under 
section 18, I note that section 18 secms 
to me’rot to apply at all, for’ this is not a 
case in which any party is objecting to the 
original award, either as eccncerns the 
messurement of the land, the amount of the 
compensation, the persons to whom it is 
payable, cr the apportionment of the com- 
pensation among the persons interested,” 

(2) 29 M. 173. 
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That Musammat Nihal Kour is to get ith 
and the widows iths between them in egaal 
shares is not in dispute; the questions now 
aro only who is to succeed to Musanmat 
Jaswant Kour's share, and whether the 
money is to be invested according to section 
82 or not. 

The next question I will consider is 
whether the share of the deceased widow goes 
to the surviving widow orto the daughters. 
The Will leaves half the land to the Sardarnis 
(2.e., the widows) and half to the daughters, 
and says, after the death of the Sardarnis the 
other half will also go to my daughters.” 
It is true that the Will does not say “after 
the death of both Sardarnis," bnt it is con- 
tended that this is the meaning, and that 
the daughters cannot get any of tke 

_Sardarnis’ half till both the widows are dead, 

and that Musammat Askour takes Musammat 
Jaswant Kour's share by survivcrship. On 
the other hand, there is no recital in the 
Will that one Sardarni is to succeed to the 
share of the other, and I consider that the 
Will simply means that each WSardarni holds 
for life with reversion tothe daughters. It 
seems to mea case of a tenancy-in-common 
but without benefit of survivorship. [ Munni 
v. Umrao Singh (8)]. If we look at the codicil 
in favour of Chattar  prohit, the case is 
even clearer, but Counsel for Musammat 
Askour urges that thereis no good proof of 
the genuineness of this codicil. Still, leaving 
the codicil apart, I think that on the word- 
ing of the Will itself it must be held that the 
share of either widow passes at her death to 
the daughters. 

In ground 45 of Musammaét Askour’s ap- 
peal itis pleaded that as Musammat Saraj 
Kour did not sue for her share, Musammat 
Nihal Kour cannot get more than her share. 
Counsel has not argued this ground of appeal, 
and I do not understand it, I do not under- 
stand that Musammat Nihal Kour claims 
more than her share. . 

For Musammct Suraj Kour itis pleaded 
that she is entitled to more than she has been 
allotted because the share of the widows 
comprised the ith share which she had 
been awarded under the Will. To this jth 
share she was entitled immediately on the 
death of her father, aud if she did not 


(3) 39 P. R. 1909; 55 P. W. R. 1909; 69 P. L. R. 
1909; 1 Ind Cas. 720. 
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choose to sne for it, I fail to see hox she can 
get it now by claiming a disproportionate 
share of the compensation.money. If she 
claimed a share in theland, she should have 
putin a claim before the Land Acquisition 
Officer. In these proceedings, she can only 
be recognized as the heir of Musimmat 
Jaswant Kour, and as her sister is equally 
an heir, she can only get + of Musamnat 
Jaswant Kour’s share just as her sister does, 
the decision of the lower Court that each of 
the sisters is to get $ of Musammat Jaswant'a 
share seems to me correct. Tuastly, as io 
whether the money should be invested. 

For Musammat Askour it is urged that 
the widows were absolute owners under tho 
Wil. But the bequest to the widows was 
elearly one with reversion to the daughters, 
and I hold that nothing more than iba 
ordinary life intarest of a widow was given 
to each, Doubtless, the widow coald alienate 
for necessity, but this wonld not be a power 
of alienation sufficient to authorize the Court 
to hand over the money to her. 

The case of the daughters seems to me 
different. It has been held that under 
Hindu Law a married daughter takes by in. 
heritance only a limited estate, bat that 
under a demise by Will she takes an absolute 
estate unless her interest is curtailed by ex- 
press words or by necessary implication; see 
Radha frasad Mallick v. Ranee Moni Dossee 
(4). In that case provision was made for the 
succession of the daughters’ sons after the 
death of the daughters, and for the succession 
of the surviving daughter and her sons to 
the share of a daughter dying sonless, so 
the case seems very similar to the present, 
and following it I hold that the daughters 
are absolute owners aud can, therefore, get 
the money. 

The result is that I uphold the decision of 
the learned Divisional Judge except as ro. 
gards the investment of the daughters’ share 
of the money. The appeal of Musammat 
Askour is dismissed with costs. The appeals 
of Mustmmat Nihal Kour and of Musammat 
> nraj Kourare accepted and I direct that 
ith of the money deposited in the Conrt of 
the Divisional Jadge shall be made over to 
each of them; if the money has already. been 
invested, this order will bs carried out as 
soon as the money can be withdrawn from 
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investment. No order as to costs in the 
appeals of Musammat Nihal Kour and Suraj 
Kour, 


Appeal accepted, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Srconp Civin Appeat NO. 442 or 1910, 
August 28, 1911. 
Present:—Mr. Evans, J. C,, and 
Mr. Piggott, A. J. C, 
RAGHUNANDAN SINGH AND OTHERS — 
PLAINTIFFS— APPELLANTS 
versus 
Musammat JARAO AND ANCTHER— 


DEFENDANTS— RESPONDENTS, 

Landlord and tenant—Improvements—Well sunk by 
tenant without consent of landlord—landatory in- 
junction—Damage not alleged — Maintainability of suit 
— Presumption—Oudh Rent Act (XXII of 1880), 
gs. 29 to 28—Transfer of Property Act (IV of 1882), 
s, 108— Specific Relief Act (I of 1877), ss. 54, 55, 56. 

A landlord is not entitled to maintain a suib for 
mandatory injunction to restrain a tenant from the 
construction of a well upon lis holding, merely upon 
the ground that such eonstruo ion was being effected 
without his consent or against his will, He musi 
allege and prove some sort of damage to himself and 
futher that the damage is of such a nature that the 
equities of the case would not be met by pecuniary 
compensation. 

It is contrary tothe policy of the Oudh Rent Act 
that the interference of the Civil Courts should be in- 
yoked upon an allegation that the tenant is using the 
land in a manner not approved of by his landlord. 

The costruction of a well by a tenant upon his 
holding should prima facie be regarded as beneficial, 
unless and until the contrary is proved. 

It cannot be presumed that the construction of a 
well upon a holding is likely to be destructive or 
permanently injurious to the same or is on the face 
of it an act amounting to the use of the land fora 
purpose other than that for whioh it was leased. 

When it appears doubtful that the provisions of 
the Oudh Rent Act do not completely cover a case, 
the Court may resort to the general principles laid 
down in section 108 of the Transfer of Property 
Act. 

Section 23 of the Oudh Rent Act contemplates the 
possibility of a tenant’s making an improvement 
upon his holding without the consent of his landlord. 
The only result of not following the procedare pres- 
cribed by the Act is that the tenant is not entitled to 
claim compensation for improvements effected with- 
out the written consent of the landlord. 


Appeal against the order of the Sub- 
ordinate Judge,  Sultaupur, dated the 
18th July 1910, reversing that of 


the Munsif, Sultanpur, dated the 6th May 
1910. 
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Babu Basdeo Lal, for the Áopellanta. 
Mr, A.- P, Sen, for the Respondents. 
JUÜDGMENT. 

Piegotr, A, J. O, — This is an appeal by the 
plaintiffs, Their case is that the defendants 
hold a certain plot of land as their tenants, 
and have proceeded to construct upon a 
portion of the said plot a masonry well, 
without the conseni of the plaintiffs, and 
are persisting in its construction against 
the will of the plaintiffs. The relief sought 
is a mandatory injunction directing the 
defendants to fil up the well in question 
and to restore the plot of land to its original 
condition. The suit was decreed by the Court 
of first instance; buf on appeal the learned 
Subordivats Judge of Sultanpur has dismissed 
the suit on the ground that it is not maintaiu- 
able and is not cognizable by a Civil Court. 

The present appeal was heard in the 
first instance by a single Judge of this 
Court; who referred it to a Bench of two 
Judges on the ground that it raised a ques. 
tion of general importance not covered by 
authority. That question is whether an 
agricultural tenant in Ondh is or is not 
entitled to construst a masonry well upon 
his holding without the consent of the 
landlord. The point has been fully argued 
before us, and I think itis expedient that 
we should decide it. At the same time, 
I feel bound to express my opinion that 
this appeal ought to ba dismissed upon a ' 
ground which does not exactly involve the 
question above stated. 

The lower Appellate Court has held that 
the suit, as brought, is not maintainable; 
and, in my opinioa, the plaint, as it stands, 
does not disclose any valid cause of action, 
or, at any rate, any cause of aation entitling 
the plaintiffs to the relief sought. The 
sui is one for specific relief by way of 
injunction and ia governed by the provisions 
of Chapter X of the Specific Relief Act 
(Lot 1877). A plaintiff seeking relief of 
this natare must satisfy tha Court that 
he has suffered actual damage, and also 
that the damage suffered is of such a 
nature that the eqaities of the case would 
not be met by pecuniary compensation. Ib 
follows that he mast, atthe very outseb of 
his case, both allege and prove some sort 
of damage’to himself. Oa thia point tha 
plaint is absvlutely silent. Thers is no 
allegation as to the nature of the injury 
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or loss which the’ plaintiffs consider 
themselves to have suffered by reason of 
the construction of this well; the attitude 
taken up in the plaint is such as would be 
justifiable only in the case of an action 
against a trespasser, when the mere wrongful 
occupation of. the plaintiffs’ land for the 
purpose of constructing a well thereon 
would, on the face of it, cause injury to the 
plaintiffs by depriving them of possession 
over the same. In the present case the 
defendants are the lessees of the plaintiffs 
and the latter have, during the continuance 
of the tenancy, no right to actual oceupation 
or use of the land in suit. Before, therefore, 
they ean ask the Civil Court to interfere 
between them and their lessees so as to 
restrain the latter from making a particular 
use of the land included in their holding, 
it is necessary that they should both allege 
and prove that the defendants are making 
use of this land in such a manner as to 
cause some sort of loss or injury to the 
plaintiffs. In coming before this Court in 
second appeal be plaintiffs have laid 
particular stress upon the plea that the 
lower Appellate Court was not justified in 
presuming a well to be necessarily an 
"improvement" as regards the land in 
suit.: In my opinion this argument is based 
upon & misconception of the nature of the 
pleadings required in a suit like the present: 
before the defendants could be required to 
adduce evidence that the construction of 
the well in question had increased the 
letting value of the holding, it was for the 
plaintiff to show what damage or injury 
they alleged themselves to have suffered in 
consequence of the same, They have come 
into Court without even alleging any such 
damage, and for this reason I would hold 
that the suit as brought must fail and has 
been rightly dismissed by the lower Appellate 
Court. 

With regard to the general question of the 
rights of tenants in the matter of the 
construction of wells the provisions of 
the Oudh Rent Act (XXII of 1286) seem 
to me by inference favourable to the defen- 
dants rather than to the plaintiffs. The 
sections dealing with the improvements by 
tevants are eections 22 to 28 inclusive, and 
the wording of section 23 suggests to my 
mind that the possibility of a tenant’s making 
an "improvement" without the consent of 
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the landlord was clearly contemplated, All 
that ia provided by sections 24 and 25 is, that 
in certain cases a tenant may not only make 
an improvement npon his holding without 
the consent of his landlord, but may 
successfully maintain a claim for compensa- 
tion against the latter in respect of the said 
improvement, provided that he has followed 
the procedure laid down by these sections 
and has obtained the permission of the 
Deputy Commissioner. If the tenant does 
not choose to avail himself of the procedure 
thus provided the only result will be that 
he will not be entitled to claim  com- 
pensation for any improvement made by 
him without the written consent of his 
landlord. 

The quéstion ofthe making of wells by 
tesaots has been before the Allahabad High 
Court in a number of oases. In an old case, 
Sheo Churan v. Busunt Singh (1) the ques- 
tion was considered by a Full Bench on 
general principles independent)y of any 
special provisions of the Rent Act (X of 
1259, as to tenants’ improvements. It was laid 
down that " Any rule which prohibits a 
tenant from improving his holding is one 
which on grounds of publie policy Courts 
are bound to restrain within its strictest 
limits": also that a zemzndar claiming to 
prohibit the construction of kacha wells by 
kis tenants should be put to proof that he 
does so in the exercise of a right customarily 
existing upon his estate. In the case relied 
on by the lower Court, Raj Bahadur v. 
Birmka Singh (2) it was held, with reference 
to the provisions of Act XVIII of 1873, that 
tenants of all classes were implicitly 
authorized to construct wells for the 
improvement of the land heldto them and 
that a landlord could not sue for the 
demolition of a well constructed by his 
tenant merely on the ground that it had been 
made without his consent. 


A similar principle was very clearly affirm- 
ed by Mahmud, J., in Mohamad Raza Khan v. 
Dalip (8), where the learned Judge laid down 
the broad proposition that an alleged custom 
preventing the corstrnction of such wells 
without the consent of the landlord, even 


(1)3 N. W. P. H.C. R. 292; Agra (F. B) Ed. 1874, 
58 


(2) 3 A. 85. 
(3) A. W. N. (1892) 103, 
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if proved to exist, should not be enforced 
by the Courts on the ground that, “It is 
unreasonable and opposed to publie policy 
in an agricultural country like India where 
the recurrence of famine is caused by the 
failure of rains, and where necessary works 
for irrigating agricultural land must be 
regarded as beneficial.” This decision is 
authority for the proposition that the. con- 
struction of a well upon a holding should 
prima facie be regarded as beneficial, unless 
aod until the contrary is proved; and I 
would draw the same  inferenee from the 
definition of the word "improvement" in 
section 23 of the Oudh Rent Act. f 

Again, in Dharam Raj Kunwar v. Sumeran 
Singh (4) the right to construct either 
a kacha or a pakka well on his holding without 
reference to the consent of the landlord was 
affirmed in favour of occupancy-tenants gener- 
ally. It is true that there is no class of 
tenants in Oudh precisely corresponding to 
“occupancy-tenants” in the sister Province, 
but, in my opinion, the general principles 
underlying these rulings are equally applicable 
to ordinary tenants in Oudh who hold under the 
seven years’ rule. The provisions of Chapter 
V of the Transfer of Property Act (IV of 
1882) are not applicable in their entirety 
to leases'for agricultural purposes, by reason 
of the provisions of section 117 of the 
said Act. I am, however, of opinion that 
the Courts may well be guided by the 
general principles laid down in section 103 
of the Transfer of Property Act regarding 
the respective rights and liabilities of les- 
sors and lessees, when ib appears doubtful 
whether the provisions of the Oudh Rent 
Aet completely cover the ease. The duty 
of the lessee is to keep and, on the termi- 
nation of the lease, to restore the property 
held by him in as good condition as ib 
was at the time when he was putin pos- 
session ; he is also entitled to use the 
property and ite products (if any) as a 
person of ordinary prudence would use them 
if they were hisown. He must not use the 
property for a purpose other than that for 
which it was leased or commit any act 
which is destructive or permanently injurious 
thereto. I should certainly not be pre- 
pared to presume that the construction of 
‘a wel upon a holding was likely to be 


destructive or permanently injurious to the 
(4) 21 A. 386, 
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same, or wason the face of it an acl amount" 
ing to the use of the land for a purpose other 
than that for which ib was leased. J am, 
therefore, clearly of opinion that the landlord 
is not entitled to maintaina suit in the Civil 
Court for an injanetion to restrain a tenant 
from the constractinn of a well upon his 
holding, merely upon the ground that 
Buch constraction was being effected without 
his consent or against his will. 

These findings are more than sufficient 
to dispose of the present case ; bat I may 


add in ‘eonclasion that I am extramely 
doubtful whether in any case the Civil 
Courts would be entitled to interfere by 


way of injuncion (except perhaps by way 
of a temporary injunction pending proceed- 
inga in ejectment) with the use made by 
a tenant of the land in his possession as 
such. If he uses it in a manner not war- 
ranted by the conditions of his tenancy 
he ia Hable to ejectment under the provi- 
sions of section U2 of the Oudh Rent Aot; 
and ib seems to me contrary to the policy 
of the said Act that the interference of 
the Civil Courts should ba invoked upon 
an allegation that the tenant is using the 
land in a manner not approved of by his 
landlord. It is searcely conceivable that 
a Bui£ for au injunction to restrain a tenant 
from making use of a particular kind of 
manure, or from growing a particular ro- 
tation of crops, would bə permitted; and 
yet Íí sea no valid distinction in principle 
between such a snit and that now before 
the Court. Oa all these grounds, I am 
satisfied that this appeal must fail and 
should be dismissed with costs. 
Evans, J. O,—l concur. 
Appeal dismissed, 
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Where a son contests an alienation made by his 
father in consideration of old debts and ib appears 
that the debts are not imaginary and that the father 
. was not immoral or extravagant the burden of 
proving “vant of consideration lies en the son. 

It is for the alienee to prove clearly the necessity 
for an alienation. Necessity cannot be inferred 
merely from the facts that the alienor’s holdiug 
was a small one and that he got into debt by deg- 
rees&s. 

A mortgagee cannot, in a suit against the alienor’s 
reversioners, obtain possession of even a fraction of 
the land unless he can prove that the transaction was 
wholly for necessity. 

Ghulam Ghaus v. Nabi Bakhsh, 24 P. R. 1903; 39 
P. L. R. 1908, followed. 

But where the consideration of a mortgage partial- 
ly consists of an old mortgage which is for necessity, 
the mortgagee may fall back on the former mort. 
gage. 

Second appeal from the order of the 
Divisional Judge, Hoshiarpur, dated the 
22nd April 1911, reversing that of the 
Munsif, 1st class, Hoshiarpur, dated the 17ih 
November 1910, dismissing the claim. 

Rai Bahadur Lala Suki Dayal, for the Ap- 
` pellants. 

Rai Sahib Pandit S420 Naratn, 
spondent. 

JUDGMENT.—The plaintiff sues for 
- possession as mortgagee of 17 kinals 17% 
marl:s of land mortgaged to him by Hasta, 
the father of defendants Nos. l and 2, who 
are the principal defendants. The remaining 
defendants are only pro forma, being mən- 
bers of plaintiff's family, The mortgage- 
deed has fallea to plaintiff by partition. 
The question is whether the mortgage was 
for consideration and necessil y. ' 

The deed in question was executed on 28th 
June 18’8. The land was mortgaged for 
Rs 582. The first Court dismissed the suit 
holding that neither necessity nor the pass- 
ing of consideration except to the extent of 
Rs. 176 8.0 was proved and thatthe mort- 
gage was incomplete. The Divisional Judge 
held that the mortgage was for necessity 
and consideration, and gave plaintiff a 
ad dur possession ‘as mortgagee for 

The defendants appeal to this Court, and 
for plaintiff-respondent Counsel raises a 
preliminary objection that no further appeal 
lies. But in view of the fact that the mort- 
gage-debt is fixed at Rs, 712 in the 
Divisional Judge's decree, I follow the 
Full Bench ruling in Ghulam Ghaus v. Nubi 
Bakhsh (1) and overrule the objection. 

(1) 24 P. R. 1903, 86 P. L R. 1908, 


for the Re- 
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The details of the consideration, as given 
in the deed are: — 


Ha. 

On mortgage-deed, dated 20th June 
1890  .. 391 
On bond dated 29 th Jane 1895 185 
On bahi account iln 19 
Cash before Sub. Basisi rab sas 20 
Regisiration expences $us 7 
TOTAL 582 


By the mortgage-deed of 20th June 1890 
15 kanals 64 marias were mortgaged for 
Rs. 325; the deed recites that Rs. 28 is to be 
paid yearly munofu, and adding arrears of 
munafa this sam of Rs. 325 swells to Ha. 351 
in the deed now in question. The details 
of Rs. 325 are as follows:— 


Rs. A. 
Due on mortgage-deed dated 30th 
May 1389 . 209 O0 
Due on bond dated sth January 
1890 ss ., oo 0 
Cash paid at home 4 12 0 
Cash paid before Sub. Registrar. .. i5 8 
Rezist ation expenses S 5 S8 
Toran 325 0 


By the mortgage-deed of 30th May 1889, 
15 kanals, 64 marlas were mortgaged for 
Hs. 200, the details of Which are:— 


Rs. A. 

For payment tu Ralla, prior mort- 
gagee .. 160 0 
Costs of pegisiration- Lm 4 8 
Oash before Sub- Registrar .. 35 B 
TOTAL 200 0 


The bond of 5th January 1890 was for 
Rs. 49-13, and this is shown in the bond as 
money taken for payment to Asa Singh and 
others, creditors. 

The bond of 29th Jane 1895 is for Rs. 130 
with interest at 18 per cent. The details, aa 
shown in the bond, are: — 


Hs. À. 

Due on bond dated 12th February 
1893 i 04 8 
Due on baht account .. 28 18 

Munof4 for 1 year (due on the 

mortgage- deed dated 20th Jene 
1390) .28 0 
Taken tn cash 15 11 
Toran 4. 130 0 
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The details of the bond of 12th February 
1893 are shown even in the bond,— 


Rs. À. 
Due on bah: account 22 8 
Taken in cash dacs qc 25 B 


TOTAL „ 48 0 

There is a witness Gulab Mal who deposes 
that the sum of Rs. 25-8 was paid in his 
presence. Beyond this thereis no evidence 
as to payment of any of the sums, though 
we may take it that sums shown as paid in 
cash before the Sub-Registrar were actually 
paid. There is-no proof on the record of 
payment to Asa Singh and the other 
creditors mentioned in the bond of 5th 
January 1890, in fact there is no proof 
that such debts really existed. Of course, it 
is hard now to prove such old debts. Asa 
Singh is said to be dead.and I do not really 
suapect that the debts were imaginary ones. 
In fact, considering that Hasta is not shown 
to have been either a fool or a knave I 
should say that the onus of proving want of 
consideration should lie on the defendants. 
Hasta was not a debauchee, and no reason is 
shown why he should spite his own sons by 
alienating land for money which he had not 
received. The deed in question is a register- 
ed one. It is true that the plaintiff's suit 
has been brought a good many years after 
the execution of the deed, but I see no 
sufficient reason to doubt plaintiff's state- 
ment that munafa for some years was paid; 
and a further explanation of the delay 
in suing is to be found in the fact that 
the mortgage was not executed in favour of 
plaintiff personally, and thatit only fell to 
him later on by partition between himself 
and the other members of the family. If 
I were to hold that plaintiff had to prove 
consideration, I should find that he had only 
succeeded to a limited extent, the chaupatias 
put in to prove the bah? accounts might be 
written up at any time, But as I regard 
the onus ef proof as being on the defendants 
so far as consideration goes, I agree with 
the learned Divisional Judge in holding 
that the mortgage was for consideration. 

But it certainly lies on the plaintiff to 
prove the necessity. It is admitted that 
9 kanals of land was formerly mortgaged 
with possession to Ralla for Rs. 160 and 
that Rs. 160 out of Rs. 200 which formed the 
consideration for the mortgage of 30th May 
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1899 went to pay off Ralla. But it must be 
remembered that this mortgage to Ralla of 9 
kanals was of land belonging jointly to Hasta 
and his brother, so, although this was an an- 
tecedent debt, Hasta's sons may well contend 
thatonly halfof the burden should fall on them. 
As to the whole of the remaining items, there 
is nob a scrap of evidence of any sort to 
show what particular necessity there was. 
The Divisional Judge has simply assumed 
necessity from the fact that Hasta and his 
brother held between them only about 4 
ghumaos, The actual area seems to have 
been about 35 kanals of which 9 kanals were 
mortgaged to Ralla, leaving 26 kanals for 
the two brothers. The Divisional Judge 
says that the history of the oase shows that 
the mortgagor was hopslessly in debt and 
never succeeded in paying off even the in- 
terest on the mortgage. What is clear is 
that Hasta repeatedly executed fresh bonds 
and mortgages in plaintiff's favour and so 
got deeper and deeper into debt, but I cannot 
find that this is suffiocienb ground for holding 
that Hasta’s conduct was justified by ne- 
cessity. It is for the plaintiff to prove 
necessity, and I do not think we can guess 
that the whole of the dealings were for 
necessity simply because Hasta’s holding was 
a small one, In cases of this sort one does 
not always expect strict proof as to necessity, 
but I think the mortgagee must give some 
proof as to what the necessity was, and 
that itis not sufficient for him simply to 
show thatthe mortgagor’s holding was a 
small one and thatthe mortgagor got into 
debt by degrees. Beyond the redemption 
from Ralla of a mortgage for only half of 
which Hasta was liable, I can find no proof 
of necessity. i 

I, therefore, hold that the mortgage in 
question was for consideration, but that 
necessity has been proved only to the small 
extent of Rs. 80. 

Now in Khaira v. Maula(2)it is laid down 
that even though the mortgage may be for 
consideration, the mortgagee cannot obtain 
possession of even afraction of the land unless 
he can prove that the transaction was wholly 
for necessity. This is the decision of a 
Division Bench, to which ] bow. Bab I 
see nothing to prevent me from following 
the course adopted in Civil Appeal No. 1040 

(2) 49 P. R. 1911; 11 Ind, Cas, 191; 138 P.W. R 
1911; 212 P. L, R. 1911, 
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of 1903 [referred to in Khaira v. Maula (2)] 
t.e allowing plaintiff to fall back on the former 
mortgage in favour of Ralla, which to the 
extent of one half was binding on Hasta and 
Should now be regarded as binding on his 
sons, ; 

. By this mortgage 9 kanals out of No. 470 
was mortgaged for Rs. 100, and I propose to 
give plaintiff a decree for 5 of this land. I 
have to-day asked Counsel for appellants if he 
has any thing to urge against such a course, 
and he replies in the negative. 

As to costs, I must confess that my sym- 
patbies are with the mortgagee in the 
present case, for I think it is quite likely 
that -the transactions were, at least in the 

. main, for necessity, although the mortgagee 

is urable to prove what the necessity was. 

But in any case l conld not go so far as 

the Divisional Judge and hold the mortgage 

to be entirely for necessity, for there appears 

to have been absolutely no need for Hasta to 

take over the whole burden of the prior 
~ mortgage in favour of Ralla, that mortgage 
having been entered into by Hasta and his 
brother jointly. ' 

I so far accept the appeal as to reduce 
the decree to one for possession as morte 
gagee of ; of the land formerly mortgaged 
to Rala, č. e. of 9 kanals out of Khusra 
No. 470 the plaintiff will hold possession 
as mortgagee for Rs, 80. I leave the parties 
to bear their own costa in all Courts, the 
suib having failed except to a small extent. 

- Appeal partly accepted, 


lad 
bak, ai 
+ 





PUNJAB CHIEF COURT. 
SECOND CIVIL APPEAL No. 308 or 1909. 
January 31, 1912. 
Present--Mr, Justice Johnstone and 
Mr, Justice Rattigan. 
KIMAN— DerenDant—APPRLLANT 

^— tTersus 


SULTANI MAL-—PraAiNTIFF— RESPONDENT. 
Morigage—Suit for possession by mortgagee — Decree, 
form of —Lien to be left Jor determination in redemption 
suit—Morigagor leaving a portion of money for payment 
to previous mortgagee—Non-payment to previous 
mortgagee“ Reasenable time” how to be determined —In- 
complete mortagage — Demand — Acquiescence—Payment 
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sion is established, it is sufficient to pass a deoree for 
possession simpliciter, the matter of the amount o 
the lien being left to be decided upon redemption. 

On 25th June 1891, A. mortgaged certain land to 
B. for Rs. 350. Out of the consideration, a sum of 
Rs 147-12-0 was retained by B. for payment to a 
previous mortgagee ©. who was in possession of a 
part of the land. Two years elapsed without B. 
paying off C. On 18th July 1808, A. again mortgaged 
the same land to B. for Rs. 600, Rs, 147-12-0 being as 
before left for rayment to C. The essential condi- 
tions of both the mortgage-deeds were that 4. was to 
hold possession aud pay interest at the stipulated rate, 
B. was to pay off C. and set free the land with him: 
on default of payment of interest in any one year 
B. was to be entitled to possession. It was not ti 
1904 that B. paid off C. and so secured for A. th 
possession of the whole land. 

In 1907, B. sued for possession on the allegation 
that interest for the first six years on Hs. 450 was 
paid by A. but nothing was paid thereafter. 

A, pleaded that the suit must fail because of the 
non-payment of Os debt within a reasonable time 
and further alleged that he had paid interest in full 
on Rs. 600 to date of suit: 

Held, (1) that the suit was within time as A, him- 
self asserted payment of interest within 12 years 
before date of suit; 

(2) that by regular payment of interest A. acquies- 
ced in the continued possession by C. of a portion 
of the land; that A. acted as if the delay in paying 
C. off was not unreasonable and made B. understand 
that he did not intend to raise any objection on this 
score; 

(3) that A. could not plead that the mortgar 
was incomplete and ineffectual by reason of ne 
payment of C.’s debt within a reasonable time. 

In deciding what is "reasonable time" for payment 
of the unpaid portion of mortgage-money the 
Wishes and interest of the mortgagor are an import- 
ant factor in most cases they are the decisive factor. 

The absence of a demand by the mortgagor upon 
the mortgagee for redemption of the previous mort- 
gage would not prevent the mortgagee from losing 
the benefit ef his mortgage by reason of the non. 
payment of the debt due to the previous mort- 
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“Gokal Chand v. Rahman, 59 P. R. 1907 (F. B.), ex- 

plained and discussed, i 

Second appeal from the order of the Divi- 
sional Judge, Ambala Division, dated the 10th 
December 1909, reversing that of the Munsif, 
1st class, Ludhiana, dated the 14th December 
1807, dismissing plaintiff's claim. 

Babu A. L. Roy, for Appellant. 

Mr Ganpat Rat, for the Respondent. 


JUDGMENT.—On 18th May 1891 one 
Ram Singh obtained a decree against the 
present defendant No. 1 and bis deceased 
brother for possession of part of the land in 
suit, the mortgage lien being stated as 
Rs. 147-12 in all, and on 29th June 7891 he 
got possession by execution. Meantime, on 
95th June 1891, defendant No. 1 mortgage 
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t and other land to plaintiff for Re. 350 

‘hout possession, Of this sum Rs. 147.12.0 

3 retained by plaintiff to be paid to 

m Singh, who on redemption would, of 

irse, hand over the land with him (91 bighas 

am) to defendant No. lto cultivate and 

joy; and the rest of the consideration pass- 

. in other ways. Two years passed without 

aintiff’s paying off Ram Singh, who natur- 

dy retained the land mortgaged to him; and 

aen, on 18:h July 1893, defendant No 1 

gain mortgaged the same land (now in suit) 

o plaintiff for Rs. 600, made up of 

as, 147.19:0 as before due to Ram Singh, 

Rs. 247 due on the earlier deed aforesaid, aud 

other items. The essential conditions of both 

mortgage-deeds were the same: mortgagor 

to hold possession and pay interest at l per 

= cent, per mensem, mortgagee to pay off Ram 

Singh and set free the land with hiw; on 

default of payment of interest in any year 

mortgagee to be entitled to possession. It 

was not until 1904 that plaintiff paid off Ram 

Singh and so secured for defendant No. 1 

pessession of the. whole land. Finally, in 

July 1907, plaintiff sued for possession, alleg- 

ing tbat for six years from 1893 defendant 

o. 1 had paid interest Rs. 54 per annum 

onan arrangement that, until Ram Singh 

was paid off, Rs. 18 should be remitted from 

the annual interest, and that thereafter he 
paid nothing and so made default. 

Defendant No. 1,0n the other hand, pleaded 
that the suit must fail because of the non- 
payment of Ram Singh’s debt within a 
reasonable time, and farther alleged that he 
had paid interest regularly in full (Rs. 72 per 
annum) to date of suit. 

The first Court laid on plaintiff the burden 
of proving non-receipt of iuterest for the 
years 1899 to 1907 and of establishing title 
to possession, and also drew two issues as to 
limitation and as to whether shamilat was 
included in the mortagage or not. The last 
point was decided finally in favour of plaintiff 
and the question is now at resi; and the ques- 
tion of limitation was also decided in favour 
of plaintiff. On the other two points that 
Court held that plaintiff bad not proved non- 
receipt of interest, and that his suit must fail 
because of the neglect to pay off Ram Singh. 

















plaintiff appealed, and the Jearned Divisional 
Judge remanded the case to the first Court for 
quiry and report, first holding that “the suit 


“Ib was on this 


The suit being dismissed (without costs) 


{1912 


for posssssion as mortgagae appears to be 


liable to dismisal” because plaintiff had twice 


broken his engagement to pay off Ram Singh, 
and then going on to inquire into "how much 
was due to plaintif in order fo settle the 
dispute between the parties once and for all.” 
wan that remand was 
made. 

We need not, as we shall see later on, go 
into the details a this farther inquiry. Qn the 
Divisional Judge’s finding that the suié must 
fail, the discussion of how much was due waa 
quite uucalled for : but we may mention that 
the first Court reported that plaintiff owed 
the defendant No.1 Hs. 211, and that the 
latter should be compensated to this extent, 

When the Divisional Judge, howevar, 
again took up the case, itscomplexion entirely 
changed. He reconsidered his finding afore- 
said against plaintiff on the case as & whole, 
referred to Qukal Chand v. Rahman (1) as 
authorily for holding that because it was 
not proved that defendant No. 1 had made 
apy actual demand upon plaintiff to pay off 
Ram Singh, the lien was not destroyed," aud 
ruled that defendant No. 1 acquiesced in the 
arrangement under which Rim Singh was not 
paid cf but a reduction of interest was 
allowed, and finally gave a decree for posses- 
sion in lieu of Rs. 602 principal plus Rs. 216, 
being the interest on that sum from 1904 
to date of suit at Re. 72 per annum. Against 
this defendant No. 1 Kiman has appealed and 
we have heard arguments and have examined 
ihe records. - 

- Appellant’s case now i8,— 

(a) that passing of Rs. 60) consideration 
has not been proved; 

(b) that the mortgage was never com- 
plete because plaintiff failed to pay 
off Ram Singh till 1904; 

(c) that the suit is barred as having been 
brought more than 12 years After 
date of motrgage; 

(d) that the interest allowed is arene: 

The first and third points can be disposed - 
of in a- few words. The deed was registered 
and passing of consideration wes admitted ab 
registration. ‘TLe onus of proving non-re- 
ceipt of the money was, therefore, on appellant 
who has really made no attempt to discharge: 
it. Then, no question of limitation arises, 
plaintiff alleging payment of modified interest 


(1) 59 P. R. 1907 (F.B) 
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Singh v. Lalman (3), but we do not lay much 
stress upon these, because both of them, 
and certainly the latter, appear to us probab- 
ly to go too far. 

On the other side Mr. Tek Ohand relies, 
first of all, upon Fazaldad Khan v. Sawan 
Singh (4) add Roshan Din v, Khuda 
Bakhsh (5), but we cannot say that 
they help him much. In both of them 
the point was that the plaintiff, who was 
already mortgagee of the land in suit, either 
accepted his money without warning the 
vendee of hisintention to bring a suit, or 
himself brought a suit for his mortgage- 
money. It seems to us obvious that the 
fact that in those cases plaintiff was not held 
to have waived hisrights can be no guide 
for us in the present case. Then Mr. Tek 
Chand oited several rulings 
was held that a mere refusal of an oral 
offer just before sale was no waiver. With 
those rulings we have no quarrel. It is 
quite correct to say that at a time when the 
law required a written notice to be served 
on pre-emptors, a mere verbal offer to them 
followed by refusal was of no account, 

Mr. Tek Chand’s next ruling, Shak Bodhraj 
v. Sundar Singh (6), is to the effect that a 
petition-writer, who actually wrote a rough 
draft of the deed of sale for the parties, is 
not precluded from suing for pre-emption 
thereafter. This ruling is on & par with 
those regarding oral offers. The petition- 
writer in that case had uo duty imposed 
upon him by law to proclaim his intentions, 
the law allowing time to think over what 
he would do. The important point in the 
present case is this, that the plaintiffs by 
their conduct actively brought about in 
the vendee’s mind the belief that the 
plaintiffs were perfectly agreeable to the 
purchase by the vendees and did not intend 


to enforce their rights and this differentiates . 


the present case from all those quoted by Mr. 
Tek Chand. Lastly, the two rulings, Mula v. 
Nihal Ohand (7) and Ram Kishen v. Fakir 
Ali (8), quoted by Mr. Tek Chand, seem to 
us not i oe that gentleman’s conten- 


(8) 7 
(4) ai E: 1908; 80 P. W. R. 1908; 89 P. L. R. 
1 
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) 99 P. R. 1910; 8 Ind. Cas 1165; 42 P. L, R. 
19] 

(8j 100 P. R. 1885, 


(7) 78 P. R. 1881. 
(8) 185 P. L. R. 1905. 


in which it - 
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tion. There all that could be said aga 
ihe plaintiff was that, though he 


present ab the auction.sale of the prope 
he refrained from bidding for it. 
argument is required to show that a e 
like that is in no way parallel to the pres 
case. 

For these reasons, we are satisfied. 
in this ease the plaintiffs waived their rigi 
and we, therefore, accept the appeal and + 
miss the plaintiffs’ suit with costs, 

Adpeal accepted 





PUNJAB OHIEF COURT. 
Civic Reviston No 3321 or 1910, 
January 22, 1912. 
Present:—Mr. Justice Ohevis. 
NIHAL CHAND —DEGOREE-HOLDER— 
PETITIONER, 

versus 


ABDULLAH—Ossectorn—-Raspor bent, 

Civil Procedure Qode (Act V of 1908), O. XXI, .. 
—Simple money-decree—Attachment—Objection 
transferee of property. 

Where property is attached in execution of 
money-decree, a transferee of the property is entiti 
to prefer an objection to the attachment uné 
Order XXI, rule 58. 

Chand Kour v. Mela Ram, 8 P. BR. 1897, follow: 

Hukam Singh v, Raghuabir Saran, 27 A. 700, Defic 
v, Peters 14 C. 631, Himat Ram v. Khushal Jethi Re 
^48 B. 98, Sanwal Das v. Bismillah Begam, 19 A. i 
distinguished and not applied. 

Petition under section 70 (1) (a) (b) of A 
XVIII of 1884, ar amended by Act XX 
of 1899, for revision of the order of the Di 
trict Judge, Gujranwala, dated the -+ 
August 1910, arming that of the Muni 
2nd Class, Hafizabad, dated the 31st Ma 
1910, decreeing claim. 

Lala Mool Ohand, for the Petitioners, 

„Khwaja Za-ud-Din, for the Respondent. 

JUDGMENT.—Nihal Chand, to whon 
Abdulla had pledged a house as security 


“sued and got a decree for the mortgage-deh 


with lien on the mortgaged property. i 
execution he applied for attachment au 
Mehr Din then lodged an objection on the 
strength of a sale by Abdullah to himseli 
by a registered deed executed prior to 
institution of suit by Nihal Chand. The 
executing Court inquired into the objection 
and holding that the registred sale-deed 
must be preferred to the earlier unregistered 
morigage-ceed allowed the objection, find. 


e E 
es 
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‘othe house was not liable to attach- 


goree-holder applies for revision, and for 
anid! ‘it ig urged that an objection under 
arder XXI, rule 58, cannot be entertained 
x such cases, In support of this plea 
m Singh v. Raghubir Saran (1); Defholts 
b esters (2); Himat Ram v. Khuspal Jethi 
m (3) and Sanwal Das v. Bismillah Begam 
‘are cited. ‘But these are cases where 
decree i is one for sale under sections 
8, Transfer of Proper.y Aci, and so no 
achment in execution was necessary. Here, 
wever, the decree is not one for sale. The 
se seems on all fours. with Musammat 
hand Kaur v. Mela Eam (5) and following 
at ruling I hold that au objection under 
rder XXI, rule 58, does lie. 
Then it is’ urged that no inquiry has 
een made as to whether the objector had 
notice of the earlier mortgage. But all that 
was pleaded by the.-decree-holder in the 
lower Court was a general plea that the 
earlier deed had the preference. So a general 
issue was framed as to which deed had 
“the priority, the onus -being placed on the 
decree-holder, whose deed, though earlier, 
was unregistered. He could in discharge 
of this onus have produced evidence to show 
that the vendor had notice of his mortgage, 
but he didnot do so. I see no cause for 
reversing the'decision of the lower Court. 
The application fails and is dismissed with 
costs, wg s 





















: Application dismissed. 
(1) 27 A. 700. 

(2) 14 C, 681! 

(3) 18 B. 98. : 

(4) 19 A 480. 
| (6) 8 P. R. 1897. 


l - PUNJAB CHIEF COURT. 
First Olvin Apprat No. 1305 or 1910. 
, January 26, 1912. 
; Present: —Mr. Justice Johnstoné and 
| Mr. Justice Rattigan. 
j Musammat. NIHAL DEVI—PrAINTIFF— 
| APPELLANT 
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: PeTsua 
KISHORE OHAND AND OTHERS— 
 DEFENDANTS — RESPONDENTS, 


| Deeree— Co-plaintiffs — Members of joint family — Death. 


Of one plaintiff-— Widow brought on record— Appeal 
against such order dismissed — Widows right to . succeed 


| í 


|| à 1 
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to her husband's share held time-barred in separate 
litigation —Practice— Decree in favour of other co-plain- 
tiffs excluding widow. 

A., B. and C. who were members of a joint Hindu 
family sued for the recovery of a certain debt due to 
them jointly. During the pendency of the suit C. 
died. His widow D. obtained a succession certificate 


^ in respéct of his estate and was brought upon the 


record of thissuib as his representative. d.and B. 
appealed against the order substituting D.’s name for 
her husband but the appeal was dismissed in default. 
Subsequently, there was separate protracted litigation 
between D.on the one hand and A. and B. on 
the other, with regard to D.'s claim to sueceed to O.'s 
Share in the family property. It was finally held in 
that suit that D.’s claim to succeed to C.’s share was 
time-barred, A. and B. thereupon applied for 
removal of D.'s name, as representative of OC. from 
the record. The Court simply filed this application; 
But when the Court passed the decreein the suit, 
it directed that the decree was only in favour of. A, 
and B. and not in favour of D: 

Held, that until D.'s name was duly struck out, the 
decres should have been in favour of D. also as C.'s 
representative. The fact that D, may, have no en- 
forceable right against the other plaintiffsto share in 
the decree, could not affect her right as representative 
of C. to be recognized for the purposes of this suit as : 


& joint decree-holder in suck capacity. All the co- 


plaintiffs were entitled to & joint decree, leaving it 
open to them to adjust their respective claims 
subsequently. 

Vithu v. Bhima, 16 B. 145, relied upon. 


First appeal from the order of the District 
Judge, Forezepur, dated 15th August 1910, 
decreeing Rs. 16,258 in favour of plaintiffs 
Nos. land 2 and not in favour of appellant 
for her $rd share. 

Mr. Broadway, Assistant Legal, Remem- 
brancer, for the Appellant. 

Bhagat Govind Das, for Kishore Chand and 
Kashi Ram, Respondents. 

JUDGMENT.—Notices issued to the judg- 
ment-debtors-respondents other than Ude 
Singh have not been returned after service 
but it is unnecessary to adjourn the hearing 
on this ground as the appeal relates to a 
dispute purely between plaintiffs inter sa, 
with which the judgment-debtors are in no 
way concerned. The appellant is Musammat 
Nihal Devi, the widow of Nathu -Mal, who 
was the son of one Telu Mal, and the -only 


` respondents who are interested in this appeal 


are Kishen Ohand and Kanshi Ram, the 
nephews of Telu Mal. It appears that in 
1897 Telu Mal, Kishen. Chand and Kanshi 
Ram jointly instituted a suit against., Ude 
Singh and others for the recovery of 
Rs. 17,479-6-9 and that shortly after the 
institution of the suit, Telu Mal died. "There- 
upon Kishen Chand and Kanshi Ram applied ^ 
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to the Court to have Nathu Mal, the son of 


the deceased, brought upon the record as 


the representative of the latter. The Dis- 
trict Judge held that before this could be 
done, Nathu Mal must obtain a succession 
certificate but before he had had time to 


comply with that order, Nathu Mal himself ' 


died. His widow, Musammat Nihal Devi, 
obtained a succession certificate in respect of 
the estate of her deceased husband and there- 
after applied to be brought upon the record 
` of this suit as his representative. The Dis- 
trict Judge, despite objections on the part of 
Kishen Chand and Kanshi Ram, directed, by 
order dated the 29th November ;, 901, that 
Musammat Nibal Devi's name be substituted 
for ber deceased husband, Nathu Mal." From 
this order the objectors appealed to this 
Court and on the date fixed for the hearing 
failed to put in an appearance. The learned 
Judge, before whom the hearing was to have 
been, noted that Mr. Ishwar Das appeared 
for Musammat Nihal Devi, but the appellants 
had not appeared either in person or by 
Counsel and that their appeal must, therefore, 
be dismissed in default. The learned Judge's 
_ order (which is dated the 12th June 1902), 
however, proceeded as follows:— “But in case 
ofany subsequent application being made, 
I observe that the appeal is also shown to be 
groundless by the record. The proceedings 
of the 9th October to the 3rd November 1897 
on the vernacular file seem to show that the 
intention of the Court was to enter the name 
of Nathu Mal asa plaintiff in place of his 
father, Telu Mal, now that Nathu Mal has 
died, there i8 nothing to object to an addition 
of his widow’s name in his place.’ The 
appeal was accordingly dismissed, and as a 
result Musammot Nihal Devi's name remained 
on the record asthe representative of Nathu 
Mal who was, in turn, the representative of 
Tela Mal, one of the original co-plaintiffe. 
Subsequently, there was protracted litiga- 
tion between Musammat Nihal Devi, on the 
one hand, and Kishen Ohand and Kanshi 
Ram, on the other, with regard to the claim 
by the former to succeed, as the heir of her 
hasband, to the latter’s share in the family 
property. The history and details of this 
dispute will be found set out in the judg- 
ment of this Court which has been published 


as Nihal Dew v. Kishore Ohand(1). We need 
(1) 142 P. W. R. 1910; 97 P. R. 1910; 11 P. L, R. 
; 8 Ind. Sas, 999, 
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not here recapitulate the findings of this Üourb 
as embodied in that judgment and it will 
sufBee for our present purpose to say thut i 
that case Musammat Nihal Devi'a claims wer 
held to be time-barred By the time wher 
the said judgment was delivered, the presen 
suit was ripe for decision, but before arg 
ments were heard, Kishen Chand and Kan 
Ram applied to the Distrjeb Judge for 
order the practical object of which wou 
have been to remove the name of Mis 
mat Nihal Devi, as representative of Na‘ 
Mal, from the record. To this Musanm 
Nihal Devi, as such representative, natural 
objected, and if is common ground wii 
appellant and respondents that the Distri 
Judge made no enquiry into the question bu 
simply fled the applications of both parties 
The District Judge therealter proceeded toc 
determine the subject-matter of the suit 
as between plaintiffa and the defendant 
and found that a sum of Rs. 16,258-0-7 
was due to the former from the latter, and 
passed a decree accordingly. He, however, 
added the following paragraph to his judge 
ment: — 

"This decree is not in favour of Musum- 
mat Nihal Devi, plaintiff, but in favour of 
the other plaintiffs only. In a recent case 
between her and plaintiffs it has been held 
up to the Chief Court [see Nihal Deri v, 
Kishore Ohand (1) ] that her lata husband was 
a member of joint Hindu family with the 
plaintiffs and that her claim for a share in 
the family property is barred by time as well 
as on the said account,” 


It is to this paragraph and to her exclu- 
sion from a share in the decree that appel- 
lant Musammat Nihal Devi now objects, 
and after hearing arguments upon this 
question, we are of opinion that her objection 
has. considerable force. 


The plaintiffs in the present suit were (1) 
Telu Mal (2); Kishen Chand and (3) Kau. shi 
Ram. On Telu Mal’s death the District 
Judge (according to the order of Kensing- 
ton, J., dated the »2tn July 1902,) intended 
to bring Nathu Mal upon the record as the 
deceased's representative, but as Nathu 
Mal died before this could be done, the 
name of his widow was substituted in- 
stead. Musammat Nihal Devi “thus came 
on to the record as the representative 
(through Nathu Mal) of Telu Mal, and in thah 
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capacity she remained on the record to the 
conclusion of the ease. The other plaintifis, 
o doubt, after the decision of this Court in 
he principal case, prayed the District Judge 
remove her namefrom the record, but their 
ayer was not granted, and in view of the 
ct that she had been expressly recognized 
the representative of Nathu Malby this 
arts order of, the 12th June 1902, it 
viously would not have been competent 
the District Judge to strike out her name. 
these circumstances, when the District 
dge found that a sumof money was due 
plaintiffs, it was clearly incumbent upon 
m to decree that amount in favour of 


Had he dons so, the decree (so 
aras Musammat Nihal Devi was concerned) 
ould bave been in her favour merely as 
he person who was on the record as the 
presentative of Telu Mal, one of the origi- 
nal plaintiffs. The learned Judge has, how- 
ever, confused the claims, which she professes 
to have as the heir of Natbu Mal against 
the co-plaintiffs, with the claim which she 
had, as the duly appointed representative 
of a deceased plaintiff, against the debtors 
who were defendants in the suit. The 
result is that at the last moment and 
without giving Musammet Nihal Devi any 
opportunity of contesting his order by appeal 
or otherwise, he has practically struck out 
her name as the representative of Telu Mal, 
and has given a decree to the remaining 
plaintiffs who, as the record stands, did not 
represent the deceased plaintiff. 

In our opinion this procedure was erro- 
neous. Itis clear from the judgment that 
all the plaintiffs (including Telu Mal, the 
deceased) were entitled to share in the 
amount decreed, and, therefore, unless and 
until Musammat Nibal Devi’s name was duly 
struck out, the decree should have been in 
favour of her also as the representative of 
one ofthe plaintiffs. The fact that she her- 
self may have no enforceable right against 
the other plaintiffs to share in the decree, 
cannot, we think, affect her right as repre- 
sentative of Telu Mal, to be recognised for 
the purposes of this case as & joint devree- 
holder in such capacity. As observed by 
the High*Qourt of Bombay in Vithu v. 
Bhimba (2), the Court was ‘‘clearly wrong in 


(2) 15, B..146. 
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adjudicating by his decree between the rival 

claims of the two co-plaintiffa on the record 

who, if successful as against the defendant,- 
were entitled to a joint decree, which would 

leave it open to them to adjust their res- 

pective claims subsequently.” 

We accordingly accept this appeal and so 
far vary the decree of the District Judge as 
to direct that the decree shall be in favour 
of Musammat Nihal Devi, as representative 
of Telu Mal, deceased plaintiff, and the other 
plaintiffs jointly. 

In so directing we expressly guard our- 
selves from adjudicating upon avy right 
which Musammat Nihal Devi may, in her 
personal capacity, possess with respect to any 
share in the -amount decreed. We merely 
hold that Telu Mal’s estate is entitled to share 
in that amount and that, for the purpose of 
this suit, Musammat Nihal Devi (who ig on 
the’ record as the representative, through 
Nathu Mal, of Telu Mal) represents that estate. 

Respondents (Kishen Ohandand Kanshi 
Ram) must pay the cost of this appeal. 

Appeal allowed. 


ee, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civin ÁpPEAL No. 80 or 1910. 
May 2, 1911. 
Present:—Mr. Evans, J. C., and 
Mr. Piggott, A. J. C. 
LALU RAM —PLAINTIFF— APPELLANT 
Versus 

Tue SEORETARY or STATE rog INDIA 

IN COUNCIL —DEFENDANT— RESPONDENT. 

Ex»cise Act (XII of 1896), ss 25, 26, 27—Shops for 
sale of drugs closed by order of Collector —Suit by li. 
censee—Jurisdiction af Civil Oourls—Remedy of li. 
censee, 

The appellant obtained a farm including 90 shops 
for the sale of drugs. One of these shops having been 
closed by order of the Collector under instructions 
from the Excise Commissioner, the appellantsued the 
Secretary of State for loss arising from breach of 
contract: 

Held, that the Civil Courta had no jurisdiction to 
entertain the suit and that the appellant’s sole remedy 
was to rely on the Chief Revenue Authority for 
such compensation as that Authority thought fit to 
award, 

Narayan Vanku v. Sukharam Nagu, 11 B. 519, Ram 
Ayyar v. Vendachalla, 14 M. 441 and Beckford v. Hood. 
7 T. R. 620; 4 R. 627, referred to. 

Appeal against the order of the Sab. 


ordinate Judge, Unao, dated the 21st May, 


© 


1910, 
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Messrs. Hari Kishen Dhaon and Lachtm? 


Narain, for the Appellant, 
Messrs. Ghulam Mujtaba and Nagindra 
Nath Ghosnal, for the Respondent. 
JUDGMENT.—The appellant instituted 
this suit eee pee Secretary of State on 


the follogie =- ?ns. He had obtained 
a farm ags for the Unao District 
from stober 1906 to the 3lst 


payment of Rs. 2,37,000 in 
nents. The farm included 90 
scoified and one shop No. 10 at 
y bridge was closed by order 
Deputy Commissioner dated the 
september 1907 under instructions 
“the Excise Commissioner. In con- 
qaence of this breach of contract by the 
secretary of State the appellant incurred a 
>^ loss of Rs, 8,680 which he claimed, after 
giving the notice required by section 80, 

Act V of 1908. 
The lower Court framed six issues and 
the sixth issue related to the jurisdiction of 
a Civil Court to entertain the suit, This 
was decided against the appellant. Hence 

this appeal. 


f 
P 


d 


We are of opinion that the decision of 
the lower Court was correct. Tke appellant 
obtained a lease in form No. 28 under section 
25 (1) (a), Act XII of 1896. This is print- 
ed on page 81 A of the Excise Manual, 
Párt 1I. In the fourth clause the farmer 
is prohibited from licensing retail shops 
other than those specified in the list annexed 
and no site can be changed without permis- 
sion of the Collector. According to section 
23, Act XII of 1896, the former is authorized 
to grant licenses for retail sale subjecb “to 
such reservations or restrictions as the 
Collector, with the sanction of the Chief 
Revenue Authority, may from time fo time 
make or impose.” Section 26 is as follows: — 
"The Collector, with the sanction of 
the Ohief Revenue Authority, may cancel 
any farm granted under this Act.” Section 
27` empowers the Chief Revenue Authority 
to award such compensation to the former 
as it thinks fit in the event (inter alia) of 
any reservation or restriction made with 
respect to licenses within the terms of the 
farm. It is, therefore, clear thatany person 
taking the farm of a district in these 
circumstances is entirely under the control 
of the Chief Revenue Authority and has to 
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tions may appear, aud he has to 
the Chief Revenue Authority to aw 
compensation as it thinks fit. % 
the conditions under which he t 
farm and the learned Pleader who 
for the appellant has throughout err 
assumed that the Secretary of Si i. 
been guilty of a breach of contract. re 
has been no breach because the acuou of 
the Collector or Excise Commissioner, which 
in the eyes of the appellant appears so 
arbitrary, has not been contrary to the 
powers reserved to these officers by the 
Act. 

The argument of the learned Pleader t +t 
the Act cannot take away any cor on 
law pre-existing right under whic  .h 
appellant ean appeal to the Civil Qn. "Em 
redress has no force. 

The right to compensation in tp 
ticular instance is one expressly , 
for by section 27 and if section 27 aw ob 
exist, the appellant would have no celá n 
for compensation at all, however arbitra y 


FA 
o6 
à owl 


“or capricious the action of the Excise authori- 


ties may have been. 


The learned Pleader in support of his 
arguments has relied on Maxwell on the 
Interpretation of Statutes, fourth edition, 
Chapter V, section 1, and has argued that 
in the absence of any express words the 
jurisdiction of a Civil Court in a case vf 
this kind cannot be taken away. Tha 
authority which he eites recognizes certain 
exceptions and, as remarked on page 197, 
"where a new duty or cause of action ia 
created by statute, and a special Jurisdiction 
out of the course of-common law is presorib- 
ed, there is no ouster ofthe jarisdiction of thu 
ordinary Courts, for they never had any." 
The cause of action, if any, which arose in this 
ease is due to the capricious conduct of thu 
Oollector in closing this shop and there 
is a special remedy provided by the Act 
to which the appellant submitted when ho 
took afarm of the whole district. There 
are several English cases quoted on page 
195 of the book which show that tha 
ordinary jurisdiction of the Courts can bo 
taken away not only by express words but 
by implication. “Thus, a provision that 
if any dispute arises between a society and 
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any of its members it shall be lawful to 
it to arbitration, ousts the jurisdiction 
ə Courts over such disputes." Similarly, 
se there is a special provision that 
between the farmer and the Revenue 
Anies can only be decided by an award 
of the Chief Revenue Authority. It is 
conceded that the appellant has not attempted 
to obtain any such award. 

The cases decided by Courts in India, 
Narayan Venku v. Sakha Ram Nagu (1) 
and Ramayyar v. Vendachalla (2), have also 
-been cited. 

]n the Bombay case certain money was due 
to a farmer under the Bombay Abkari Act, and 
section 29 of that Act provides that a far- 
mer can apply to the Ccllecitor to recover oa 
his behalf any sums due io him from his sub- 
icensees and it was held that although sec- 
ion 4 of Ac! X of 1876 deprived the Uivil 
'ourts of jurisdiction in any such claim 
ginst the Government represented by the 
*' Uollector, yet any person in a case of this 
ind subjected to an undue demand could 
““ ,edover the money wrongfully taken from 
/ him on behalf of the farmer in a Civil Court. 

This ruling obviously does notapply to the 
present case. 

In the Madras case a dispute arose as to 
whether a suit by a landlord against his 

. tenant to enforce the acceptance of a lease 

. - tendered by him could be entertained by a 
Civil Court. It was decided by a majority of 
the Bench that the Civil Courts had jurisdic- 
tion to entertain the case. The Revenue law 
as in force in Madras discussed in that case is 
not material to the present appeal, but we refer 
to certain remarks by the learned Judges on 
pages 444 and 445 of the report. The 
general rule laid down in Beckford v. Hood 
(3) was followed and that rule is stated to be 
as below: Where astatute creates a new 
offence o: gives a new right and prescribes 
a particular penalty or special remedy, 
it can, in the absence of evidence of a 
contrary intention, be resorted to: but where 
a statute is confirmatory of a pre-existing 
right, the new remedy is presumed as cumu- 
lative, ox alternative unless an intention to 
the contrary appears from some other part of 
the statute. As already pointed out, we cannot 
find any re-<xisting right upon which this 


(1) 11 B. 519. 
(2) 14 M. 441. 
A (8) f T. R. 620; 4 R. R. 627. 
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claim can be based in the absence of the 
provisions of Act XII of 1896. 

We are satified that a Civil Court has no 
jurisdiction in this diepute which has arisen 
between the appellant and the Secretary of 
State. The appeal is dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

First Cryin Apa No. 953 or 1911. 
January 13,1912, 
Present;— Sir Arthur Reid, Kr., Chief 
Judge, and Mr. Justice Rattigan. 
RAM NARAIN— DEFENDANT- APPELLANT 

VETESUS 
Seth DURGA DAT AND OHBERB — PLAINTIFFS 


— RESPONDENTS. 

Insolvency — Jurisdiction — Powers of Insolvency Court 
to decide question of fraudulent transfer of property in 
British India—Declaration of indoluanty implying 
aosence of fraudulent transfer—Opposing creditor 
bound by decision of Insolvency Court —Estoppel —Evt- 
dence Act (I of 1872). s. 4l—Insolvent Debtor’s Act 
(11-12 Pic. Cap. 21). " 

Àn Insolvency Court in British India has jurisdic- 
tion to dicide all matters incidental to those proceed- 
ings, including the question whether any property in 
British India hasbeen frandulently transferred by 
the petitioner before it. 

Even where an Insolvency Court fails to make any 
declaration under the last paragraph of section 41 of 
the Evidence Act, the estoppel against an opposing 
crediter arises, as the estoppel is not limited to the 
provisions of section 41, 

A. applied to the Bombay Insolvency Court under 
the Insolvent Debtor’s Act to be declared an insolvent. 
B., a creditor of Á., opposed the application on several - 
grounds including the frandulent transfer of pro- 
perty in Amritsar. The Bombay Court declared A. an 
insolvent and discharged him from all the liabilities 
1n respect of debts or claims. 

B. subsequently sued in the Amritsar Court for a 
declaration that the property was liable for his 
debt: 

Held, (1) that the Bombay Court must be taken 
to have held that there was no fraudulent transfer 
of the property in suit. 

(2) that as the parties were before the Bombay 
Court and B. accepted the jurisdiction of that Court 
by filing objections to the petition, B. was bound by 
the decision of the Bombay Court and could not sub- 
sequently raise the plea that- the transfer of the pro- 
perty in suit was fraudulent and void. 

Official Assignee of Bombay v. Registrar Smali Cause 
Court, 45 P. R. 1910; 14 C. W. N. 669; 7 A. L. J. 857; 
(19810) M. W. N. 177; 110. L. J. 443, 68 P. W. R. 
1910; 7 M. L. T. 417; 37 C. 418; 20 M. L, J. 432; 6 Ind. 
Cas. 273; 12 Bom. L. R. 896; Sardar Mal v. Aranvayal 
Subhapathy, 21 B. 206, In re Ganesh Das Puna Lal, 32 

B.198; 10 Bom. L. R. 77; In re Rassul Haji Cassum, 
13 Bom, L. R., 13; 9 Ind. Cas. 344, relied upon. 


First appeal from the order of the District 
Judge, Amritsar, dated 3lst January 1909, 
deereeing plaintiff's claim, 
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Bhagat Gobind Das, for the Appellant. 

Mr. Beechey, Rai Bahadur Lala Sukh Dial 
and Rai Sahib Pandit Sheo Narain, for the Re- 
spondents. 

ORDER.—The first question for considera- 
tion is whether the orders of the Bombay 
High Court on the Insolvency side, dated the 
. 18th December 1908 and the 27th May 1909, 
concluded as between the appellant and the 
respondents, the question whether the house 
in suit is the property of the respondent 
Tota Mal. That respondent applied to the 
Bombay Court, under the Insolvent Debtor's 
Act, 11-12 Vic. Cap. 21, to be declared an 
insolvent. ' 


Jamna Das Fakir Chand, trading under 


the name of Lala Ram Narain, present ap- 
pellant, oprosing-creditor, opposed the appli- 
cation on several grounds, including fraudu- 
lent transfer of property, admittedly including 
the property in suit. After hearing Counsel 
for this opposing-creditor the Court declared 
the petitioner an insolvent entitled to the 
benefit of the Act and discharged him from 
all the liabilities in respect of the debts or 
claims established or which might by law be 
proved in Court in the matter of his insol- 
vency from the date of filing his petition 
except debts due to three other creditors. 

Had the Court not found that the property 
in suit had not been fraudulently transferred 
by the petitioner, it would presumably have 
refused to discharge him from his liability 
to the present appellant, and would have 
dealt with him under one of the sections of 
the Act as a fraudulent petitioner. 

It must, therefore, be held that the Court 
found tbat there had been no fraudulent 
transfer of the preperty in suit, 

Counsel for the appellant relied on The 
British South Africa Oompany v. The Oom- 
panhia De Mocambique 

Hart Ram v. Kashi Ram (2); 

Ameer Ali and Woodroffe’s Evidence Act, 
notes to section 4l at page 378. 

In The British South Africa Company v. 
The Companhia De Mocambique (1) the prin- 
cipal question raised was whether the English 
Supreme Court of Judicature had jurisdiction 
to try an action to recover damages for a 
trespass to lands situate in a foreign country. 


< Herschell, L. O., said that it was nob in 
(1). (1893) L. R. A. C..602; 6 R. 1; 69 L, T. 604; 36 
L. J. Q. B. 70. i 
(2) 122 P. R. 1908. 
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controversy that prior to the Judicature Aerts 
no such jurisdiction could have been exer- 
cised and held that the grounds upon which 
the Courts had until then refused to exer- 
cise Jurisdiglion in such actions were sub- 
stantial and not technical, and that the rules 
of procedure under the Judicature Acts bad 
not conferred a jurisdiction which did not 
exist before. The suit for damages for tres- 
pass to the lands in suit was dismissed. 

In Hart Ram v, Kashi Ram (2) it 
was held that a suit to follow the pur- 
chase-money of a house in foreigu terri- 
tory, which had been sold by the order cf a 
British Insolvency, Court, on the ground 
that it was not the scle property of the in- 
solvent and that a certain portion of it be- 
longed to the plaintiff, was a suit ‘for. the de- 
termination of any tight to or interest in 
immoveable property" within the meaning of 
section 16 (d) of the Code of Civil Procedure 
and could be instituted only in a Court with- 
in the local limits of whose jurisdiction the 
house is situate. In Ameer Ali and Woodrotfe’s 
Evidence Act, notes to section 41 at page 1,78, 
it is stated that section 41 of the Evidence Act 
nob only enumerates the different kinds of 
judgment im rem, but also enacts what their 
effect will be; that this effect is of a limited 


-character and less extensive than that which 


is allowed at times to judgments in ren in 
English Courts, whose present tendency is, 
however, to narrow tke effect of sich judg- 
ments, making them binding for their proper 
purposes only, in accordance with the view 
which has been adopted by the Indian Legis- 
lature ; that under the provisions of the 
section the Judgments therein mentioned will 
operate in rem only in respect of thoge 
matters of which these judgments are de- 
clared to be conclusive proof, parties and 
privies alone being within the estoppel 
beyond this, 


These authorities do not help the appel- 
lant, who wasa party to the Bombay irsol- 
veney proceedings, while the present snit 
was instituted ‘n the Court within v hose 
jurisdiction the property in suit ig situate, 
and the Bombay Oourt had jurisdiction to 
decide all matters incidental to those pro- 
ceedings, including the question whether any 
property in British India had been fraudn- 
lently transferred by the petitioner before if. 

The further contention that the Bombay 
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Court did not make any declaration under 
the last paragraph of section 41 of the Evi- 
dence Act has no force, the estoppel against 
the appellant not being limited to the pro- 
visions of section 41. Counsel for the re- 
spondents cited Sardar Mal v. Araneayal 
Sabhapathy (3); In re Ganesh Das- Pana Lal 
(4); Inre Rassul Hai? Oassum (5) and Oaston 
v. Üaston (6). 

In Sardar Mal v. Áranvayal Sabhapathy 
(3) it was contended that a creditors 
petition in the Madras Insolvent Court 
disclosed no act of insolvency which could 
legally justify an adjudication under sec- 
tion 9 of the Indian Insolvents Act (11-12 
Vic., Cap 21), that the adjudication order 
was, therefore, made by a Court nob com- 
petent to makeit within the meaning of 
section 44 of the Evidence Act, and that, con- 
sequently, both it and the vesting order were 
nullities and the Madras Official Assignee 
had no title to the attached property. 

It was held that the order, although it 
might be erroneous and subject to reversal 
on appeal, was within the competency of 
the Madras Court, ' competency” and “juris. 
diction” being synonymous terms. 

It was remarked that to hold that the 
Bombay Court could ignore the order of tho 
Madras Court as being erroneous would be 
to “ereot into a Court of Appeal" from the 
Madras Insolvency Court not only the Bom- 
bay Court but every Court in which the 
Official Assignee might sue or be sued. 

In In re Ganesh Das Pana Lal (4) it 
was held that the Bombay Insolvents Court 
had jurisdiction to make an order onder 
section 26 of the Indian Insolvents Act 
against a person residing outside the Bombay 
Presidency. 


In Inre Rassul Haji Oassum (5) it was 
held that, where the Oficial Assignee 
seized and retained property as the 
property of the insolvent, a third person 
who claimed the property a8 his own and 
had it in his possession when it was seized, 
could move the Insolvent Debtors’ Court to 
investigate the question of ownership and 
to order restitution thereof, and that it was 


not obligatory on the third party to file a 


(8) 21 B. 205. 

(4) 32 B. 198; 10 Bom. L. R. 77. 

(5) 13 Bom. In R., 13; 9 Ind, Cas. 944. 
. (8) 22 A, 270. 
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regular suit against the Official Assignee for 
the purpose of obtaining restitution. 

‘In Oaston v. Oaston (6) it was held that 
the competency or jurisdiction of a Divorce : 
Court could not possibly depend on whether a 
point which it decided had been raised or 
argued by & party or Counsel, and that the 
contention that wherever a decision was 
wrong in law or violated a rule of procedure, 
the Court must be held incompetent to de- 
liver it, was-obviously unsustainable, 

Both sides relied on Offictal Assignee Bombay 
v Registrar Smull Oause Court (7), but the 
decision of their Lordships of the Privy 
Council helps the respondents only. It was. 
held that under the Indian Ingolvents Act, 
when an adjudication was made by the High 
Court of Bombay, the estate of the debtor 
vested in the Official Assignee and he had 
to. administer it, inasmuch as an order 
passed under section 27 of the Panjab Laws 


Act did not exclude the operation of the 


vesting order of the Bombay Court. 

We have no hesitation in holding that 
inasmuch as the parties were before the 
Bombay Oourt and the appellant accepted 
the jurisdiction of that Court by filing 
objections to the petition, the latter is 
bound by the decision and cannot now. raise 
the plea that the transfer of the property 
in suit wes fraudulent and void. As above 
remarked, the estoppel is not based merely 
on the provisions of section 4l of the Evidence 
held that the 
decision was not a judgment in rem, it was 
& judgment inter partes and binds the ap- 
pellant. For these reasons we dismiss the 
appeal with costa. 

This disposes of the appeal which is 
dismissed with costs, but the respondents’ 
cross-appeal in respect of costs remains to 
be disposed of. Parties consent, to the i4th 
instant 10.36, A. m., being fixed. That date 
is fixed accordingly. 


JUDGMENT.—We see no reason for re 
lieving the defendant-appellant, Ram Narain, 
of any part of the successful plaintiff-res- 
pondent’s costs and those costs should in- 
clude Pleader’s fees ad valorem on the value 
of the suit and appeal, Ram Narain alone 


(T) 46 P. R. 1910; 14 C. W. N. 569; 7 A. L. J. 357 
(1910) M. W' N. 177; 11 O. L. J. 443; 68 P. W. R. 1910; 
7 M. L. T. 417; 87 C. 418: 20 M. L. J. 492; 6 1nd. Cas- 
273; 12 Bom. L, RB. 395, 
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defended the suit and he appealed. But 
for his action costs below would have been 
limited and there would have been no appeal. 
We allow the cross-objections and amend 
the decree to the extent of decreeing costs 
of the plaintiff-respondent including Pleader's 
fees ad valorem on the value of the suit and 
appeal against the defendant-appellant Ram 
Narain. 


Appeal dismissed, 





PUNJAB CHIEF COURT. 
Secoxp Civiu Arrear No. 1057 or 1909. 
January 25, 1912. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

RAM OHAND AND OTHERS-— DEFENDANTS 
APPELLANTS 
versus 


DEWAN CHAND—Psamnmer— 


RESPONDENT, 

Will—Construction—-Intention of testator— Hindu 
Law—Self-acquired property left to one daughter as 
owner and to the other daughter in ihe event of her de- 
cease— Absolute estate acquired by survivor. 

A Hindu left a Willin respect of his self-acquired 
property by which he expressly excluded his col- 
laterals from sharing in that property. The Will 
directed that the property should in the first 
instance devolve on the testator’s widowed daugh- 
ter, A., who would be owner like himself but, that in 
case of As death, the testaSor’s married daughter, B, 
would be the owner of the property. A. pre-deceased B.: 

Heid, that the intention of the testator was to make 
provision for A. in the first instance for life in the 
event of her pre-deceasing B. but she was to have 
absolute estate only if she survived B, In the event 
of B. surviving 4. the Will conferred an absolute 
estate on B, 

The aim and object of the testator was that the 
absolute owner of the property should be the daugh- 
ter who survived the other. 


A Will is not to be construed with literal strict. 


ness. The Courts are bound to look to all its provisions 
in order to see what the real intentions of the testa- 
tor were. The Will must be read as a whole and 
regard must be had to the wishes of the testator to 
be gathered from the general tenure of the docu. 
ment, 


Second appeal from the order of the Divi- 
sional Judge, Amritsar Division, dated the 
9th July 1908, cofirming that of the District 
Judge, Amritsar, dated the 19th October 
1907, decreeing plaintiff's claim. 


The Hon'ble R. B. Shadi Lal, Lala Tirat 


Ram and Pandit Ichrar Ohand, for the Appel- 
lanta. 
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Lala Laipat Rat for Lala Dwarka Dass, for 
the Respondent. 


JUDGMENT.—One Bissa Mal, Khatr:, 
died on the 16th May 1907, leaving hin 
surviving two daughters Musammat Durga 
Devi (a widow), and Musammot Hukam Devi, 
married to Babu Diwan Chand, plaintiff. li 
appears that Bissa Mal’s wife died of plaguu 
on the llth May and that on that date he 
and Musammat Darga Devi were also suffor. 
ing from it. He, therefore, thought it advis- 
able on the said date to make a Will regarding 
the disposition of his property, which con- 
sisted of a certain house in Amritsar and 
some ornaments all acquired by himself. Un thia 
Will he, in two places, expressly stated that 
his collaterals were to have no share in the 
property and that they had no rights thereto 
and he expressed his wish that the said pro- 
perty should in the first instance devolve on 
his daughter, Musammat Darga Devi. Thu 
Will then proceeds jaisa ab main malik hun, 
waisa he bad mere marne ke Musamm:' 
Durga Devt malik hogt. Agar Durga Deri 
mazkur faut ho jawe gr to phir lamam jatdad 
ht malik aur kabie Hukam Devi logi. Bissn 
Mal died on the 16th May and on the 18th 
May Musammat Durga Devi also succumbed. 
Musammot Hukam Devi contracted the 
disease and died on the 24th May 1907. Her 
husband, Babu Diwan Chand, now sues for 
possession of the said property on the ground 
that his late wife inherited it under the said 
Will as an absolute owner on the death of her 
sister Musammut Durga Devi. Defendants, 
who are the brothers of Bissa Mal, contestc:l 
the claim on various grounds but plaintiff’. 
olaim was decreed by both the lower QCourt«s. 


Defendants applied to this Court on the 
revision side and their petition was admitted 
as a further appeal (under section 70 (1) 
(b) of the Punjab Courts Act) upon “the 
question as to the proper construction of 
the Will" This question has been argued 
ab some length before us and we aru 
asked by Mr. Shadi Lal for the appel. 
lants to set aside the decrees of ths 
lower Courts on the ground that under the 
terms of the Will, an absolute estate was 
devised to Musammat Durga Devi as regards 
the house and absolute ownership in yespect 
of the ornaments was bequeathed to her. 
Musammat Varga Devi admittedly survived 
the testator and the argument is that a: 


Bes 
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 &he obtained a vested right in the said 


property, and as under the terms of the Will 
she became absolute owner thereof, the 
Will could not further operate and that 


. gonsequently, on her death, the succession 


to her property must be governed ab tntestato 
by either Hindu Law or Customary Law 
(whichever is found to apply). In our opi- 
nion, this argument is fallacious and is 
based upon the erroneous assumption that 
Musammat Durga Devi became, under the 
terms of the Will, the absolute owner of 
the property, although she  pre-decessed 
Musammat Hukam Devi. We concede that 
the words jaisa ab main malik hun, watsa 
he bad mere marne ke Musammat Durga Devi 
malik hogi, had they stood unqualified, would 
have conferred an absolute estate upon 
Musammat Durga Devi. But it must 
be remembered that the testator was most 
anxious to make it clear that his col. 


'lateral relations were to have nothing to 


do with his property; that he was, on the 
other hand, desirous of providing fcr hia 
two daughters and that his obvious intention 
was that provision should first be made 
for his widowed daughter, Musammat Durga 
Devi, who had no one to look to for main- 
tenance, and that in the event of her death, 
his property should go to his other dangh- 
ter, Musammat Hukam Devi, who had a 
husband living. In these circumstances, and 
especially in view of the express provision in 
his Will that, if Musammat Durga Devi died 
(agar Musammat Durga Devi faut ho jawe 
gt) by which expression he intended, we 
think, to indicate that if she died before 
her sister, Musammat Hukam Devi, the pro- 


.perty was to devolve upon the latter, we 
are of opinion that his intention was to 


make provision for Musammat Durga Devi 
in the first instance for life in the event 
of her pre-deceasing her sister, but that 
she was to have an absolute estate only 
if she survived her sister. Similarly, we 
think that the testator’s intention was to 


‘gonfer an absolute estate upon Musammat 


Hukam Devi in the event of her surviving 
Musammat Durga Devi. The Will must 


“be read as a whole and in construing ib 
. we must have regard to the wishes of the 


testator to be gathered from the -general 


' tenure of the document. 


He clearly did not wish his property to 
go to his collaterals and for this reason he 
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tried to make due provision for one or other 
of his daughters becoming the absolute owner 
of ihe property. But that he did not 
intend’ to convey an absolute estate to 


_ Musammat Durga Devi, unless she survived 


her sister, is, we think, abundantly clear 
from the provision that on her death the 
property was to devolve on Musammat 
Hukam Devi (cf. a8 to this: the decision of 
this Court in Civil Appeal No. 858 of 1905.) . 
As Mr, Shadi Lal very rightly points out, 
if the property had been devised in ab- 
solute ownership to Musammaé Durga Devi, 
the further provision that on her death 
it was to devolve upon her sister, would 
have been futile and we do not feel justified 
in ignoring this provision simply besause 
the testator in an earlier part of the Will 
stated that after his death Musimmat Durga 
Devi was to be just as much an owner of 
the property as he was. A Will is not to 
be construed with such literal strictness 
and we are bound to look to all provisions 
in order to see what the real intentions of 
the testator were. 

In the present case it is clear that the 
testator intended his property to remain 
with his daughters and not to go to his 
collaterals; that he wished Musammat 
Darga Devi to enjoy 16 in the first instance; 
that (as Musammat Durga Devi was at 
the time suffering from plague) he thought 
it very probable that Musammat Hukam 
Devi would survive her sister and that 
he, therefore, provided for her succession in 
the event of his foreboding being realized; 
aud finally that his aim and object was that 
the absolute owner of the property should 
be the daughter who survived the other. 
We hold, therefore, that the claim of the 
plaintiff has been rightly decreed by the 
lower Courts and we dismiss this appeal 
with costs. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Sreconp Crvit Arrear No 355 or 1911, 
January 20, 1912. 
Present:—Mr. Justice Karamat Husain and 
Mr, Justice Chamier, 
RASHIK LAL——DEFENDANT—ÅPPELLANT 
t ersus 
RAM NARAIN AND OTRERS—PLAINTIFF3 
— HESEFONDENTS, 
. Contract Act (1X of 1872), s. 89, applicability of— 
Morigage—Consideration, part-payment of—Suit for 
foreclosure, maintainability of—Contract and convey- 
ance, difference between. . 

In aguit upon a conditional mortgage a decree for 
foreclosure may be passed though the mortgagee had 
failed to pay the whole of the mortgage-money tothe 
mortgagor. 

Gokalchand v. Rahman, 59 P. R. 1907, 
proved of. 

Bajrangi Sahat v, Udit Narain Singh, 10 C. W. N. 
932; Tato v. Babayi,22 B. 176, Subba Rau v. Devur 
Shetti, 18 M. 126, referred to, 

Per Karamat Husain, J,— There is a fundamental 
distinction between a contract and a conveynce, t, e, 
a transfer of an interest in land, and for this reason 
the rights and duties of the parties to a contract are 
quite different from the rights and duties of the par- 
ties to a conveyance. 

A mortgage under the Transfer of Property Act is 
a transfer of an interest in the land mortgaged and 
not a mere contract. No sooner a valid mortgage. 
deed is registered an interest in the property mort- 
gaged vests in the mortgagee in the absence of a con- 
tract to the contrary, notwithstanding the fact that 
the mortgage-money has not been paid by the mort- 
gagee to themortgagor. The mere non-payment of 
the mortgage-money cannot have the effect of ren- 
dering the mortgage invalid. 

A mortgage cannot be cancelled under section 39 
of the Indian Contract Act, 1872. 


Second appeal from the decision of the 
District Judge of Jhansi, dated the 19th 
January 1911. 

Mr. Mohan Lal Sandal, 
lant. 

The Hon'ble Mr. Sunder Lal, for the Re- 
spondents. 


disap- 


for the Appel- 


JUDGMENT. 
CHAMIER, J.—'This was a suit by the 
respondents upon a mortgage by way of 
conditional sale made in favour of their 
father, Cheda Lal, by theappellant, Rashik Lal, 
on Angust 29th 1898. The consideration 
for the mortgage consisted of a cash advance 
of Rs. 250, a sum of Hs. 750 due upon a 
previous mortgage, and a Hund? for Rs. 4,C00 
drawn by Cheda Lal in favour of the 
appellant upon a firm in Cawnpore. The 
Hundt was stolen from the appellant by a 
man inthe service of Oheda Lal and the 
latter falied to make good the amount of the 


$ 
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Hund: to the appellant. The respondents 
admit that the greater part of the considera- 
tion failed in this way. They have sued 
for recovery of the sum of Rs. 1,000 and 
interest thereon in accordance with the deed 
and for foreclosure in case of non-payment. 
The suit was resisted upon the ground that. 
as the mortagagee had failed to carry out his 
part of the contract his sons were nor 
entitled to enforce the mortgage according lo 
lis terms. This defence having been rejected 
by the Courts below, the mortgagor has 
appealed to this Court. He relies upon tho 
decision of a Fall Bench of the Punjab Chief 
Court in Jalla v. Gehna (1) and the decision 
of the Madras High Court in Subba Rau v. 
Devur Shetti (2). The respondents rely upon 
the decision of the Calcutta High Court in 
Munshi Bajrangi Sahai v. Udit Narain Singh: 
(3), a number of decisions of this Court the 
last of which is that in Baznath Singh vw. 
Rattu (4), and two decisions of the Bombay 
High Court cited in the case last mentioned. 
The casesin this Court and in the Bombay 
High Court were all cases in which the 
purchaser of immoveable property had failed 
to pay part of the purehase-money and it 
was held that the sale was nevertheless a 
completed transaction and, passed title to the 
purchaser. In this Court it has been held 
in many cases of the kind that a purchaser 
suing for possession of property who has not. 
paid the whole purchase-money may be re- 
quired to pay the balance before he is allowed 
to execute a decree for possession. The 
Bombay High Court have held distinctly that 
a vendor of immoveable property by n 
registered sale-deed is not entitled to 
resist the sale on the ground that part 
of the purchase-money has not been paid. 
There appears to be no distinotion i: 
principle between the case of a sale and 
that of a mortgage. The reasons for holding 
that where the ownership of immoveable 
property has been transferred by way of salo 
the seller cannot rescind the transaction 
because the purchaser refuses to pay the 
price promised but must sue for thu 
same seem to apply with equal force to tho 
cass where an interest jn immoveablo pro. 


(1) 60 P. R. 1907; 76 P. W. E. 1907 (F. B.) 

(2) 18 M. 120. 

(9) 10 C. W. N. 932. 

(4) A. W. N. (1908) 38; 5 A.L, J. 96; 30 A, 125. 
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perty has been transferred by way of 
mortgage and the mortgagee refuses to 
advance part of the money agreed to be 
advanced. I think, thecefore, that the de- 
cisions of this Court and of the Bombay 
High Court support the contention of the 
respondents. The Calcutta High Oourt in 
the case cited gave a decree for foreclosure 
to a mortgagee though he had failed to pay 
the whole of the mortgage-money to the 
mortgagor. The decision of the Punjab 
Chief Court, no doubt, goes the whole length 
of the appellant's contention in the present 
cage, but the learned Judges do not seem to 
have regarded the mortgage as a transfer of 
an interest in imríüoveable property or to 
have distinguished between a contract to 
mortgage anda completed mortgage. They 
seem to have decided as they did upon the 
broad ground that it is inequitable to allow 
a mortgagee to sue upon a mortgage where 
he has failed to advance part of money 
agreed to be advanced, The Madras decision 
rests upon the view that in such a case a 
mortgagor is entitled to rescind the mort. 
gage and the Court seems to have held that 
the mortgage in question in the case had in 
fact baen cancelled by the mortgagor. I am 
not prepared to say that the Court is bound 
in every case to enforce the mortgage 
according to the letter where the whole of 
the mortgage-money has not been advanced. 
For example, where the mortgagee sues for 
possession he may, I think, be required to 
pay the balance of the mortgage money be- 
fore he takes out execution of his decree aud 
there may be other cases in which he may 
properly be put upon terms. In the present 
ease there seems to be no reason for not 
passing a decree as prayed. Under the 
decree the appellant mortgagor will be given 
an opportunity of re-paying the amount which 
he received from the mortgagee. Even -if 
the mortgagor in such a case is entitled to 
rescind the mortgage he can do sə only upon 
re-paying the amount advanced to him. It 
‘was suggested in the course of the argument 
for the appellant that he had in fact rescinded 
the mortgage. There is no evidence of this. 
‘The communication relied upon so far from 
'evincing a desire to rescind shows that he 
intended to enforce the mortgage. In my 
opinion he was not entitled to rescind and 
mever made any attempt to do so. I agree 
that the appeal should be dismissed bat I 
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would extend the time for redemption to July 
20th next. " 

Karamar  HusaiN, J.—On the 29th of 
August 1898 the defendant Rashik Lal 
executed conditional sale in favour of Chheda 
Lal the predecessor-in-interest of the plain- 
tiffs to secure a sam of Rs. 5,000. He 
stipulated that he would pay the principal 
and interest on Kunwar Sudu Puno Sambat 
1956 (£e, 18th October 1829) and would 
redeem the zemindart property, and that if 
he failed the property should be deemed 


to have been sold absolutely. The 
consideration was acknowledged to 
have been received as followa:— 
Hs. 
Deducted " 750 
Received before execution of 
mortgage ... 125 


Shall receive at registration 125 
Received a Hund: drawn by 
Chheda Lal we 44000 

The plaintiff brought an action for the 
recovery of Rs. 1,000 principal and Rs. 1,790- 
1-3 interest, or for the posseasion of the 
property sold conditionally. They alleged 
that the sum of Rs. 4,000 had not been 
paid. 

The pleas in defence were that no con» 
sideration for the mortgage was paid by 
Chheda Lal; that the mortgage was obtained 
by fraud; that compound interest was barred 
by time, and that the plaintiffs were liable 
to pay damages in consequence of the loss 
suffered by the defendant on the ground of 
non-payment of Rs. 4,000. The suit was 
decreed by the Court of first instance. The 
defendant appealed and contended that the 
mortgage-deed was obtained by fraud; that 
the sum of Rs. 1,C00 sued for was not advanc- 
ed: that the mortgage contract was rescinded 
by the defendant; that the mortgage was un- 
enforceable because of its breach by Chheda 
Lal; that compound interest was not to be 
awarded, and that the defendant was entitled 
to damages caused by the non-payment of 
Rs. 4,000. 

The lower Appellate Court found on all 
the points raised before it against the de- 
fendant-appellant and dismissing the appeal 
confirmed the decree of the Court of first 
instance. In second appeal it is urged 
that as the sum of Rs. 4,000 was not paid 
the mortgage was invalid; that even if it 
was valid the defendant in consequence of , 
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the non-payment of Rs. 4,000 rescinded 
it by his notice dated the 28th of September 
1898; that he wasentitled to do so under sec- 
tion 39 of the Indian Contract Act, 1872, see 
Subba Rau v. Devur Shetti (2); Gokal Ohand v. 
Rahman (5); Munshi Bajrangi Sahat v. Udit 
Narain Singh (8), and that the whole of 
the mortgaged property cannot be foreclosed. 
There is no force in any of the points taken 
by the learned Vakil for the appellant. 
There is a fundamental distinction between a 
contract and a conveyance, z.e, a transfer of 
an interest in land and- for this reason the 
rights and duties of the parties to a contract 
are quite different from the rights and 
duties of the parties to a conveyance. In 
` the ease before us I am concerned with one 
of those distinctions which is recognised 
in section 54 of the Transfer of Property 
Act. r 

In a sale, in the absence of any contract to 
the contrary, the ownership of the property 
sold passes from the vendor to the vendee 
as soon as the aale-deed is registered. Nei- 
ther the delivery of possession nor the pay- 
ment of the price is a condition precedent 
to the passing of the ownership. The latest 
ease of this Court on the subject is Baijnath 
Singh v. Paltu (4). 

“A mortgage, under section 58 of the 
Transfer of Property Act, is the transfer of 
an interest in specific immoveable property 
for the purpose of securing the payment of 
money advanced or to be advaced by way 
of loan on existing or future debt or the per- 
formance of an engagement which may give 
rise to a pecuniary liability." The definition 
shows that a mortgage under the Transfer 
of Property Act is & transfer of an interest 
in the land mortgaged and not a mere con- 
tract. It, therefore, follows that no sooner a 
valid mortgage-deed is registered an interest 
in the property mortgaged, in the absence 
of any contract fo the contrary, vests in the 
mortgagee notwithstanding the fact thatthe 
mortgage-money has not been paid by the 
mortgages to the mortgagor. The mere 
non-payment of the mortgage-money cannot 
have the effect of rendering the mortgage 
invalid. The remarks of Farran, C. J., ia 
Tatia v, Baba? (6) are worth noticing. He 
saye:— “Lam not, however, as at present 


advised, prepared to assent to the train of 
(5) 59 P. R. 1907. 
(6) 22 B, 176. 
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thought which puts conveyances of lands iu 
the mofussil perfected by possession or re- 
gistration where the consideration expressed 
in the conveyance to have been paid has 
notin fast been paid, in tbe same category 
as contracts void for want of consideration. 
The radical distinction between a perfected 
conveyance and a contract does rot seem to 
me to have been sufficiently borne in mind 
throughout the judgment.” Of course, if 
there is a contract to the contrary in the 
mortgage-deed no interest in the property 
mortgaged vests in the mortgagee on the 
registration of the mortgage-deed, bat in the 
mortgage-deed of the 29th August 1892 
there is nothing to that effect. For tho 
above reasons I would hold that the mort. 
gage-deed dated the 29th of August 1598 
was a valid mortgage. The next point is 
that the mortgagor by his notice dated the 
28th of September 1898 rescinded the con- 
tract of mortgage on the ground that out of 
the consideration Rs. 4,000 were not paid by 
the mortgagee. The operative part of tho 
notice is to the following effect: “You must 
return the Rundi to us or the money togethor 
with the loss suffered by us owing to the 
non-payment of Rs. 4,000. If you do not do 
so we shall sue you on the ground of your 
fraud, dishonesty and breach of contract.“ 
There is nothing in the notice as I read i! 
to express any intention of rescinding the ao- 
called contract of mortgage. It simply 
threatens to sue the mortgagee for breach of 
cantract. Supposing that it does convey tho 
meaning contended for, [ am of opinion 
that section 39 of the Indian Oontract Aot 
has no application, for the simple reason that 
it deals with contracts and mortgage when 
registered is not a contract but a transfer. 
In Subba Rau v. Derur Shetti (2) Muttn 
Sami Ayyar, J , observed:— Under sestion 39 
of the Contract Act the mortgagee was 
entitled to cancel the contract of mortgagu 
on the ground that the mortgagee in con- 
travention of his agreement incapacitated 
himself for performing it in its entirety " 


The terms of the mortgage are not before 
me and I am, therefore, not in a position to 
say whether there was or was not a specific 
agreement between the mortgagor and the 
mortgagee that no interest in the property 
mortgaged would pass without the payment 
of the entire mortgage-money. If there wax 
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no such stipulation, then with due respect to 
the learned Judge Í am unable to hold that 
‘section 39 of the Contract Act empowers a 
mortgagor to rescind a mortgage in which 
an interest in the property mortgaged has 
already vested inthe mortgagee. 

In Gokal Chand v. Rahman (5) it was held 
held by a Full Bench thatin tha absence of a 
‘specific contract postponing payment, failure 
to pay full consideration as agreed upon 
whether to the mortgagor or to a prior 


ineumbrancer after said payment has 
been demanded by the mortgagor 
avoids the mortgage and destorys the 


mortgagee's lien and right to possession 
even on subsequent tender of the unpaid 
consideration, it being immaterial whether 
the non-payment has or has not caused 
inconvenience or loss to the mortgagor. 
The previous rulings of the Punjab Chief 
Court were conflicting and the Full Bench 
iput an end to the conflict. No reason 
whatsoever is given forthe rule laid down 
and the radical distinction between a 
contract and a transfer of an interest in land 
is totally ignored. With due respect, I am 
!nnable to accept the view taken by the Full 
‘Bench. : 

In Bajrangt Sahai v. Udit Narain Singh 
(3) Maclean, O. J., said:— 1 do not for 
myself see why the mortgage which was 
i registered is nota perfectly good mortgage 
‘to the extent of the money actually advanc- 
ed. Ttis said that this view is inconsistent 
, with that taken by the Madras High Court 
[in the case of Minaxshisundram Pillat v. 
Ayyathora (7). But when we come to 


lexamine that case I do not think it is an: 


‘authority for the ‘proposition contended 
.for. There the Court found in effect that 
the mortgagor had a right to cancel the 
contract and cancelled the contract and it 
‘was also found that the mortgagee had 
acquiesced in that cancellation for about 8 
‘years. Whether there was any power in 
that oase to cancel the contract is a question 
| which we need not enter into. There is no 
! such suggestion in the present case. There 
‘is no suggestion that the mortgagor has 
| cancelled the contract or that he had power 
todo so. The Calcutta case of Bajrang: 
1 Sahar (8) is, in my opinion, no authority for 
the proposition that & mortgagor when the 


(7) 18 M. 186. | 
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interest in the land mortgaged passes to the 
mortgagee has any power to cancel the 
mortgage. I may note that the reference to 
the Madras case is wrong. The correct refer- 
ence is Subba Rau v. Devur Shetti (2). Section 
4 of the Transfer of Property Act does not put 
an end to the vital distinction between a con- 
tract and a transferof aninterest in land for it 
only enacts that the chapters and sections of 
the Transfer of Property Act which relate 
to contracts shall be taken as part of the 
Indian Contract Act, 1872. Butin a mort- 
gage as soon as an interest in the land 
mortgaged vests in the mortgagee the 
transaction ceases to be a contract and 
becomes a transfer of immoveable property to 
which section 4 of the: Transfer of Property 
Act does not apply. 

The mortgage dated the 29th of August 
1993 was a single transaction and the entire 
property mortgaged was subjected to every 
pie of the mortgage-money advanced, the 
mortgage of the entire property mortgaged 
was,in my opinion, therefore, perfectly good. 
to the extent of the sum of Rs. 1,000 (one 
thousand) which, according to the finding of 
the lower Appellate Coart, was actually 
advanced by the mortgages. The plaintiffs 
are entitled to recover the sum of Rs. 1,000 
with interest at the rate agreed upon. lf 
the defendant fails to pay, they are entitled to 
foreclose the whole of the property mort-. 
gaged. For the above reasons, I would dismiss 
the appeal with costs ineluding in this Court- 
fees on the -higher scale. I extend the 
time for redemption to the 20ch of July 
1912. 

By ran Covurt.—That the appeal will be 
dismissed with costs which in this Court 
will include fees on the higher scale. The 
defendants will have time to. redeem up to 
the 20th July 1912. 

Appeal dismissed. 
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(s. c. 16 C. W. N. 265.) 
CALCUTTA HIGH COURT, 
APPEAL FROM ORIGINAL Civit No. 33 

< GF 1911 
July 18, 1911. 
Preseni:— Sir Lawrence, Jenkins, KT., 
Chief Justice, and Mr. Justice Woodroffe. 
In the goods of GOPESSUAR DUTT, 
DECEASED, JARAT KUMARI DASSI— 
PETITIONER-— APPELLANT 
TETSUS 


BISSESSUR DUTT— OBJECTOR— 


RESFONDENT. 

Will—-Probate—Suspicion to be removed before order 
— Suspicion to be inherent and not to arise from con. 
Jücting evidence—Proof of fact—Objection that more 
evidence might be adduced—Presumption against mis. 
conduct—Improbabilities— Clear evidence of reliable wit. 
nesses— Expert testimony, how to be taken— Document, 
proof of--Refusal to cross-examine— Document putin 
hands of witness— Right of adversary to see document— 
Succession Act (X of 1865), ss. 46, 48, 50—Hvidence 
Act (I of 1872), ss. 8, 45, 101, 185. 

The principle laid down in Barry v. Bultin, 2 
Moore P, C. 480: 4. S. E, C. (0. s.) 175 and Tyrrell v. 


Painton, (1894 P. 151, 159; 6 R. 540; 70 L. T, 453; 42. 


W. B. 348, to the effect that whenevera Willis 
prepared under circumstances which raise a well- 
grounded suspicion that is does nob express 
the mind of the testator, the Court ought not to 
pronounce in favour of it unless the suspicion is ro- 
moved, applies to cases where the suspicion is in- 
herent in the transaction itself as put forward by the 
propounder, and not where it arises from a conflict of 
testimony and the question is which set of witnesses 
should be believed. i 

Jenkins, C. J.— Demonstration, or a conclusion at 
all points logical, cannot be expected, nor can a degree 
of certainty be demanded of which the matter under 
investigation is not reasonably capable. 

If there.is sufficient evidence of a fact, it is no ob- 
jection to proof of it that more evidence might have 
been adduced. 

Presumption against misconduct is among the 
probabilities to be taken into account in estimating the 
value of evidence, and this probability gains in 
strength where the character and position of the 
individual impugned is above reproach. 

The mere improbability of this or that ina complex 
transaction cannot go for much against the clear 
and distinct evidence of witnesses of good general 
character. 

Woodroffe, J— Where expert testimony, is given, 
the better course to follow is that the expert should 
hear the evidence as to which he is asked his opinion 
than that he should give his opinion on a copy of the 
deposition. 

A. Court cannot assume that a document is proved, 
from the refusal of opposing Counsel to cross-ex- 
amine toit. The latter is entitled to wait until the 
Court ruled whether the document had been proved 
or not. 

If the cross-examining Counsel, after putting a 
paper into the hands of a witness, merely asks him 
some questions as to its general nature or identity, 
his adversary will have no right to see the document; 
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but if the paper be used for the purpose of refresh- 
ing the memory of the witness, or if any questions 
be put respecting its contents or as to the handwri: 
ing in which itis written, a sight of ib may then be 
demanded by the opposing Counsel. 

Appeal from the judgment of Chitty, J. 

This was an application for Probate of a 
Will, which was dismissed on March 21st, 
1910. The petitioner appealed. 

Messrs. Jackson, Zoraband B. L. Mitter, 
instructed by Messrs. Rutter §- Co., Solicitors, 


^ appeared for the Appellant. 


Messrs. S. P. Sinha, S. R. Dass, B, O. 
Mitter and R. O. Bannerjee, instructed by 
Messrs. Gonesh Ohander Ohander § Co, ap. 
peared for the Respondent. 

JUDGMENT. 

JENKINS, C. J.-This appeal arises out oi 
an application for Probate of an instrument 
bearing date the 18th Ashar 1316, or the 
27th of June, 1909, and purporting to be tho 
Will of Gopessur Dutt and to bear his 
signature, 

Two questions arise: First, whether tho 
signature to the instrament is that cf 
Gopessuar Dutt, and, secondly, in case it is his 
signature, whether, when he pleced is there, 
he was of sound mind. 

Chitty, J., has decided against the Will on 
grounds which I will later discuss, and from 
his judgment the present appeal has been 
preferred. 

Gopessur Dutt died in the early hours of 
the 28th of June 1909 at the age of 36 or 
thereabouts. He left a widow, the appellant 
Sreematy Jarat Kumari Dassi, who seeks tu 
propound the instrument in dispute. There 
was one danghter who died in infancy, but 
apart from this there was no child of the 
marriage. Gopessur waa one of three bro- 
thers, the otber two, both younger than he, 
being Bissessur, the caveator and respondent, 
and Parmessur. 


It is admitted by Counsel for the respon- 
dent, andis clear from the evidence, thal 
Gopessuar and Bissessur were not on terms 
of friendship. The relations between 
Gopessur and Parmessur, however, were good; 
for some time after they parted from 
Bisseesur they lived together in the garden 
house that bad been allotted to them on 
partition; and though, shortly before his 
deatb, Parmessur had parted in mess and 
was building himself a separate house, this 
did not indicate any serious estrangement. 
between these two brothers. Parmessur 


UN 
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' yariously qualified medical attendants. 


' consultation three doctors of repute, 


i Mazumdar, 
, Gopessuar under the treatment of his son, 
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died in the autumn of 1908, and & month 
after his death his widow gave birth toa 
little boy, to whom  Gopessuar seems not 
unnaturally to have been attached. Gopessuar 
fell ill in March, 1909, and, while there may 
have been temporary periods of improvement, 


he was never restored to health, though he 


passed through the hands of many and 
At 
first his trouble seems to have been ap- 
pendioitis, later dysentery supervened, and he 
ultimately died of bowel trouble. His 
earliest attendant was Dr. Ohatterjee, the 
family physician, who also brought in for 
but 
they do not seem to have satisfied the patient, 
for in May he placed himself under tke 
homosopathic treatment of Dr. P. C. Mazum- 
dar, a practitioner of good  repute and 
standing. Shortly after this, Dr. P. C. 
on leaving Calcutta, placed 


Dr. J. N. Mazumdar, and so things went on 
fur ome time. 

Then Gopessuar consulted a Kabiraj, but as 
dysentery appeared on or about the 18th of 
Jane, Dr. J. N. Mazumdar was again 


. Bammoned, and he attended him up to his 


death, 

On the 20th and 21st of June, Dr. D. N. 
Roy was called iu for consultation, and here 
seemslto have been a slight improvement in 
the patient's condition till the 25th when he 
was not so well, On the 26th he was seen 
both by Dr. P. C. Mazumdar, who had 
returned to Calcutta, and by Dr. J. N. 
Mazumdar. On the Sunday morning they 
both saw him. On the evening of 
Sunday, the 27th Dr. P. O. Mazumdar visited 
him about 5 or 5-80. Shortly after this, 
about B or 8.30 o’clock, Gopessur is alleged to 
have executed the Will now propounded. 
Then heis said to have slept, but the pain 
becoming intense, Dr. J. N. Mazumdar was 
sent for. He was, however, unable to come, 
and in his palce Dr. Gosswami visited the 
patient, and remained with him until his 
death, about lor 2 o'clock on the morning 
of the 28th. The same day the cremation 
took place, and on return from it, the widow, 
according to her evidence, handed over to 
her brother, Shambhu Nath Sen, the Will 
and certain drafts, which had been entrusted 
to her by ber husband, and on the 29th in the 
morring they were delivered by him to Mr. 
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Rutter, the family attorney, whose assistant 
he was, 

On the 11th August, 1909, the widow filed 
her petition for Probate through Mr. Rutter. 
Bissessur, however, entered a caveat and on 
the 20th of August he affirmed an affidavit in 
its support. 

In the bth paragraph of the affidavit he 
Baid;— That I have no personal knowledge 
as to whether the said alleged Will is the last 
Will of the said deceased or as to whether it 
was duly and properly or at all executed by 
the said deceased or duly and properly 
attested as required by law, aod if it was 
executed by the said deceased under what 
circumstance it was done, and whether the 
said deceased wasina disposable frame of 
mind and body, but, as far as I have been 
able to ascertain from inquiries made, so far 
I verily believe that the said alleged Will of 
ihe said deceased, dated 27th June ,1909, is 
nob and cannot be the Will of the said deceas- 
ed." 

The proceedings then took the form of a 
regular snit; witnesses were examined ou 
commission and in Court, and after a prolong- 
ed hearing of 24 days the case terminated 
adversely tc tbe applicant. 

1 must here digress for a moment to express 
my disapproval of. the way in which this 
litigation was needlessly prolonged, notwith- 
standing the endeavours of the learned Judge 
to keep those who appeared before him 
within proper limits. 

The caveator’s grounds of objection I have 
read, but, notwithstanding the restrained 
and even languid terms in which they were 
formulated, the contest has been conducted 
with unusual bitterness. 

Thus, the cross-examination of the petitioner 
on commission covers upwards of 80 printed 
pages, the oross-examination of other wit- 
nesses occupies in one case upwards of 40 
printed pages, in another 17,in another 
upwards of 20, in another upwards of 50, and 
in another 19. 

{ have read through the whole of this cross- 
examination and I can find no justification 
for its length. Then there is another matter 
to which I would allude, as it is not without 
its bearing on the case. 

The hearing began, but was not completed, . 
before the Xmas vacation of 1909. Before 
the vacation the petitionor had called all 
her witnesses and she was described by the 
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Judge as having closed her case. The cross- 
examination of the last of ner witnesses was 
almost ab a close, and indeed so nearly at an 
end did it seem tothe Judge that when the 
cross-examination had to be postponed on 
account of the witness’s illness, the learned 
Judge proposed to Counsel for the caveator 
that he should in the interest of expedition 
open his case. The suggestion was scouted, 
and was even met with a threat on the part 
of Counsel which might as well have been 
left unuttered. And so the cross-examination 
of this witness was taken up on the re- 
opening of the Courts. But in the interval 
much had happened; fresh Counsel had been 
retained for the caveator, and two of the 
petitioner’s servants had been won over to 
the caveator’s side under circumstances to 
which I will later allude. And when the 
cross-examination was taken up, in placa of 
the few questions that the learned Judge had 
anticipated, the crosS-examination was pur- 
sued through three more days. Not only that, 
but an application was made on behalf of the 
caveator with a hardihood little short of 
astounding to have the petitioner’s witnesses 
re-called, including even the petitioner herself 
whose previous cross-examination had been 
dragged out to the length I have described, 
The learned Judge rightly refused this 
application, but the judgment states, as the 
record shows, that, on the day when fresh 
Counsel appeared for the caveator, his case 
assumed an entirely fresh complexion. Now 
the case made was left in no donbt: the Will 
was denonnced as a forgery. Babu Shambhu 
Nath Sen, an attorney of this Court of 
some years’ standing, was said to have forg- 
ed Gopessur’s signature, and the poti- 
tioner herself to have been a party to and 
have had a hand in the forgery. And 
yet when the case first came before Chitty, 
J., he could get no definite reply when 
he made the very reasonable inquiry what 
the caveator’s case really was, and when 
the learned Judge specifically inquired 
whether a charge of forgery was, made, 
the boldest reply he could elicit was: “It 
amounts to that." When Counsel for the 
caveator rose to present his client's case 
before this Court I thought it right to as- 
certain what his case really was, but the 
diffidence of December had to some 
extent re-asserted itself. Ultimately the 
following statements were made by Coun- 
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gel and were duly recorded: “I give up 
the allegation that the siguaturo was forged 
by Shambhu Nath.” "I say the data 
placed below Gopessar is in Jarat’s handwrit- 
ing; but I don’t know when or whether she 
knew Gopessur had not written hia namo.” 
“I gay Shambhu Nath was a party to forg- 
ing this Will. I make a charge of forgery 
against Shambhu Nath and the petitioner. " 

I propose here to examine the judgment 
under appeal. The key to the decision is, 
I think, this: . there are a number of 
circumstances which in the opinion of tho 
learned Judge create suspicion: the occasion 
for suspicion has not been removed: therefore, 
the Will has not been proved. 

In so handling the case the learned Judge 
professed to be guided by Tyrrell v. Pazntou 
(1). As I understand that decision, it laid 
down no new principle, bat it merely 
applied a well-established principle to au 
exceptional set of oircumstances. That 
priuciple was enunciated in Barry v. Butlin 
(2), where it was said, ‘the rules of law 
according to whjeh cases of this nature aru 
to be decided do not admit of any disputo 
so far as they are necessary to the deler- 
mination of the present appeal, and they have 
been acquiesced in on both sides. These rules 
are two: The first, that the onus proband: lies 
in every case upon the party propounding « 
Will, and he must satisfy the conscience of 
the Court that the instrument so propound. 
ed is the last Will of a free and capable 
testator. The second is, that if a party 
writes or prepares a Will under which ho 
takes a benefit, that is a circum3tanze this 
ought generally to excite the suspicion of 
the Court, and calls upon it to be vigilant 
and jealous in examining the evidence 11 
support of the instrament, in favour of 
which it ought nob to pronounce unless tha 
suspicion is removed, and it is judicially 
satisfied that the paper propounded does ex. 
prass the trae Will of the deceased." 

The effest of this decision is tersely stated 
by Lord Davey, as he afterwards becama, in 
Tyrrel v. Painton (1), where he said, “The 
principle is that wherevera Will is prepared 
under cirumstaucas which raise a wall- 
grounded suspicion that it does not express 
the mind of the testator, the Court ought 


(1) (1894) P. 151, 159; 6 R. 040: 70 L, T. 453; 42 W. 
. 348. » 
(2) (18383) 2 Moore P. C. 480; 4S. E. C, (o, 8) 175, 
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not to pronounce in favour of it unless the 
suspcion is removed." 

The suspicion to which allusion is made 
must, I think, be one inherent in the 
transaction itself, and not the doubt that 
may arise from a conflict of tesimony which 
hecomes apparent on an investigation of the 
transaction, 

Now, while I willingly concede the value 
to us of these decisions, it must not be 
forgotten that the law is laid down for us 
in clear and imperative terms by Acts of 
the Indian Legislature, and it is by the 
provisions of those Acts that we must be 
guided, Gopessur was a Hindu, and the 
law applicable to any Will alleged to have 
been executed by him ia to be found in tho 
Hindu Wills- Aet which incorporates the 
sections of the Succession Act to which I 
will refer. 

By sectoin 45 of the Succession Act it is 
provided that every person of sound mind 
aud nob a minor may dispose of his pro- 
perty by Will. In Explanation 4 to this 
section ib is said that no person can make 
a Will while he is in such a state of mind, 
whether arising from drankenness, or from 
illness, or from any other cause, that he does 
not know what he is doing. A light is 
thrown on the meaning of the section by 
the illustrations appended to it. 

By section 48 ib is provided that a Will 
or any part of a Will the making of which 
has been caused by fraud or coercion or by 
such importunity as takes away the free agency 
of the testator is void. 

Section 50 preseribes the rales for the 
execution of unprivileged Wills and enjoins 
(among other things) that the testator 
shall sign the Will; that his signature shall 
be 80 placed that it shall appear thatit was 
intended thereby to give effeat to the writing 
as a Will, and that it shall be attested by two 
or more witnesses, 
| So much, then, for the conditions neces- 
sary fora valid Will Next we have to see 
.how the existence of those conditions is to 
be established. For this Í turn to the 
Evidenee Act which declares by section 3 
that a factis said to be proved when, after 
considering the matters before it, the Court 
either believes it to exist or considers its 
existence so probable that a prudent man 
ought under the circumstances of the parti- 
cular case to act upon the supposition that 
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ib exists, The disproof ofa fact is similarly 
treated. It appears to me that the learned 
Judge has required a higher standard of 
proof than the law prescribes. Thus, at one 
place, he says, “bab even S2 ib caunob be said 
that there is no doubt regarding Gopessur’s 
possession of the requisite mental activity at 
the point of time in question:” again, in dis- 
cussing the signature on the Will, he says, it 
is, therefore, impossible to express a decided 
opinion on this point:” and he ultimately 
formulates his attitude towards the  pro- 
blem before him in these words: “The 
question is,—'s the evidence of the wit- 
nesses whom she has called to support her 
case so unimpeachable, so absolutely trust- 
worthy in itself, as by its own merits to 
dispose of all objections and allay all 
doubt and suspicion?" But the materisls on 
which Courts have to pronouncs are neces. 
sarily imperfect: for, apart from the inherent 
uncertainty of human affairs, the presentment 
of them to a tribunal is ordinarily the 
oubeome of faulty observation, defective 
memory, inaccurate description and natural 
bias, and even that is blurred here by the 
intervention of interpretation. 

Demonstration or a conclusion at all points 
logical cannot be expected nor can a degres 
of certainty ba demauded of which the 
matter under investigation is not reasonably 
capable. Accepting the external test which 
experience commends, the Evidence Act, in 
conformity with the general tendency of the 
day, adopted the requirements of the pradent 
man as an appropriate concrete standard by 
which to measure proof. 


The Hyidence Act is at the same time 
expressed in terms which allow full effect 
to be given to circumstances or conditions 
of probability or improbability, so that 
where, as in this case, forgery comes in quea- 
tion in a civil suit, the presumption against 
misconduct is not without its due weight as 
a circumstance of improbability, though the 
standard of proof to the exclusion of all 
reasonble doub5 required in a  eriminal 
case may not ba applicable [Of. per Willes, 
J., in Oooper v. Slade (3) and Doe d Devine v. 
Wilson (4). 

I have dealt with this topic in some 
detail as, at the first blush, it would almost 

(3) 6 H. L. Ons. 746 (1853); 27 D. J. Q. B. 449; 4 


Jur. (x. s.) 791; 6 W. R. 461. 
(4) 10 Moore P, C. 502 at p. 831 (1885). 
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appear as though we were asked to dissent 
from ihe learned Judge’s appreciation of the 
evidence, and that I should hesitate to do 
inthe absence of very strong circumstances 
justifying such a course. What we have to 
see in this case is whether, after considering 
the matters beforé us, the Court ought to 
believe the'two main facts alleged by the 


. petitioner, or to consider them so probable 


that a prudent man ought, in the circum- 
stances of this particular case, to act upon 
the supposition that they are true. These 
two facts alleged are, first, that Gopessur was 
of sound mind at the time of the alleged 
‘execution of his Will, and secondly, that he 
in fact duly executed his Will. 

First, I will deal with the problem whether 
he was mentally capable of making the Will 
propounded, bearing in mind that for this 
‘purpose itis on the petitioner to establish 
affirmatively that he was ator about 8 or 
8-30 onthe evening of the 27th of June 
1909 of sound mind and notin such a state 
of mind from illness or any other cause that 
he did not know what he was doing (section 
46 of the Indian Succession Act). If the 
story of the preparation of the Will be 
accepted, a lower standard of capacity would 
be requisite, Perera v. Perera (8) ; still I pro- 
pose to discuss the evidence in the first 
place without reference to the view that 


‘Gopessur had a prior knowledge of the cou- 


tents of the alleged Will. 

Now the evidence on 
petitioner consists of the testimony of the 
three doctors who were in actual attendanes 
on Gopessur, the two attesting witnesses, 
To 
this is opposed the evidence of the caveator, 
his nephew Gora Chand Mullick, two ser- 
vants, who werein Gopessur’s service but 
left in the course of this sait in circumstances 
which invite comment, and a doctor who never 
saw the deceased. : 

Now Itake firsb the three medieal men 
who attended the deceased, Dr. P. C. Mazum- 
dar, Dr. J. N. Mazumdar and Dr. S. N. 
Goswami. Nota word has been said against 
the probity of these three gentlemen, nor 
has it been suggested that they have any 
bias in favour of the petitioner. 

Indeed, it ultimately came out În the course 


of the evidence that prior to their giving 
(5) (1901) A. C. 854; 84 L, T. 371; 70 L. J, P. C. 
46. 
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evidence, all three had been approached 
from the caveator’s side, and it-was contend- 
ed that it must have become known to him 
or his legal advisers what they were prepared 
to say, and this has been made a matter 
of comment by Counsel for the petitioner, 
in view of the serious charge of forgery 
involved. . 

Dr. P. €. Mazumdar is a well-known doctor 
in Calcutta, and he attended Gopessur in 
the early part of his illness; he then went 
to Darjeeling, and he renewed his attend- 
ance on Saturday, the 26th of June, 1909, 
On that day he saw him once at 3 p.m. 
and onthe following day, Sunday, he saw 
him twice, at 9 am, and 6 pm, These 
times are no doubt approximate, but they 
are sufficiently accurate for the purpose in 
hand. 

On both days he found Gopessur very 
weak, but [he declares that "Gopessur's 
brain was in no way affected by the dis- 
eass,” On the Sunday evening, he says, 
the patient was a little better as regards his 
stools 

Then he says (pp. 197 and 198 of the 
paper-book): — I was with him 5 or 6 minutes 
on Sunday evening. Ispoke to him, ques- 
tioned him about his condition. He gave 
answers. The answers were intelligent 
answers.’ After seeing him I left the 
room and went downstairs. Some one aa- 


‘eompanied me, Shambhu and oue of the 


servants.. Thatis Shambhu there; Prannath 
was the servant. I had a conversation with 
these two, They asked me about the- stata 
of the patient, Then I said the condition 
of the patient was very serious and they 
asked me also whether they can make a 
Will. They wanted to makea Will, Shame 
bhu was asking me whether they could make 
a Wil. Whether the patient is to make a 
Will. I said yes he cau. You can make 
a Will. English is not my tongue.” 


“They inquired if the patient could thon 
make a Will I said he could. Nothing fure 


: ther was said.” 


"In my opinion his mental condition was 
such that he could make a Will then, I say 
so from what I had observed immediately 


before." 
"I think I told them that the - patient 


might survive 2 or 3 days, That is my 
opinion," 
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In oross-examination not a question was 
putto this witness as to Gopessur’s mental 
condition. This, however, was elicited, first, 
that he did not tell the patient or his friends 
there was any immediate danger of his 
dying that 
patient was sitting up some time and lying 
down also. 

Dr. J. N. Mazumdar saw even more of 
Gopessur, for he was in daily attendance 
from Junethe 19th to the 27th. He des- 
eribes him as very much more prostrate 
than on the previous occasions when he had 
attended him. He says (page 201 of the 
paper book) :— 

“For a few days from the 19th he seemed 
to improve. Then he began to get worse 
and worse. 

“On the 25th he was not so well. Up to 
the 25th he appeared to be getting better. On 
the 26th he was worse and on the 27th he 
was very bad. On the 27th I think I saw 
him in the morning. I went with my father 
and had a talk with Gopessur. His mind 
was quite clear. During this week I did 
not notice his mind getting cloudy, not 
that I know of. I wassent for about mid- 
night of the 27tb, I could not go. I told 
him to take Doctor Goswami.” 

In the cross-examination of this witness, 
too, there is a similar reticence on the queg- 
tion of his mental capacity. 

The third of the medical men, Dr. S. N. 
Goswami, only saw Gopessur once ; that was 
about midnight of the 27th, and he remained 
with him to his death. 

His description i is ag follows (page 199 of 
the paper-book) :—"He was lying in his bed 
suffering very much. I found it is from old 
dysentery he is suffering, I spoke to him. 
He answered. He was conscious. He gave 
roe intelligent answers. He told me what 
he was suffering from. I asked him what 
was troubling him. He said he was suffer. 
ing from an intense pain in the abdominal 
region. He said all he wanted me to do 
was to relieve that pain. I told him I 
would try my best to do so. I gave him 
medicine. It did not relieve him. He wanted 
to smoke once. He said he wanted 
hooka. I said, no, you can’t have Aooka 
now. .l gave him medicine 2 or 3 times, 
I was there some time. He was complaining 

of his troubles generally. I can’t remember 
prticularly what he said," 


INDIAN CASES, 


night, and secondly, thab the | 


and whose evidence 


[1919 


“I was there when he died.” 

"I remaind with him till he died. It 
was about an hour after I went there or 
more.” 

“Ab first bis mind was clear, but was 
falling off very fast. He became unconscious 
before he died. I can’t exactly say how long, 
about half an hour or so." 

Here, too, there was no cross-examination 88 
to Gopessur’s mental state. 


This abstention on the part of crosa- 
examining Counsel, which certainly eannot be 
ascribed to any reluctance to use this method 
of eliciting information, valuable or valueless, 
becomes the more remarkable, if, as the 
petitioner maintains, if must have been 
ascertained what the views of the three 
doctors were. 

I pause here to say that ouh these 
three witnesses may be experts their evidence 
in this case has not been that of experts 
but of men who had observed relevant facts, 
derives an enhanced 
value from the circumstance that they had 
favourable opportunites, peculiar facility and 
obvious incentive for accurate observation, 
and that their training would fib them to 
appreciate and describe what they observed. 

At this point it will be convenient to 
consider the evidence ofthe medical man 
who was called by the eaveator by way of 
aounterblast, 


He is Col. Pilgrim, also a medical man of 
repute in Calcutta, but without the advantage 
of having seen Gopessur. He comes. before 
the Court a8 an expert pure and simple, and 
without diseussing the argument asto the 
characteristics of this type of remunerated 
witness, or determining how far he is merely 
to be regarded as a man who is paid a retainer 
to make a sworn argument, itis impossible 
to getaway from the fact that he labours 
under a disadvantage to which his medical 
brethren, if the difference of schcols permits 
this description, were not subject. They saw 
the patient, he did not. The learned Judge 
seems to have read the expert's evidence as 
supporting his own view that the evidencé of 
the three doctors was meagre and unsatis- 
factory in the extreme. 

But itis important to see what was the 
question that elicited from the expert the 


reply to which the learned Judge apparently 
alludes, 
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This i8 the question that had such moment- 
ous consequences: 

"How would you describe the clinical 
picture such asit is that 18 presented by the 
evidence of the three doctors? 

A. “Meagre and incomprehensible.” 

But as I read the evidence of the three 
doctors they did not profess to paint a 

“clinical picture,” whatever that may mean, 
but as plain honest men to give a true and 
plain account of Gopessur’s mental condition 
on or about the 27th of June 1909 as it 
appeared to them, Had they been required 
to paint clinical pictures for the expert’s pur- 
poses I see no reason to suppose they would 
have been incapable of responding to the 
demand. 

To clinch the matter, Counsel put this ques- 
tion to his expert: 

“Q. Upon the meagre and incompre- 
hensible clinical picture presented by the 
evidence of the doctors, are you able to form 
a clear, satisfactory and convinced opinion as 
to the mental condition of the patient during, 
say, the last 8 hours of his life? 

A. No, I am not. 

Q. Or during the last 8 or 10 days of his 
life? 

A. No, I am not.” 

So much the worse for the expert; but I 
fail to see bow this discredits the evidence 
of facts given by the three doctors, 

Before leaving the medical evidence, it is 
necessary that I should deal with a comment 
of the learned Judge who says, “It may also 
be noticed in this connection that Dr. D. N. 
Roy, who saw Gopessur after the relapse in 
consultation with Dr. J. N. Mazumdar and 
who is said to have given advice as to the 
capacity of Gopessur to make a Willon 20th 
June, has not been called. His evidence 
would, in my opinion, have been 
valuable, and I cannot understand why it 
was omitted." Now nothing can be clearer 
than that, if there is sufficient evidence of a 
fact, it is no objection to proof of it that more 
evidence might have been adduced. 

But, apart from this, I do not folly ap- 
preciate the learned Judge’s comment. To 
begin with, Dr. D. N. Roy only saw Gopessur 
on the 20th and 21st, and so he was not in 
a position to give direct evidence as to his 
mental condition on the 27th; in other words, 
like Col. Pilgrim, he could only have ex- 
pressed an opinion, The “clinical picture” 
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of which the caveator’s .Counsel and expert 
were in quest could not have been filled in 
by him, and he, as they, would have found 
there that which was “meagre and incom. 
prehensible" when he essayed to speak ag 
an expert. 

I, therefore, fail to see how his evidenca 
could have been "most valuable." But more 
than this, for what it may be worth, the 
cross examination of Dr. J. N. Mazumdar 
by the caveator’s Counsel elicited informaticn 
that it was Dr. D. N. Roy’s view on the 
2lst that as Gopessur seemed to be better 
that day, there was no particular hurry about 
making a Will, but as the case was bad he 
should make one. 

The evidence of the three doctors is 
supported by that of the petitioner and 
the other witnesses called on har behalf but 
in the view I take, it is not necessary that 
I should examine their evidence iu any 
detail at this stage. I, however, find it 
dificult to follow the learned Judge's com. 
ment ou Biswanath Sen's absence from the 
witness-box, or the expectation that he 
would have given valuable evidenea as to 
Gopessuar’s condition on the 26th. Bis. 
wanath isa brother of the petitioner and 
Shambhunath and claims to be a creditor 
of the estate to the extent of Rs, 5,500 
and, a few pages earlier in the judgment, 
a commentis made on him which makus 
ma doubt whether, if he had bsan called, 
the learned Judge would in fact have rae 
garded hia evidence as valuable in the viow 
he has taken of the case. 

I now turn to the evidenca of the caves. 
tor’s witnesses as to Gopessur’s mental con- 
dition. The first witness was Gora Chand 
Mullick, the caveator’s nephew. 

There can be no doubt that he has warmly 
espoused and keenly supported his unole's 
cause, aud that he has a strong bias in his 
unele's favour. Consciously or unconsciously, 
he has heightened the colour; if his evidence 
be credited, then Gopessur was practically 
in a8 state of coma that the doctors failed to 
observe, and on a careful consideration of 
his evidence, I cannot avoid the conclusion 
that he has gravey exaggerated Gopessur’s 
debility. Bissessur the caveator presents an 
equally gloomly picture. His interest ig 
obvious, but, beyond that, he unfavourably 
impresed the Judge, who further commented 
on the way he had been kept back and e 
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not entered the witness-box until a Jate 
stage of the case. Why he should have 
been kept back does not appear, bnt the 
adverse comment it invites is so obvious 
that it is difficult to understand how Counsel 
came to overlook it. I may point out 
that though Counsel has a diseretion in 
such matters the Court is not powerless 
(Svidenee Act, section 185). 

The two other witnesses Nityananda 
Thakur and Jogessur Kahar were justly 
treated by Chitty, J., as undeserving of 
credit. Not only is their evidence in- 
herently improbable, but the circumstances 
under which they were procured are cal. 
culated to create neither confidence nor 
‘approval. 

The conclusion then to which I come, 
‘on the best consideration I have been able 
to give to the case, i8 that on the 27th 
of June, at the the time when Gopessur was 
alleged to bave executed the Will, he was 
of sound mind, and that, though very 
feeble and debilitated, he was capable of 
‘knowing what he was. doing and of exer- 
‘cising a judgment as to the proper mode of 
disposing of his property. 

Then, was the instrument now propounded 
‘in fact executed by Gopessur P 

The evidence is this: in suppert of the 
affirmative there is, first, the direct evi- 
dence of Shambhunath and Hem Chander 
Neogi, the attesting witnesses, and of 
the petitioner and Prannath Sur, who all 
claim to have been actual eye-witnesses of 
the execution. Next, thereis the testimony 
of Mr. Rutter, who deposes to his belief 
that the signature to the Will is in the 
handwriting of Gopessur. 

In opposition to its execution, there is 
the evidence of Gora Chand Mullick and the 
ecaveator Bissessur Dutt that in their belief 
the signature is not that of Gopessur, and 
the evidence given by-them and Nityananda 
' Thakur and Jogessur Kahar that it was 
impossible for him to have executed the 
' document. 

Then, over and above this evidence 
which has a direct bearing on the question 
at issue, there are the rival contentions 
sa to the probabilities and improbabilities 
of the case, and in particular as to the 
truth orfalsehood of of the story as to the 
preparation of the drafts on the 20th of 
June, 
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This summary of the evidence invites 
one broad comment. On the petitioner’s 
side there is the evidence of eye-witnesses, 
which, if contrary to the fact, admits of 
no explanation but that it is a tissue of 
deliberate and concocted falsehoods. In- 
deed, it was the case presented to us on 
behalf of the caveator that the story of. 
the drafts was so obviously and palpably 
false that it was incumbent on us to go 
beyond the learred Judge and to hold 
affirmatively that "Ehambhunath and Pran- 
nath conspired to give false evidence," and 
the learned Counsel went on to say as I 
present my case, I have to ask the Court 
to accept this view.” 

The line of reasonivg really came to 
this, that the story of the drafts so clearly 
pointed to concerted perjury that it would 
be wrong to believe the evidence of the 
petitioner’s witnesses as to the execution 
of the Will. 

Though the case made before Obitty, J., 
that Shambhunath actually forged Gopes- 
sur’s signature has been abandoned here, 
stil], as I bave already pointed out,it is 
contended that he and the petitioner had 
a hand in the forgery. The gravity of 
this charge cannot well be exaggerated, 
and this becomes the more apparent when 
the position cf the persons thus charged is 
realized, - 

Babu Shambhu Nath Sen is an attorney 
of this Court, enrolled .as such in 1904, 
and his general good character and the 
respectability of his family is not question- 
ed. 

Shambhunath is, and ever since his 
enrolment has been, in the employment 
of Messrs. Rutter & Co., a firm of repute, 
Mr. Rutter, the head of that firm, is a 
gentleman held in high esteem, and indeed, 
in the course of this case, it has been 
distinctly said by Counsel for thecaveator that 
" po question is raised as to Mr. Rutter’s 
veracity.’ Mr. Rutter describes Shambhu 
as a trusted servant of his. 

The petitioner is alady of position, the 
deceased’s widow. The other witnesses are 
of humble social position: still they have 
characters which no doubt they value, 
Though, perhaps, it may be going too far 
to say that the presumption of innocence is 80 
strong even in a Civil case. as to cast 
on him who alleges forgery the whole burden 
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of proof, still the presumption against 
misconduct is among the probabilities to 
be taken into account in estimating the 
value of evidence, and this probability 
gains in strength where the character and 


position of the individual impugned is, 
apart from the particular case, above 
reprcach. 

Now the evidence of Shambhunath, 


Hem Chandra Neogi, the petitioner and Pran- 
nath is distinct, that Gopessur signed the 
propounded instrument on the evening of 
the 27th of June. Their testimony is sup- 
ported by Mr. Halter, who slates it as 
his belief that the signature on the instru- 
ment is Gopessur’s. His acquaintance 
with the deceased’s signature is not ques- 
tioned. Had matters rested there it is 
dificult to see how the grant of Probate 
could have been withheld. In saying this 
I do not overlook, and for this purpose 
I do not seek to controvert, though I 
refrain from affirming, the unfavourable 
comment passed by Chitty, J., on Prannath. 


Even if he be left out of consideration 
there still remains ample evidence of 
execution. 


I do not understand the learned Judge 
to have been unfavourably impressed by 
Shambhunath's demeanoor, or by that of 
Jogendra Nath Sur or Hem Chander Neogi. 
Certainly, he has not recorded any remark 
respecting the demeanour of any of these 
witnesses while under examination in man- 
ner provided by Order XVIII, rule 12 of 
the Code. 

As to the petitioner’s demeanour or the 
manner in which she sustained the ordeal 
to which she was subjected, the learned 
Judge is in no better position to form an 
opinion than this Court. The learned 
Jdudge’s criticism on these witnesses is as 
follows: Hem Chander Neogi, he says, is 
"merely a servant on Rs. 15 a month”, but 
for all that he may be atruthful witness and 
it is to be noted that he is a servant not of 
the petitioner, but of Parmessur’s family, 
so that the Will is to the detriment. of those 
he serves. 

Jogendra Nath Sur, the learned Judge says, 
ia interested to a large extent and is a man 
of no position or means. His interest, 
hewever, is not under the Will, but as a 
creditor, while the estimate of his position 
and means is unduly depreciatory. This at 
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any rate seems clear, that he was & friend of 
the deceased, and tke friendship was of 
long-standing. 

The evidence given by Shambhu Nath 
and the petitioner is depreciated by the 
learned Jucge not from its inherent demerits, 
or the unworthiness of these witnesses, but. 
itis said that, as Prannath and Jogendra 
Nath Sur are not witnesses of truth, "this 
must reflect back on the petitioner and 
Shambhu Nath." This is a doctrine to which 
Iam unable to subseribe in the circum- 
stances of this case. 

What then is the evidence led 
positionP 

First, we have Gora Chand Maullick’s 
declaration that he does not believe the 
words "Gopessur Dutt” in the alleged Will 
to be in Gopessur’s handwriting. 

Prior to this he had said he was acquain!- 
ed with Gopessur’s handwriting, bu! when 
hewas shown Exhibit D, he said: "I havo 
got tocompare it with other handwriting.” 
But, notwithstanding this statement, and 
in spite of the other signatures not being 
shown to him, he asserted his belief in the 
terms I haveindicated. In oros8-examinaticn 
he was able to go further for he then asseris, 
“I also say this Willis not his Will. Iam 
prepared to swear it is not his signature.” 
Later he says, “It was nob his intention to 
make a Will like this Will. The signature is 
not like the signature of his hand, From all 
these circumstances I say it is not his signa» 
ture." 

Perhaps, too literal an interpretation should 
not be placed on his declaration that beforo 
he came into the box, neither Mr. Kar nor 
any one else asked him about the signature 
of the Will. This is a common form among 
witnesses of a certain type, and possibly Gora 
Chand should be given the benefit of this 
somewhat equivocal concession, Bat Gora 
Chand is not a man for half measures: not 
only does he gain sufficient confidence to make 
his unqualified statement regarding the Will 
and the signature, but he is able to ascribe 
the Bengali date under the signature to the 
petitioner. He betrays too much zeal. 

Then comes Bissessur who in the witness- 
box is prepared to pledge his oath that the 
signature at the foot of Exhibit D, the pro. 
pounded instrument, is not his brother’s 
signature. This confident assertion has to bo 
contrasted with his behaviour when he was 


in op- 


: in more emphatic terms. 


. Thakur and Jogessur Kahar. 
| dealt with the evidence of these witnesses so 


' eonditior; 
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shown the instrument by Mr. Rutter on the 
19th of July, and with the attitude taken up 


. in the affidavit supporting his caveat. 


Surely, if the signature is the manifest 
forgery that Bissessor now declares, he would 


, have denounced it as such on the 19th of July, 


and be would have formulated his opposition 
He was a witness 
who did not impress the learned Judge, and 
his statement that the signature is not his 
brother’s is not, in my opinion, of any 


, value. 


Then thereis the evidence which aims at 
showing Gopessur was incapable of executing 
a Willonthe27th. This proceeds from (fora 
Chand Mullick, Bissessur Dutt, Nityananda 
I have already 


far as they purport to describe his mental 
their version of his physical 
incapacity is equally unconvincing. Nitya- 
nanda and Jogessur seek to negative any 
opportuntiy or possibility of executing a Will 
on the evening of the 27th, but I do not regard 
these witnesses as deserving of any credit. 
This view accords with the learned Judge’s 


' appreciation of their evidence; it is support- 


ed by the general character of their testimony, 
and is justified by the mode in which they 
came to be ranged on the caveator’s side. 

Iu my opinion, of the evidence directly 
bearing on the question whether Gopessur 
executed his Will on the 27th June as alleged 
by the petitioner, there is & distinct pre- 


ponderance in favour of its execution. Is / 


ihere then anyihing in the probabilities of 
the case that disturbs this preponderanceP 
To auswer this ib must be seen what are the 
facts and considerations that have to be taken 
into consideration in estimating these pro- 
babilities. We start with the fact that there 
was an estrangement between Gopessur and 
Bissessur, who alone opposes the Will, and 
that Gopessur was at least anxious that 
Bissessur should have no interest in his pro- 
perty. 

On the other hand, he was on terms of 
affection with his wife, who had, moreover, 
as far as one can judge, nursed and attended 
him with devotion in bis distressing 
illness. There was, therefore, nothing in the 
state of the family or his feeling that would 
suggest it was improbable he should make 
an absolute disposition of his property in his 
wife's favour, and, in so saying, I do not 
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forget the little boy, Parmessur’s pose 
thumous son, to whom he doubtless was 
attached, though not as extravagantly devot- 
ed as the caveator would have us believe. 
Then we have the undoubted fact that on 
Tuesday, the 29th of June, the alleged Will 
passed into the custody of Mr. Rutter bearing 
the signature that is now denounced as a 
forgery. Our attention has been called to 
that signature, though not to the photographic 
enlargements, and it has been suggested the 
D, the “u,” and the crossing of the "t t^ 
should arouse suspicion. It is a matter of 
common knowledge that forgeries commonly, 
I do not say always, present certain appear- 
ances which are indicative of their origin. 
‘Counsel, when questioned as to this, was 
unable to suggest that this signatnre ex- 
hibited any of these marks. I do not say that 
this is in any sense conclusive, but, at any rate, 
it justifies the view that when the document 
Rutte’r possession, and that 
was comparatively speaking within a short 
time after Gopessur’s death, it did not present 
these appearances which are commonly 
associated with a forged signature. 

Then there is Bissessur's behaviour on the 
19th of July, and the ordinary presumption 
againat misconduct which I think the peti- 
tioner is entitled to ask should be ranged 
among the probabilities in favour of her 
story. 


^^ 


" And now I come to the probabilities which 
ihe caveator asserts weigh with overwhelming: 
force against the validity of the Will. First, 
I will take up the story of the preparabieu of 
the drafis and the propounded instrument, 
Exhibits B, O and D. What is said by the 
caveator is this:— this story is so bound up 
with the actual issue in the case that if it be 
disbelieved, it creates an insurmountable 
improbability in the caveator’s way and more 
than that, ib would be impossible to act on the 
evidence of those involved in it, that is to say. 
of the pelitioner, Shambunath and  Pran- 
nath when they speak to the execution of the 
Will. 


The story presented by the petitioner is 
this. On the night of the 18th of June 
Gopessur suffered a relapse and on the 19th 
Shambhunath was sent.for. In the evening 
Gopessur told him he wanted to consult him 
about his Will. Nothing further, however, 
was said that night, On the next day, ve, 


: for him, 


7 


Vol. XIII] 
GOPESSUR DUTT t, BISSESSUR DUTT. 


Sunday, the topic was renewed and Sham- 
bhunath’s version is as follows:— 

"(To the Court—He said stop here to-night, 
we will have a talk to-morrow). The next 
day was Sunday the 20th June. After our 
meals myself and Prannath remained with 
(Jopessur, Gopessur told me to make a Will 
To that I questioned why you are 
eager to makea Will. To that the answer was 


" As there was a relapse he had better make . 


a Will", and the second reason he said that he 
had on several occasions heard from me that, 
incase of his dying intestate, his properties 
would go to his brother, and said that you 
know our respective feelings towards each 


other, meaning himself and Bigsessur, So 
by the Will he wanted to  exolude 
his brother. 'Then I inquired what kind of 


Will do you want to make. He said first 
thing he wants to give everything to his wife, 
and also give her power to adopt and give 
certain legacies. Having heard that I told 
him to send a carriage to Mr. Rutter 
and he will do everything. To that he said 
'Lət me prepare the Will and afterwards I 
shall go to Mr, Rutter to his office any other 
day, and get it attested by him and Mr, 
Rutter junior, and leave my Will with 
them.’ Then again he pressed me for the 
Wil. 

"(To the Court-—To make the Will for him). 

"To that I said one thing you ought to 
consider now. You are going to give your 
properties to your wife and give her power 
to adopt. In case she does not adopt and 
dies intestate, whom do yon want your estate 
should go to, asin that case the properties 
which you are giving to your wife would go 
to her parent’s line. To that he answered I 
have no children. Sheis my wife. I want 
to give er eyerything. I am not coming 
after my death to see how my wife deals 
with the ‘properties. Hearing that I said 
you can write down your intentions on paper 
and that will be your Will, only you are to 
see that an executor or executrix is appointed 
and that you sign it in the presenca of two 
persons who must also witness it. Then he 
ordered his Sirear Prannath to bring paper 
and writing materialsand he dictated his 
intentions and Prannath wrote. That was 
in my presence, This was about 12 noon. 
As there were certain interlineations, Gopes- 
sur asked Prannath to fair copy it and ‘said 
in fair copying you make the last para. 
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the third one and the third one the last 
para. 
(Shown document). 

“This was the first copy that Prannath 
wrote. The third para. contains the legacies, 
he wanted that at the end so as to fill in the 
names and amounts of legacies ab the time 
of execution. This contains what I heard 
Gopessur dictated correctly. 

" After it was written out, the testator read 
it. He saidit was all right. Just then 
Gopessur’s friend Jogendra Nath Sur came 
in. Jogendra was a neighbour of Gopessur. 
They had known each other from boyhood I 
think. Isaw Jogendra with Gopessur since 
Gopessur’s marriage. Jogen went into the 
room (myself and Prannath both were there), 
and Gopessur told him the same reasons as 
to relapse and said that he was going to 
make a Will and handed over the paper to 
him, the first draft written out by Prannath, 
.to read, saying that this contains the same 


provisions ashe used to tell Jogen. Jogen 
Babu read it out. 
“(To the Court—He read it aloud. We all 


heard). And then Gopessur told him to 
fair copy it, asking him to alter the paras, 
as I have already said. As there was no 
paper in the room Prannath was going to 
bring paper from the Daftarkhana in the 
adjoining house which was the Thakurbareo, 
but Gopessur said you both better, meaning 
Jogen and Parnnath, go there, and write out. 
They went away. About halfan hour after 
they came back. I was all along with 
Gopessur, and Jogen handed over botn the 
papers to Gopessur. The original draft and 


the fair copy written out by Jogen. He 
read both, Gopessur read both. 
(Shown document). 
“This is the fair scopy 1 refer to. It was 
handed to Gopessur in my presence, It’s in 


Jogen’ s handwriting. 
“During the time Prannath and Jogeu were 
away, E don’t recollect anything. 

"After reading both the papers Gopessur 
gave me the fair copy (Exhibit C) to look at, 
On seeing I said this would not doas there 
was much space between the several para- 
graphs, and he inquired how it was to be 
written. 1 said there ought not to be any 
space so let it be written out again without 
any space. To that Gopessuar directed Pran- 
nath to re-write it at night and give him 
the next morning, and gave both the papers 
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to Prannath. He said there was no use of 
hurrying now, you can write at night, and 
give me the next morning, so that Gopessur 
would execute it in the presence of the 
doctors when they came. I stayed with 
Gopessur in this garden-house that night. 
He asked me to stop that night also. I had 
also my father’s permission when he turned 
up that night. Dr. J. N. Mazumdar came 
that night. He said the patient is much 
better now, and hoped to give him rice, next 
morning—Monday morning. On Sunday 
my father was there in the morning, but 
game away when the doctors left in the 
morning, then again my father and mother 
both went up there a little before dusk I 
think, and I came away after the dootor left. 
I remained there that night, 

“Next morning (Monday, 2lst June), at 
about § o’clock, Prannath brought all the 
three papers, the original draft, the fair 
copy and the copy he had written out the 


previous night, and gave them to Gopessur’ 


in my presence. Gopessur saw them, He 
read them and said that he was feeling much 
better so let the execution of the Will be 
postponed now, and said, as son as he was 
well and allowed out for drives, he would 
come to Mr. Rutter at his office and execute 
the Will there, and told Prannath to 
keep the three papers in the almirah, and 
Prannath kept them there. The almirah 
was closed, Gopessur handed over the key 
which was attached to his Har (golden 
chain) he wore. He handed both key 
and chain, and Prannath opened the almirah 
and kept the papers there and handed 
the key and chain back. It was about 
8 a.m.” 

For the caveator it was asserted before 
us that thisis a false case, and that those 
of the petitioner’s witnesses who have de- 
posed to it have conspired to tell a false 
story, and this assertion is based not on any 
definite sworn testimony to the contrary, 
but on the inherent incredibiliby of the story, 
and the inference invited by an examination 
of the documents. 

It ib said, it is incredible that Shambhu- 
nath should have preserved the attitude of 
aloofness he professes, seeing that the purpose 
for which he was invited was to assist in the 
preparation of the Will, that the Will itself 
points to the handiwork of a lawyer and not 
ofa layman, and that the story as to the 


INDIAN CASES, 


[1912 


preparation of the three documents (Exhibits 
B, C and D ), more particularly when regard 
is had to their appearanee, is not worthy of 
acceptance. | 
am disposed to think the assistance 
rendered by Shambhunath in the preparation 
of the Will has been minimized and it is this 
that has furnished the caveator with his 
most potent controversial weapon of attack, 
and if, atfirst sight, this would seem to 
imply a lack of sandour on his part, a closer 
examination shows that he has dissociated 
himself from that which is formal, not that 
which is of real and essential importance in 
the Will. Thus he, in effect, admits, without 
any attempt at concealment, that the men- 
tion of an executrix in the Will may ‘be fairly 
attributable to him, and that he had a 
hand in placing the absolute interest of 
Jarat beyond question. And, after all, 
these are the two matters in which he 
might be said to have an interest, these 
are the matters of substanca. The power 
to adopt was, if anything, to his detriment 
while the pecuniary legacies are of no 
serious moment. Much has been made 
of the phraseology and form of the Will, 
and it is in this connection that Mr. Mohini 
Mohan Chatterjee, an attorney of this 
Court, has come forward to lend his sup- 
port to the scaveator’s case. He is described, 
and has been treated by Mr. Justice 
Chitty, as an expert, and his evidence had 
a manifest influence on the learned Judge. 
In the visw I taka of this gentleman’s 
evidence I do not consider it necessary to 
discuss in detail the relevancy or irrele- 
vancy of its different parts, or his title to 
give the evidence he did as an expert: it 
suffices for me to say that I do not attribute 
to his testimony the importance that the 
caveator claims for it. Our attention has 
been drawn to words and phrases which, 16 
is said in the light of Mr. Chatterjee’s 
evidence, could only have owed their 
appearance to Shambhunath bat it.is not 
unreasonably answered that, if this was 
the caveator’s ease, then itisto be regretted 
that these points were not pat to Shambha- 
natb, and ib is appropriately pointed out 
that he was cross-examined by a learned 
and experienced Counsel in every way 
equipped, possibly as well «qaipped as Mr, 
Chatterjee, for the purpose of estimating 


whether the words and phrases were as preg- 
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nanb of suspicion as Mr. Chatterjee would 
have the Court believe. "Thus, the caveator’s 
Counsel would see something sinisterin the 
fact that the widow is merely authorized 
and nob directed to adopt, and yet he is con- 
strained to admit that, in law, the result is 
the same. Next, he would see something 
even more sinister in the fact that the widow 
- takes an absolute interest whilst no effective 
legal provision is made for the adopted son. 
It is difficult to appreciate with exactness 
what the train of reasoning here is : whether 
the omission points to the presence, the ab- 
sence, or the abase of legal assistance, and the 
learned Counsel did not succeed in elucidating 
this point. But be that asit may, it was 
conceded that the mere fact that an absolute 
interest was given to the widow was not in 
itself supicions, and if could not well be 
otherwise contended in the light of common 
knowledge, and, indeed, what it may be 
worth it may be remarked that the Privy 
Council in Dowlat Koer v. Ramphul Dass 
(6) upheld a Will propounded by a widow in 
whose favour a similar disposition had been 
made. Soit must be on the absence of an 
adequate provision for the adopted son that 
comment is made. Now itis outside my 
present purpose to construe the Will so far as 
it relates to the adopted son’s right, but I am 
by no means sure that the author of the 
document may not have thought that the 
adoption, apart from special provision, might 
detract from the widow's right in favour 
of the adopted son, for he expressly declares 
that the adopted son shall not be competent 
to put forward any manner of claim in 
respect of the testator’s properties during 
the life-time of the wife. I do not propose 
to discuss the legal effect of the provision, 
but the words appear to me to suggest an 
impression in the person responsible for 
them, that the adoption in itself might create 
a right in the adopted son, This may have 
been a misimpression, and, if so, itis one 
into which a layman rather than a lawyer 
would have been misled and inany case I 
fail to trace Shambhunath's hand in it. So 
much for the caveator’s contentions based on 
the internal evidence furnished by the words, 
phrases and provisions of the alleged Will. 
This brings .me to a topic on which, 
before us, the caveator’s Counsel has prin- 
cipally directed and concentrated his attack, 


(6) 25 0. 459; 25 I, A. 21; 2 C. W. N. 177. 
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that is to say, the actual preparation of 
the documents B, C, D, as disclosed by 
the evidence. The whole story, it is urged, 
is incredible. Thus, it is said that it is 
ridiculous to sappose C was rejected bo- 


cause of the wide spaces between tho 
paragraphs, and that this is merely a 
device for bringing Jogendra Nath Sur 


into the plot. -l cannot agree with this. 
T think the explanation of the rejection is 
eminently reasonable, when it is borna 
in mind that the proposal was that C 
should be executed asa Will. Then it is 
said that in view of the fact that both 
Cand Dare alleged to have been drafted 
in the daftarkkana no satisfactory expla- 
nation of the difference in the ink is given, 
for that vouchsafed by Shambhunath is 
improbable. Bat if an explanation was 
desired, it should have been sought of the 
only man who could give it. Prannath 
alone knows the conditions under which 
he wrote out Exhibit D, but he was not 
questioned on this point. Then it is 
asked why was Mr. Rutter not instructed 
to appove tho drafts, why was he not 
invited to attest the Will, why was the Will 
not executed in the presence of the doctors? 
No doubt had any of the precautions in- 


‘dicated in these questions been observed, 


much trouble would have been saved, but 
I cannot regard the failure to observe 
them as creating any serious improbability. 
The truth is, superstition and caprice ara 
not foreign to the execution of a Will, 
and the reluctance that results from seeing 
in a Will a remembrancer of death" is 
not without its influence on the behaviour 
of intending testators. Then ib is said 
Gopessur was £n exiremis. If by this is 
meant that he was zn articulo mortis, and 
that he was testamentarily iucapable, the 
answer is that this contention is against 
the weight of evidence: if itis meant that 
the Will is alleged to have been exeouted 
in circumstances which call for a vigilant 
scrutiny of the evidence, my reply is that 
to the best of my ability I have endeavoured to 
perform that duty. Then how do matters 
stand if the preparation of Exhibits B, C and 
D be looked at from the petitioner’s point 
of view? ‘We start with this that I ám con- 
vinced these documents were in existence on 
Tuesday, the 29th of June, and were hand- 
ed to Mr. Rutter on the morning of that day, 
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This is the conclusion at which Mr, Justica 
Chitty also arrived. The petitioner's ver. 
sion, if true, affords a reasonable explana- 
tion of how the threa documents came into 
existenco, and yet, atthe same time, the eir- 


| cumstances which explain their peccliarities, 


depending as they do oa the curious and 
trivial chances of actual events, are nob such 
asa forger would be likely to forecast or 
invent. More especially is this so if, as 
the caveator would have us suppose, the 
documents were prepared while (Gopessur 
was ina moribund state or afterwards. I 
do not propose to examine the possibilities 
of this theory in detail, but it is not without 
its difficulties. The time at the disposal of 
the schemets was not long, while their 
undertaking was complex. Gopesaur died 
in the early hours of Monday, documents 
were in Mr. Rutter’s possession on the follow- 
ing Tuesday morning, From this period 
must at least be deducted the time occupied 
in the funeral ceremony, that is to say, 
from 6 or 7 in the morning, when the party 


‘started for the ghat till their return at 12 or 


1. Inthe available timé much had to be 
done; the story requiring the preparation of 
the three drafts hadto be composed or 
sketched, at any rate, in outline by some one, 
the three documents had to be prepared with 
the interlineations, erasures and variations 
that they exhibit, the two writers and Hem 
Chander Neogi had to be procured and con- 
vinced, there was the attestation clause to be 
added by Shambhunath, and the attesta- 
tion by him and Hem Chander, there was 
the admirable imitation of Gopessur’s sig- 
nature to be effected, and the widow’s addi- 
tion of the Bengali date. Leaving out all 
such hindrance to despatch as the feelings 
evoked by Gopessur’s death might be expect- 
ed to create, this would be no mean perform. 
ance on the part of this confederation of for- 
gers. 

Though the caveator is nob bound by the 
theory advanced in his interests, I have nob 
thought it necessary to discuss other possible 
but unpropounded theories. On the other 
hand, as favouring the view that the drafts 
were prepared on the 20th, we have the fact 
that the advisability of a Will was discussed 
when the doctors same on the 20th, while 
Mr. Rutter declares that he heard of the 
two general provisions of the Will two or 
three times before the documents were 
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brought to him. To escape from this im- 
portant statement, the learned Judge saya, 
"Mr. Rutter's memory may be deceiving 
him on this point," while before us ib has 
been suggested, not that Mr. Rutter was not 
told about the two general provisions, but 
that he must have been so told after the 
documents had been handed over to him. 

- Bat if this is the caveator’s case, it isa 
pity it was not put to Mr, Rutter while 
he was in tke witness-box, he could hava 
daalt with it. For my part, lean see no 
sufficient reason for not accepting Mr. Rut- 
ter’s statements in the sense in which he 
made it, and, if so,it unquestionably lends 
considerable support to the petitioner's case 
that the documents were prepared before 
Gopessur’s death. 

I have discussed these three documents 
Exhibits B, C and D in considerable detail as 
the cirveator so largely rested his case on 
what he contended was the obvious falsehood 
of the story. 

The conclusion to which I come is, that the 
story of the three documents is in the maiu 
true, and though Shambhunath may not haya 
been so detached as the evidences would make 
out, I hold that Exhibits B, C and D were 
written out as the witnesses describe, and 
that Gopessur was responsible for them, 
and knew and understood their contents. 
His mental capacity at that time had not 
been questioned, so that had it been neces- 
sary it would have been open to the petitioner 
to rely on the doctrine recognized in Perera 
v. Perera (5). ! 

It now only remains for me to express the 
view I take of the whole case, The weight of 
evidence, in my opinion, is strongly in the 
petitioner's favour, both as to Gopessur’s 
mental condition and the fact of execution. 
Though there are matters on which there 
is room for doubt, Lam unable to regard the 
probabilities as opposed to the case made by 
the petitioner, rather otherwise. Moreover, the 
mere improbability of this or that in so 
complex a transaction as that under considera- 
tion cannot go for much against the clear 
and distinct evidence of witnesses of good 
general character, and, after all, probability 
and improbability of the type with which we 
are here concerned is apt to become a matter 
of speculation and predilection, for different 
persons act differently in similar cireumstan- 
ces aud much of that which has been 
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. classed as improbable in this case comes to 
little more than a failure to observe a higher 
standard of precaution and to do the 
wisest and safest thing under the circum- 
stances. 

The conclusion then to which I come is 
that Gopessar -did sign Exhibit D on the 
evening of June the 276b, as alleged by the 
petitioner, 
to give effect to the writing as his last 
. Wil, and. that at the time he was of sound 
mind and capable cf exercising a judgment 
as to the proper modeof disposing of his 
property, and that he knew what he was 
doing. No dispute was raised before us as to 
ihe legality of the attestation. 

The judgment of Chitty, J., should, there. 
fore, be reversed, and a grant of Probate 
. made to the petitioner, Sreematy Jarat 
Kumari Dassi, The costs of suit and 
appeal throughout must be borne by the re- 
-8pondent, Bissessur Dutt. 

Wooprorrs, J.—A considerable number 
of decisions have been cited upon the 
question of the nature of the proof required 
in the case of Wills. In my opinion a 
reference to them is unnecessary, for I am 
not áware that a Probate case is in any 
respect singular as regards the application 
of the- general principles of proof. Those 
general principles have been stated in the 
Evidence Act to be as follows:— 

“Whoever desires any Court to give 
apy judgment as to any legal right or 
- liability dependent on the existence of facts 
which he asserts must prove that those facts 
exist.” (Evidence Act, section 101). In this 
case we are asked to give judgment as to the 
existence of the Will propounded and as to 
the legal rights which follow such a conelu- 
sion. Section 3shows the meaning of proof 
to be that the fact (in this case the Will) is 
proved when the Court, after considering 
the matters before it, either believes it to 
exist or considers its existence so probable 
that a prudent man ought under the cir- 
cumstances of the particular case to act 
upon the supposition that it exists. Each 
case must, therefore, be determined on its 
own facts. ME 

Upon, 


however, the decisions cited I 


. would observe that the rule in Tyrrell v. 


‘Painton (1) applies, in my opinion, to cases 
where the circumstances of suspicion arise 
-from the nature of the case as put forward 


that he intended by so signing. 
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by the propounder. In such cases the 
propunder must remove the suspicions 
which his own case creates. Where, how- 
ever, the alleged suspicion against a Will 
arises from facts which form parts of the 
impugnant’s case then the Court must see 
whether the facts which are said to give 
rise to the suspicion are proved or whether 
the plaintiff’s case is proved. The rule, 
therefore, does not apply where the ques- 
tion is simply which set of witnesses 
should be believed [Shama Oharan Kundu 
v. Khettromont Dasi (7)]. In the present 
case the defendants put forward (though 
in an uncertain way and at a late period 
of the case) & charge of forgery. This 
the learned Judge has found to be not 
established, 

Of the defendanis' eight witnesses the 
first and last are formal. The learned 


‘Judge does rot accept the caveator’s evi- 


dence, nor that of the two former servants. 
He does not, at one passage at least, conrider 
Colonel Pilgrim's evidence necessary for , his 
decision, though on other points he does 
refer to it. The bulk of Colonel Pilgrim’s 
evidence was irrelevaut, He stated that he 
was unable to pronounce an opinion either 
as to the cause of death or as to the physical 
and mental condition of the alleged executant. 
This admission substantially disposes of his 
evidence. Other portions of his testimony 
are inadmissible as being mere advice to the 
Court on the evidence and outside the 
opinion rule, or if admissible in form, are 
not,in the present cirumstance, of value 
or relevant. This testimony appears 
to have been given not after hearing 
the evidence but on a copy of the dis- 
position, Ib has been objected that this 
itself makes the evidence inadmissible. 
I do not agree, though I think the better 
course to follow where expert testimony is 
given is that the expert should hear the 
evidence as to which he is asked his Opinion, 
There ramain the two witnesses Mohini 
Moban Chatterjee and Gora Chand Mullick. 
As regards the first it was contended that he 
was not expert, It is, however, quite clear 
in my opinion, that he is expert on questions 
relating to the Bengali language which is 
his own (including Bengali legal terms) and 
Sanskrit which he has studied. It is essen- 


tial, however, to distinguish the rnle of quali- 
(7) 27 I. A. 10; 4 0, W. N. 501; 27 C. 521. 


^ "4 
— 


,in some cases, 


592 
GOPESJUR DUTT t. BISSESSUR DUTT. 


fication founded on the experiences of the 
witness and that which permits him to advise 
the Court with an opinion. Every witness 
must be fitted or expert in the matter upon 
which he gives his ‘supposed kaowledge. 
I viz., where the witness is 
expert" in the narrower sense, his compe- 
tency must be specially shown. The question, 
however, whether besides deposing to facts 
he is to be permitted to ex press his opinion 
is another matter. In each case, therefore, 
ib must be asked, is the matter one upon 


' which the witness is sufficiently qualified by 


experience ; aud ‘if he is, is it a matter upon 
which the witness is permitted to assist the 
Court with’ his opinion? This must be (sec- 
tion 45, Evidence Act) a matter of foreign 
law, science and art, handwriting or finger 
impressions. It would be ‘relevant in this 


, ease to prove by the evideuce of persons who 


knew him that the testator was of limited 
education and withont literary and legal 
attainment and then that the alleged Will 
was. written in literary Bengaliaud contained 
terms of a peculiar literary or tenchical legal 
character, and on these facta to invite the 
Court to say that the Will was not written 
by the deceased. His evidence, however, in 
parts goes beyond this and where it does is 
inadmiesible as where he was asked to ex- 
press an opinion as to the literary skill and 
culture and légal knowledge of the deceased. 
The learned Judge states that this evidence 
raises a grave doubt whether the Will was 
the exclusive composition of the alleged 
testator as the petitioner’s witnesses assert. 
As regards Gora Chand Mullick, the learned 
Judge, after stating that heis a partisan of 
Bissessur and tbat p^rtions of his evidence 
are hard to believe, says that-he is inclined 
to think that-his story as to the deceased’s 
physical condition is substantially correct. 
These two are practically the only conclusions 


(though it may he doubted whether they : 


amounted even to that} which are held to be 
establised by the defendant’s evidence, 


The question then became simply this: 
Had the plaintiff under these circumstances 
made out bis case? The learned Judge has 
held that he has not, because he thinks 
that there are elements of doubt and sus- 
picion Which have not been removed. 


Before dealing with this there are two 
points of evidence which arise upon the de. 
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fendaut's case as to which I desire to exprerg 
my opinion. As regards Bissessur the learu- 
ed Judge points out that he abstained from 
going into the witness-box until all his 
witnesses other than the experts and formal 
witnesses had given evidence. The Court: 
might and, [ venture to say under the cir- 
cumstances of this case, should have directed 


‘that the oeaveator be examined earlier, if not 


(as would have been proper) -in the first 
The Court has always power to do 
this under section 135 of the Evidence Act. 

Next, in re-examination of the witness Gora . 
Chand, an uuproved copy of a statement 
briefed to Counsel of his evidenca was pnt 
into his hands and he was asked whether it 
correctly represented the substance of what 
he had told the caveator’s attorney., The 
question, though objected to, was allowed and 
answered affirmatively. It is not necessary 
to consider whether it was admissible a3 the 
document itself was subsequently rejected, 
I would observe, however, that the Court 
could not assume that the document was 
proved from the refusal of opposing Counsel 
to cross-examine toit. The latter was en- 
titled to wait until the Court ruled whether 
the doeument had been proved or not. A 
question has arisen in connection with this 
as to the right of Counsel to inspect a docu- 
ment which opposing Counsel has put in the 
hands of a witness. The rale on this point 
appears be correctly stated in Taylor on 
Evidence, 1452, as follows:— On the whole 
the practice seems to be that if the cross- 
examining Counsel, after putting a paper 
into the hands of a witness, merely asks him 
some questions as to its general nature or 
identity his adversary will have no right to 
see the document, but that if the paper be 
used for the purpose of refreshing the 
memory of the witness or if any questions 
be put respectieng its contents or as to the 
hand writing in^ which it is written (as in 
the ease, Peck v. Peck (8), cited to us in 
argument) a sight of it may then be demand- 
ed by the opposing Counsel. 

Proceeding then to the propounder’s case 
we have the following facts: The Will is 
not an unofífieious one. The. deceased had 
no children living. The evidence clearly 
establishes that he was on very bad terms 
with his brother Bissessur and desired to 


' exclude his taking any portion of his estate. 


(8) 21 L. T, 670; 18 W. R. 295. 
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He was on good and probably affectionate 
terms with hia brother Parmeswar who is 
dead and was possibly fond of his child. 
The latter, however,is provided for, having 
succeeded to his father’s estate. If the 
alleged conversation between Shambhu Nath 
Sen and J. N. Mazumdar is admissible, a 
matter which is open to doubt, it is of too 
vague a character to establish any intention 
to benefit Parmeswar’s son. There is no 
suggestion that the deceased was not on good 
terms with hig wife to whom he left hia pro- 
perty. It has been found that there is 
nothing improbable in such a disposition. 
Mr. Rutter says that about a week before 
deceased’s death he had heard that the 
testator was going to make a Will and that 
he had heard from Shambhu Nath Sen of 
the two general provisions of the Will The 
medical evidence (the veracity of which is 
not impeached) also proves preparations for 
a testamentary disposition, Mr, Rutter, who 
was the solicitor of the family and whose 
credit it is admitted is beyond attack, swears 
that the signature on the Will is that of the 
deceased and that the Will and the two drafts 
were in his possession on the Tuesday fol- 
lowing the death of the testator. There is 
other evidence as to the signature which is 
strongly supported by the attitude which 
the caveator assumed on this point. Though 
he now alleges the Willis a forgery he did 
not set that up in his affidavit of 20th Auguat 
1909, though in the previous month he had 
seen the Will at Mr.  Rutter's office when he 
says heat once detected that it was not his 
brother’s signature, Hesays that Mr, Rutter 
asked him if he had any doubts with regard 
to the signature upon which the witness said, 
"Itold him how coald I tell him?" The 
affidavit is silent on the point. 

The propounder’s medical evidence es. 
tablishes the mental capacity of the deceased. 
In my opinion the cross-examination of these 
witnesses which was very brief does not 
challenge their evidence as to the physical or 
mental condition of the deceased. It was not 
open then for the saveator to contend that 
their evidence was meagre or unsatisfactory 
on points which their cross-examination in no 
way challenged. It was argued that it was 
not good policy to cross-examine the doctors 
even though they had prior to suit been ap- 
proached by or on behalf of the caveator who 
admits them to be persons of respectability 
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anxious to speak the truth. One might have 
understood this argument where the credit 
of the witness was doubtful but this is not 
impeached. Au omission to cross-examine 
is not intelligible on the assumption that 
there was a desire to elicit the truth, We 
have it then that there is the Will con- 
taining provisions of a probable character, 
the intention to make and the general 
provisions which were disclosed to a witness 
whose credit is nob impeached, which bears 
a signature which. by the same witness as 
by others is shown to be that of the decaased 
who by the testimony of medical witnesses 
(whose respectability is not impugned) was 
of sound and disposing mind. All this is 
most powerful evidence to support the 
evidence of preparation and actual execution 
of the Will. The main attack here has been 
against the evidence as to the preparation 
of the draft on the 20th. It is contended 
that the evidence that the deceased dictated 
it without assistance except such as Shambhu 
Nath Sen admits is untrue and that in fact. 
the draft was the composition of the latter 
witness who denies this from fear that it 
might be suggested that he had exeraised 
undue influence over the deceased for the 
benefit of his sister. It is possible that the 
witness, Shambhu Nath Sen, may have under- 
stated the assistance which he gava to the 
deceased but that fact alone, even if it were 
established and he had been (as he was not) 
directly cross-examined on the point, would 
not, in my opinion, under the circumstances 
of the case, be sufficient to displaca the 
strong inferences in favour of the Will which 
arise from the rest of evidenca in the causae. 
Tf, as I find, the signature is that of the 
deceased and the latter was when he affixed 
it of sound mind and knew what he was 
doing the details as to the mode in which 
the Will was actually prepared are in this 
case of secondary importance. 

It is noteworthy that objection was taken 
to Mr. Rutter stating what Shambhu Nath 
had said to him prior to the death of the de- 
ceased relative to the preparation of the 
Will, and that on the 7th January 1910 a 
suggestion was made to him in cross-9xamina- 
tion that there was then in his office. deed 
of gift by the deceased’s widow in favour 
of Parmeswar which was to bə executed 
if Probate was granted, asuggestion which is 
only consistent with there having been a Will 


lar 
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which gave tle property absolutely to her. 
There ig no caveat entered from Parmessur’s 
branch of the family though itis charged 
‘that the alleged forged Will defeats the. alleg- 
ied intenlion of the deceased to benefit it. 
Hem Chander Necgi ore of the attesting 
witnesses is employed by that branch of the 
‘family. 

It is further suggested that the attorney, 
Shambhu Nath Sen, who itis charged took 
the principal part in the alleged forgery of 


‘the Will, told Dr. J. N. Mazumdar thatthe 


m 


deceased's nephew was to be benefited under 
the Will which he was about to forge ard 
which when produced in fact excluded the 
nephew. These and other suggestions, the 


nature and (on points) absence of cross-exa- . 


' mingatior, ard the time and "mode in which 
the defence has been presented indicate very 


~. 


clearly to me that the caveatcr has no definite 
case, and the charges ke now makes fail. On 


; the other hand, for the reasons I have stated 


I am of opinion that the propounder has 


established the Will, i 


I agree, therefore, in decreeing this appeal 


< and in the order passed thereon. - 


Arpeal allowed. 


CALCUTTA HIGH COURT. 
Second Civi, APPEAL No. 928 or 1909. 
January 29, 1912. 
Present.— Mr. Justice Coxe. 

KARIM KHAN-—DzrgspANT No. 1— 
APPELLANT 
versus 
SALAMUDDI AND ANOTRER— PLAINTIFFS 
AND JELAKHA BIBI-— Derenpant No, 2— 


RESPONDENTS. 

Guardians and Wards Act (VIII of 1880), ss. 29, 30— 
Sale by guardian without permission of Judge— Benefit 
of minor-—Transaction henest— Whether sale liable to 
be set aside— Civil Procedure Code (Act XIV of 1882), 
s. 440— Next friend other than certificated guardian — 


Leave of Court— Notice to guardian— Defective service 


of notice - Unimportant irregularity. 

Under sections 29 and 80 of the Guardians and 
Wards “Act, 1890, the sale of a minor's property by 
his guardian without the permission of the Courtis 
voidable, and is liable to be set aside even if it had 
benefited the minor and was-a perfectly honest 
transaction. 
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Where a Court appointed a person other than 
the certificated guardian of a minor, who acted ad- 
versely to the minor’s interest, as the minor’s next 
friend in a suit in which the guardian was also a party, 
but service of the formal notice under section 440 
of the Civil Procedure Code of 1882 upon the guardian 
was defective: 

Held, that it was merely an unimportant ir- 
regularity and that the minor was properly re- 
presented. 

hiidnapur Zemindary Co. Ld. v. Gobinda Mahto, B 
C. L. J. 31, referred to. 


Appeal from the decree of the District 
Judge of Tipperah, dated February 15th, 1909, 
modifying that of the Munsif of Comilla 
dated February 15th, 1908. 

Babu Shashadhar Roy, for the Appellant. 

Babu Gunada Charan Sen, for the Res. 
pondents. 

JUDGMENT.—I am concerned in this 
appeal with the interests of the plaintiffs 
Nos. land 2. When they were minors, the 
defendant No, 2 was their certified guardian 
and she sold the property in suit to the de- 
fendant No. 1 without the permission of the 
District Judge. The defendant No. 2 is the 
mother of the plaintiffs Nos. 1 and 2 and the 
defendant No. lis the brother of their father. 
The plaintiffs have now sued to have this 
sale set aside and for recovery of possession, 
and this has been decreed by the lower Ap- 
pellate Court, 

The defendant No.1 appeals. On his be- 
half it kas been argued that the sale benefited 
the minors and was a perfectly honest trans- 
action and that the Court should have held 
that it was binding on them. 

It is perfectly clear, however, that the sale 
eoriravened the provisions of section 29 of 
ihe Guardians and Wards Act, 1890, and is, 
therefore, voidable under section 30. The 
terms of the section are perfectly simple and 
must necessarily be observed by the Courts. 


Secondly, it is argued that the plaintiff 
No. 1 cought rct to Fave tcen allowed to 
appear fcr the plaintiff fo. 2. The plaintiff 
No. 2 is still a minor and the ĉc fendant 
No. 2 is still the certified guerdian and ib is 
argued that the suit should fail urder sec- 
tion 440 cf tle cld Civil Prceedure Code. 

The first Court, however, gave permission 
to the plaintiff No. l to appear for the plaint- 
iff No. 9. The osderiuns as follows :—'" The 
deferdant No. 2 is tle certificated guardian 
of the plaintifís Nos. land 2. The plaintiff 
No 1 has beecme major and wants to act as 
the next friend of the plaintiff No. 2 on the 
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ground that the defendant No. 2 has acted 
adversely to the interest of the minor. I 
grant his prayer.” 

It appears that notice of the application of 
the plaintiff No, 1 to appear fer the plaintiff 
No. 2 was not served on the defendant No. 2 
till very much later, if indeed it was served 
at all. On this point it 's difficult to recon- 
cile the findings of the Munsif. In the 
order-sheet of the case he says that he cannot 
accept a certain petition as legal proof of the 
service uf notice as proved under section 440; 
but, from his judgment, it would seem that 
the legal proof of service was furnished when 
the arguments in the case had been heard. 
It is not disputed, however, that the defend- 
ant No. 2 wasa party to the suit, nor is ib 
alleged that she was unaware of the proceed. 
ings. 

From Order No. 16 of the Munsif, it would 
appear that the defendant No. 2 contested 
a certain affidavit of the plaintiffs on the 
ground that the defendant No. 2 had left 
the statim for home on the preceding day 
when the case was still going on. The defend- 
ant No. 2 was, therefore, clearly aware of the 
suit and itis cqaally clear that she never 
objected to the representation of the plaintiff 
No. 2 by plaintiff No. 1, nor is there the least 
reason to'suppose that she was unaware that 
she was acting on the 2nd plaintiff's behalf. 
That being 80, and formal permission huving 
been given, rightly or wrongly, by the 
Munsif to the plaintif No. I to act for the 
plaintiff No. 2, I do not think it will be pos- 
sible hereafter for the plaintiff No, 2 to con- 
terd that he was not properly represented, or 
to attack the decision in this caie on that 
ground. The representation of the plaintiff 
No. 2, therefcre, seems,in my opinion, tohave 
been sufficient and if the service of formal 
notice on the defendant No. 2 was defective 
it can only be regarded, in the eireumstances 
ofthe present case, as an unimportant irre- 
gularity. I may referin this connection to 
the ease of Midnapur Zeminiart Company. 
Limited v. Gobinda Mahto (1). 

Thirdly, it has been argued tha‘, under sec- 
tion 64 of the Contract Act, more should be 
given io thedefendants than has been allowed 
by the learned District Judge. Thesum of 
Hs. 100 was allowed, as that was the sum 
received by the guardian of the minors. 
The learned Pleader for the appellant has 

(1) 8 C. L.J. 31, 
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ed with costs, 
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been unable to show me what benefit, within: 
the meaning of sectioni 64 other than this 
sum of Rs. 100, has been received by thu 
plaintifs from the defendant No. 1 the re-' 
turn of which can possibly be claimed unde: | 
this section. | 

Moreover, considering! the relationship of 
the parties, the defendant No. I einnot havo, 
been unaware that the dafendant No. 2 was tho 
certified guardian and, ‘that betng s^, ha is 
certainly not entitled to any spacial indul- 
gence, considering that the provisions of 
the Guardians and Wards Act were delibar-~ 
ately disregarded. 

The points taken in "the appeal, in my 
opinion, fail and the appeal mast be dismiss- 
| — Appeal dismissed. 

| 


| 


i d 
MADRAS HIGH COURT. 
APPEAL AGaINST OrDER No. 81 or 1911. 
January: 17; 1912, 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Alyar. 
MANIKA MUDELIAR —APPELLANT 

versus 

DEWASI KAMANIIPILLAI AND OTHERS— : 

RESPONDENTS, 

Vakil— Power to compromise —Vakil exceeding power 
—Üompromise prejudicial to client. 

Where the Vakil of a party toa suit entered into 
an agreement with the opposite party whioh settled, 
none of the matters in 'dispnte between his client 
and his adversary, but left his client to figat tle 
whole matter in a fresh litigation, meantimo gur- 
rendering suit property to, the formet: 

Held, that the Vakil acted improperly and tho. 
agreement of compromise ‘was not valid. 

Appeal against the order of the District. 
Court of South Arcot, dated 17th January 
1911 in A. S. No. 273° of 1910, presented 
against the decree of! ‘the District Munsif of 
Chidambaram, in O. S. No. 74: of 1909. 

Mr. P. V. Dorutswany Mudaliar, for tho 
Appellant. | 

Mr. T. Ramanathan, for the Panon deni. | 

JUDGMENT.— We entirely agree witli 
the District Judge that the Vakil for the 
Ynd defendant had no'&sühhority to enter: 
into an agreement which settled none of 
the matters in dispute between hi$ client 
and the plaintif, bot left hbis elient 
to fight the whole matter out in a fresh 
litigation, surrendering possession of the’ 
property meanwhile’ to the plaintiff, We 

| i 1 
| 
| 
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think he had power to enter into a compro- 
mise, but not to enter into the agreement 
in question. The  Vakil appears to have 
acted improperly in doing so. We dismiss 
the appeal with costa, 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
SECOND Orv Appeat No, 915 or 1909. 
January 29, 1912. 

Present:—Sir Iuorenos Jenkins, KT., 
Chief Justice, and Mr. Justice N, Chatterjea. 
SATYA SRI GHOSHAL AND otHers— 
PLAINTIFFS——APPELLANIS 

BETEUS 
KARTIK CHANDRA DAS AND OTHERS— 


| DEFENDANTS —— RESPONDENTS. 
Presumption— Whether presumption can be made in 
favour of what offends legal principle-—Debutter 
lands—Shebait—-Presumption of permanent tenancy. 
A presumption in favour of a transaction assumes 
its regularity : it cannot be made in favour of that 
which offends legal prinoiples. 
| Therefore, a presumption of permanant tenancy 
cannot be applied to debutter property, for to create 
a new and fixed rent for all time would be a breach 
of duty in a shebait and is not presumable. 
Shitessuree Debia v. Mothooranath Achrajee, 13 M. 
I. A. 270, at p. 276; 18 W. R. 18 (P. O.), relied upon. 


Appeal from the decree of the Sub-Judge 
of 24.Perganahs, dated November 28th, 1908, 
reversing that of the third Munsif of Alipur, 
dated July 31st, 1908. 

Dr. Rash Behari Ghose and Babu Mohini 
Mohan Ohaiterj?, for the Appellante. 
|. Babus Nil Madhab Bose, Shib Ohandra 
Palit and Surendra Ohandra Sen, for the 
Respondents” 

JUDGMENT. 


JENKINS, O. J.— This second appeal arises 
out of a suit to eject the defendants from a 
piece ofland in Kidderpore on the ground 
that they are monthly tenants to whom due 
notice to quit has been given. The lower 
Appellate Court, reversing the decree of the 
Court of first instance, has dismissed the 
plaintiffs’ suit with costs holding that the 
defendants have a permanent tenancy. 

; From this decree the plaintiffs have ap- 
pealed.* It cannot be said in the light of 
the decided cases that there are no materials 
to justify the lower Appellate Court’s view; 
but it has to be borne in mind that the oon. 
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clusion rests not on direct proof but on pre- 
sumption. 

The presumption in favour of a permanent 
tenancy implies that there is ground for in- 
ferring that the tenure was always intended 
to be and always was hereditary, or that it 
acquired that character by subsequent.grant. 
But a presumption in favour of a transaction 
assumes its regularity: it cannot be made in 
favour of that which offends legal principle. 
It is this that prevents our accepting 
the view of the lower Appellate Court as 
final, for it would seem that the property ta 
which the presumption has been applied 18 
debutier. 

If it was debutier at the time the tenancy 
originated, then this would affect the appli- . 
eability of the presumption, for to create 
a new and fixed rent for all time, though 
adequate at the time, in lieu of giving the 
endowment the benefit of an augmentation 
ofa variable rent from time to time would 
be a breach of duty in a shebartt and is not, 
therefore, presumable.  Shébessuree Debia v. 
Mothooranath Acharjee (1)]. It should, there- 
fore, be seen whether at the origin of the 
tenancy the property had acquired its debutler 
character and on this will depend the appli- 
cability of the presumption, 

In the course of the argument before us 
the appellants have relied on the use of the 
words Bharatia : we cannot pronounce an 
opinion as to the weight it should carry, but 
it will be for the lower Appellate Court to 
consider its bearing as one of the factors in 
the case, 

We reverse the decree of the lower: 
Appellate Court, and send back the appeal 
for re-hearing in the light of the foregoing 
remarks, 

The costs in this Court and those iusdsrad 
elsewhere up to this stage will abide the 
result. 

é Appeal allowed ; 


Oase remanded. 


mi 
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CALCUTTA HIGH COURT. 
Oivin Rowe No, 43814 or 1911. 
December 1, 1911. 
. Present: —Sir Lawrence Jenkins, KT., 
Chief Justice, and Mr. Justice N. Chatterjea. 
ASHUTOSH CHATTERJEE-—PegriTIONER 
versus 

SUDHINDRA CHANDRA MOULIK AND 


OTHERS — OPPOSITA Party, 

Civil Procedure Code (Act V of 1908), Sch. I, Ap- 
pendim E, Form 29—8Sale in execution— Bid considered 
highest by Nazir conducting sale——He-opening of bids 
by order of Court—Higher bid obtained and bidder de- 
clared purchaser— Legality of procedwre. 

Certain property was’ put up forsale in execu 
tion, and the petitioner offered a bid of Rs, 9,000 
which the Nazir, who was conducting the sale, 
treated as the highest. Immediately afterwards it 
was represented to the Court that other persons were 
willing to bid Rs. 15,000. The Court thereupon 
directed that the sale should proceed, and the result 
was that the opposite party bid Rs. 15,000 and was 
declared to be the purchuser: 
^ Held, that there was sufficient warrant for the 
procedure adopted by the Court, in the third of the 
conditions of sale which are adopted as a part of 
the proclamation of sale, Form No. 29, Appendix H 
of Schedule I of the Civil Procedure Code of 1908, 
and that in the interests of justice the High Court 
should not interfere. 


Rule against the orders of the Sub-Judge 
of Nadia, dated July 10th and 19th, 1911. 

Messrs. S. P. Senha, HB, N. Sen, Babus 
Dwijendra Nath Mukherjee and Oharu Chandra 
Dey, forthe Petitioner. 

Babus Mahendra Nath Roy, Bipin Behari 
Ghose, Mohini Mohan Ohatterjes and Peart 
Mohan Chatterjee, for the Opposite Party. 

JUDGMENT. 

JENKINS, O. J.—-This is an application which 
has for its sabstantial purpose the setting 
aside of a sale in execution which waa 
effected under the following circumstances, 
On the 10th of July 1911, the property was 
put up for sale in execution, and there was 
a bid of Rs. 9,000 by the petitioner. At the 
time when he made that bid, it was the 
highest, and the result was that the Nazir 
who was conducting the sale treated him 
as the highest bidder. Immediately after- 
.wards, those interested in the sale discovered 
what had been done. They a5 once raised 
. an objection, because it was believed that 
there were others who were willing to bid 
no less than Rs. 15,000 for the property, Ac- 
cordingly, the Judge was approached, with the 
result that on the very same day he directed 


Sey 


hat the sale should proceed and that the next ' 


bid above Rs. 9,000 should be Rs. 15,000. I 
am not much concerned with the actual form 
of his order. Substantially, he considered 
that there ought to be a continuation of 
the sale for the purpose of seeing whether, 
as had been represented to him, there were 
people willing to give Rs. 15,000. The 
Rs. 15,000 was bid, and on the basis of that 
bid the opposite party on the present ap- 
plication was declared to be the purchaser. 
It is tothe re-opening, as it has been called, 
of the sale and tothe opposite party being 
declared to be the purchaser that the 
petitioner objects, and itis with a view to 
setting aside those transactions that this 
Rule has been obtained in the form in which 
it is issued. 

The application to us is under section 115 
of the Code of Civil Procedure, which not 
only limits our jurisdiction but vests ug 
with complete discretion and we have to 
consider really whether this is a case in 
which we ought to interfere in the interests 
of justice. In my opinion, we should not. 
lam satisfied on the affidavit that it is the 
practice in the Court of Naddia for the 
Court ultimately to approve of the highest 
bid. it is suggested that there is no warrant 
in the terms of Order XXI for such a pro- 
cedure. But I am by no means sure that 
there is not sufficient warrant for it in the 
third of the conditions of sale, which are 
adopted as a part of the proclamation of 
sale. I think the words of the third condi- 
tion are such as to explain: how the pro- 
cedure is that which has been adopted in 
this case. li 

I think, bherefore, that, as a matter of 
substance, the learned Judge considered that 
he was exercising the discretion vested in 
him under the general procedure of the 
Court, based possibly on the third condition, 
and that, in view of all the circumstances 
of the case, it would be inappropriate for 
us to interfere. We must, therefore, dis. 
charge the Rule with costs, hearing fee, three 
gold mohurs. 

N. Cuatrersea, J.— 1 agree. 

Rule discharged. 
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CALCUTTA HIGH COURT. 
Seconp Civin Appears Nos. 2481, 2602 
C TO 2611 or 1908, 
August 8, 1911. 
Present: —Mr. Justice Mockerjee and 
Mr. Justice Carnduff, 
SHEONANDAN SINGH-—DEFESDANT 
~—APPELLAST 
ELA versus 
DEO SARAN SINGH AND oTHERS— 
PtAINTIFF3— RESPONLENTR. 

Landlord and Tenani—1jardar— Purchase of accw- 
pancy-holding-— Statua of tenant inducted inte land by 
ijardar parchaser— Bengal Tenancy Act (VIII of 1885), 
ss, 22, sub-s. (3°, 49 .-E3ectment. 

If an ijardar purchases an, occupancy-holding he 
acquires ibas a non-occupancy holding. If he settles 
a tenant, he must be taken to have settled in his cha- 
racter as purchaser and notin his character as tjar- 
dar, and, therefore, the tenant wil bean under. 
raiyat, and liable to be ejected after his tenancy has 
been terminated by a notice to quit under section 49 
of the Bengal Tenancy Aet. 

Appeal from the decrees of the first Sub- 
Judge of Patna, dated Angust 6th, 1908, re- 
verging that of the third Munsif of Bankipur, 
dated October 3rd, 1907. 

Babus Umakalt Mukherjee and Ganesh Dutt 
Singh, for the Appellant, 

Baba Karunamoy Bose, for the Respond. 
ents. 


JUDGMENT. : 
S. A. No. 2481 cr 19C8. 

The substantial question in coríroyersy 
between the parties to this appeal relates 
to the status of the defendent-appellant. The 
plaintiffs-respondents allege that the defen- 
dant ia an under-razyaé and seek to eject him 
after service of notice to quit in. accordance 
with the provisions. of section 49 of the 
Bergal Tenancy Act The aprellant con- 
tends that his status is higher than that of 
an under-razyat, and he is consequently not 
liable to be ejected. 

It is not disputed that the land in the 
eccupation cf the defendant is included in a 
raiyatt holding. The rayat bad execnted a 
mortgage in favour of one Gajadhar Prosad. 
He had also defaulted to pay rent to his 
superior landlord, Dawar Hossain, who was 
the ticcacar. The result was that Dawar 
Hossain sued him for rent, obtained a decree 
and purchased the holding in execution 
-thereofe Subsequenily, the mortgagee sued to 
enforce his secority and joined the par- 
cbaser at the sale for arrears of rentas a 
defendant. The latter unsuccessfully con- 
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tended that the mortgage had been extin- 
guished by the rent.sale, The matter was 
then settled between the parties and as two- 
thirds of the -mortgage-debt was satisfied a 
decree was made by consent for realisation of 
the remainder. The position, therefore, was 
that the mortgagee became entitled to sell 
one-third of the land of the holding ;and it 
is asserted on behalf of the defendant-appel- 
lant, but the sfatement is disputed on behalf 
of the plaintiffs-respondenta, that it was 
agreed that this sale should take plase sub- 
ject to the prior rent-charge. The point, 
however, is immaterial fur the purpose of the 
decision of the question raised before us. 
The mcrtgagee enforced his decree and pur- 
chased the properfy He subsequently trans- 
feyred the property purchased of which he 
tad obfained possession after partition. The 
plaintifs allege that the defendant was 
placed in cecupation of the land by the mort- 
gagee-purcbaser,and isconsequently an under- 


ratyat liable to be ejected. The defendant . ° 


contends that he was placed in occupation of 
tke land for the first time by the purchaser 
at the sale for arrears of rent and, therefore, 
he occupied the status of a ratynt. In our 
opinion, whichever view may be adopted, the 
defendant cannot successfully claim to occupy 
a higher positicn than that of an under- 
raiyct. If he was inducted into the land by 
the purebaser at the mortgage sale, he was 
obviously an under. rayat, because the hold- 
ing which had been mortgaged was an occu- 
parcy-holding and the purchaser thereof 
corsequently acquired the status of a non- 
cecupanes-razyat. A sub-tenant of such a 
purchaser cannot, obviously, claim a higher 
status than that cf an under razgyat, If, on 
the other hand, it is assumed thatthe de- 
fendant was first inducted inio the land by 
the purchaser at the sale for arrears of reut 
his position is no way improved, No doubt, 
sub section (8) of section 22 of the Bengal 
Tenancy Act provides that a person holding 
land'as an tjardar, or farmer of rents, shall not, 
while so holding, acquire a right of occupancy 
in avy land comprised in hiszjara, or farm. The 
scope of the clause might at first sight seem 
ambiguous, and, asa matter of fact, in the case 
of Ramrup Mahto v. Manners (1), it was ruled 
that the term "aequire" did not include a 
case of "purchase.' The Juagislature, howe 


ever, subsaquently intervened, aud to re nove 
(1) 40.L. J. £9. 


^x 


. Va. XII] 
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all possible doubt, amended the sub-section 
by the introduction of the words "by pur- 
otherwise" after the term “ac. 
quire” [(Raghubar Mahto v. Manners (2)]. 
Assume, therefore, for a moment that a per- 
son holding land as an ijardar, is not entitled 
while so holding to acquire by purchase a 
rigbt of oceupaney in any land comprised in 


his jara. Theresultis that if an tjardar 
purchases an occnpancy-holding he aequires 


it as a non.oceupancy-holding. In the case 
before us, Dawar Hossain, wh» was an zjardar 
when be purchased the holding at the sale 
in execution of the decree for rent obtained 
by him, could not claim to have acquired an 
occupaucy-holdisg He must be taken to 
have settled the land with the defendant iu 
his character as purchaser and not in his oha- 
racter as 2;ardar His character as pur- 
chaser conferred upon him the statua of a 
ratyat and consequently the defendant can- 
not in this view claim any status higker than 
that of an under-ratyot From whatever 
point of view, therefore, the status of the 
defendant may be examined, he must be 
deemedan undrr-ratyat. He is, therefore, 
liable tobe ejected after his tenancy has 
been terminated by a notice to quit under 
section 49 of Bengal Tenancy Act. A copy 
of tte counter-foil of the nctice has been 
produced hefore us and it cannot be disputed 
that tbe notice wasin strict compliance with 
the provisions of section 49. The conclusion 
followa that the tenancy of the defendant has 
been terminated and he is not entitled to 
remain in occupation of the holding. The 
decree of the Subordinate Judge must, there- 
fore, be affirmed and this appeal dismissed 
with costs. 

This judgment wil govern the other 
Appeals Nos. 2602 to 2611 cf 1908. Bat, as 
the respondents have not entered appearance 
in these appeals, they will be dismissed with- 
out costs. 

Appeals dismissed. 

(2) 13 C. L. J. 568; 11 Ind. Cas. 389. 
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MADRAS HIGH COURT. 

Seoonp Civiu Aepeuan No. 982 op 1909. 
November 28, 1911. 
Present:—Sir Ralph Benson, Judge, and Mr. 
Justice Sundara Aiyar. 
AMBALAM PAKKTYA UDAYAN— 
AÁPPRLLANT 
versus 


Rieut RgvEgEND J. M BATHE, 8, 3., D. D, 


AND OTHERS— RESPONDENTS. 

Trusts— Dedication of property to a Ohurch—-Seces - 
ston of trustees from the faith of the Church—Right to re~ 
cover properties from the secessionists-— Change of trust in 
accordance with the new faith of the trustees—Recanta- 
tion, effect of, on the right to trusteeshvp— Evidence 
Act, (I of 1872), s. 57 — Matters of public history —Law 
governing temporal rights in Roman Catholic Churches— 
Right to remove trustee who has seceded from faith—- 
Absence of prayer for removal— Amendment of | plaint— 
Right to recover moveables —Limitation— Civil Proce- 
dure Ccde | Act XIV of 1882), » 30. 

Plaintiffs, alleging that the suit properties were 
dedicated to the Roman Catholic Church, sued for 
their recovery from defendants, who were formerly 
Roman Catholics, but who seceded from the Roman 
Catholic faith and had become members of the Syro. 
Chaldean Church Plaintiffs alleged that they had 
the management and control of the Church proper- 
ties. Leave was obtained to implead the defendants 
as representing all the Christians ofthe village. The 
defendants denied the plaint allegations. 

It was found that the properties were dedicated to 
the Roman Catholic Church and that defendants 
seceded from the Roman Catholic faith: 

Held, (1) that the defendants could not claim to 
have the trusts of the institution altered so as to con- 
vert the Uhurch into and for changing worship ac- 
cording to the tenets of the Syro-Chaldean faith; 

Bishop Mellus v. Vicar Apostolic of Malabar, 2 M. 
295, referred to. 

(2) that certain letters of the Jesuit Fathers, though 
admissible strictly to prove facts of history, could not 
be used under section 57 of the Mvidence Act to prove 
where certain missionaries were living or when they 
died; 

(3) that the Cannon Law should be invoked as a 
guide in deciding questions respecting temporal rights 
in Roman Catholio Churches; : 

(4) that a single trustee cannot recover possession 
of properties appertaining to the trust from another 
trustee by evicting him, though he may be entitled to 
maintain a suit in ejectment against a stranger on 
behalf of the trust; 

(5) that the defendants, by their secession from the 
faith of the Catholic Church, were Hable to be removed 
from the office of trustee; 

Mariam Pillai v. Bishop of Mylapore, 17 M. 447, 
referred to. 

(6) that a recantation by the defendants would not 
render them fit to hold the responsible office of 
trustee; 


(7) that, even in the absence of a specific prayer 
for removal of defendants from the office of trustes, 
the Court could decree removal by directing an 
amendment of the plaint; 


^ 
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(8) that when the Court allows a plaintiff to sue 
some persons as representing themselves and others, 
having the same interest in the subject-matter of the 
suit, the consent of the defendants on record is not 
necessary to enable the Court to do so. 

Andrews v. Salmon, (1888) W. XN. 102, referred 


to. 

(9) that, as the right to the properties of the trust 
goes with the right to the office of trustees, plain- 
tiffs’ claim for moveables was not barred by limita- 
tion. 

Gnana Sambanda Pandara Sannadhi v. Velu Panda- 
ram, 23 M. 271; 27 I. A.69(P.0.) and Gosami Sri 
Girdhari v. Lalji Gosami, 17 C.8; 16 1. A. 187 (P.O), 
referred to. 


Second appeal and memorandum of object- 
tions against the deoree of the District Court 
of Madura, in A.S. N. 409 of 1908, pre- 
sented against the decree of the Subordinate 
Judge of Madura East, in O, S. No. 34 of 
1906. 

Messrs. T. R, Ramachandra Azyar, T. R. 
Krishnaewamt Alyar, and M. Subramaniya 
Atyar, for the Appellant. 

Messrs. J. L. Rosario and K. R Subramania 
Sastri, for the Respondents. 

JUDGMENT. —The suit in this case was 
instituted by the Bishop of Trichinopoly and 
the Vicar of the Church of Three Kings in 
the vilage of Pallithaman in the District 
of Madura for a declaration that the Church 
and its properties have been dedisated to and 
stand impressed with trusts for the worship 
of God in accordance with the doctrines and 
discipline of the Roman Catholic Church, 
that the 2nd plaintiff is the trustee of the 
Church and its properties subject to the 
supervision and control of the lsi plaintiff 
and for possession of the same from the 
defendants, who, uulawfully, took possession 
about the year 1902 or 1908. The defend- 
ants are Christians of the village who, ac- 
cording to the plaintiff, were formerly Roman 
Catholics but whoseceded from their allegiance 
tothe Roman Church about the year 1902 
and became members of the Syro-Chaldean 
Church. The plaintiff alleges that the de- 
fendants never had any rights of management 
over the Church or its properties while they 
were in communion with the Church of Rome. 
Leave was obtained to implead the defend- 
ants as representing all the Christians of the 
Palithamam village. The defendants denied 
that the Church was ever dedicated to wor- 
ship according to Roman Catholic doctrines 
or that the villagers ever were followers of 
“ Roman Catholicism or that the Romish 
Priests ever officiated in tthe Ohurch, They 
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also denied the plaintiff's right of supervision 
and management and pleaded that the vil- 
lagers themselves were the trustees and 
managers. They admitted that they were 
using the incomes of certain lands set out in 
Schedule .1 of the plaint for the expenses 
of the Church, but denied that the lands 
themselves belonged to it. They contended 
that theclaim for tbe recovery of certain 


moveables mentioned in the plaint was barred ` 


by limitation. The Subordinate Judge, who 
tried the suit, found that the Choir of the 
Church was constructed under the directions 
of Father Bertrand, a Roman Catholic Priest, 
about the year 1839 and thatit wasdedicated 
for Roman Catholic worship. He held that 
the Vicar was entitled to manage the Church 
and its properties under the supervision of 
his ecclesiastical superiors and passed a decree 
for possessionas prayed for except of the 
lands which, he held, were not proved to 
belong tothe Church, though the income 
was utilized for the Church. He came to 
the conclusion that the detendant’s conten- 
tion that they never were Roman Catholics 
was absolutely false, and that they seceded 
from Romish allegiance about the year 1902, 
The District Judge confirmed the decree 
of the Subordinate Judge except with regard 
to the moveables, the claim to which he held 
to be barred. The Ist defendant preferred 
the second appeal and the plaintiffs have 
filed a memorandum of objections with res- 
pect lo the lands and the moveables. The 
case has been argued at great length for the 
appellant, but we have come to the conclu. 
sion that the findings of the lower Courts as 
to the nature of the trusts to which the 
Church and its properties were dedicated 
must be upheld. Wealso accept the finding 
of the lower Courts that the Christians - of 
Pallithamam were not the only persons en- 
titled to worship in the Church, and that the 
Christians of other surrounding villages were 
also entitled to do so. On this finding, it is 
not contended for the appellant that the de- 
fendants would be entitled to have the trusts 
of the institution altered so as to convert: the 
Church into one for carrying on worship acs 
cording to the tenets of the Syro-Chaldean 
faith. The decision in Bishop Mellus v. The 
Vicar Apostolic of Malabar (1) would admit- 
tedly not be applicable to such] & state of 


things. Itis contended that the findings 
(1) 2 M. 295. 


` 
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mentioned above are nob legally sustainable. 
The admission of a number of dccuments put 
in for the plaintiffs as evidence is impeached 
as contrary to the rules of evidence. It is 
urged that Exhibits A and G, which are 
printed Jetters of the Jesuit Fathers, were 
admitted without any sort of legal proof and 
used as evidence of facts which are not 
matters of public history. This argument 
is, in part, well founded. The Subordinate 
Judge observes that Hxhibit A series, con- 
gistirg of printed letters of the Priests of the 
Jesuit Mission in the Madura District dated 
about 75 years ago, are books of reference 
under section 57 of the Hvidenae Act, and 
that they may be relied on with reference to 
the matter of the history of Christianity and 
especially of the Roman Catholic Mission, 
which is surely a matter of public interest. 
The rule of law, as stated, may not be open to 
exception, but, in applying it, he did not 
restrict himself strictly to their admission ta 
prove facts of ‘public history.’ The letters 


` of the Jesuits were regarded inthe Ramnad 


+ 


- 


partition case as evidence of the history of 
the Madura District and of the Ramnad 
zemindarz, butit would be going too far to 
hold that they could be relied on to prove 
where certain particular Missionaries were 
living or when they died. The Court can 
dispence with evidence only of what may be 
regarded as notorious facts of publie history. 
See Taylor on Evidence, 10th Edition, Vo- 
lume JI, para. 1785, and Wigmore on Evi- 
dence, Volume III, section 1699. With 
regard to Band OC series and some other 
documents, the principal objection urged is 
that they should not have been received, as 
there was no satisfactory explanation for the 
non-produstion of their originals, but we are 
of opinion that this is a matter in which 
much weight should be attached to the opi- 
nion of the Court trying the suit in the first 
instance, and we should be slow to reject 
evidence admitted by that Court after satis- 
fying itself that the party adducing second- 
ary evidence was not in a position to produce 
the originals, "There was evidence that the 
plaintiffs were not aware where the originals 
of these documents were, if they were in 
existence ab all. There was nothing to show 
that this statement was incorrect. We must 
hold that the Subordinate Judge was not 
wrong in admitting them. Although we are 
of opinion that the letters A series were 
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used to prove facts which tbey could not 
legitimately be used to prove, we do not 
think we should interfere with the findings 
of the lower Courts on that account as 
they were referred to only to prove that 
certain Missionaries were living at Pallitha. 
mam when the Church was being built 
and interested themselves in its construction, 
We do not think that the exclusion of these 
letters would have affected the conclusion 
arrived at by the lower Courts. It is further 
coutended that evidence does not show that 
the Church in question came into existence 
for the first time in 19839, that there is no 
evidence what ritual was being followed be. 
fore that year and that, therefore, the use of 
it for worship acsording to the Syro-Chal. 
dean form cannot be condemned as contrary 
to the original trusts of the institution, But 
when it is found that for a period of more 
than CO years before the defendant's seces- 
sion, the Roman Catholic form of worship pre- 
vailed, the onus is undoubtedly on the de. 
fendants to establish by satisfactory evi- 
dence that the Church was Syro-Chaldean at 
the inception, and of this there is admittedly 
not a shred of evidence, We must, therefore, 
hold that tne declaration that the Church was 
dedicated to the worship of God according to 
Roman Catholic ritual and that it is subject to 
the jurisdiction of the Bishop of Trichinopoly 
was rightly granted, 

We have now to deal with the ques. 
tion of the right to the management of 
the Church and its properties. Mr. Rama- 
chandrier Aiyar, for the appellant, strongly 
contends that the decision of this question 
must depend upon the proof of the usage 
with reference to the particular Church and 
that the lower Courts have not rested their 
finding on the usage of the institution, but 
npon the rights of the ecclesiastical autho- 
rities according to the Canon laid down. 
The learned Pleader,in our opinion, is not 
correct in the position taken up by him 
that the right of management could not be 
established except by proof of usage. With 
regard to a Hindu religious foundation, 
usage is what determines the right of 
trusteeship, in the absence of any direct 
evidence to prove the rules established by the 
founder, but it must be remembered that 
the Hindu Law prescribes no special rules 
with respect to the management of religious 
institutions. 


id 
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There is no reason for holding that the 
Canon law cannot be invoked as a guide 
in deciding questions respecting temporal 
rights in Roman Cátholies Churches. It is, 
no doubt, the case that in some Churches 
on the West Ooast the parishioners have 
more or less control over the managamant 
of the properties, but we are not concerned 
with the question how far the Canon law 
may be modified by the usage of any par- 
ticular Charch in this country. Oar atten. 
tion has not been drawn to any authority in 
support of the broad proposition contended 
for by tho appellant. Oa the evidence, too, 
the Subordinate Judge found that the plain- 
tiffs were in possession of the Ohurch aad its 
properties till Feburay 1902 and wera then 
dispossessed by the defendants. "Tae keys 
of the Church building itself wera in the 
eustody of an officer styled Koil Pillay and 
he was appoisted by the Vicar. We can 
find no reason for not accepting that finding. 
The moveable properties of the Church 
must also be held to have been in the 
Vicair’s possession till February 1902. With 
respect to tho funds of the Church, consistisg 
chicfly of fees and offerings derivei from wor. 
shippers, the plaintiff's witnesses admitted that 
they were kept and expended by three of 
the parishioners, but said that they 
did s2 with the permission aod under the 
control of the Vicar. The  Saborlinate 
Judge apparently accepted this statement 
though he does not expressly say sə. The 
District Judge’s fiading is not very clear on 
this point. He considered it unnecessary 
to decide whether the Vicar was the sole 
trustee or not, a3 he was of opinion that 
the Vicar, who was at least one of the 
{rustees, was  eutitled to sue for the re. 
covery of the properties of the trast Hae 
cousidered that the defendants used probably 
to exercise some sort of control over the 
Church funds and that they might have some 
right in the trusteeship. The Judge is mis- 
taken in his view that a single trustee is 
entitled to recover possession of the pro» 
perties apppertaiaing to the trust from another 
trustee by evicting him though he may be 
entitled to maintain a suit in ejectmant 
agai.s «stranger on behalf of the trust. 

The position of the defendants ia not quite 
clear, They do not say that they are on- 
titled to elect certain of their members, and 
if s», how masy, to mauage the trust along 
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with the Vicar. Bat we think thatthe de- 
fendants by their conduct have, in any 
event, disentitled themselves to hold the 
office of trustee. They have seceded from 
the Roman Catholic religion and repudiated 
the trusts of the institution. There cau be 
no doubt that they could have no answer 
to a suit for their removal: See Matram Pillat 
v. Bishop of Mylapore (2). Even if they 
offered to return to their allagianc3 to the 
Romish Ohurch, it would not bs possible to 
accept their recantation to the extent of 
holding them to be fit to hold the responsible 
office of trustees. It is contended that, as 
the plaintiffs have not asked in their plaint 
for the removal of the defendants from the 
trusteeships, we ought not in this suit to 
direct their removal. We think we might 
hold that a complete repudiation by a trustee 
of the trusts on which he is bound to hold 
the properties committed to his charga for 
the benefit of others would work a forfei- 
ture of his ofica so as to entitle the Court 
to decree his eviction from the properties 
in his possession. No authority to the 
contrary has been cited at the hearing. The 
plaintiffs are desirous of avoiding turther 
litigation for getting a relief which they are 
uodoubtedly estitled to. We consider it 
unnesessary to decide definitely whether there 
is any substance in the technical objeciion of 
the appellant, a3 we are prepared to direct an 
amendment of the plaint by the addition of 
& prayer for the removal of the defendaats 
from the management of the trust property, 
if necessary. 

It remains to notice an argament of Me. 
Ramachandra Iyer that the defendants on 
the record refused to defend the snit on 
behalf of the other Christians of the village 
of Pallithamam and that the decree is, there- 
fore, not binding on the whole community 
of Christians ia that village. But, under 
section 80 of the Code of Civil Procedure, 
the Court has the power to allow a plaintiff 
to sue some persons as representing them- 
selves and others having the same interest 
in the subject-matter of the suit, The con. 
sent of the defendants on record is not neces- 
gary to enable the Court to doso, In dn. 
drews v. Salomen (3) Kay, J., made the ne- 
eessary order though the defendants actually 


on record objested. If a different view 
(2) 17 M. 447. ! 
(3) (1888) W. N. 102. 
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were held, it would bein the power of 
parties to prevent a plaintiff from availing 


himself of the benefit of section 30, Civil 


Precedure Cede, 
We diamies the securd appeal with costs. 
We direct the plaiub to be amended in the 


manner mentioned above, 


The memorandum of objections relates to 
the claim to the lands described in Schedule 
11 to the plaint and to the moveables. The 


District Judge, disagreeing with the Sub-. 


ordinate Judge, dismissed the claim for 
moveables on the ground that ib was barred 
by limitation. We entirely failto see how 
the plea of limitation conld be upheld when 
the defendanta admitted that the properties 
belonged to the Church and claimed to hold 
them as trustees and set up no right of their 
own to them. The right to the properties of 
the trust must go with the right to tbe 
office of trustees. See  Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram (4) and 
Gossamt Sri Girdharijt v. Raman Lal's Gosami 
(5). The claim must, therefore, be allowed 
and ihe Subordinate Judge’s decree for the 
moveables restored. 

With respect to the land, ioi Courta have 


‘held that they do not belong to the Church, 


but the facts found or admitted are incon- 
sisten$ with this conclusion. It is. admitted 


‘that the entire income has always. been 


‘utilised for the Church, which is very good 


evidence that the lands belong to it. It is 
further admitted that the Government Re- 
venue has been paid outof the Church 
revenues, and ibat in the acccunts kept by 
the defendants (Hxhibit V), the lands are 
described as belongirg to the Church. The 
lst defendant in his evidence and one of 
his witnesses admitted tbat they belong d 
to the Church. The District Judge was 
under ihe impression that the plaintiffs 
were bound to prove some ‘deed of endow- 
ment dedicating them to the Church or 
their. actual possession of the lands. This 
is Clearly wrong. The fact that the patta 
is inthe name of the Ist gefendant who 
does not claim it as his own, is no evidence of 
any title in the villagers. The defezdants 
have no evidence to prove their title and 
the facts admitted necessarily prove both 
title and legal possession in the Church. 


The decrees of both Courts must, there- . 


(4) 23 M. 271; 27 I. A. 69. 
(5) 17 O, 3; 16 I. A. 137. 
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fore, be modified by directing that the 
plaintiffs be pub in possession of the lands 
claimed in the plairt. The plaintiffs are 
entitled also to mesne profits from the date 
of plaint to this date and further mesne 
profits upto the date of delivery of posses- 
sion. The Subordinate Judge will hold an 
inquiry into the question of the amount of 
mesne profits and pass a decree for the 
amount he may find the plaintiffa entitled to. 
The plaintiffs are entitled to the costs of 
the memorandum of objections also. 
Appeal dismissed. 





CALCUTTA HIGH COURT, 
MISCELLANEOUS Crvin Aperats Nos. 424 AND 
446 or 1909. 

November 29, 1911. 
Present: —Mr. Justice Stephen and 
Mr, Justice Coxe. 
RAM PAL SINGH-—JUüUpbOMENT1 DzBTOR— 
APPELLANT 
VETSUE 


MARWARI— DkcgEE-HOLDER— 


RESPONDENT, 

Limitation — Execution Proceeding — Acknowledg- 
ment of debt—Insolvency petition—S8etting out debt the 
subject-matter of execution proceedinga—Saving of limi. 
tatton—-Limitation Act (XV of 1877) s. 19. 

Under the last part of explanation (1) to section 19 
of the Limitation Act, it is not necessary that the 
acknowledgment under the section should be address- 
ed to the person entitled to the property in respect of 
which the acknowledgment is made. 

Therefore, where a judgment-debtor filed, within 
three years: before an application for execution, a 
petition of insolvency in which he set out a list of 
his debts including the one which formed the subject- 
matter of the execution pr oceedings: 

Held, that the statement in the insolvency petition 
was an ‘acknowledgment under section 19 of the 
Limitation Act, and that the application for execution 


NANDLAL 


' was not barred: 


Mont Ram Seth v. Seth Rupchand, 33 G. 1047, at p. 
1058; 4 C. Fi. J. 94; 8 Bom. L. R. 501; 10 C. W. N. 874; 
1 M. L. T. 199; 3 A. L, J. 525; 16 M. L. J. 300; 2 N. 
L. R. 130, referred to. 


Appeals from the orders of the Additional 
Sub.Judgeof Morghyr, dated July 12th, 1909. 

Babus Jogesh Chandra Roy and Khetra 
Mohan Sen, for the Appellant. 

Babus Sarat Chandra Roy Chowdhury, for 
Babu Joy Gopal Ghosha, and Manmotha Nath 
Mookheriee, for the Respondent, 

JUDGMENT. — This is au appeals from an 
order made by the lower Court on an appli- 
eation in an execution-case. The only point 
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we have to consider is whether the execution 
proceedings were barred by limitation. An 
application for execution in respect of a 
certain debt was made on the 9th September 
1905, The rext application that was made 
was on the 97th April 1909, The} question 
is whether this second application was barred 
by the provisions of the Limitation Act. 
The point before us is whether an application 
of insolvency which was made on the 14th 
May 1909 contained such an acknowledg- 
ment of the liability as to bring the case 
under section 19 of the Limitation Aot, The 
judgment-debtor filad a petition of insolvency 
in which he set out, in compliance with the 
statute, a list of his debts. The debt which 
forms the subject-matter of the execution 
proceedings was mentioned in that petition. 
Under the last part of explanation (1) to 
section 19 it is not recessary that the ac. 
knowledment under the section should ba 
addressed to the person entitled to the pro- 
perty in respect of which the acknowledg- 
mentis made. This seems to- prevent the 
only argument that can be raised under the 
section, namely, that the acknowledgment 
was not made to the creditors. Whether it 
was in fact made to the creditors or not we 
need not consider, for the terms of the sec. 
tion amply cover the statement in the insol. 
vency proceedings. Such authority as ia 
quoted in the matter seems to rast on English 
cases which we need not consider here, as we 
have to consider the terms of the Indian 
Limitation Act. This construction of sec- 
tion 19 seems to be referred to in the case of 
Mont Ram Seth v. Seth Rupchand (1) deci- 
ded by the Privy Council. We hold, there- 
fore, that the lower Court is right in deciding 
that the second petition for execution of the 
decree wasnot barred, as the petition of 
insolvency contained a sufficient aeknowledg- 
ment to keep alive the decrees. 

The appeal is, therefore, dismissed with 
costs. 

This judgment governs Appeal from Origi- 
nal Order No. 446 of 1909. In each of these 
appeals the hearing fee is assessed at one gold 
mohur. 

Appeals dismissed. 

(1) 33 C. 1047 at P. 1068; 4 C. L. J. 94; 8 Bom. L, 


R. 801; 10 C. W. N. 874; 1 M. L. T. 199; 8 A, L.J 
625; 16 M. L. J. 860; 2 N. L. R. 180. 
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CALCUTTA HIGH COURT. 
MiscELLANEOUS Civic APPEAL No. 256 
ef 1911 ans Civit Rute No. 3087 or 1911. 
December 1, 1911, 
Present:—Sir Lawrence Jenkins, KT, 
Ohief Justice, and Mr. Justice 
N. Chatterjea. 
RASHMOHINI DASI, gX£CUTRIX TO THE 
ESTATE OF LATE TARA CHAND BISWAS— 
JUDGMENT DEBTOR—~ APPELLANT 
versus 
DEBENDRA NATH SINGHA ROY— 


DECREE- HOLDER— RESPONDENT, 

Landlord and Tenant—One suit for arrears of rent of 
Several tenures— Decree m such suit, effect of—Eauecution 
p such decree—Spectal procedure in Bengal Tenancy 

ct, 

liis competent to a landlord to bring one suit for 
the total rents of several tenures held by the same 
tenant and no objection can be taken to the decree 
passed in the suit, But the special procedure pres. 
cribed in the Bengal Tenancy Act cannot be adopted 
in executing such a decree which must be executed 
an ordinary decree under the Civil Procedure 

ode. 


Appeal from the order of the Sub-Judge of 
Nadia, dated May 27th, 1911. 

Babus Mohendra Nath Roy and Surendra 
Nath Guha, for the Appellant and Petitioner. 

Babu Hara Prosad Ohetterjee, for the Re- 
spondent and Opposite Party. 

JUDGMENT.--The question raised in 
this appeal is whether a decree for arrears 
of rent obtained by respondent against the 
appellants can be executed under the special 
procedure prescribed in the Bengal Tenancy 
Act. 

The record of the rent-suit was sent for 
and is before this Court. It appears from 
the plaint that there are two durpaint te- 
nures, one in respect of the 13-annas share of 
ihe pain? and the other in respect of the 
3-annas share. Separate rents and instal. 
ments are fixed in respect of each durpatni 
which, moreover, are not proportionate to 
each other and the tenures are referred to in 
the plaint itself as ‘both the jamus.’ The mere 
fact that the total rents of the two tenures 


` are claimed in one suit cannot have the 


effect of consolidating the two tenures into 
one. 

It is true the decree refers to a durpatni 
but the question whether there were two 
separete tenures or there was only one, be- 
comes material only when the decree is sought 
to be executed under the special provisions of 
the Bengal Tenancy Act. It is competent to a 
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landlord to bring one suit for the total rents 
of saveral tenures held by the same tenant 
and no objection can be taken to the decrea 
passed in this case. 

It is clear upon the authorities that when 
one decreeis obtained in respect of two or 
more separate tenures the special procedure 
prescribed in the Bengal Tenancy Act cannot 
be adopted in executing such a decree. Such 
a decree must be executed as an ordinary dec- 
ree under the Civil Procedure Code. 

The order of the Court below is accord- 
ingly set aside. The decree-holder, of course, 
will be at liberty to execute the decree as a 
. decree for money under the provisions of the 
Civil Procedure Code.  - 

We make no order as to costs. 
18 discharged, 


The Rule 


Appeal allowed. 
Rule discharged. 





CALCUTTA HIGH COURT. 
MiscELLANEOUS Civic APPEAL No. 268 
or 1910. 

January 29, 1912. 

Present :— Mr. Justice Stephen and 
Mr. Justice D. Chatterjeo. 

CHAG MULL AND ANOTHER— ÁÀÁPPELLANTS 

tersus 
JAI NARAIN AND ANOTHER— RESPONDENTS. 

Provincial Insolvency Act (III of 1907), ss. 8, 87, 

46—COivil Procedure Code (Act XIV of 1882), Chap. 
XX, ss. 588, 589—Order—Setting aside transfer of 
insolvent’s house--Appeal—Deputy Commissioner of 
Darjeeling. 
‘An order of the Deputy Commissioner of Darjee- 
ling setting aside a transfer of an insolvent's house 
and shop, is appealüble to the District Judge and not 
to the High Court. 

Appeal from the order of the Deputy Oom.. 
missioner of Darjeeling, dated March 10th, 
1910. 

Babu Kietra Mohan Sen, for the Appel 
lants. 

Babu Probodh Ohondra Mukherjee, for the 
Respondents. 3 

JUDGMENT. 

STEFHEN. J.—'This is an appeal from an 
order of the Deputy Commissioner of Dar. 
jeeling dated the 10th of March 1910, made 
under section 37 of the Provincial Insol- 
vercy Act, 1907, setting aside a transfer of 
his house and shop made by the second 
respdonent Nazir Khan to the appellants 


Chag Mull and Suraj Mull. 
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The fasts of the case, so far as we need 
censider them, are as follows: On the 17th 
November 1908 the respondent transferred 
the premises in question to the appellants 
in order to avoid execution proceedings in 
a suit brought by them. Six or ten days 
later, it does not matter which, the respond- 
ent: filed his petition in Insolvency. This 
he did under the Insolvency section of the 
Civil Prosednre Code of 1882, as Darjeeling 
is a Scheduled District under the Insolvency 
Act, which was not then in force there. 
Tue present Civil Procedure Code was applied 
to Darjeeling on the 5th January 1909, and 
the Provincial Insolvency Act on the 25th 
January 1909. The respondent was adjudged 
an insolvent on the 27th May 1909 by the 
District Judge who appointed a Receiver, aud 
transferred the case to the Deputy Com- 
missioner on the 12th June 1909. On the 9th 
July the first respondent filed a petition to 
the Receiver to have the trausfer in question 
set aside, and 15 was set aside, as we have 
said, on the 10th March 1910, 

A preliminary objection is taken to this 
appeal on two grounds :— 

(1) that no appeal lies in this case; 

(2) that the proper parties are not before 
the Court because the Receiver is not joined. 


The first of these grounds must prevail for 
the following reasons. The Insolvency pro- 
ceedings were, no doubt, commenced under 
Chapter XX of the Civil Procedure Code, 
1882. The whole of this Code was repealed, 
as faras Darjesling was concerned on the 
oth January 1909 when the present Civil 
Thereupon, 
under section 6 of the General Clauses Aot, 
if any person had acquired or incurred any 
right, privilege, obligation or liability on 
the filing of the second respondent’s petition, 
legal proceedings in respect thereof might 
have been continued as if neither the Civil 
Procedure Code, nor the Insolveney Act, 
which also repeals Chapter XX of old Code, 
had been passed. Without inquiring whether 
any such right had been acquired and so 
forth, it is enough to say that this was not 
done, asthe District Judge certainly acted 
uncer the Insolvency Act when he adjudged 
the second respondent an insolvent on the 
27th May and no appeal has been lodged 
against this order, lf this is so, there can 
be no doubt that the appeal in this case 
lies to the District Court and not to us by 
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fores of section 45 of the Insolvency Act ; 
as the case was tried by the Dəpaty Com- 
missioner, as being a Court subordinate to 
the District Judge, invested with jurisdiction 
ucder section 3. The Depnty Commissioner 
had under section 3 concurrent jurisdiction 
with the District Court, but if the same 
meaning is applied to the expression Sabordi- 
nate Ccurt in sections 3 and 45 that will 
nob prevent an appeal lying from one Court 
“bo another ; especially as no Court subordinate 
to the District Court has any iurisdiction 
except under the provisions of section 3. 
We hold, therefore, that no appeal li s in 
this case, aud it becomes unnecessary for us 
to consider further questions that hive been 
raised in this case. 

We make no crder as to costs. 

D. Caatterser, J.—A good deal of lcaroed 
disccssicn has been made in this case as to 
whether the provisions of the new Act have 
any and what application: but ib is not 
necessary to goinfo that diseussion for da- 
ciding the preliminary objection, For, if the 
old law applied, the order of the Deputy 
Commissioner was appenlable to the District 
Judge under sections 583 and 589 of the old 
Code. See Stiharama v, e Tinga (1); Debi 
Prasad v. Jamna Das (2), P > Saa Atyar 
v. Aytlam Gramon Vythi Pettar (3) ; and if 
the new Act applied, an appeal lay to the 
same Court under section 46 of the new Ac‘. 

This apreal is, therefore, incompetent in 
either case and itis not necessary to go 
into any other qnestion. The appeal must 
be dismissed. 

Appeal disn tsssd, 

(1) 12 M. 472. 


(2) 23 A. 56. 
(3)19 M. L. J. 68; 4 M. D. T. 455; 4 Ind. Cas. 617. 


CALCUTTA HIGH COURT. 
Sgcoxnp Civit, Appear No. 1084 or 1902. 
July 17, 1911. 
Present : —Mr Justice Mookerjee and 
Mr. Justice Carnduff. 
MOHORAM SHBIKH CHAPRASI arp 
ANCTHER— Di FENDANI8S— A! PELLANTS 
tersus 
TELS5MUDDIN KHAN AND ANOTHER—- 


* PraixTIPE3— RESPONEM18. 
Landlord and Tenant— Permaneni tenancy — Inference 
from jfacts— Question of law—Cuiril Procedure Code 
(Act V of 1908), s, 100 —Evidence Act (I of 1872), 


s, 90 —Document—Presumption of genuinneess — Autho- 
rity o] executant of cease to execute document. 

Where it is established that the original tenant and 
his successor have been in oosupition of land 
for over sixty years, that the rent has never been 
varied, that the tenancy has been treated by the. 
landlord as heritable, and that the land was let out 
for residential purposes. 

Held, that the inference is legtimate that the ten- 
ancy in its inception was permanent and that it was 
not essential that there should be permanent struc. 
tures on the land, although their existence would be 
a Very important factor : 

Held, also, that the question is really a mixed ques- 
tion of factand law: the question is one of fact to this 
extent that the High Court will not interfere with 
the findings as to the length of the tenancy, the fixity 
of rent and other matters; but in so far as the Court . 
is invited to draty an inference as to the nature of 
the tenancy from the facts found, the question is one 
of law. 

William Grant v. Mrs. Robinson, 11 CO. W. N. 242; 
6. C. L. J. 178, relied upon, 

Obiter dictum.—The provisions of section 90 of the 
Indian Hvidence Act merely establish that an ancient 
document was executed by the persons whose 
signatures it purports to bear; but that cannot and 
does not prove the authority of the executants to 
bind the landlord. 

Ubilock Rai v. Dallial Rat, 8 C.557 and Uggrakant 
Chowdurt v. Hurro Chundra Shik lar, 6 0. 209, relied 
upon. 

Appeal from the decree of the Sub-Judge 
of Pabna and Bogra, dated March 24th, 
1902, reversing that of the Additional Munsif, 
Pabna, dated Jane 6th, 1908, 

Babus Kishori Lal Surkar and Harish 
Ohandra Roy, for the Appellants. 

Babu Shyama Charan Roy, for the R- 
spondents, 

JUDGMENT,—This is an appeal on be- 
ralf of the defendants in an action in eject- 
ment. The case for the plaintiffs respond- 
ents is thab the defendants who were tenants- 
at-will were in occupation of the disputed 
land, that their tenancy has been terminated 
by a proper notice to quit and that they 
nevertheless refused to vacate the land. 
The defendants resisted the claim sab- 
stantially on two grounds, namely, first, that 
they held under a permanant lease granted 
to their predecessors on the 23rd May 1818; 
and, secondly, that if the lease was not 
established, there were circumstances from 
which the Court could draw the inference . 
that the tenancy in its inception was of a 
permanent character. The Court of first 
instance found in favour of the genuineness 
of the lease and dismissed the snit. Upon 
appeal, the Subordinate Ja ige has declined 


to give the defendants the benefit of the lease 
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for two reasons, fe holds, first, that it is 
doubtfal whether the lease is genuine, an}, 
secondly, thas if ib is genuine, it is n 5 
proved to be binding upon the landlorcs 
inasmuch as, on the face of it, it appears 
to have been executed by a person whose 
authority has not been established. The 
Subordinate Judge then proceeds to hold 
that, although the defendants have proved 
that they have been in occupation of this 
land for many years at a uniform rate of 
rent and although the property has descended 
from the original tenant to his daughter, 
these circumstances are not sufficient to 
justify an inference that the tenancy in its 
ineeplion was of permanent character, be- 
cause the defendants have not proved that 
they raised substantial structures on the 
land. In this view, the Subordinate Judge 
has reversed the decision of the original 
Court and made a deeres for ejsctment. 

In support of the appeal, if has been 
contended that the decision of the Sabordi- 
nate Judge is erroneous and on both the 
branches of the case reference has: been 
made. to a number of judicial decisions 
bearing upon the questions discussed. In 
our opinion, there is no room for serious 
controversy that the decision of the Sub- 
ordinate Judge cannot be supported. 


In so far as the first branch of the case 
is concerned, as we bave already atated, the 
Subordinate Judge has not explicitly found 
that the lease is not genuine. He suspects 
its genuineness and does not come to any 
specific finding; but he held that it was not 
binding upon the landlords, because the 
authority of the executant was not proved. 
This view of the Subordinate Judge is clearly 
erroneous. On the authority of the decision 
in Ubilock Rat v. Dallial Rat (1) and Uggra- 
kant Ohowdhurt v. Harro Ohunder Shickdar (2) 
the Subordinate Judge has held that the 
provisions of section 90 of the Indian Evi- 
dence Act merely establish that the docu- 
ment was executed by .the persons 
whose signatures it purports to bear; but 
that cannot and does not prove the anthority 
of the executants to bind the landlord. This 
view is unquestionably sound. Butit must 
be remembsred that the landlords did not 
suggest in either of the Courts below that 


the lease waa not biadinz upon them, becausa 
it had been executed on behalf of their 
predaosssora by a person who had no 
authority to bind them in their transaction, 
The question was not raised for very obvious 
reasons. No doubt, the lease was originally 
granted on behalfof the landlords who were 
at the time infants; but upon atlainment 
of majority, they ratified the transaction, 
recognised the predecessor of the defendants 
ag their tenant and for many years accepted 
rent from him at the rate mentioned in the 
lease. Under these circumstances, it was 
not opan to them to repudiate the transac- 
tion as wholly unauthorised. No question, 
therefore, arises in this case as to the authority 
of the executants to bind the landlords. 
In this view, it would be necessary for us 
to remand the ease tothe Subordinate Judge 
for a specifis finding upon the question of 
the gennineness of the lease. Ib is needless, 
however, to adopt this course, because 
we are of opinion that the appellants are 
entitled to succeed upu the second branch 
of the case. 

In so far as the second branch of the 
ease is concerned, if we assume for a moment 
that tha leases of the 23rd Miy 1848 has 
nob been proved to be genuine, tho position 
is that the origin of the tenancy is unknown. 
It bas been established that the original 
tenant Juggernath was in occupation 
up to the time of his death in 1834, 


Juggernath was thus in possession for at 


least 36 yearsupon payment ofa small rent 
which was never varied in his life-time. 
Since his death, his daughter, ihe second 
defendant, has been in occapabion for at 
least 20 years up to the cymmenc3ment of 
this suit. It has nof been suggested on 
behalf of the landlords that the rent was 
ever varied during this period when the 
successor in-interest of the original tenant 
was in occupation. We have, therefore, four 
facts firmly established in the case: first, that 
the original tenant and his successor have 
been in occupation of the land for over 60 
years: secondly, that the rent has never 
been varied; thirdly, that tho tenanoy has 
been treated by the landlord as heritable; 
and, fourthly, that the laad was let oat for 
residential purposes. Upon these facts we 
are of opinion that the inference is legitimate 
that the tenancy in its inception was per- 
manent [ Durga Mohan Das v Rakhal Ohandra 


. Nubodoorga v. Dwarka Nath 


Li 
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Roy (8); Tavukpodo v. Shyama Ohurn (4); 
Prosuno v. Rattan (5); Govinda Ohundra v. 
Ayinuddin (6); Juhooree Lall v. Dear (7); 
(8); Dunne v. 
Nob» Krishna Mookerjes (9); Oaspersz v. Kedar 
Nath Sarbadhtkart (10), Nabu Mondul v. 
Oholim (11); Beni Madhab v. Jat Krishna 
(12)]. 

The learned Vakil for the respondent has, 
however, sontended that the question of the 
nature of the tenancy is one of fact and that 
it is nob open to us iu second appeal to inter- 
fere with the conclusion of the Subordinate 
Judge upon this part of the case. In support 
of this view, he has placed reliance upon the 
cases of Dulhin Golib Koer v. Balla Kurmi 
(13); Gungadhar Shikdar v. + Ayinuddin 
Shah Biswas (14) and Durga Mohan Das 
v. Rakhal Chandra Roy (8). It may be 
conceded that there are possibly ex pres- 
sions in some of these judgments which 
lend some apparent support to the contention 
of the respondent. But it is fairly clear from 
the decision of the Judicial Committee in the 
ease of Rain Gopal v. Shams Khaton (15) 
and Nabakumari Debi v. Behar? Lai Sen (16) 
that the question is really a mixed question 
of fact and law. No doubt, the question 
ig one of fact to this extent that we are 
not in a position to interfere with the findings 
of the Subordinate Judge as to the length 
of the tenancy, the fixity of rent, and other 
similar matters. But, in so far as the Court 
ig invited to draw an inference as to the 
natare of the tenancy from the facts found 
by the Subordinate Judge, the question is 
undcubtedly one oflaw. [William Grant v. Mrs. 
Robinson (17)1. Much reliance was, however, 
placed by the learned Vakil for the respond- 
ent upon the decision in Smith v. General 


W.N. 
, 896 
(12) 7 B. L. R. 152; 12 W. R. 495. 
(13) 25 O. 744; 2 O. W. N. 680. 
14) 8 ©. 960. 

m 20 O. 93; 19 I. A. 228. 
. (16) 310.602; 8 C. L. T. 122; 11 O. W. N. 865; 4 A. 
L. J, 810; 9 Bom, I» R. 846; 17 M. L. J. 897; 2 M. L. 


0 
T. A 
C 


T. 483. 
(17) 11 O. W, N. 242; § O. L. J, 178. 


Motor Oaleutta Company (18). That case is 
clearly distinguishable. There the question 
arose whether the relation between the parties 
to the snit was that of master and servant 
or of bailor and bailee. The House of Lords, 
in affirmance of the d:cision of the Court below, 
held that the question was one of fact and 
noi of law. It was observed that it- was not 
argued by the parties that, upon the admitted 
facts, as a matter of law, the relation of the 
parties was that of master and servant or 
bailor and bailee. One of the parties relied 
upon certain circumstances which un yuestion- 
ably support the view that the relation bet- 
ween the parties was that of bailor and baillee, 
while his opponent relied upon other cir- 
cumstances which supported the position 
that the relation between the parties was 
that of master and servant. As Lord At- 
kinson put it, there was- ihas a conflict of 
evidence and the Court was called upon to 
discover upon the evidence the true relation 
between the parties. Here the question is 
whether, upon the facts which have been 
found by the Court below, it can legitimately 
be held that the tenancy in itg inception 
was of a permanent character. There can 
be no doubt, that in view of the desision of 
this Court in the cases of Dinendra Narain Roy 
v. Títuram Mukerjes (19), Winterscale v. Sarat 
Ohandra Banerjee (20) and of the Judicial Qom- 
mittee in the cases of Gopal Lali, v. Tillue’ 
Ohand (21), Dhunpat Singk v. Gooman Singh 
(29), Ram Ohunder Dutt v. Jughesh Chander 
Dutt (23), Satya Saran Gotrsal v. Mohesh 
Chandra Mitter (24), Upendra Krishna Man- 
dul v. Ismail Khan  Mahomel (25), Nil 
Hatan Mandal v, Ismail Khan Mahomed (26) 
and Nabakumar? Debi v. Behart Lall Sen (16), 
the inference is irresistible that the tenancy 
in its inception was of a permanert character. 
The Subordinate Judge himself, indeed, would ' 
have arrived af the same conclusion but 
for the error into which he fell when he 
assumed that to bring & case within this rule, 


(18) (1911) A. C. 168; 80 L. J. K. B. 839; 9 8. E. 
C. (N. s.) 163. 

(19) 30 C. * OL. 

(20) 8 C. W. N. 155. 

(21) 10 M. 1. A. 183 at p. 191; 3 W. R. (P. C.) 1. 


(29) IL M.1. A. 433; 9 W. R. (P. C.) 3. 

(23) 12 B. L. R. 229; 19 W. R. 353. 

(24) 12 M. I. A. 263; 2 B. L. B. (P. C.) 23; 11 W. 
R. (P. C.) 10. l 

25) 32 C. 41; 8 O. W. N. 889. 

260) 32 0. 61; 8 C. W. N. 895. 
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it was essential to establish that there were 
permanent structures on the land. But the 
decision of the Judicial Committes in Nabat- 
kumari Debi v. Behari Lal Sen (16) shows 
conclusively that although the presence of 
permanent structures on the land may bea 
very important factor, it is by no means 
essential to establish that the tenancy in 
its inception was of a permanent character. 
The decree of the Subordinate Judge can- 
not consequently be supported. 

The result is that the appeal is allowed, 
the decree of tke Subordinate Judge set 
. aside, and that of the Court of first instance 

restored with costs in all the Courts. 


Appeal allowed. 





OUDH JUDICIAL COMMISSIONER'S 

COURT. 
SgCOND Civic Appear No. 465 or 1910. 
August 15, 1911. : 
Present; —Mr. Rafique, A. J. C. 

Saiyed JABAR HUSAIN—PrAINTIFE — 

AFPELLANT 
versus 


Musammet HUSAN ARA BEGAM— 


DsrenpaNnt— RESPONDENT. 

Muhammadan  Law--Shia—Hwsband and wife— 
Restitution of conjugal rights, suit for—Cruelly as 
defence—Jurisdiction of Civil Court—Legal cruelty, 
criterion of—lusband charging wife with murder and 
prostitution. 

The Civil Courts of India have succeeded to the 
duties which under the Muhammadan Law were 
discharged by the Kazi or at his instance by the 
umpires, and hence the Courts have the same juris- 
diction. 

Oruelty on the part of a husband is a good and 
valid defence to a suit by him for restitution of con- 
jugal rights, even where the parties are Muhamma- 
dan Shías. 

Buzlur Raheem v. Shamsun-nissa Begam, ll M. 
I. A- 551; 8 W- R. 3 (P. C.), referred to. 

The plea of cruelty would be allowed only in a 
case where the evidence establishes legal cruelty 
auch as is demanded by the English Law ina suit for 
judicial separation. There must be actual violence of 
such a character as to endanger personal health or 
safety, or there must be a reasonable apprehension of 
it. 

Buzlur Raheem v. Shams-un-nissa Begam, 11 M. 1. 
A. 551; 8 W. R. 8 (P. 0O.); Muhammad Abdul Rahman 
v. TLaslim-un-nissa, 2 A, L. J. 608; Dadaji Bhikaji v. 
Rukmaba3, 10 B. 801, relied upon. 


A husband transferred some of his wife's property 
during her minority to his brothers. On attaining 
majority, the wife obtained a decree for possession 
of the property against her husband and his brothers, 
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In execution of her decree for costs, she gota 
warrant of arrest issued against her husband, 

The brothers of her husband raided her house 
and beat her. The husband was living with his 
brothers; and he and his brothers were heirs to his 
wife. The husband in a letter charged his wife with 
the murder of her child and for prostitution. In a 
suit by the husband for restitution of conjugal rights 
with his wife: 

Held, that there was ground for apprehension of 
danger to the health and safety of the wife; 

(2) that the object of the husband was not to re- 
sume happy connubial relations but to get his wife 
in his power with no friendly motive to her; 

(3) that the facts established legal cruelty on the 
part of the husband and consequently his suit for 
restitution of conjugal rights must be dismissed. 

Jaun Beebee v. Sheikh Moonshee Beparee, 8 W.R. 93; 
Huseni Begam v. Muhammad Rustam Ali Khan, 29 A. 
222; 4 A. L. J. 60; A.W. N. (1907) 27; Begam v. Ehuda 
Bakhsh, A. W. N. (1892) 77, relied upon. 

Binda v. Kawnsilla, 13 A. 120; ‘Purshotamdas Ma. 
neklal v. Bai Mant, 21 B. 610; Dadaji Bhikaji v. Ruhk. 
mabai, 10 B. 301, distinguished. 


Appeal against the order of the Sub. 
ordinate Judge, Sultanpur, dated 80th July 
1910, reversing that of the Munsif of 
Musafir Khana, dated 6th June 1910. 

Mr. Wazir Hasan, for the Appellant. 

Messrs. Samiullah Beg amd G. H. Thomaa, 
for the Respondent. 

JUDGMENT,—This appeal arises out of 
a suit for restitution of conjugal rights 
brought by the plaintiff-appellant in the 
Court of the Munsif of Musafir Khana on 
21st of September 1909. The suit was insti- 
tuted against Musammat Husan Ara Begam, 
the lawfully married wife of the plaintiff- 
appellant, and against Musammat Rahmani 
Bibi, the adoptive mother of the respondent. 
Musammat Husan Ara Begam and Syed 
Jafar Husain the appellant are first consins, 
The father of Musammat Husan Ara Begam 
was the Mukhtar of Musammat Rahmani 
Bibi and lived at her house. Musammat 
Rabmani having no children brought up 
Musammat Husan Ara Begam as her daughter 
and married her tothe plaintiff-appellant, 
It was alleged in the plaint that the respond- 
ent used to occasionally visit Musammut 
Rahmani Bibi and for the last time went 
there two years ago with the permission of 
the appellant and has refused to return to 
her husband's house ever since. It was fuar- 
iher stated in the plaint that Musammat Rah- 
mani threw obstacles in the way of the return 
of the respondent to her husband's house. 

Musammat Rahmani Bibi in her defence 
denied the allegations made against her 
and said that she did not prevent the respond- 
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ent from going to her husband. The 
chief defence to the suit was made by the 
defendant-respondent. She resisted the suit 
on the following grounds:— 

(1) that she had been divorced by the 
appellant: 

(2) that no decree for restitution of 
conjugal. rights could be passed 
until payment of Rs. 2,500, the 
amount of her dower: 

(3) that the Court had no jurisdiction 
to entertain the suit as he lived 
in Unehgaon beyond the tetritorial 
jurisdietion of the Court; 

(4) that her return to her husband's 
house involved danger to her safety, 
and 

(5) that in case a decree ia passed, 
certain conditions detailed in para, 
15 of the written statament should 

be attached to the decree. 

The Court of first instance decreed the 
claim. 

On appeal, the learned Subordinate Judge 
reversed the decree of the first Court on 
the ground that there was reason to hold 
that the return of the respondent to her 
husband's house would endanger her 
safety, if not life. 

In appeal before this Court the findiug 
of the learned Subordinate Judge is challeng- 
ed. 

The learned Pleader for the appellant has 
taken three objecticns to the decree of the 
first Appellate Court, namely,— 

(1) that cruelty is no defence under the 
Shia Law in a suit for restitution 
of conjugal rights; 

(2) that the only cruelty that can be re- 
cognized is the legal cruelty which 
would ander the English Law sup- 
port a suit for judicial separation; 

(3) that the evidence in the present 
case does not prove such legal 
cruelty. 


In support of the contention that cruelty 
of any kind is no defence to a suit for restitu- 
tion of conjugal rights under the Shia law, 
reliance is placed on Shkaraya, pages 298 and 
299, It is further argued that the first case 
in which legal cruelty was recognized to be a 
good defence in a suit for restitution of con- 
jugal rights between the Muhammadans is 
the case of Munshi Bazlur Raheem v. Shams. 
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un-nissa (1), That case was decided accord” 
ing to the Sunni Law and the other cases 
which followed accepted the principle laid 
down in the case of Munshi Buzlur Raheem 
(1). There is no reported case in which the 
parties being admittedly Shias, the Shia Law 
was applied. I think that the contention of 
the learned Pleader is not sound. 

The passages referred to in the Sharaya 
are translated in full in Baillie's Imamia Law, 
pages 87 to 89. A perusal of the Sharaya, 
or of its English translation made by Baillie, 
would show that cruelty to a wife is no more 
permitted by the Shia Law than the Sunni 
Liaw. 

In fact in case of the 'nashooz  (dis- 
obedience) of a wife t^e husband cannot beat 
her severely. If he does s» he is liable to 
censure by the Kaz': Vide Baillie, page 87. 
The Kazi or the umpires appointed by him 
would under the Shia Law take oognizance of 
a dispute due to the eruelty of the husband, 
'The following passage at page 89 of Baillie's 
Imamia Law describes the procedure to be 
adopted by the Kazi: "When there is nashoos 
on the part of husband and wife and reason 
to apprehend actul rupture the Judge should | 
appoint two,umpires, one from among tha 
relatives of the husband and the other from 
among those of the wife, to decide as may he 
best in the ease, Ib is lawful, however, that 
these umpires be not of the family of either or 
that one ot them be of the family of 
one party and the other stranger to both. 
These persons should, according to the most 
authentic doctrine, be sent, not merely as 
agents but with the powers to decide between 
the parties as Judges. If they agree as to 
measures of accmmodation, they can give 
them effect without reference to the consent of 
the parties, Except that though the umpires 
should agree as to the necessity of a ‘separa. 
{ion between them, this cannot be effected 
without the husband’s consent, if itis to be 
by a talak or -a divorce: or without the 
wife's agreeing to a compensation, if it is to 
be by khoola or release.” It is clear from 
this passage that the umpires, if they agree, as 
to measures of accommodation, can give effect 
to them without reference to the consent of 
the parties. The only condition attached 
to the validity of the decision of the umpires 
is that if they direct a divorce they must get 


the consent of the husband or if they decide 
(1) 11 M. I. A. 551; 8 W. R. 3(P. 0.) 
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upon a khula they must get the consent of the 
wife or the husband. In ease of disagreeme +t 
between hnsbaud and wife due to the ill- 
treatment of the latter, the umpires may 
refuse to compel the wife to return to her 
husband. There is nothing .in the Imamia 
Law against the umpires passing such an 
order. But it may be said that such a power 
can be exercised by the umpires alone and 
not by the Kazi or the Judge. The civil 
Courts of this country have always afforded 
remedies for the evils incidental to married 
life and suits for restitution of conjugal 
rights, as also defences to such suits, have 
frequently been entertained by them. They 
have takenup the duties which, under the 
Muhammadan Law, were to ba discharged by 
the Kazi or at his instance by the umpires 
and hence have the same jurisdiction. The 
writers on Anglo-Muhammadan Law have 
recognised that cruelty is a good defence to 
a suit for restitution of conjugal rights. 

Sir Rowland Wilson in his book on Anglo- 
Muhammadan Law, at page 149, says that 
“actual violence of sucha character as to 
endanger personal health and safety or a 
reasonable apprehension of such a violensa 
will justify the wife in leaving her husband 
and afford an answer toa suit-for restitution 
of conjugal rights.” 

- Mulla in his book, at page 123, says that 

cruelty, when ib isof such a character as 
to render it unsafe for the wife to return to 
her husband's dominion, is a valid defence to 
such a suit.” 

Mr. Ameer Ali, in his book on Muhammadan 
Law, discusses the question at length in the 
chapter relating to Conjugal Domicile and 
Restitution of Conjugal Rights. He says that 
"the Muhammadan Law lays down distinctly 
that a wife is bound to live with her husband 
and to follow him wherever he desires to 
go...... But the obligationof the woman, 
however, to live with her husband is not 
absolute. The law recoguizes circumstances 
which justify her refusal to live with him, 
For instance, if he has habitually ill-treated 
her, if he has deserted her for along time, 
or if he has directed her to leave his house 
or even connived at her doing so, he cannot 
require her to re-enter the conjugal domicile 
or ask theassistance of a Court of justica to 
compel her to live with him. The bad cone 
duct or gross neglect of the husband, is, 
under the Muhammadan Law, a good defence 
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toa suit brought by him for restitution of 
conjugal rights." (Vide Ameer Ali, Vol. 2, 
pages 462,463 and 464). It may be said 
about the passages quoted from Mulla and 
Wilson that they are based either on Sunni 
Law or the case of Buziur Raheem v. Shams- 
un-nissu Begam (1). He (Syed Ameer Ali) 
isa Shia, and he mentions in his book the 
points of difference between the two systems 
of law (Hauafia and Imamia) wherever 
there is a difference. If cruelty on the part 
of the hnsband were no valid defence in the 
Shia Law, he would surely have called 
attention to it. On the contrary, he distinct- 
ly says that gruelty on the part of a husband 
is a good and valid defence in a suit by him 
for restitution of conjugal rights. The first 
objection of the appellants fails andis re- 
jected. 

The next point urged for the appellant is 
thatthe only kind of cruelty that cau be 
recognised as a defence for a snit for restitu- 
tion of conjagal rights is the one admitted 
by the English Law in & suit for judicial 
separation. It is said that the conduct of 
the husband complained of mustbe such as 
to have caused danger or reasouable appre- 
hension of danger to life, limb or health. 
There must be either actual violence directly 
from the husband or an apprehension of ib 
from the husband himself. If the actual or 
the apprehended violence cannot be directly 
traced tothe husband, the plea of cruelty 
must fai. The learned  Pleader for the 
appellant, in support of his argument, relies 
on the following authorities :— 

Munshi Bazlur Raheem v. Shams-un-Nissa 
Begum (1); Muhammad Abdul Rahman v. 
Taslim-un-Nissa (2) and Dadajz Bhika v. 
Rukmabat (2). 

"The passage relied upon in the case raport- 
ed in Munshi Bazlur Raheem v. Shams-un- 
Nissa Begam (1) is to be found at page 611 
and is as follows:— 

"The Muhammadan Law, on the question 
of what is legal cruelty between mau and 
wife, would probably not differ materially 
from our own, of which one of the most 
resent expositions is the following: — There 
must be actual violence of sach a character 
as to endanger personal health or safety, or 
there must be a reasonable apprehension of 
it." “The Court’, as Lord Stowell said, in 


(2) 2 A. L. J. 608. 
(3) 10 B. 301. 
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Evans v. Evans (4), 'has never been driven 
‘off this ground’.” In the case of Mohammad 
Abdul Rahman v. Taslim-un-Nissa (2) the 
following proposition was enuneiated:— In 
a suit for restitution of conjugal rights the 
Court will not be justified in refusing a 
decree tothe husband unless there is reason- 
able apprebension of bodily hurt* on the 
mart of the wife at the hands of her husband. 
All the cases of cruelty justifying a wifein 
refusing to live with her husband refer to 
direct acts on the part of the husband against 
the wife.” 

The parties to the Bombay case were 
Hindus. In that case the defenee was based 
on the principles of Hindu Law and though 
reference was made to Muhammadan Law 
the case cannot be said to be relevant. The 
contention of the appellant is so far correct 
that the plea ofcruelty would be allowed 
only in a case where the evidence establishes 
legal cruelty such as is demanded by the 
English Law in a suit for judicial separation. 
It remains to be seen whether the respond- 
ent has by her evidence made out a case of 
legal oruelty. It appears that the parties 
to this appeal were married in 1889 when 
the respondent was a minor. Mr. Inayet 
Husain, her father, died some time ago when 
she was only 16 years old. Onthe death of 
Mr. Inayet Husain the appellant took posses. 
sion of his property and got the mutation of 
names effected in bis name, though the 
heir to Mr. Inayet Husain was Musammat 
Husan Ara Begum, his daughter, the respond: 
ent. The plaintiff-appellant sold a portion 
of his father-in-law’s property and mortgaged 
some to one of his brothers. Musammat 
Husan Ara Begam cn attaining majority 
instituted a suit for the recovery of her 
father’s property wrongfully taken possession 
and disposed of by her husband, the appel- 
lant. She obtained a decree by compromise 
on 30th of June 1904: Vide Exhibit 2. On 
the 9th of August 1904, she filed an appli- 
cation for the execution of her decree for the 
delivery of the possession of the property and 
the recovery of costs : Vide Exhibit A14. The 
possession was delivered to her through 
Court. In execution of her decree for costs 
some moveable property was attached to 
which an objection was made by Fazal Husain, 
the father of the appellant, on 20th of June 
1905: Vide Exhibit Al5. In Bepiemusr 

(4) 1 Hagg. Con. Rep. 37. 
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1904, the plaintiff-appellant filed an appliea- 
tion to be declared insolvent presumably to 
avoid theexecution of decree for coste against 
him. On 15th September 1906 the brother 
of the appellant raided the housein which 
Musammat Rahmani and Musammat Husan 
Ara Begam were livingin Sultanpur and beat 
them. A criminal charge was brought against 
the brothers of the applicant in which the 
latter gave evidence for his brothers stating 
that the charge was brought out of spite and 
was quite false. The brothers of the appellants 
were convicted on 9thof November 1906, 
Vide Exhibit A7 and Exhibit A8. On 20th 
of March 1907 the respondent filed an appli- 
cation for the execution of a decree for costs 
against her husband. She praved for the 
issue of warrant of arrest. -The warrant was 
issued on the 18th of April 1907 : Vide Hx. 
hibit A9 and A10. 

A second application was made for execution 
of the decree forezsts on 2nd September 1907, 
The last application for executionof the decree 
for costs was made on 7th of July 1903 by the 
arrest ofthe appellant for the restitution of 
conjugal rights. These fasts go to show that 
the relations between the husband and the 
wife are anything but friendly. The object 
of the appellant in instituting the suit does 
not appear to be to resume happy counubial 
relations, but to get the respondent in his 
power with no friendly motive to her. But it 
is argued for the appellant that the motive of 
the appellant should not be taken into con. 
sideration in the disposal of this appeal, The 
appellant refers to the following cases, Binda. 
v. Kaunsilla (5), Purshotamdas Maneklal v; 
Bas Mani (6). The following passage in the 
Allahabad ease is relied upon :— Under the 
Eoglish Law if a wife does not prove that she 
was justified in withdrawing from cohabita- 
tion either by proving her husband’s adultery 
or cruelty the Court will pronounce her under 
the obligation toretarn. Nor has the Court 
any discretionary power to refuse a decree in 
a suit for restitution of conjugal rights on the 
ground that the suit was instituted by the 
petitioner not in order that he might regain 
the society of his wife but for collateral 
objects; the petitioner ina suit for restitution 
of conjugal rights is entitled to a decrea, 
unless he is proved to have committed a 


matrimonial offence, which should be ground ` 
(6) 13 A. 126. 
(6) 21 B. 610. 


Vol, XIII] 
WAZIR MOHAMMAD Y, HAR PBABAD. 


for a judicial separation.” This rule, upon 
which the English Law is based, principally 
on the authority of Scott v. Scott (7), was 
applied by Sergent, C.J., to the case of Hindus 
in Dadag Bhikaji v. RukMabat (3), where 
the learned Chief Justice said :— It may be 
advisable that the law should not adopt 
stringent measures tocompel the performance 
of conjugal duties, but as long as the law 
remains as it is, Civil Courts, in our opinion, 
eannot with due regard to consistency and 
uniformity of practice (except, perhaps, under 
the most special circumstances) recognize any 
plea of justification other than the marital 
offence by the complaining party.” 

In the Bombay case it was held, where the 
Court found that there was no cruelty, but 
‘that the suit was brought by the husband as 
a counter-move to defeat the claim of the wife 
for separate maintenance and a considerable 
time after she had ceased to live in his house 
and because on the last occasion when she 


. returned to live with him she left the house 


crying, that the suit of the husband must be 
decreed. In these cases it was admitted that 
no personal violence actual or apprehended 
had been proved. In the present case I think 
that there is sufficient evidence to show that 
there is ground for apprehension of danger to 
the health and safety, if not the life, of the 
respondent. The plaintiff-appellant admit- 
tedly lives with his brothers. He has no sepa- 
rate house. Ghulam Ali, his brother, who was 
convicted of assault on the respondent in 
1906, is prosecuting this case for the 
appellant, The plaintiff-appellant and his 
brothers are the heirs of Musammat Husan Ara 
Begam. If she is compelled to return to the 
house in which Ghulam Ali is living there 
can be no doubt that her safety and perhaps 
her life would be in danger. Moreover, one of 
the letters written by the plaintiff-appellant 
to his wife charges her with the murder of 
her child and with prostitution: Vide Ex- 
hibit A4. In my opinion, such charge would 
amount to legal cruelty. This view is 
supported by the following cases Jaun Beebee 
v. Sheikh Moonshee Beparee (8); Huseni Begam 
v. Muhammad Rustam Ali Khan (9). In the 
case reported in the Jaun Beebee v. Sheikh 
Moonshee Beparee (8) it was held that 


a charge of adultery by a Muhammadan 
(7) 84 L. J. P. and M, 28 
(8) 3 W. R. 98. 
(9) 29 A. 222; 4 A, L. J. 60; A. W. N. (1907) 27. 
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against his wife will be sufficient answer 
to his claim for restitution of conjugal 
rights. In the case of Huseni Begum v. Mu- 
hammad Rustam Ali Khan (9) the same view 
was taken. It was said in that ease that 
where a husband apparently only brought his 
suit for restitution of conjugal rights on 
account of his wife having filed auother suit 
against the husband's father, and iu his 
plaint the husband acoused his wife of immo- 
rality of the most serious kind which he total- 
ly failed to substantiate, the Court would be 
justified in refusing him relief, The litiga- 
tion between the parties to this appeal, the 
charges brought by the appellant against his 
wife, in support of which there is no evidence, 
the actual violence committed on her by the 
appellant’s brothers, leave no room for doubt 
that her return to her husband’s house would 
be dangerous to her safety. In the case of 
Begam v. Khuda Baksh (10) it was held that 
ina suit for restitution of conjugal rights 
brought by the husband, the suit ought not to 
be decreed when it appears that there is im- 
minent danger of the wife being subjected to 
bodily violence if compelled to return to her 
husband. h 

For these reasons, I deeline to interfere in 
the decree passed by the first Appellate Court 
and dismiss the appeal with costa. 


Appeal dismissed. 
(10) A. W, N. (1892) 77. 





OUDH JUDICIAL COMMISSIONER'S 
i COURT. 
SEcoxp Civin ApreAL No 499 or 1910, 
August 21, 1911. 
Present:—Mr. Evans, J. O. and 
Mr. Lindsay, A. J. O., 
Chaudhri Suiyed WAZIR MOHAMMAD— 
PLAINTIFF — RESPONDENT 
versus 
HAR PRASAD —DerrzxpANT— RESPONDENT. 
Transfer—Non-transferable right conferred by decree 
—Restriction against alienation imposed by Legislature 
— Restriction imposed by decree or contract—Distinc- 
tion— Waiver of condition-—Consent-—Attestation of 
deed — Abandonment—Transferor cannot plead invalidity 
of transfer-—Transfer of Property Act (IV of 1882), s. 
6 (h) and (4), scope of. . 
The interests which are declared inalienable by 
section 6 (i) of the Transfer of Property Act are 


-particular interests which have been created by 


statutes enacted to regulate the yelations hetween 
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landlord and tenant. An interest conferred by a 
decree is not covered by section 6 (i). 

The transfer of a non-transferable right in land 
conferred by a decree does not fall within the 
scope of section 6 (A) of the Act. 

There isan essential distinction between resiric- 
tions on transfers imposed by the Legislature and 
restrictions imposed by contract or decree. The 
general policy of the law is to promote the free 
alienation and circulation of property and 
to discourage the introduction of restrictions cal. 
culated to interfere with the fulfilment of these 
objects. 

In cases where the Legislatnre deems it expedient 
to fetter the privilege of free alienation, the pro- 
hibition, founded upon considerations of public 
interest, must be treated as absolute. ; 

But no such force can be attributed to a restriction 
which has its origin in an agreement of the parties or 
& decree of Court. The contract or decree does 
not purport to affect the rights and interests of 
any one but the parties themselves, it merely re- 
gulates the relations of the parties inter se. 

Consequently, where there is a decree settling 
the rights of two parties, which contains a provision 
that one of them shall not alienate the property 
which he has got from the other, the presumption 
is that the condition against alienation is inserted 
for the benefit of the other party. Tue latter may 
waive the benefit of the condition, and if he elects to 
do so by giving his consent to a transfer, the 
transfer is valid transaction. 

Rampher Singh v. Ramkhelawan Singh, 2 O. C. 252; 
Hirdet v, Prag Tewari, 14 O. C. 1447511 Ind. Cas. 527; 


Beni Madho v. Kali Prasad Singh. 6 O. O. 881; relied ` 


upon. 

Ib is not competent to a transferor of & non- 
transferable interest, conferred by a decree, to raise 
the plea that the transfer is void. 

Hardei v. Pray Tewari, 14 O. 0.144; 11 Ind. Cas. 
527; Beni Madho v. Kali Prasad Singh,6 O. C. 88I, 
followed, 

Although the mere attestation of a deed does not 
import notice of its contents, yet where a superior 
proprietor attests a deed of gift, being aware of its 
provisions, and recognizes the donee as the transferee 
of the property, it willbe inferred that he gave 
his consent to the transfer. Such a consent given 
by the superior landlord is binding on his son. 

To constitute abandonment ofa heritable, though 
non-transferable, interest in Jand, there must be the 
clearest evidence of an intention to abandon. 
Abandonmeut cannot be inferred from the mere fact 
that there has been no active assertion of the right 
during the short period which has intervened since 
the right came into existence. 


Appeal against the order of the District 
Judge of Fyzabad, dated the 29th August 
1910, upholding that of the Sub- Judge, Bara- 
banki, dated llth July 1910. 

Mirza Samiullah Beg, for the Appellant. 

Pandit, Gotaran Nath Misra, for the Res- 
pondent. 

JUDGMENT.—The facts of this-case are 
set out in the order of reference to a Bench 
dated the 6th July 1911 and before we 
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proceed to determine the particular matters in 
issue in this appeal, we think it proper 
to discuss the general question for the 
decision of which this reference toa Bench 
of two Judges@was made. That question 
relates to the interpretation of decrees 
of Settlement Courts by which heritable 
and non-transferable rights in land have 
been conferred, and the particular point 
for consideration is whether the declaration 
in the decree that the right conferred is 
non-transferable is absolute so as to render 
any transfer made by the decree-holder 
absolutely void, or whether it is only 
qualified amounting merely to a restriction 
upon such alienations as are made withont 
the consent of the superior proprietor with 
the result that a transfer made with such 
consent is good in law. As stated in the 
referring order, it has already been held 
in & number of decisions of this Court 
that the condition against alienation is 
imposed for the benefit of the superior 
proprietor who can waive it if he chooses 
[cf. Rampher Singh v. Ram Khelawan 
Singh (1)]. In the present appeal an 
attempt has been made to contest this view 
for, in support of the fifth ground of appeal, 
it has been argued that as Bala Prasad’s 
interest in the land in dispute was, by 
the terms of the decree,a non-transferable 
interest, the gift which he made to hia 
daughter Sardei of this interest was a void 
transaction aud could not be validated even 
if it were proved that ihe superior pro- 
prietor had given his consent to the trans- 
fer. In this connection the learned Counsel 
for the appellant relies upon the provisions 
of section 6, clause (7) of the Transfer of 
Property Act, according to which no tenant 
having an untransferable right of occupancy 
is permitted to assign his interest, It is 
argued that Bala Prasad was & tenant with 
an untransferable right of occupancy within 
the meaning of this clause, but we are unable 
to accept this contention. Ib appears to 
us that the interests which are declared 
inalienable by the clause in question are 
particular interests which have been created 
by Statutes enacted to regulate the relations 
between landlord and tenant. .* * * The 
interest which Bala Prasad acquired in the land 
in question was not an interest conferred by 


Statute but by a decree. He was not an 
(1) 2 0. C. 252, 


N 
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right of occupaney as defined in the Cudh 
Rent Act. In fact, he was not a tenant at 
all within the meaning of section 3 (10) 
of the Oudh Rent Act for he was not 
liable to pay any rent, e are satisfied 
that his esse does not, therefore, fall within 
the scope of section 6 (7) of the Transfer 
of Property Act. Nor ean it come within 
clause (h) of the same section for, not 
having rights conferred oy Statute and 
declared by Statute to be inalienable, it 
eannob be said that a transfer by him of 
his interest was in violaion of any provision 
of law, and consequently for an unlawful 
object. 

The tansfer, therefore, cannot be deemed 
void on any of the grounds set out in 
clauses (A) and (2) of section 6 of the 
Transfer of Property Act. 

Can it be held void, then, on the ground 
that the interest created by the decree 
is declared by the decree to be non-transfer- 
able.? 

The answer to this question depends upon 
the force to be attributed to the condition 
against alienation. If it be héld that the 
condition is absolute, that it has the force 
of astatutory prohibition against alienation, 
then, no doubt, the violation of the condi- 
tion would render the transfer totally void. 
But we agree with the opinion previously 
expressed in this Court by Mr. Chamier 
[cf.  Birdei v Parag — Lewari(2) and 
Beni Madho v. Kali Prasad Singh (3)] that 
there is an essential distinction between 
restrictions on transfers imposed by the 


"Legislature and restrictions imposed by con- 


tract or decree. The general policy of the 
law is to promote the free alienation and 
circulation of property and to discourage the 
introduction of restrictions calculated to 
interfere with the fulfilment of these objects. 
But cases may and do arise in which for the 
protection of particular interests, it is deemed 
expedient to depart from this general 
principle and to fetter the privilege of free 
alienation. In such .cases the prohibition 
against transfer being founded upon con- 
siderations of public interest must be treated 
as absolute. But no such force can be 
attributed to a restriction which has its origin 


in an agreement of parties or a decree of 
(2) 14 O. O, 144;11 Ind. Cas. 527. 
(3) 6 O. C. 831, 


has been ruled 


the then superior 


purport to affect the rights or interests of any 
one but the parties themselves; it merely regu- 
lates the relations of the parties inter se, Con- 
sequently, where, asin the present case, we 
havea decreo settling the rights of two parties 
which contains a provision that one of them 
shall not alienate the property which he 
has got from the other, the presumption is 
thatthe condition against alienation is iu- 
serted merely in order to settle the relations 
of the parties tothe deree with respect to 
the property affected. The party who gets 
the property gets it subject to a limitation 
of his power of transfer—a limitation of which 
the other party gets the benefit. The latter 
may, if he chooses, waive the benefit of the 
condition and, if he elects to do so by giving 
his consent toa transfer, the transfer is a 
valid transaction. We are satisfied, therefore, 
that in decrees of this nature the condition 
against alienation is inserted for the benefit 
of the superior proprietor only, and that 
this view of the law, already accepted in 
this Court, is correct and should be followed. 
And we are further of opinion that, as a logical 
consequence of this view, it is not competent 
to the transferor of an interest conferred by 
such a decree asis now under consideration, 
in a suit between himself and the transferee, 
to raise a plea that the transfer is void as 
in the cases reported in 
Rampher Singh v. Ramkhelawan Singh (1) 
and Hardet v. Prag Tewurt (2). 

Having ` thus disposed of the general 
question of the right of transfer possessed 
by the holder of a heritable and non.trans- 
ferable interest under a decree, we pass on 
to the determination of the particular points 
raised in the memorandum of appeal. 


What we have already said disposes of the 
plea taken in the fifth ground of appeal. 
The transfer made by Bala Prasad in favour 
of his daughter was not per se void. It was 
a valid transfer if made with the consent of 
proprietor, the present 
plaintiff's father. 

The next point is the factum of consent. 
lt is contended in the third and fourth 
grounds thatconsent was not proved, but we 
think this argument is untenable. No doubt, 
if nothing else appeared than that the plain- 
tiff's father attested the deed of gift it might 
well be argued that there was no proof of 
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Consent on the principle that attestation of a 
deed does not import notice of its contents. 
But there is plenty of evidence on record to 
show that the falugdar was aware of the 
provisions of the deed. And it has also been 
proved that he recognised Musammat Sardei 
as the transferee of the property. I[t has 
been shown that he was aware ot the proceed- 
ings taken to obtain mutation of names 
in her favour in the revenue 
registers and that he deliberately abstained 
from taking action to Oppose the mutation 
as he had no objection to the property 
being made over to the lady. We have no 
doubt, accordingly, that consent was in fact 
given and this finding disposes of the second 
and third grounds of appeal. And, as for 
the plea taken in the sixth ground, it must 
also be rejected. The consent given by the 
appellant’s father is clearly binding upon 
the appellant. 

It followsfrom this that the plaintiff can- 
not claim to re-enter upon the lands in suit 
on the ground of a breach of the condition 
in the decree against alienation: and, indeed, 
as has already been pointed out in the 
order of reference, this was not the case 
made out in the plaint. 

All that remains to be considered is 
whether the plaintiff has succeeded in show- 
i:g that he has a good cause of action on 
the grounds that the land has been aban- 
doned by the persons entitled to it and 
that the defendant's possession is that of a 
trespasser. 

The nature of the suit is clear. The 
plaintiff seeks redress solely for a wroug 
alleged to have been done to hia right to 
possess. It is not a case in which it 
is alleged that an existing possession of 
the plaintiff has been wrongly interfered 
with by the defendant: clearly the plaintiff 
has never been in possession since the date 
of the decree in favour of Bala Prssad. 

It was competent, therefore, to the de- 
fendant to raise, as he did, a plea of jus 
tertii by saying. that the immediate right 
to possession was vested not in the plaintiff 
but in tho heirs either of Bala Prasad or 
. of his daughter Sardei. The plaintifi could 
only succeed by showing in himself the im- 
‘mediate.’ right to possession. 

Under the terms of the decres, the pro- 
perty was to be held by Bala Prasad and 
his descendants, generation after generation, 
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and, so long ag there are in existence 
persons answering to that description, the 
right to passession is with them, assuming 
for the moment that the property still be- 
longed to Bala, Prasad at the time of his 
death. It was admitted in the plaint that 
there are still alive two daughters of Bala 
Prasad and it was proved that another 
daughter of his, now deceased, left two sons 
who are still alive. And again we have it 
that his deceased daughter Sardei has left 
two -minor daughters who are living under 
the guardianship of their father, the de- 
fendant. ; 

Prima facie, the immediate right to possess 
is with these descendants; but the plaintiff 
pleaded that this right of theirs has been 
lost by abandonment. He asked the Courts 
to uphold this plea merely on the ground 
that Bala Prasad's two daughters had falied 
to take psssession during the few months 
that elapsed between the date of Bala Prasad's 
death and the date of the suit, ln our 
opinion this plea was very properly rejected. 
To constitute the abandonment of such a right 
there must be the clearest evidence of an 
intention to abandon. Such evidence is not 
to be found in the mere fact that there has 
been no active assertion of the right during 
the short period which has intervened since 
the right came into existence. On the other 
hand, if the property passed to Sardei under 
the deed of gift, and we hold that it did, we 
have the fact that she has left two daughters 
and there is no proof that they have done 
anything to show an .intention to abandon 
in favour of the plaintiff. On the contrary, 
is that he 
is in possession on behalf of his daughters. 

The plaintiff's suit was bound to fail and 
we hold that it was 1ightly dismissed. 

We dismiss the appeal with costs. 


Appeal dismissed. 
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ALLAHABAM HIGH COURT. 
MatRJMONIAL RErERExsCE No. l or 1911. 
January 20, 1912. 

Present:—Sir Henry Richards, Kt, K. O., 
Chief Justice, Mr. Justice Tudball and 
Mr. Justice Chamier. 

H. W. G,—~- PETITIONER 
versus 
M RB. H. W. G.— RESPONDENT 
AND 
P. L.—Co. RESPONDENT. 

Divorce suit— Delay unexplained—Suit dismissed. 

The petitioner became aware of the misconduct 
of his wife in 1891 but did not institute divorce 
proceedings till 1910. The only explanation which was 
attempted to be given of this gross delay was that he 
did not know the whereabouts of his wife and 
ihe co-respondent: Held, that proceedings for 
divorce ought to be instituted at the earliest possible 
moment and delay of a very much shorter period 
than that which had occurred in this case would have 
to be fully explained before the petitioner would 
be entitled to a decree, [Boulting v. Boulting, 83 L. 
J. Mat. 33; 10 Jur. (xN. s.) 182; 9 L. T. 779; 12 W. R. 
889; 3 Sw. and Tr. 329; Nicholson v. Nicholson 3 
P. and D. 63; 29 L. T. 108, referred to. 

Held, further, that the petitioner in this case had 
altogether failed to explain the delay. 

Matrimonial Reference by the District 
Judge of Cawnpore. 

Mr. Ramakant Malviya, for the Petitioner: 

JUDGMENT,.—This matrimonial reference 
comes before us for confirmation of the 


decree granted by the learned District Judge" 


of Cawnpore, who granted a decree for the 
dissolution of the marriage between the 
petitioner Henry William Gill and his wife 
. Catherine Isabella Gill. 

' According to the evidence of the petitioner 
the parties were married in the year 1883. 
In 1891 his wife left him to visita sister at 
Jhansi who was il. In consquence of a 
letter which he received he went to Jhansi 
and there found that his wife was living 
in adultery with his brother-in-law, the 
latter’s wife having died. He taxed his 
wife whith infidelity. She admitted it and 
told him that she would not come back to 
him. He took away his two children, the 
issue of the marriage. It is admitted that 
he took no steps further than to consult a 
Pleader until the present petition was filed; 
that is to say, a period of no less than 19 
yeais has elapsed since the alleged misconduct 
of tbe wife occurred to the personal know- 
ledg of the petitioner himself, The only 
explanation which is attempted to be given 
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of this gross delay is that the petitioner 
did not know the whereabouts cf his wife 
and the co-respondent. Itis possible that 
during a considerable portion of the time 
which has elapsed the petitioner was 
unaware of where his wife or the co- 
respondent were living, but we are quite 
satisfied on the evidence that if the petitioner 
had instituted for the dissolution óf his 
marriage within a reasonable period after 
his knowledge of her alleged misconduct, 
there would not have been the least difficulty 
in giving notice t» the parties either by 
personal service or by substituted service. 
Proceedings for divorce ought to be instituted 
at the earliest possible moment and delay 
of a very much shorter poriod than that 
which has occurred in this case would have 
to be fully explained before the petitioner 
would be entitled to a decree. This question 
of delay is & matter which, we think, is 
often lost sight of by some of the District 
Judges. In the case of Boulting v. Boulting, 
(1) Sir J. P. Wilde says: "The first thing 
which the Court looks to when a charge of 
adultery is preferred is the date of the 
charge relatively to the date of the criminal 
act and knowledge of it by the party, be. 
cause if the interval be very long between 
the date and knowledge of the fact and 
the exhibition of them to the Oourt, it 
will be indisposed to relieve a party who 
appears to have slumbered in  auffoient 
comfort over them, and it will be inclined 
to infer either an insincerity i in the complaint, 
or an acquiescence in the injury, whether 
real or supposed, or a condonation of it. 
It, therefore, demands a full and satisfactory 
explanations in order to take it out of the 
reach of such interpretation.” 

In the case of Nicholson v. Nicholson (2) 
the Court required a full explanation of a 
delay of even two years. In our opinion, 
the petitioner in the present ease has 
altogether failed to explain the delay which 
has taken place. 

We accordingly refuse to confirm the 
decree of the -learned District Judge. We 
set aside that decree and dismiss the peti- 
tion. We make no order as to costs. 

Decree set aside, 

(1) 33 L. J. Mat 33; 10 Jur. e s.) 182: 9 L T. 7793 


12 W. R. 389; 3 Sw. and Tr, 3 
(2) 3 P. and D. 53; 29 L. T. ae 
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MADRAS HIGH COURT. 
Civi, Revision Petition No. 228 or 1911. 
January 1, 1912. 

Present: —Mr. Justice Sundara Áiyar. 
CHELLAMMAL—Partitioner 
VETEUS 
T. P. KRISHNASAWMY IYER-- 


RESPONDENT. 

Razinamah decree, construction of—Stipulation that 
husband should give jewels to wife to wear when 
required — Suit by wife for possession of jewels, whe- 
ther maintainable—Civil Procedure Code (Act V of 


1908), s. 47. 

A razinamah decree in a suit by a husband against 
his wife for restitution of conjugal rights provided 
that the husband was to give certain jewels to 
the wife to wear whenever the latter required 
' them and that at other times he was to keep them. 
Ina suit by the wife pursuant to the razinamah 
for possession of the jewels: Held, (1) that, in the 
absence of the allegation that the wife required the 
jewels for purposes of wearing, the suit was not 


maintainable; "M 
(2) that the suit should nob be dismissed on 


ground thab the jewels were to be worn by the 
wife only on certain occasions, as that was not the 
import of the razimamah, nor as barred by section 
47, Civil Procedure Code, 1908. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
dec. eeof the Subordinate Judge of Tanjore, 
in S.C.S. 1418 of 1910. 

Mr. T. R. Vencatrama Sasat, for the Pe. 
titioner. 

Mr. T. R. Ramchandra Iyer, for the Res- 
pondent 

JDDGMENT.—The plaintiff is the wife 
of the defendant. The latter had instituted 
asuit for recovery of his wife and for 
restitution of conjugal rights, That suit was 
compromised between the parties and the 
compromise provided that the “plaintiff has 
no objection whatever to give the Ist defend- 
aut herein for being worn by her one pair 
of kammal set: with diamonds which was 
given toher by her father at the time of 
her marriage and which is worth about 
Rs. 1,200 and one gold sovereign malai 
which was given to her by the plaintiff and 
which is worth Rs. 450, and that at other times 
the said jewels should be in his custody 
for safety". The present suit by the 
plaintiff is to recover thesecond of the two 
jewels mentioned in the compromise, namely, 
the kastmalaz. The suit has been dismissed 
by the lower Court onthe ground that the 
provision with regard to the jewels in the 
compromise decree is an unexecutable one 
and that, therefore, this suit is not maintain- 


the 
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able, the proper remedy of the plaintiff 
being to take out execution df the razinama 
decree. The Subordinate Judge expresses 
an opinion that, according to the correct 
meaning of the razinamah, the plaintiff is 
entitled to wéar the jewels in question 
only on special oecasions, and that the 
defendant is entitled to have its custody 
except on those occasions. I am anable 
to agree with tne Subordinate Judge on 
either cf the points. There is no direction 
in the rozinamah that the defendant should 
put the plaintiff in possession of the jewels, 
it only says, the husband has, no objection’ 
to give the wife the jewels for wearing 
and then states that at other times tke 
jewels should bein the husband's custody. 
This provision can only be regarded to be 
declaratory of the righta of both the parties 
witn respect to the jewels. I am, therefore, 
of opinion that the suit cannot be dismissed 
on the ground that it is barred by seation 
47 of the Civil Pocedure Code. On the 

other hand, I am of opinion that the | 
allegations in the plaint do not disclose any 
cause of action against the defendant aoc. 
cording te the correct construction of the 
razinamah as I understand it. The learned 
Vakil for the petitioner argues that the 


,effect of the provision is that the plaintiff 


is entitled to geb possession of the jewels 
from the defendant, but this is in terms 
contrary to the provision that the husband 
should be in coustedy of the jewels ‘‘at 
other times." J understand the expression 
"at other times" as. ‘connoting all times 
other than when the wife requires them 
for wearing. The construction suggested for 
the petitioner would lead to the result that 
the jewels should be in the custody or posses- 
sion of the husband only 1f and when the wife 
pleases, but no such words are fo be found in 
the compromise. 

It is urged that as the jewels belonged 
to the wife it must be taken that her right 
of ownership was recognized and that she 
is, therefore, entitled to get possession of 
them. What has to be decided is, what are 
the mutual rights of the parties revognized 
by the compromise? There is no declaration 
of unrestricted ownership on the part ef 
the wife It is stated, no doubt, that one 
of the jewels was givento herby her father 
aud the other one now in question was given 
by the husband. According to Hindu Law 
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such jewels would form the stridhanam 
property of the wife, but when there isa 
dispute between the husband and the wife 
and the parties adjust them by compromise, 
the question for consideration is not, what 
are the rights of the parties under the law, 
but what rights they recognized by the 
compromise. It seems to me that, probably, 
the husband wanted to prevent the wife from 
selling the jewels, but was willing that she 
should have them for wearing. Hence, the 
language that the husband has no objection 
to give the jewels to the wife for wearing ; 
Whether the language would be effective 
in Jaw to restrain the wife from selling the 
jewels or not is not a question raised for 
decision in the suit. The point that I have 
to decide is, whether, according to the 
vrazinamah, the plaintiff can recover the 
jewes without an allegation that she required 
him to give them up for wearing. Admittedly, 
no such allegation was made; her object 
is apparently to establish that she is entitled 
to their possession, whether she wants them 
for wearing or not. But, to enable her to 
do so would, as I have already observed, 
result in running counter to the right of 
custody which is given to the husband at 
other times than when the wife wants 
them for wearing and to make his right 
of custody dependent entirely on the 
pleasure of the wife even thongh she may 
declare her intention of not wearing them. 
The resnlt is, I uphold the dismissal of the 
suit, but not on the other grounds stated 
by the Subordinate Judge. I cannot agree 
with the observation that the wife is entitled 
to wear the jewels only -on special occasions 
as-there are no words in the razinamah to sup- 
port such a construction. The jewels are such 
as a lady might wish to wear always and 
there is nothing to restrict her doing so 
in the compromise. I dismiss the petition, 
but in the circumstances without costs. 
Petition dismissed, 
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ALLAHBAD HIGH COURT. 
SECOND Civit Apprat No. 416 or 1911. 
January 18, 1912. 

Present: —Mr, Justice Karamat Husain and 
Mr. Justice Chamier. 

JOGAL KISHORE AND OTHERS— 
DEFENDANTS—AFPELLANTS 
versus 


RAM NARAIN AND OTHERS —PLAINTIFF3— 


RESFOSDENTS 

Mortgage —Subsequent | purchase—Merger— Intention 
to keep mortgage alive. 

In considering the question whether an incumbrance 
should be deemed to continue to subsist on the 
ground that the continuanco of it was for the benefit 
of the person who has acquired the property, the 
point of time to be regarded is the date of the acquisi- 
tion of the property. If at the date of the acquisition 
it was the intention of the parties to keep the incum- 
brance alive it must subsist. 

Liquidation Estate Purchase Company v. Willoughby, 
(1898) A. C. 321; 67 L. J. Ch. 251; 78 L. T. 329, 14. T. 
L. R. 205; 46 W. R. 589; Bindeshri Singh v. Balarj 
Sahae, 10, O. O. 49, Mohesh Das v. Bawan Dass, 9 C. 
961; 13, C L. R. 221; 10, T. A. 62, referred to. 


Second appeal from the decision of the 
District Judge of Mainpuri, dated 21st 
February 1911 

Mr. J. N. Ohaudh:? (with him Mr. H, P. 
Dube), for the Appellants, 

Mr. Gokal Prusad, for the Respondents, 

JUDGMENT,.—This was a suit for a decree 


„for sale upon a moriagage dated January 


8th, 1884, made by Adbar Singh and others 
in favour of the respondents. On January 
17th and 18th, 1898, the mortgagors by two 
deeds sold the mortgaged property to the 
respondents for an ostensible consideration 
of Rs. 1,800 of which Rs. 500 were said to 
have been retained by the respondents on 
account of the mortgage of January lith, 
1894. There was no mortgage of that date. 
The intention was to refer to the mortgage 
of January 8th, 1884, The mistake in the 
day of the month seems to have been due to 
the facts that the mortgage of January 8th, 
1884, was rejected on January llth and 
ihe mistake in the year seems io have beer 
purely clerical error. In 1899 the appel. 
lantas brought a suit for pre-emption saying 
that there was no such mortgage as the one 
referred to in the sale-deed, and that the 
statement in the deed that Rs. 500 had 
been retained on account of a previous « mort- 
gage had been made for the purpose of 
making it appear that the consideration wag 
larger then it really was. The respondents 
produced two witnesses who sworethat there 
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was a previous mortgage of the date given in 


the sale deed. That evidence was disbelieved 
and at the last moment the respondents 
produced a copy of the mortgage of January 
Sth, 1884, and said that a mistake had been 
made in the sale-deed and the sum of 
Its. 500 had been retained on account of 
that mortgage. That explanation was 
rejected and a decree was made for pre-emp- 
tion on payment of Rs. 1,300, The respond- 
ents appealed on another point saying in 
their grounds of appeal that they would 
enforce- their right under the previous 
mortgage by a separate suit. They brought 
the present suit in July 1909. The defence 
of the appellants was and is that if there 
was any mortgage in existence in favour of 
the respondents when they (the respondents) 
bought the property in 1898, it must be taken 
vo have then ceased to exist according to the 
rule contained iu section 101 of the Transfer 
of Property Act. The respondents contend 
that the mortgage must be deamed to have 
continued to subsist as the continuance of it 
was for their benefit. The rule contained 
in section lOl of the Transfer of Property 
Act re produces a rule well known to 
English Courts of Equity with reference to 
which many cases are to be found in the 
English and Indian Reports. Upon 
authorities, ib is quite clear that in con. 
sidering the question whether an in- 
cambrance should be deemed to continue to 
subsist on the ground that the continuance 

of it was for the benefit of the person who 
` has acquired the property, the point of time 
to be regarded is the date of the acquisition 
of the property. One of the latest English 
cases in which the rule was considered is that 
of The Liquidation Estates Purchase Company 
v. Willoughby (1). In his judgmentin that 
cage the Master of the Rolls said: “We take 
it to be clear that if an intention to keep 
alive a charge on property is inconsistent 
with the real intention of the parties to the 
deed by which the purchaser of the property 
takes an assignment of it, that charge cannot 
be treated as still subsisting simply because 
the purchaser afterwards finds that it would 
have been better for him to have kept the 
cbargealive", The decision of the Court 
.of Appeal was reversed by the House of 


Lords on the facts but the correctness of the 
(1) (1898) A. O, 321; 67 L. J. Ch, 261; 78 L. T, 329; 
14 T. L. R. 295; 46 W. R. 589, 
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statement of the law contained in the judge- 
ment ofthe Master of the Rolls was not 
challenged. In fact, at page 339 of the 
report, Lord Macnaghton quotes the following 
passage from his judgment with approval: 

"The answer to this question depends upon 
the intention of the parties atthe time and 
that intention must be proved from the 
terms of the deed and the circumstances 
under which it was executed." It was con- 
tended by Mr. Gokul Prasad that at the time 
of thesale-deeds it was for the benefit of 
the purchasers that the mortgage should 
continue to subsist in view of the probability 
or possibility of a claim for pre-emption 
being preferred. But [do not understand 
how a mortgage on the property could 
defeata claim for pre-emption, A pre emptor 
must pay the price actually and in -good 
faith paid for the property by the purchaser 
however the price may be made up. ‘lhe mort- 
gage-money was over-due; therefore, any person 
obtaining the property by pre-emption could 
pay 16 off whether the mortgagees consented 
or not. There might have been some ground 
for the argument if the mortgage had been 
with possession for a long term of years as 
in Bindeshri, Singh v. Balraj Sahat (2); but 
even in such a case I think it should be 
held that the continuance of the mort- 
gage was not for the benefit of the pur- 
chaser. Inthe present case, in the view 
which I take of the law, there seems. to be 
no ground whatever for holding that the 
continuance of the mortgage waa for the 
benefit of the respondents. The fact that it 
would now be convenient for the respondents 
to be able toset up the mortgage has no 
bearing onthe question. See Mehesh Lal 
v. Bawan Dass (3) ]. The respondents have 
themselves to thank for what has happened. 
They accepted a deed of sale containing 
incorrect particulars of a previcus mortgage 
and they followed this up by produsing 
absurd evidence in the pre-emption suit. We 
were asked to hold that the appellants were 
estopped by their conduct in the pre-emption 
snit from denying the continued existence 
of the mortgage, but it seems to be impos- 
sible to dotkat The appellante were not 
parties to either the mortgage or the sale. 
Itis not shown that they knew anything 


about the mortgage. The, respondents set 
(2)10,0.0.49, |, 
(3) 9, 0. 961; 18 C. L. R. 221; 10, I. A. 62. 
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up a mortgage in order to prove that the 
price was Rs. 1,80) and failed to prove 
it' with the result that the appellants 
obtained the property free from incumbrances 
for Rs, 1,800. That was the fault of the 
respondents. The mortgage was non: existent 
at the date of the pre-emption suit and it 
cannot be revived,in order to remedy the 
error of the Courtora party in the pre- 
emption suit. 

In my opinion the respondents have 
no right to sue the appellants upon the 
mortgage of 1884 and their suit should have 
been dismissed. 

I would allow this appeal and dismiss the 
respondent’s snit with costs in all three 
Courts including in this Court fees on the 
higher scale. 


Appeal allowed, 


PUNJAB CHIEF COURT. 

Srcosp Civit; Arrear No. 786 or 1910, 
February 3, 1912. 
Precent:—Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

Musammat BAKHTAWARI—DEFENDANT— 
—APPELLANT 

versus 
[SHIBBAN LAL AND ANOTHER—P LAINTIFFS 
AND BANU MarL-—DzrseNDAMIT— 


RESPONDENTS, 
Regulation (XVII of 1808), ss. 7, 8—Mortgage -— 


Foreclosure proceedings—Prescribed procedure impera - 


tive— Omission to afix seal on notice—Fatal defect- 
Panjab Land Alienation Act (XIII of 1900), s. 9 (8)-~ 
Consignment of foreclosure proceedings to record-room— 
Commencemnt of Act before empiry of year of grace— 
No pending proceedings. 

Where foreclaoure proceedings were consigned to 
the record-room hefore the year of grace had expired, 
and after the consignment of the record, but before the 
expiry of the year of grace, the Punjab Alienation of 
Land Act came in force: 

Held, that there were no proceedings for the enforces 
ment ‘of the conditional sale clause pending before 
Vee Court atthe time ofthe commencement of the 

ct. 

Where a mortgagee sues for possession of the 
morttgaged property upon the ground that he has 
become owner thereof under the terms of the condi- 
tional sale clause itis incumbent upon him to prove 
affirmatively that each and all of the conditions pres» 
cribed by section 7 and 8 of Regulation XVII of 
1805 have been duly fulfilled, He must show that 
the foreclosure proceedings were valid in every 
respect. His plaint should distinotly allege, not only 
that the year of grace had expired, but that the pro- 
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edure prescribed by law, both preparatory to and in 
connection with the notice of foreclosure, had been 
duly observed, 

A. plaintiff, who neither sets forth these necessary 
particulars in his plaint nor adduces any proof in 
support of the special relief which he seeks to 
enforce, cannot avoid the consequences of his 
neglect by merely relylng on the circumstance 
that the defendant did not plead the non-observance 
of the prescribed procedure but cefended the suit 
on other grounds, 

Lachont v. Tota, 16 P. R. 1888: Kirpa Ram v. Bhag- 
wana, 106 P. R. 1889, followed. 

Bhagirath v. Nathmal, 105 P. R, 1907, distingu- 
ished, 

The provisions of Regulation XVII of 1806 are 
not merely directory but imperative, prescribing 
conditions precedent to the right of the mortgagee 
to enforce forfeiture of the estate of the mortgagor, 
and have for their object to protect morigagors, 
who are often poor and ignorant men, from fraud 
and oppression on the part of the money-lenders. 
The prescribed procedure must, threfore, be strictly 
followed. 

Madhopersad v. Gajudhar, 11 C. ill atp. 117; 11 
1. A. 186, followed. 

"The omission to affix the seal of the District J udge 
upon the foreclosure notice renders the foreclosure 
proceedings bad in law andis fatal to a suit by 
the mortgagee for possession as owner. 

Sham Singh v. Karm, 185 P. R. 1889 relied upon. 


Second appeal from the decree of the Di- 
visional Judge, Ambala Division, dated the 
9th of April 1910, reversing that of the Dis- 
trict Judge, Ambala District, dated the 2nd 
of August 1909, dismissing plaintiffs’ claim. 

Bhagat Govind Das, for the Appellant. 

The Hou'ble R. B. Shadi Lal, for the Res- 
pondents, 

JUDGMENT.—On the 18th July 1894 
one Jiwan Singh executed a mortgage of 


-certain lands by way of conditional sale in 


favour of defendant, Banu Mal, who on the 
5th December, 1896, sold his rights under 
the said deed in favour of plaintiffs. 

In October 1900 plaintiffs had notice of 
foreclosure issued (it is alleged) through the 
District Judge to the mortgagor, and on the 
8rd December 1900 the proceedings were 
ordered by the District Judge to be consigned 
to the record room. The year of grace ex- 
pired in October 1901 and in the meantime 
(i.e. on the 8th June 1901) the Punjab 
Alienation of Land Act (XIII of 1900) had 
come into force. In February 1909 plaintiffs 
sued for possession of the land, and as Jiwan 
Singh and his son, Surta, were both dead, the 
suit was brought against Musammat Bakhta- 
wari, the widow of Surta. 

Defendant urged numerous pleas in de- 
fence, inter alia, that she knew nothing of 
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the alleged mortgage; thatit was, in any 
event, invalid for want of consideration and 
necessity; that the alleged foreclosure proceed- 
ings were null and void inasmuch as (1) 
there had been no previous demand for pay- 
ment; (2) notice had not been duly served 
upon the mortgagor, and (3) that the notice 
issued by the District Judge was nob in 
proper form. The District Jadge framed 
four issues which dealt merely with the ques- 
tions whether the mortgage had 1n fact been 
effected, and if so whether it had been effect- 
. ed for consideration and necessity. 


Upon these iesues, he found (1) that the 
mortgage had been effected; (2) that there 
was consideration and necessity for the 
alienation but thata large amount was due 
for interest, and that only Rs. 1,800 were 
legally chargeable upon the land. At the 
same time, as the mortgage-deed contained 
a clause providing for conditional sale, he 
referred the case under section 9 (3) of the 
Punjab Alienation of Land Act to the Deputy 
Commissioner for such action as that officer 
might deem fit to take. His judgment is 
dated 2nd August 1909, and no decree seems 
to have been drawn up by him until Octo. 
ber 1909 when for the first time he drew up 
a decree in favour of plaintiffs for the sum 
of money which he found to be due to them. 


From this decree, the plaintiffs appealed to 
the Divisional Judge and prayed that in lieu 
thereof they might be granted a decree for 
possession of the land as owners, the year of 
grace having expired long prior to their pre- 
sent suit. The Divisional Judge found that 
full necessity and consideration had been 
established and held that the District Judge 
was not justified in cutting down interest from 
Rs. 2,175 to Rs. 550. He held that the sole 
issue in the zase was whether plaintiffs could 
be regarded as vendees or merely as mort- 
gagees, ard that fora decision to be given 
upon that issue, it was necessary to find out 
whether the foreclosure proceedings had been 
valid or not. He accordingly remanded the 
case for inquiry as to (1) whether the mort- 
gagor duly received notice of plaintiff’s ap- 
plication under Regulation XVIT of 1806; 
and (2) whether plaintiffs had demanded 

payment of the mortgage-money from the 
mortgagor prior to issuing notice. He 
added that if the plaintiffs prove that the 
proceedings to make the sale absolute were 
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valid, they will, under Gopal Das v. Hart 
Singh (1), be clearly entitled ta possession 
as vendees and the Deputy Commissioner 
will have no power to intervene,” 

The District Judge upon the remand, 
found in favour of plaintiffs upon both the 
poiuts upon which further inquiry had been 
ordered, and upon the case coming before 
him again after the return to his order of 
remand, the Divisional Judge agreed with 
these findings and held that the foreclosure 
proceedings had been validly completed. In 
accordance with this finding, he held that as 
prior to the date of the present suit, the year 
of grace had elapsed, the present claim must 
be treated as one by'a vendee for possession, 
and that consequently section 9 (8) of the 
Punjab Alienation of Land Act had no ap- 
plieability. He, therefore, accepted the ap- 
peal and granted plaintiffs the decree for 
which they prayed. 

Defendant has preferred a further appeal 
to this Court and we have heard lengthy 
arguments upon questions of no little diffi- 
culty. It has, for instance, been urged before 
us that, in tha cire tances of the present 
case, the rights of Mes mortgagee did not 
mature into rights of ownership because, 
while the year of grace was still running, the 
Act above referred to came into operation and 
rendered if imperative on the part of the- 
District Judge to refer the case to the Deputy 
Commissioner. As we haveremarked, the 
year of grace did not expire till Octobur 1911 
and the Act came into force in June 1901, 
Notices had issued and had been served on 
the mortgagor before December 1900, when ` 
the District Judge directed the record to be 
consigned to the  record-room. Mr. Govind 
Das contends that, despite this order, the 
proceedings for the enforcement of the cən- 
dition intended to operate by way of condi- 
tional sale must be held to have been pending 
before the District Judge at the date of the 
commencement of the Act; that the District 
Judge was, therefore, bound in law to refer 
the case to the Depaty Commissioner, and 
that his failure to do so vitiated all the 
proceedings and acted as a bar tothe mort- 
gagee’s right to claim that the year of grace 
had in due course expired. 

As at present advised, we are not disposed 


to accede to this argument. It seems to us 
(1) 83 P. R. 1909, 3 Ind. Cas. 619; 187 P. W. R. 
1909. 
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that upon the facts as above stated there 
were no proceedings for the enforcement of the 
condition sale  clauss "pending" before the 
District Judge after he had directed the 
consignment of the record to the recordroom, 
After this order had been passed the case 
cannot reasonably be regarded as having 
been pending before the District Judge, No 
doubt it-was open to either party to move 
him to take fresh cognizance of ihe case, and 
“equally, no doubt, he could himself hava 
called for the record and brought the case 
once more upon the file of cases pending be- 
fore him. Bub ib is admitted that he did 
not do so and in the circumstances we areof 
opinion that this objection must fail. It is 
also questionable whether inany event the 
omission cn the District Judge's part to 
comply with the provisions of section 9 (3) 
of the Act would necessarily render it im- 
possible for the mortgagee's rights to mature 
into ownership by expiry of time. 

But, as we are unable on other grounds to 
maintain the decree of the Divisional Judge, 
we need not further discuss those questions. 
In cases such as the present, where a morte 
gagee sues for possession of the mortgaged 
property upon the ground that he has be- 
come owner thereof under .the terms of the 

` conditional sale clause, it is incumbent upon 
him to prove affirmatively that each and all 
of the conditions prescribed by sections 7 and 
8 of Regulation XVII of 1806 have been 
duly fulfilled. In other words, he must show 
that the foreclosure proceedings were valid in 
every respect. As observed in Luchm: v. Tota 
(2) “his plaint, if correctly framed, should dis- 
tinctly allege, not only thatthe year of grace 
had expited, bat that the procedure pres. 
eribed by law, both preparatory to and in 
connection with the notice of foreclosure, had 
been duly observed. Itis only the complete 
observance of this procedure, coupled with 
the non-payment by the mortgagor of the 
sum due upon the mortgage within the year 
of grace, that gives the plaintiff a right to 
enforce forfeiture of the mortgagor’s estate, 
and a plaint which did not set forth the 
particulars above mentioned would beopen 
to the objection of not discharging a complete 
cause of action, ete.,........A plaintiff who 
neither sets forth these necessary particulars 
in his plaint, nor adduces any proof in sup- 


port of the special relief which he seeks to 
(2) 16 P. R. 1988. 
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enforce, sannotavoid the consequences of his 
neglect by merely relying on the circumstau- 
ces that the defendant did not plead the non- 
observance of the prescribed procedure, but 
defended the suit on other grounds,"—[cf. 
also Kirpa Ram v. Bhgawana (3) ]. 

Iu the present ease the Divisonal Judge 
observes,— 

"Exception is now taken, for the first time, 
to the defects in the notice served, e.g, to 
the absence of the District Judge's seal and 
the omission to specify sestion 7 of the 
Regulation. So littl did these prejudice 
the present mortgagor that she never speci- 
fied them till the second hearing here. I rely 
on Bhagirath v. Nathmal (4), which admittedly 
overrules in part some earlier rulings.” We 
need not consider whether certain ob¢ter dicta 
in the ruling cited by the Divisional Judge 
are or are not entirely consistent with the 
earlier decisions of this Court, because in 
this case (as the Divisional Judge himself 
points outin his order of the 5th Jaunary 
1910) the defendant admittedly took the firat 
possible opportunity of objecting that the 
notice was irregular in form. 

True, she did not specify the irregularities, 
butin view of her objection, it was especially 
incumbent upon the plaintiffs to prove affirm- 
atively that there was no flaw in that notice. 
And, in any event, as the notice was before 
the learned Judge at the hearing of the 
appeal, the spesific objections then taken by 
the defendant to the validity of that notice 
should have been considered by him and not 
brusquely brushed aside simply and solely 
because her objections had not previously 
been set forth in detail. 

Turning now to the objections to the notica 
urged by the defendant, we find, after re- 
ference to the record of the foreclosure pro. 
ceedings, that the notice did state that the 
mortgagor must redeem in the manner pro- 
vided for by section 7 of the Regulation, 
This objection, therefore, fails. 

But the other objection, namely that the 
notice is invalid as ib did not bear the seal 
ofthe District Judge, is well founded The 
notice bears the signature of the District 
Judge, but the seal is wanting. 

Section 8 of Regulation XVII of 1806 
provides that when the Judge has received 


the written application therein referred to 
. (8) 106 P. R. 1889. , 
(4) 108 P. R. 1907. 
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he "shall cause the mortgagor or bis legal 
representative to be furnished as soon as 
possible with a copy of it and shall at the 
game time notify him by a parwana under 
his seal and official signature that if heshall 
nob redeem the property mortgaged”, eto. 
Their Lordships of the Privy Council have 
pointed out that these provisions are not 
merely directory but imperative, prescribing 
conditions precedent to the right of the 
mortgagee toenforce forfeiture of the estate 
of the mortgagor, and have for their object 
to protect mortgagors, who are often poor 
and ignorant men, from fraud and oppression 
on the part of monéy-lenders, and, that there- 
fore, the prescribed procedure must be 
strictly followed, Madhopersad v. Gajudh ir (5). 
Following this decision of their Lordships, 
the Full Bench of this Court held that a 
notice which bore the seal of the District 
Judge but not his signature and only some 
illegible initials without any official desig- 
nation, did not comply with the provisions of 
the said section [Sahm Singh v. Karm (8)]. 
Thereafter, the Division Benchia the same case 
held that as the procedure didnot comply with 
the requirements of the Regulation and it 
being well recognized law that any failure to 
comply with the Regulation strictly is fatal 
to asuitfor foreclosure, plaintiffs’ suit must 
be dismissed. 

In our opinion the omission to affix the seal 
of the District Judge upon the notice is an 
even more serious defect than the absence of 
the Jadge’s official signature, and as the 
notice issued tothe mortgagor in this case 
did notin that important particular comply 
with the requirements of the Regulation, the 
foreclosure proceedings were badin law. The 
result is that the year of graca cannot be 
regarded as having duly expired and that the 
plaintiffs’ rights under the mortgage-deed have 
not matured into ownership, 

The original mortgage accordingly subsists 
and plaintiff's present suit for possession as 
vendee must fail. 

The Divisional Judge, inhis order dated 
the 5th January 1910, describes thesuit as one 
by plaintiffs for possession a3 vendees of the 
land in suit. Butit was not so regarded by 
the District Judge and the decree passed by 
the latter is based upon the assumption that 


the mortgage, as such, is still subsisting and 
(6) 11 C. 111 a5 p. 117; 11 I. A. 186. 
(6) 186 P. R. 1889. 
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that plaintiffs! claim is based upon it. It 
was npon this view of the case that he granted 
plaintiffs a money-deoree. From that decree 
the defendant preferred no appeal and it must, 
therefore, be held binding upon her. 

But plaintiffs are dissatisfied with that 
decree and seek possession of the land either 
as mortgagees or as vendees, We hold that 
they are not vendees and the Courts below are 
agreed that the mortgage is not open to 
objection on the score of want of consideration 
or necessity. In the circumstances, as the 
mortgage still subsists, we must refer the case 
to the Deputy Commissioner under section 
9 (8) of the Punjab Alienation of Land Act 
for such action as he mag think fit to take. 


‘The appeal is ascepted with aosts throughout 


and the decree of the Divisional Judge is set 
aside. Ifthe Deputy Commissioner declines 
to take action under section 9 of the said Act, 
the resord will be returned to this Court for 
further orders. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 
GOURT. 
Fiast Civit, Aprea No. 139 or 1910. 
August 3, 1911. 
Present : —Mr. Evans, J. O. 
Musammat MUN A—Derenpant—A PPELLANT 
versus 


MANTA RAM-—PrAtNTIFF—HRESPONDENT. 

Contract Act (IX of 1872), s. 74 —Interest—Penalby 
—Hnhanced interest —CQnuestton of fact. 

Under the terms of a mortgage interest on the 
mortgage-money was agreed to be paid at the rate of 
ten annas per cent. per mensem and it was tobe - 
paid annually without any objection. If in any year, 
the mortgagor failed to pay the interest, the mort- 
gagee was to have the power either to realize in- 
terest or compound interest at the rate of Rs, 1-4 
per cent. per mensem. Default was made in the 
payment of interest at the end of the first year: 

Held (1) that the mortgagee was entitled to inter- 
est at the rate of ten annas for the first year and 
thereafter to interest and compound interest at the 
rate of Rs. 1-4 caloulated in the usual way; 

(2) that enhanced interest was chargeable from 
the date of default in the payment of interest at the 
lower rate ; 

(8) that the covenant to pay interest at the enhanc- 
ed rate was nota penalty. It was intended by the 
parties to be enforced and was not unreasonable. 

Musammat Muna v, Ram Prasad, 11 O. C. 307, follow. 
ed. 
Kalachand, Kyal v. Shih Chunder Roy, 19 0.892, Baid 
Nath Das v. Shamanand Das, 22 O, 148; Rames wa 
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Prasad v. Rat Sham Kishen 29, C, 43; Abdul Gant v. 
Nand Lal, 80 O. 16, distinguished. 


The question whether an agreement to pay enhane- 
ed intorest is a penalty or not is a question of fact. 


The Hon'ble Mr. Sri Ram, for the Appel- 
lant. 

Pandit Gokaran Nath Misra, for the Re- 
spondent, 

JUDGMENT —The husband of the ap- 
pelant executed a mortgage-deed in favour 
of the respondent’s father on the 27th 
October 1899 for Ra. 2,600. The respondent 
has obtained a decree on the mortgage-deed 
for Rs. 10,675. The sole point for decision 
in this appeal is whether the interest decreed 
against the appellant is correct. One of the 
stipulations in the deed was as below:— 

"Interest on the mortgage-money aforesaid 
ia agreed to be paid at the rate of ten 
annas per cent. per mensem and it shall be paid 
annually without any objection. lf in any 
year I fail to pay. the interest the mortgagee 
shall have power either to realize from me 
the interest or compound interest (sud dar 
sud) at Re. 1-4 per cent. per mensem.” The 
lower Court allowed interest as claimed, viz., 
ten annas for the first year and thereafter 
at He. 1-4 per cent. compound interest cal- 
culated in the usual way. 

The learned. Advocate for the appellant 
takes three points in this appeal. 

(1) That interest at Re, 1-4 shonld only 
be allowed on the unpaid interest at ten 
annas according to the terms of the deed, 

(2) That no date is fixed from which 
enhanced interest can be charged and, there- 
fore, ib should not be charged from the end 
of the first year. 

(3) That the agreement to pay enhanced 
interest af He. 1-4 is by way ofa penalty 
and cannot be enforced. 

None of these objections have any force, 

(1) No attempt is made to show that the 
words “sud dar sud,” as entered in the deed, 
mean anything different from compound in- 
terest as usually calculated, and the system of 
calculation set up on behalf of the appellant is 
unknown to this Court and is not recognised 
in loan transactions. 

(2) The date from which enhanced interest 
is charged is clearly the date of default in pay- 
ment of interest— "if in any year I fail to 
pay interest, otc." In this case default was 
made ab the end of the first year. 

. (8) I see no reason why I should not 
follow this Court's ruling in the casa of 
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Musammat Muna v. Ram Prasad (1), which 
is a complete expositition of the law on the 
subject up-to date. 

It is perfectly clear that under section 
74, Act IX of 1872, the question whether 
the agreement to pay enhanced interest is 
a penalty or not is a question of fact and 
in this case there is no doubt that tbe 
appellant’s husband expressly agreed to pay 
and the respondent’s father expressly de- 
manded and intended to take interest at 
the enhanced rate if interest at ten annas 
was rot paid punotually. It is difficult to 
imagine a clearer case. 

Although I sympathise with a lady 
who is compelled to pay & large sum owing 
to her husband's default I bave no option 
bot to confirm the deoree of the lower 
Court, 

The learned Advocate for the appellant haa 
cited several rulings of the Calentta High 
Court, viz., Kalachand Kyal v. Shib Ohunder 
Roy (2). Baid Nath Das v. Shamanand Das 
(3); Rameswar Prasad v. Rat Sham Kishen 
(4); Abdul Gant v. Nand Lol (5). 

The rulings in these cases depend ou the 
particular facts of each case and on the cove- 
nants between the parties. All I can say 
in this case is, that the covenant between 
the parties was a covenant which they in- 
tended to enforce. 

It was not unreasonable and if must now 
be enforced. 

The appeal is dismissed with costs. 


Appeal dismissed, 
(1) 11 0. C. 307. 
(2) 19 C. 392. 
(3) 22 C. 143. 
(4) 29 C. 43. 
(5) 80 C. 15. 





ALLAHABAD HIGH. COURT. 
First Crvic AppsaL No. 132 or 1910. 
January 15, 1912. 
Present.—-Sir Henry Richards, Kr., K. C., 
Chief Justice, and Mr. Justice Banerji. 
GOPI NARAIN AND OTEERS—DEFENDANTS 
— APPELLANTS 
versus . 
KUNJ BEHARI LAL —PrataTIFE 


AND OTHERB—DEFENDANTS — HV EBPONDENTS., 
Trusts Act (II of 1882), s. 88—Purchase made by 
trustee —Irustee and beneficiary — Right and liability, 
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One G. made a Will by which he appointed several 
persons as trustees of his estate. The trustees 
appinted K., who was a co-trustee, their general 
attorney. A part of the trust property was subject to 
a mortgage. The mortgage-bond was attached in 
execution of a decree and was about to be sold. K. 
advised the trustees to purchase the mortgage-bond 
as that would enhance the interest of the trust estate. 
The trustees could not come to a final conclusion 
before the date of sale. Thereupon K. purchased the 
bond himself: 

Held, that K. must be held to have made this pur- 
chase for the benefit of the trust and that he could 
only charge the trust with the amount which he had 
actually paid for it, 

First appeal from the decision of the 
Subordinate Judge of Mainpuri, dated the 
8th February 1910. 

The Hon'ble Mr. Moti Lal Nehru, (with him 
Dr. Te; Bahadur Sapru and Messrs, Muham- 
mad Ishaq and Jog Mohan Nath), for the Ap- 
pellants. 

Mr. B. E. O'Conor (with him Meesrs. 
Ghulam Mujtaba and Baldeo Ram Dave), for 
the Respondents. 

JUDGMENT,—This appeal arises out of 
a suit on foot of a mortgage, dated the 19th 
of June 1887, The mortgagor was one 
Fateh Chand, and the mortgagee was one 
Abdul Kafil. The mortgage was for Rs. 
50,000 at 14 annas per cent. per mensem 
interest. It is clear now that Abdal Kafil 
was not the real mortgagee but was only 
benamtdar for one Adbul Jalil, a Pleader in 
Cawnpore. This mortgage was subsequently 
attached and sold in execution of a simple 
money-decree which Gaya Prasad had obtain- 
ed against Abdul Jalil and which was being 
executed against the representatives of the 
latter. The certificated auction-purchaser 
of this mortgage was Babu Kunj Behari 
Lal, the plaintiff in the present suit. This 
bond has been the subject of a good deal 
of litigation which, in the view we take of 
' the case, it is not material torefer to. It 
was made, as already stated, by Fateh Chand 
in favour of his Pleader, and one of the 
defences taken in the present suit is the 
plea that there was no consideration for the 


bond. The bond, no doubt, was of a very. 


suspicious nature, made as it was in favour 
of the Pleader of Fateh Chand. Fateh Chand 
was a man who managed to dissipate what 
must originally have been an estate of con- 
siderable evalue and had the suit been one 
between Fateh Chand and Abdul Jalil we 
might have had great difficulty in holding 
that anything like the full principal sum of 
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Rs. 50,000 was due. We think, however: 
for reasons which we shall presently state, that 
the defendant-appellants in the present 
appeal cannot be allowed to say that the 
bond was not for its full face consideration. 
Three villages were mortgaged, one called 
Pali Kburd, another called Pali Kalan, and 
a third called Sadikpur. A one-third share 
in each of these villages has been sold in 
satisfaction of prior mortgages, but two- 
thirds of Pali Khurd was purchased by the 
defendant Abdul Hamid and two-thirds of 
Pali Kalan was purchased by Gaya Prasad, 
both in exeoution of simple money-decrees. 
Sadikpur was purchased by Sheo Dayal. 
The price paid for Pali Khurd by Abdal 
Hamid must clearly have been based upon 
the property being subject to a heavy incum- 
brance. Ina written statement by Abdul 
Hamid in certain litigation between one 
Sheo Prasad and himself and others, he 
expressly admitted that at the sale of this 
property the mortgage of the 19th of June 
1887 was proclaimed and that he purchased 
the property subject to that mortgage. 
Pali Kalan was also purchased at a price 
which would have been an absurdly low 
value unless the property was subject to a 
heavy incumbrance. After the death of 
Gaya Prasad the defendants Gopi Narain 
and the other trustees, (who are the defend- 
ants-appellants and are hereinafter referred 
to as “the trustees”) in their application 
for Probate of the Will of Gaya Prasad placed 
& very small value on the property and ex- 
pressly stated that it was subject to this 
mortgage for Rs. 50,000 and interest. Nei- 
ther the trustees nor Abdul Hamid have 
given any affirmative evidence of the want 
of consideration. Under these circumstances 
we think that the decision of the learned 
Subordinate Judge that the bond had been 
given for full consideration must be ace 
cepted. 

It is now necessary to state some farther 
facts upon which the other peeas taken in 
the suit are based. Gaya Prasad! was a man 
possessed of considerable wealth. He made 
a Will on the 13th of July 1899 and thereby 
appointed certain persons to be his trustees, 
and amongst them the plaintiff in the pre- 
sent snit Kunj Behari Lal. He named as 
President of the Board of Trustees the de. 
fendant-appellant, Gopi Narain, and the 
respondent, Kunj Behari Lal, was selected 
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by his co-trustees as Vice-President of the 
Board. Under the Will of Gaya Prasad both 
Kunj Behari Lil and Gopi Narain took 
considerable benefits. After some litigation, 
the Will was duly proved, and it was at the 
instance of the trustees that the decree 
already mentioned against Abdul Jalil was 
being execated against the latter’s widows. 
It must be borne in mind that the trustees 
were, at the time of the execution of the 
decree, in possession of the village of Pali 
Kalan under the Will of Gaya Prasad, and 
that the mortgage which was attached in 
execution of the decree against Abdul Jalil 
affected this village ae well as the other 
two villages already mentioned. The trus- 
tees executed a power-of-attorney on the 
80th of January 1900 in favour of -Kunj 
Behari Lal. This document will be found 
at page 75 of the appellant’s book. It sets 
forth that the trustees other than Kunj 
Bebari Lal have other engagements and have 
no time to attend Court in a body and look 
after and contest cases, and they then pro- 
ceed to appoint Kunj Behari Lal their 
general attorney to act for them in all Court 
matters. He was not, however, empowered 
to purchase or take property in mortgage or 
borrow money in their names. On the 7th 
of January 1905 Kunj Behari Lal wrote to 
Gopi Narain, as President of the Committee, 
a letter which will be found at page 45 of 
the respondent’s book. In this letter he 
points out that the mortgage of the 19th of 
June 1887 would be sold on the 24th of 
January 1905 and that in his opinion it 
would be most advisable for the trustees to 
purchase this bond. He says in the letter, 
"If any stranger purchases this village and 
is successful in his suit the whole of the 
share in mauza Pali Kalan wil be lost.” 
He says further that if the trustees do not 
buy the bond he himself would do so. No 
one can doubt the soundness of the advice 
given in this letter. Granted that the 
bond was a little shady and that some claim 
was being made to it by the widows of 
Abdul Jalil, it was still most advisable to 
purchase it, Kunj Behari lived at Etawah, 
the other trustees lived at Oawnpore. In 
the ordinary course of events the letter 
would reach Gopi Narain about the 8th of 
January and on the 10th of January 
application was made in the execution case 
that the trustees should be permitted to bid 
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for the bond of the 19ih of June 1887 which 
was to be sold in execution of Gaya Prasad's 
deeree. The Will of Gaya Prasad provided 
for the holding of meetings of the trustees at 
stated times, and in the letter of Kunj 
Behari Lal, to which we have already refer- 
red, he suggested that an extraordinary 
meeting of the Committee should be called 
to consider the question of purchasing the 
bond. I6 appears from the evidence thata 
notice of a meeting was sent out and that 
on the agenda the question of the purchasa 
of the bond was expressly mentioned. It 
also appears that there was no quorum at 
the meeting which was summoned for the 
22nd of January, that is to say, two days 
before the sale. It, therefore, appears that 
there was no express resolution on the part 
of the trustees on the subject of the pur- 
chase of the bond. Kunj Behari Lal attend- 
ed the sale. He never obtained any express 
leave on his own account to bid at the sale 
although, undoubtedly, he was one of the 
decree-holders. It does not appear from 
the evidence whether any order was made 
on the application of the trustees for leave 
to bid, and, strictly speaking, Kunj Behari 
had no right to bid at the sale either on his 
own behalf or on behalf of the trustees 
without leave of the Court, but he  neverthe- 
less attended the sale and it appears that 
he and one Sheo Prasad bid at intervals 
from the commencement of the sale and that 
ihe last bid was made by Sheo Prasad. We 
may here mention that Sheo Prasad was 
also a general attorney for the trustees. 
He was also attorney for Kunj Behari. The 
bond was knocked down for the sum of 
Rs. 8,115, Kunj Behari was examined and 
he states that the purchase was made by 
Sheo Prasad for him, that he had no money 
with him and that he borrowed it from Gopi 
Narain. Gopi Narain lent him the money 
not out of private monies of his own and the 
amount was subsequently re-paid to him. 
He says also that after he had purchased the 
document, that is to say, the bond in question, 
Gopi Narain asked him to give the document 
to the Committee “and I said that I would 
not give it.” A number of the notices issued 
for the subsequent meetings of the trust 
Committee have been put in evidence 
and these skow that time after tima 
amongst the list of business to be transacted 
is the question of the purchase of the bond, 
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but no resolution was ever come to on the 
subject either by the trustees to surrender 
any rights they might have or for the taking 
of any steps against Kunj Behari. The 
matter finds a place in the agenda for the 
lasttime in the notice dated the 2nd of 
July 1905, Kunj Behari did not obtain 
a sale certificate for some three years after 
the date of the purchase and in the meantime 
the bond had been claimed by the widows 
of Abdul Jalil. In our opinion the inference 
to be drawn from the evidence is that Kunj 
Behari bid for the bond in the first instance 
possibly with the intention of allowing the 
‘trustees to have the benefit of it. It is 
equally possible that when he found that 
before the sale the trustees had come to no 
resolution, he bid for the bond on his own 
behalf intending to keep it for himself. We do 
not believe that the trustees as a body ever 
intended that Kunj Behari should purchase 
the bond for himself and we are satis. 
fied that they never gave him any such 
permission. The application for leave to 
bid strongly suggests that the trustees at 
once saw the soundess of the advice given 
them by Kunj Behari, namely, that it would 
be advantageous to purchase the bond. We 
are satisfied also that after the purchase 
had been made they would have been glad to 
take over the purchase from Kunj Behari. 
This is shown by the fact that time after 
time the question of the bond is placed 
upon the agenda of the meetings of 
the trustees, and also by the fact that 
Gopi Narain asked Kunj. Behari to let 
the trustees have the bond. We think 
that it is most probable that Kunj Behari 
having succeeded in getting the property 
knocked down to him or to his attorney at 
a very low price determined to keep it him- 
self and that the trustees thought they 
could not compel him to give it up. Kunj 
Behari was probably supposed to know more 
of Court matters than his co-trustées and 
they considered that they were at his mercy. 

The question then arises, can Kunj Behari 
under these circumstances retain the 
benefit of his purchase? We are of opinion 
that he cannot. Section 88 of the Indian 
Trusts Act provides: “Where a trustee, 
executor, partner, agent, Director of a Com- 
pany, legal adviser, or other person bound 
in a fiduciary character to protect the 
interests of another person, by availing him- 
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self of his character, gains for himself any 
pecuniary advantage, or where any person 
80 bound enters into any dealings under cir- 
cumstances in which his own interests are, or 
may be, adverse to those of such other 
person and thereby gains for himself a 
pecuniary advantge, he must hold for the 
benefit of such other person the advantage 
so gained.” Illustration (A) is as for- 
lows: ‘A.,a guardian, buys up for him- 
self incumbrances on his ward B.'s estate 
at an under-value. A. holds for the benefit of 
B. the incumbrances so bought and cau only 
charge him with what he has actually paid.” 
This section incorporates aud  codifies the 
law which prevails in England on the subject 
of purchases made. by trustees. Ths 
authorities will be found collested in. Lewin 
on Trusts, page 800, XI Edition; Williams 
no Executors, page 485, X Edition, and 
Coote on Mortgages, Vol. lI, pago 841. In 
the present case Kunj Behari purobused | 
for Rs. 3,115 a mortgage for Rs. 50,000 and 

the value of two-thirds of the village Pali 
Kalan if unencumbered must have been over 
Rs. 25,000. He was not only one of the co. 
trustees and, therefore, bound to do allin hia 
power to protect the interests of the trust 
estate but he was also the general attorney 
of the trustees. It seems to ug that when he 
made the purchase of this incumbrance, he 
must be held to hold it for the benefit of the 
trust and can only charge the trust with the 
amount which be actually paid for it. The 
ease seemstous to fall within the second : 
part of section 88 of the Indian Trusts Act. 
It is quite clear that his interests as purchaser 
of this bond were or might be adverse to the 
interests of the trust estate as owners of 
the equity of redemption in the village of 
Pali Kalan. The mortgage, however, affect- 
ed not only the village of Pali Kalan 
but also the villages of Pali Khurd and 
Sadikpur and the plaintiff, therefore, is 
entitled to a decree against the purchaser of 
Pali Khurd, that is, Abdul Hamid, and also 
against the purchaser of Sadikpur but his 
decree against these villages must only be 
for the proportion which they ought to bear 
having regard -to the value of the villages as 
compared with that of Pali Kalan. These two 
villages formed no part of the trust estate, 
As against the village of Pah Kalan, 
the suit must be dismissed upon tha terms 
that the trustees do pay to the plaintiff that 
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Portion of the price paid by him for the pur- 
chase of the bond which is proportionate to 
the value of the village Pali Kalan as com- 
pared with the value of the two other villages. 
He should get the said amount ofthe purchase- 
money together with interest at the rate of 107 
per cent per annum, the rate fixed in the bond. 
If the defendants-trustees fail to pay such 
sum the decree of the Court below should 
stand. The parties have agreed as to the 
respective values of the three villages and 
we are thus enabled to fix the amount for 
which the decree ought to be made against the 
villages of Pali Khurd and Sadikpur in the 
event of the defendants-trustees paying the 
apportioned amount of the price paid by 
Kunj Behari and interest, and we are also 
able to fix the proportionate amount of such 
price. By agreement, this price with interest 
up-to-date fixed for payment, namely, the 
24th of March 1912 amounts to Rs. 2,260. 
We accordingly modify thedecree of the Court 
below as follows. In the event of the trustees 
paying into Court the sum of Rs. 2,260 as 
aforesaid, the other defendants, viz, Abdul 
Hamid and the heirs of Pathak Sheo Dayal, 
shall pay to the plaintiffa on or before the 
5th of July 1912, the sum of Rs. 50,327.10 9 
(2.e., Rs. 38,972 principal and Rs. 12,055-10 9 
interest up to the aforesaid date) together 
with costs in both Courts and future interest 
at 6 per cent. per annum, but in the event of 
the said defendants, Abdul Hamid and the 
heirs of Sheo Dayal, not paying the said sum 
of Ra. 50,527-10.9 together with costs and 
future interest as aforesaid, a $rd share of Pali 
Khurd, Pargana Bharthana, District Etawah, 
and mahal Rani Indumati of mauzı Sadikpur, 
Pargana Bharthana, District Etawah, shall be 
sold. In ease the trustees do not pay the 
said sum of Rs, 2,260, as aforesaid, all the de- 
fendants shall pay to the plaintiff on or before 
the 5th of July 1912, the sum of Rs. 85,475 
(7.e., Rs. 65,000 principaland Rs.%0,475 interest 
up to the date above mentioned) together with 
costs in both Courts and future interest at 6 
per cent. per annum. On failure by the defend- 
ant to pay the said amount on or before the 
date above mentioned the plaintiffs will ba en- 
titled to bring to sale mahal Gopi Narain of 
mauza Pali Kalan, Pargana Bharthana, Distriot 
Htawah, and mahal Rani Indumati of mauza 
Sadikpur, Pargava Bharthana, District Etawah, 
and $rds of mauza Pali Khurd, Pargana 
Bharthana, District Htawah. In the event 
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of the trustees paying the said sum of 
Rs. 2,260 they will have their costs in the 
Court below and in this Court to be paid 
by the plaintiffs, but in caloulating the costs 
of the trustees in this Court they will only be 
allowed one-third of the costs of translating 
and printing. The costs in this Court payable 
to the respective parties will inclade fees on 
the higher scale. 


| 


"QUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rent Appran No. 54 or 1910, 
August 14, 1911. 
Present;— Mr. Evans, J. C, 

B. INDAR DAWAN SINGH— DEFENDANT 

— APPELLANT 
versus 
DEPUTY COMMISSIONER, FYZABAD, 
MANAGER, Courr OF Warps, ÁJODHIA 


EsSTATE—P rAINTIFF — RESPONDENT. 

Appeal, Second — Question of fact or law — Liability 
of estate to pay Ngnkar-holders — Question to be decided 
upon construction of documents— Misinterpretation of 
documentary evidence—Interference on second ap. 

eal. , 

i Where a lower Appellate Court has misread and - 
misinterpreted the documentary evidence on the re. 
cord, has misunderstood the real point for decision in 
the case and its finding on a question of fact is based 
on no evidence at all, the Court of second appeal can 
interfere with that finding. 

The question as to the obligation of an ostate to 
pay Nankar-holders which is to be decided upon a 
construction of the documents before the Court, is a 
mixed question of law and fact, 

Appeal against the order of the District 
Judge, Fyzabad, dated 29th March 1910, re. 
versing that of the Assiatant Oollector, 
Bara Banki, dated 6th December 1909, 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 

The Government Pleader, for the Respond- 
ent. 

JUDGMENT.—This is an appeal by the 
defendant ina case in which the Deputy 
Commissioner of Fyzabad, as Manager of 
the Ajodhia Estate, sued him for arrears 
of rent. The case was remanded for trial of 
the following issues :— 

1. What is the annual amount of Nankar 
payable by the estate to the Nankar. holders 
in this village ? : 

2. What sums have been paid on account 
of Nankar by the appellant during the years 
in suit ? 
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Before dealing with the finding of the 
learned Judge upon these issues, it is 
necessary to point out that he has discussed 
a question which was not raised in this Court 
of appeal and which is taken for the first 
time before him on remand. This question 
was that the Nankar alleged to have been 
allowed to the appellant by the late Maharaja 
was a personal allowance and not on account 
of the Nankar paid to the old zemindare. 
This ig an entirely new plea which cannot 
be considered now. It was not taken before 
this Court and the learned Judge was not 
asked to consider it. 

The finding of the learned Judge on the 
issues remanded is as under:— I find on 
the first issue that the Nenkar-holders did 
notfreceive annually Rs. 380 in cash from 
. the appellant, and on the second that it is 
not satisfactorily proved that the latter paid 
it for the two years 1n suit." 

It appears to me that the Jearned Judge 
was under some kind of misapprehension as 
to the exact meaning of the first issue. The 
first issue was what was the annual amount of 
Nankar payable by the estate to the Nankar- 
holders in this village. In other words, it 
was intended that he should record a finding 
as to whether the estate was under an 
obligation to pay Nankar to certain Nankar- 
holders. The question of actual payment 
need only have been considered under the 
second issue, For the appellant it is 
contended that the learned Judge has misread 
and misinterpreted the documentary evidence 
on the record and misunderstocd the real 
point for decision in the case, and the 
following rulings are cited as an authority 
that bis decision can be considered in second 
appeal s 


Govind v. Vithal (1); Futiehma Begum v., 
Mohamed Ausur (2); Iswar Ohunder Santra 
v. Satish Ohunder Girt (3) and Protap Narain 
v. Konghuram (4). 

For the respondent it is contended that 
his finding is on a pure question of fact 
which is binding on this Court. I am of 
opinion that the question as to the obligation 
of the estateto pay these Nankar-holders is a 
mixcd question of law and fact which is io 
be decided upcn a consiruetion of the deen. 

(1) 20°B. 753, 

(2) 9 C, 309. 


(3) 30 ©. 207, 
(4) 6 0. W, N. 185. 


INDIAN OASES, 


[1919 


ments before the Court. Before going 
further I may note that it is immaterial 
whether the amount payable to the Nankar- 
holders was Rs. 330 or Rs. 352-8 a year, 
as stated by the appellant, because if the 
appellant paid Rs. 330 for two years, that 
would be sufficient to wipe off the deficiency 
of Rs. 639.9.4 which figure has now been 
accepted by the parties. 

A short summary of the evidence is as 
below :—On the 30th September 1868, there 
was a decision of the Settlement Officer be- 
tween one Prag Singh and the Maharaja which, 
recites that there are certain old zemindars 
in the village who get Nankar allowances 
to the extent of Rs. 330 and, therefore, Prag 
Singh was only entitled to oceupancy-rights. 
On the same day Balak Ram, the agent of 
the Maharaja, admitted that all the share- 
holders in the village got Rs. 880 a year 
and that he was of opinion that no further 
allowance should be granted to them except 
a small deduction in the rent payable by 
them for the land which they cultivated. It 
is obvious thatthis Rs. 330 refers to the 
Nankar allowance mentioned by the Settle- 
ment Officer in his order of the same date. 

A year after, on the 28th September 1869, 
Mr. McMinn, in a case between Prag Singh 
and the Maharaja on account of the rent 
payable for the land held by Prag Singh, 
decided that the plaintiff was entitled to a 
decree deducting Rs. 16 on account of Nankar 
as well as the usual deduction of 123 per 
cent. given to old semindars. 

I row ccme to the second Regular 
Settlement. The assessment statement of 
this Village was prepared by Mr. Norrie 
and approved of by Mr. Hope. It is dated 
the 29th February 1896. It states that the 
village belongs to the Mabaraja of Ajodhia 
and that the inferior rights were vested by 
him in his father-in-law, Indar Dawan Singh, 
and the Settlement Officer remarks as 
below :— 

“About 50 Muhammedans and Thakurs 
have obtained decrees for Nankar in cash 
amounting to Rs. 330 annually, which is paid 
by set-off from their rents (copy of decrees 
awaited)." Before this in 1894 certain 
inquiries were made from the Maharaja as 
to the rights of Indar Dawan Singh and 
the Maharaja wrote a Rubkar, dated the 
12th September 1894, in which he said, 
amongst other things, that he would allow 
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Rs. 3529.8 Nankar to Indar Dawan Singh. 
In the same document there was a grant of 
under-proprietary rights to Indar Dawan 
' Singh in certain villages subject to certain 
conditions. Amongst other conditions was 
the payment of Government Revenue and 
talukdart dues at the rate of 46 per cent. 
per annum. The next documents to be 
noticed are receipts of 1902 executed by 
Indar Dawan Singh on the one hand for 
Rs. 352-8 on account of Nankar dues, and on 
the other hand a receipt signed by the 
Maharaja's Diwan acknowledging Rs. 352 8 
on account of rent due from Indar Dawan 
Singh. These documents show that no cash 
was received or paid but merely receipts were 
executed in order to adjust their mutual 
accounts. In 1909 a report was made by 
the Tahsildar to the Deputy Commissioner 
in charge of the Ajodhia Estate with 
reference to the Nankar allowance claimed 
by Indar Dawan Singh and the Tahsildar 
reported, according to the evidence recorded 
by him, that he was entitled to Rs. 352-8 
on account of Nankar. This inquiry was 
apparently made when the rent due from 
Índar Dawan Singh fell into arrears. There 
ig ou the record a letter written by the 
Special Manager of the Court of Wards, 
dated the Ist August 1908. ln that 
letter, the Special Manager asked for a 
list of Nankar-holders and receipts for past 
years; and it is now admitted that this 
lis& was sent together with the receipts to the 
Court of Wards but they have not been 
produced in this ease. All the evidence on 
the record clearly shows that the Nankar 
allowance to Indar Dawan Singh was on 
account of theamount payable to the Nankar- 
holders which Nankar had been paid so far 
back as 1868, 

The result of my examination of all the 
documentary evidence on the record satisfies 


me beyond the slightest doubt that the: 


Nankar claimed by the appellant was equi- 
valent to a reduction of rent on account 
of money paid by him to the old Nankar- 
holders. This reduction has always been 
allowed to him during the life-time of the 
late Maharaja, and the Court of Wards 
as his successor is bound to give the same 
allowance. l 
With reference to the finding of the 
learned Judge on the second issue that it 
is not proved that the appellant paid the 
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Nankar for the two years in suit, it is 
conceded that the receipts sent by him to 
the Court of Wards have not been produced 
and almost all the Nankar-holders have given 
evidence to the effect that they have been paid 
by the appellant. The learned Judge dis- 
believes their evidence as being the evidence 
of persons interested in getting the Nankar, 
who would naturally say that they had 
always got ib and the receipts could have 
been prepared at any time. The statement 
made by the Nankar-holders that they have 
received the amount due to them are state- 
ments against their interest because they 
cannot now make any claim for the years 
in suib against the estate. It is not 
pretended that any payments have been 
made on behalf of the Court of Wards to 
these Nankar.holders. The finding of the 
learned Judge on this issue appears to be 
based on no evidence at all. 

For the foregoing reasons I accept the 
appeal and, setting aside the decision of the 
lower Appellate Court, restore that of the 
Court of first instance with costs in all 
Courts. 


Appeal accepted. 


OUDH JUDICIAL COMM(SSIONER'S 
: COURT. 
Seconp Civi, Arrear No. 325 or 1910. 
June 19, 1911, 

Present; —Mr. Rafique, A. J. C, 
RAM GOPAL —PLAINTIFF —ÁPPELLANT 
tersus 
JAGMOHAN SINGH AND ANOTREER— 


DzrrgNDANTS— RESPONDENTS. 

Oudh Law Act (XVII of 1870), s. 9 (1), (3)— 
Pre-emption-—Sale by wnder-proprietor —Birt-holder in 
mahal not « co-sharer—Birt-holder and co-sharer in 
another mahal members of village community— Deters 
mined right by lot. 

An uuder-proprietor in one of the mahals of a per- 
feotly divided village sold some land to a co-sharer in 
another mahal. The plaintiff, a bírt.holder in the 
mahal in which the land sold was situate, sued for 
pre-emption of the land :— 

Held, (1) that the plaintiff could not be said to bea 
co-sharer of the tenure in which the property sold 
was situate, as the under-proprietary tenure of the 
vendor was higher than that of a birt-holder ; 

(2) that the pre-emptor and the vendee come under 
the definition of “members of a villake commu- 
nity” given in section 9 (3) of the Oudh Laws Aot, and, 
therefore the right to purchase the land in suit should 
be determined by lof. 
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Appeal against the order of the District 
Judge, Fyzabad, dated the 26th May 1910, 
reversing that of the Munsif, Akbarpur, 
dated the 29th March 1910. 

Mr. Muhammad Wasim for Mr. Mumtaz 
Husain, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

JUDGMENT.—The village of Madar 
Barhi is perfectly divided into five mahals. 
Bachu Singh is a co-sharer in the mahal of 
Madho Singh. Ram Gopal, the plaintiff, 
appellant, is a bivi-holder in the mahal of 
Madho Singh. Jagmohan Singh, the defen- 
dant-respondent, is a co-sharer in another 
mahal. l 

On 20th April 1909, Bachu Singh executed 
a deed of sale in favour of the defendant- 
respondent in respect of I bigha, 4 biswas land 
situate in mahal Madho Singh in lieu of 
Rs. 200. The plaintiff-appellant sued in the 
Court of the Munsif of Akbarpur to recover 
possession of the land sold to the respondent 
on the allegation that he (the plaintiff ap- 
pellant) had preferential right to purchase 
the land in question. The suit was brought 
againstBachu Singh and the respondent-vendee. 
Tt was alleged in the plaint that Bachu Singh 
vendor was an under-proprietor of the land 
in gnit and that the plaintiff-appellant was 
also an under-proprietor in the mahal of 
Madho Singh in his right ofa bzrt-holder. The 
claim was resisied. It was urged in defence 
‘that the plaint##f-appellant was not a Coe» 
sharer of Bachu Singh in the mahal of Madho 
Singh and hence he had no preferential right 
over the plot. The Court of first instance 
decreed the claim. In appeal the learned 
District Judge reversed the decree of the 
first Court holding that the appellant as a 
biri-dar was not a co-sharer of the vendor. 

Ín second appeal before this Court two 
contentions are raised. Itis urged that the 
plaintiff appellant and the vendor, Bachu 
Singh, bave the same character in the mahal 
of Madho Singh, namely, that of an under- 
proprietor, and secondly, that in any case both 
the plaintiff-appellant and the respondent- 
vendee come under the definition of members 
of a village community under clause 3, 
section 9 of Act XVIII of 1876, In the latter 
case, lota should have been drawn between 
them. In support of the first contention it 
is said that the dzri-holder is an under. pro- 
prietor. The vendor had admittedly only 
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under-proprietary tights in the land in suit: 
Hence the plaintiff-appellant is a co-sharer 
and his case falls under slause l of section 9, 
Act XVIII of 1876. | 

The first clause of section 9 of Act XVIII 
of 1876 is aa follows:— 

"to co-sharers of the sub-divison (if any) 
or the tenure in which the property is com. 
prised, in order of their relationship to the 
vendor or mortgagor.” Bachu Singh, vendor, 
is not a birt-holder. He is an under- 
proprietor but his tenure is higher than 
that of a biré-holder. The plaintiff-appellant 
cannot be said to be a co-sharer of the 
tenure in which the property in suit is 
situate I agree with the lower Appellate 
Court that the plaintiff-appellant is not a 
co-sharer of Bachu Singb, and that the ap- 
pellant’s case does not fall within clause l 
of section 9 of Act XVIII of 1876. 

He comes under clause 3 of that section 
and this is not disputed for the respondent. 
The right to purchase the land in suit should, 
therefore, be determined by lot. 

The parties’ Pleaders have drawn lots 
and the respondent’s Pleader has been sucess- 
ful. The appeal, therefore, fails and is dis- 
missed with costs. ; 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
SgcOND Crvru ApPgAL No. 402 or 1911. 
January 8, 1912. 

Present; —Mr. Justica Karamat Husain and 
Mr. Justice Chamier, 
Musammat RAJA DHI—DerenDayt— 
APPELLANT 


versus 


UMED SINGH —PrAINTIFE— RESPONDENT. 

Hindu Law — Alienation — Gift made by widow-—-Suit 
for declaration by remote reversioner—Nearest rever- 
sioner being entitled to life-estate only—Gift in favour 
of nearest reversioner—Suit by remote reversioner to 
have it declared invalid, whether, maintainable, 

N., a Hindu, died leaving a widow W., a daughter R. 
and a daughter's son K. W. made a gift of her hus- 
band's property in favour of R.’s son E. U., a remote 
roversioner, sued for a declaration that the' gift was 
not binding on him: 

Held, that the suit was maintainable, because a 
remote reversioner presumptively entitled to the full 
ownership of the property can maintain such a suit 
where the immediate reversioner isa female who 
would take only a life-estate. 

Bal Gobind v. Ramkumar,6 A. 431, Hannuman 
Pandit v. Jota Kunwar, A. W, N. (1908) 207; Abinash 
Chandra Mazumdar v. Hari Nath Singh, 82 O. 62, fol- 
lowed, 
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Madari v. Malki, 6 A, 428, Iswar Narain v. Janki, 
- 16 A. 132, not approved of. 

Rani Anand Kunwar v, Court of Wards 8 I. A. 14; 
6 C. 764; 8 C. L. R. 381, referred to. 


Second appeal from the decision of tbe 
Additional Judge of Saharanpur, dated the 
96h March 1911. 

Mr. L. M. Baneri?. for the Appellant. 

Mr. Nihal Ohund, for the Respondent. 

JUUGMENT. 

UHAMIER, J.—Nagina Singh died many 
years ago leavinga window Musammat Waziri, 
a daughter Musammat Raja Dei and a daugh- 
ter’s son Kan Singh. In June 1909 Musam- 
mat Waziri, who was in possession of the 
estate of her husband, made a gift of itto Kan 
Singh. The plaintiffs at once brought this 
suit for a declaration that the gift was not 
binding upon them. The plaintiffs, other 
than the present respondent Umed Singh, are 
more distantly related to Nayina Singh 
than Umed Singh is. The Courts below 
have agreed in making a declaration as 
prayed in, favour of Umed Singh. Kan 
Singh died while the suit was pending in 
the Court of first instance. The appeal to 
the lower Appellate Court was filed by 
Musammat Raja Dei and itis she who has 
filed the second appeal. In this Court it is 
contended that at the date of the institution 
of the suit Umed Singh was not the nearest 
reversionary heir of Nagina Singh and, there- 
fore, the suit was not maintainable. Indeed, 
it is contended that even Kan Singh, sup- 
posing he had not been the donee of the pro- 
perty, could not have maintained a suit for 
a declaration inasmuch as the next rever- 
sioner was his mother Raja Dei. 

There is, of course, no doubt that the 
nearest reversioner who is the presumptive 
heir, though he may have only contingent 
interest, may suefor a declaration that a 
transfer by a female heir in possession of the 
property of the last full owner does not bind 
the estate. Upon the question whether a 
remote reversioner may maintain such a suib 
when the immediate reversioner is, or rather 
will be, the holder of a life-estate only, as 
where the immediate reversioner is a Hindu 
female, there is some conflict of authority in 
this Court, In Madari v. Malki (1) Straight 
and Brodhurst, JJ., held that sucha suit could 
not be maintained unless the immediate re- 
versioner was shown to be in collusion 


with the heir in possession, but in Balgobind 
(1) 67 A, 428. 
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v. Ramkumar (2) Oldfield and Mahmud, JJ., 
held that such a suit conld be maintained, 

In Ishwar Narain v. Janki (8) Tyrell 
and Blair, JJ., refused to follow the deci- 
sion in the latter case and adopted the 
view taken in the former ease, In the case 
of Hanuman Pandit v. Jota Kunwar (4) 
my learned collegue, after referring to 
several decisions of this and other Courts, 
said that he preferred the decision in 
Balgobind v. Ramkumar (2) and the same 
view was taken in Drigbija Singh v. Jagan- 
nath Singh, F. A. No. 210 of 1910, which 
is the latest case in this Court. The 
balance of authority in the Calcutta High 
Court is clearly in favour of the view 
taken in Balgcbind v. Ramkumar (2) and 
the Madars High Court have held in 
serveral cases that such a suit can be main- 
tained by a remote reversioner when the 
immediate reversionr isa female entitled to 
a life-estate only. I have myself in several 
cases in Oudh followed the view taken by 
Oldfield and Mahmud, JJ., in Balgobind v. 
Ramkumar (2), by the Madras High Court 
and by many Judges in the Caloutta High 
Court, and Iam content to adopt the argu- 
ments contained 1 in the judgment of Mahmud, 
J., andin the judgmentof Br ett and Mukerjee. 
JJ., in the latest case in the Caleutta a High 
Court [Abinash Ohandra Mazumdar v. Harinath 
Shaha (5)]. Lamof opinion that a remote re- 
versioner presumptively entitled to the full 
ownership of the property can maintain such 
a suit as this, wheretheimmediatereversioner 
is a female who wil take,if any thing, a limit- 
ed or life-estate only. The existence of 
Raja Dei then, in my opinion, offiers no bar to 
the maintenance of the present suit. Nor, 
in my opinion, is the maintenance of the 
guit barred by the fact that Kan Singh was, 
at the date of the institution of the suit, the 
next reversioner presumptively entitled to 
the full ownership of the property. In Rang 
Anand Kunwar v. Court of Wards (6) their 
Lordships of the Privey Council said: -"If the 
nearest reversionary heir refuses withont 
sufficient cause to, institute proceedings, or 
if he has precluded himself by his own act or 
conduct from suing or has colluded with the 


widow or concerned in the act alleged to be 
(2) 6 A. 481. 
(8) 15 A.1 
(4) A. W. = (1908) 207. 
(5) 32 C. 62. 
(6) 81, A. 14; 6 C. 764; 8 C. L. R, 381, 
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wrongful the next presumptive reversioner 
would be entitled to sue." These remarks 
clearly cover the present case where the 
nearest reversionary heir was a female who 
supports the alienation in question and the 
nearest reversionary heir, presumptively 
entitled to the full ownership of the property, 
was the person in whose favour the transfer 
complained of was made. In my opinion, the 
Courts below were right in holding that the 
respondent, Umed Singh, was oompetent to 
maintain this suit. It has not been suggest- 
ed that they did not exercise a wise discretion 
in making a declaration in his favour. I would 
Observe in conclusion that no question of 
estate arises here for Kan Singh, the donee, 
was not the next reversioner. I would dismiss 
the appeal with costs. 
KARAMAT HUSAIN, J.—I agree with my 
nee colleague in the order proposed by 
im, 
. Br TAR Court.—Order of the Coart is that 
the appeal be dismissed with costs. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Secoyp Civin Ap: EAL No. 996 cr 1910. 
December 18, 1911. 

Present: —Mr. Justice Tudball, 
CHHOTEY LAÀL —DEFENDANT— ÀPPELLANT 
versus 
Pandit HAR NARAIN —PrAINTIEF— 


RESPONDENT. 

Agra Tenancy Act (II of 1908) , 5. 4 (2)—‘Land’, mean. 
ing of— Whether includes grove land — Tenancy —Suit 
in Revenue Court for ejectment on ground of sub.ten- 
ancy—Subsequent suit ta Civil Court for ejectinent on 
grownd of trespass—Resjudieata. 

A grove-holder is à tenant within the meaning of 
` the Agra Tenancy Act. 

A, brought a suit in the Revenue Court against B. for 
ejectment on the ground that B, was his sub-tenant 
in respect of certain grove land, , ý 

The Revenue Court held that B. was not A.s sub. 
tenant. Subsequently, A. instituted a suit against B. 
in the Civil Court on the ground that he was a tres. 
passer in respect of that land, 

Held, that the suit in the Civil Court was barred by 
resejudicata. 

Niranjan v. Gajadhar, 5 A. Lu J. 71; A. W. N.(1906) 
45; 30 A. 133, referred to. 

Second appeal from the decision of the 
Subordinate Judge of Bareilly, dated 21st 
of July 1910. 

Mr. B. O. Mukerjee, for the Appellant. 


Mr. Sital Prasha Ghose, for the Respond- 





ent 
JUDGMENT.— This appeal arises out of 
a suit in ejectment brought by the plaintiff, 
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a grove-holder, against the defendant. It 
is to be noted in the commencement that 
neither party claims to be the zemzndar of 
the soil, The bone of contention between the 
parties isa plot of land belonging to the 
zemindar whioh is planted with trees, in other 
words, it is a tenant's grove. In 1906 the 
plaintiff brought a suit in the Revenue Court to 
eject the defendant claiming the latter tu be 
his sub-tenant, The first Court decreed the 
suit in his favour. The defendant appeal- 
ed to the Commissioner. The latter dis- 
missed the suit holding that it was one 
which ought to have been brought in the 
Civil Court. However, in 1998, the plaintiff 
brought a suit for rent against the defendant 
inthe Revenue Court. In that suit the 
defendant raised the following pleas: first, 
that he cultivated the land withont any 
rent having been legally fixed; secondly, that 
the plaintiff had formerly brought a suit 
for rent but had withdrawn it because no 
rent had been fixed; thirdly, that as the plain- 
tiff had not had the rent assessed by a Court 
and as no rent had been fixed by an agreement 
between the parties the plaintiff had caused 
a fictitious rent to be entered which, as a 
matter of fact, had not been paid, and, fourthly, 
that the plaintiff had only purchased trees 
of the grove, that he had cut andre. 
moved his trees and that he could not sae for 
rent, The Assistant Collector framed five 
issues, the last issue being "is the plaintiff 
legally entitled to sue or noi?" The mean- 
ing of this issue apparently was whether or 
not the relationship of landlord and tenant 
existed between the parties. The plaintiff 
apparently purchased the grove standing on 
this land on the 19th December 1871 
from one Musammai Jasoda, who presumably 
was a tenant from the zemintar, Tha de. 
fendant’s case in the suit for rent was that 
the plaintiff had cut and removed his trees, 
that the zemindar had granted the land to 
the defendant for the purpose of planting a 
grove aud allowed him to hold the land rent- 
free, and that he, the defendant, had planted 
the grove aud the trees then standing on the 
land. The parties went into-evidence and the 
Assistant Collector held that the relationship 
of landlord and tenant did not exist be- 
tween the parties and, therefore, the plaintiff 
was not legally entitled to sue for rent, He 
did not attempt to decide the other issues. 
The plaintiff then came tothe Civil Court 
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with the present suit. He made his claim 
in a peculiar manner, He went back to 
the ejectment suit of 1906. He pleaded 
that in that suit the defendant had set up a 
title in himself and had denied the plaintiff's 
title, that the Assistant Collector had decided 
the point in plaintiff's favour, that the defer. 
dant instead of appealing to tle District 
Judge (there being a question of proprietary 
title) had appealed to the Commissioner, that 
ihe Commissioner had no jurisdiction to hear 
ihe appeal, and that, therefore, his decision 
upsetting that of the Assistant Collector was 
ulira vires and of no force, In execution of 
the Assistant Collector’s decree the plaintiff 
bad ejected the defendant but after the 
decision ofthe Commissioner the defendant 
in execution of the Commissioner's deoree 
re-gained possession. The re-gaining of posses- 
sion in this manner the plaintiff claimed to 
be a trespass and he pleaded the decision of 
the Assistant Collector as res judicata. The 
Court of first instance accepted this plea of 
the plaintiff and decreed the suit without 
going into the merits. On appeal the lower 
Appellate Court held, relying on the decision 
in Niranjan v. Gajadhar (1), that the question 
between the parties was not a question of 
proprietary title and, therefore, the appeal 
did lie tothe Commissioner and the point 
was, therefore, not res judicata by reason 
of the Assistant Oollector’s decision in 
1906,and remanded the case for decision on the 
merits. On the merits the Munsif found in 
favour of the plaintiff and held that beyond 
doubt he was the owner. In this finding 
the lower Appellate Court has also acquiesced 
and this is a finding of fact and I am bound 
by it. In the Munsif’s Court, however, after 
the evidence had been taken, a plea was raised 
orally that the decision of the Assistant 
Collector in 19C8in the rent suit operated as res 
judicata ow this very point as to which of 
the parties was the owner of the grove. Both 
the Courts below have rejected this conten- 
tion and held that the decision did not 
operate as res judicata. The sole point taken 
on appeal before me is that the decision 
of 1908 by the Assistant Collector does 
operate as res judicata and the Civil Court is 
beund by that decision and cannot go behind. 
it. The question inthe Revenue Court was 
a question between two persons claiming 
tenant-right. It is urged before me that 
(1)54.L.9. 71; A. W. N. (1906) 45; 30 A, 133, 
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a grove-holder is not a tenant within the 
meaning of the Act, that the word "land" 
defined in the Tenancy Act is land which ig 
held for agricultural purposes, that the present 
land is held for the purpose of a grovo and 
not for agricultural purpose, and that, there. 
fore, the question between the parties in the 
rent-suit of 1208 waa really a question of 
proprietary title and not a question of tenant. 
right. To this contention I find myself un- 
able to accede. One has only to look to the 
pleadings of the defendant in the rent-suit 
of 1908 to see that he admittedly cultivated 
ihe land, that the land was, as a matter of fact, 
being used for agricultural purpose; but over 
and above that the land which is nsed for the 
purpose of a grove is, in my opinion, used for 
agrioultural purpose. The person who holds 
it is a person by whom rent is and would be 
payable but for a contract express or implied, 
Rent, moreover, means what is to be paid 
or delivered by & tenant iu cash or in kind 
for the land held by him oron account of & 
grove. I have no hesitation in holding that 
a grove-holder is a tenant. It is unnecessary 
for me to decide the more difficult question 
as to what class of tenant he may be. For 
the purpose of the present case, it is sufficient 
to decide that he isa tenant and that the 
matter in dispute between the present parties 
is merely a question of tenant-right and not 
proprietary title. In my opinion, the decision 
in Niranjan v. Gajadhar (1) is one which 
applies to the present dispute. The decision 
by the Tahsildar in 108 was a decision on the 
point as to the relationship of the parties, 
No doubt, he was of opinion that the defen- 
dant had received the land direot from tho 
zemindar and not from the plaintiff, and for 
this reason he held that the defendant wag 
not the plaintift’s tenant. I fail to see that 
this decision is a bar to the present suit. The 
plaintiff, as a matter of fact, has had to accept 
that decision ard also the Commissioner's 
decision and has come to the Civil Court to 
gue the defendant asa trespasser. To hold 
that the decison of the Tahsildar on the point 
operated as 7es judicata would really lead to 
gross injustice. The Revenue Court has 
declined jurisdiction and has held that the de- 
fendant is not the plaintiff's snb-tenant. 
The plaintiff accepting that has now sued in 
the Civil Court to eject the defendaht as a 
trespasser. Tl.e zemindar is uo party to the 
suit which is one between rival claimants toa 
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tenant.right, and as between them the matter 
is one for decision by the Civil Court and 
the Assistant COollector’s decision cannot 
operate as ves judicata. Hither the defendant is 
a trespasser or a sub-tenant and the plaintiff is 
entitled to have his right to eject the defen- 
dant decided by a competent Court. In my 
cpinion the decision of the Court below on this 
point is perfectly. correct. The plaintiff is 
not precluded by the decision of the Tahsil- 
dar. The appeal, therefore, fails and is dis. 
missed with costa including in this Court fees 
on the higher scale, 

Appeal dismissed. 





CALOUTTA HIGH COURT. 
Srconp O1vin Appears Nos. 1287 anp 1304 
or 1909, 

'" January 15, 1912. 
Present:—Mr. Justice Coxe. 

Lala MEHDI LAT —PiAINTIFF—ÀÁP?PELLANT 
VETSUS 
W. M. GRANT AND ANOTHER— DEFENDANTS 


—Ist any 954p PARTY— RESPONDENTS. 
f Bengal Tenancy Act (VIII of 1885), s. 22, sub-s. (8) 
—Ijardar purchasing occupancy-holding—Occupancy- 
right, whether ceases—Tenancy, whether ceases, 

When anijafdar purchases an occupancy-hoding, 
the oceupanoy-right comes to an end, but the holding 
itself does not cease to exist. 

Ram Mohan Pal v. Sheikh Kachu, 32 C. 886,9 0. W. 
N. 249; 1. C. L. J. 1, relied upou. 

Ramrup Mahto v. H. Manners, 4 O.L. J. 209 and 
Raghbar Mahto v, B. Manners, 18 O. L. J. 568; 11 Ind. 
Cas. 389, referred to. 

Therefore, the purchaser of & holding from an 
ijardar, becomes a vaiyat. 


Appeal from the decree of the District 
Jugde of Bhagalpore, dated March 4th, 1909, 
confirming that of the Assistant Settlement 
Officer of Bhagalpore, dated September 15th, 
1908. 

Babu Khetra Mohan Sén, for the Appel- 
lant. 

Babu Biraj Mohan Mojumdar, for the Res- 
pondents in S, A. No. 1287 of 1909, 

JUDGMENT. 
S. A. No. 1287 or 1909. 

This appeal arises out of a suit under 
section 106 of the Bengal Tenancy Act. 
The case for the plaintiff, as laid before 
me, is as follows. The lands in suit 
originally belonged to four tenants, Suits 
for rent were bronght against them by 
ihe Zjardar in possession of the village. He 
obtained decrees aud sold the holdings in 
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Three of these holdings he pur- 
chased himself. The fourth, that of Jitu 
Manji, was purchased by the plaintiff. 
Thereafter, the zjardar sold the jote right in 
the three holdings that he had purchased to 
the plaintiff. The plaintiff contends, with rcs- 
pect to these four holdings, that he is a ratyat 
and the defendants are his under.razyais. 
In the record-of-rights he was recorded as 
a tenure-holder and the defendants as razyats 
under him. He disputed the correctness of 
this entry. Hence thissuit. The defendants 
supported the case of the plaintiff in the 
Courts below. But, notwithstanding this, 
the Assistant Settlement Officer, in the first 
instance, and the learned District Judge in 
appeal held that the entry in the record-of- 
rights was correct and dismissed the suit. 
The plaintiff appeals to this Court. It 
appears to me that the jadgment of the 
Courts below cannot be sustained. The 
learned District Jadge proeeeds upon sec: 
tion 22, sub-section 3 of the Benzal Tenancy 
Ast, as it stood before the amendment of 
1907. That sub-section enacted that an 
13ardar could not acquire & right of cesupancy 
in any lard comprised in his zjara. It was 
held in Zamrup Mahto v. H. Manners (1) that 
this sub-section did not refer to cases where 
the 1jardar had acquired the land by pur- 
chase, This view has been dissented from in 
Raghubar Mahto v. H. Manners (2). But, 
even if it is correct, the sub section cannot, 
in my opinion, be considered as laying down 
that when an ‘jardar purchased a holding 
in execution of a decree under the Bengal . 
Tenancy Act, as ib stood before ib was amended, 
the tenancy ceased to exist. It was held in 
the leading case of Ram Mohan Pal v. Sheikh 
Kachu (3) that in cases coming under the 
preceding sub-sections of the section, al- 
though the occupancy-right came to an end, 
the holding itself did not eease to exist, It 
may well be that after the purchase by the ^ 
tjarder the occupancy right came to an end. 
But lam not prepared to say that the ten- 
ancy itself came to an end, or that it could not 
be transferred to the plaintiff by the zjardar. 
Tt is stated in the plaint that what was sold 
to the plaintiff was the purchased ‘ole right 
of the 7jardar ard this statement is not 


controverted in any way. It appears to me, 
(11 40, L: J. 209. | 
(9) 18 0. L. J. 568; 11 Ind. Cas. 389. 
(8) 9 C. W, N. 249;.1 C. La. J, 1; 82 C. 386. 
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therefore, that whether the plaintiff has 
occupancy-rights or not, he certainly pur- 
chased the interest of a rayat and not that 
of a tenure holder. The view of the learned 
District Judge that the purchase from the 
qwardur did not convey occupancy rights to 
the appellant is not sufficient to justify the 
decision that the appellant is, therefore, a 
tenure-holder. 

As regards the holding of Jitu Mauji sec- 
tion 22 can have no application and it cannot 
be held that the appellant has any higher 
right in the land, covered by this purchase, 
than that which the original ratyats had. It 
seoms to me, therefore, that on the facts 
found by the learned District Judge the 
plaintiff is ara¢yat and is entitled to relief 
under section 106 of the Bengal Tenancy 
Act. 

This appeal has not been contested by any 
of the principal defendants. The Deputy 
Registrar has been appcinted guardain ad 
litem of cértain minors among the proprietors 
of the village. Bat he cannot in any way 
object to the rolief which the plaintiff 
claims. 

The appeal is decreed and the plaintiff is 
declared entitled to be recorded as a raryat 
and to have the defendants recorded as 
under-razyats in the record-of-rights, 

In the circumstances of the case, the costs 
of this appeal need not be allowed. But he 
will get his costs in the lower Courts. 

S. A. No. 1304 of 1909. 

This appeal is governed by the judgment 
delivered in Appeal from Appellate Decree 
1287 of 1909 and the same relief will 
be allowed to the appellant. 

Appeals allowed. 





CALCUTTA HIGH COURT. 
Sreconp Oivis APPEAL No. 2816 or 1909. 
July 7, 1911. 
Present; —Mr, Justice Mookerjee and 
Mr, Justice Carnduff. 
JANKI PERSHAD SINGH AND OTE£BS— 
DEFENDANTS — ÁPPELLANTG 
" VETSUE 
Syed YAHIA HOSSAIN AND OTHERS— 


ParniNTIFFS— RESPONDENTS. 
Power-of-attorney —Am-muktearnamah—Parda-nashin 
lady —~Awthority to hwsband—-Power to execute deed of 
gale, whether includes power to .ewecute agreement for 
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sale—Specific Relief Act (I of 1877), ss. 22, 27, cl (c) ~ 
Transferee without notice-—Nolice to some of transferees, 
members of joint Mitakshara family, whether good— 
Specific relief, grant of —Discretion of Court. 

A power given to an attorney to execute deeds of 
sale does nob authorize him to enter into an agree- 
ment for sale. 

A notice to some of the transferees who are mem- 
bers of a joint Mitakshara family, in the absence of 
anything to show that those to whom the notice was 
given were entitled to represent the others, is nota 
sufficient notice within clause (c) of section 27 of the 
Specific Relief Act. 

A contract for sale of land was made with a par- 
da.nashin Mahomedan lady through her husband who 
was her attorney. The purchase-money, although not 
insufficient, was considerably less than what was paid 
by a subsequent purchaser. The authority of the 
husband to bind the lady was not proved, The vari- 
ation of the time at which the contract was to be 
performed was not shown to have been assented to by 
the lady herself: 

Held, that the Court may properly refuse to enforce 
the contract for sale. 


‘Appeal from the decree of the District 
Judge of Gaya, dated September 4th, 1909, 
affirming that of the first Munsif of that 
place, dated March 3lst, 1909. 

Babus Umakali Mukherjee and Gonesh Dutt 
Singh, for the Appellants, 

Babus Manmatho Nath  ukherjee, Probo h 
Ohandra Ohatierjee and Mr. Khurshed Hossain, 
for the Respondents. 


JUDGMENT.—This appeal is directed 
against a decree in a snit for specific perfor- 
mance of acontract of sale of property 
which admittedly belonged to the first de- 
fendant, a parda-nashzn Mahomedan lady. The 
case for the plaintiffs is that a contract was 
made with them in Junary 1905 for the sale 
of this property to them at the rate of Rs, 50 
per dam, It was agreed at the time that the 
conveyance should be executed upon payment 
of the consideration in May following. The 
plaintiffs alleged that they were unable by 
reason of mishaps in their family and the 
advent of plague in that part of the country 
to perform their part of the contract and 
the vendor consented to have the conveyanaoe 
executed in August or September 1905. If 
is admitted that the conveyance was not s9 
executed, and it was nob till the 13th Decem- 
ber 1905 that the plaintiffs were in a posi. 
tion to tender a conveyance to the defendant 
for execution. Meanwhile, negotations 
appear to have taken placa between the 
vender and the defendants-appellants before 
us, and onthe 27th January 1906 a con. 
veyance was actually executed by the first 
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defendant in their favour. There is evidence 
to show that on the 13th January 1908 the 
defendanta had purehased the stamp-paper 
on which the conveyances was subsequently 
executed. This indicates plainly that the 
negotiations with them had baen completed 
on or before that date. On the 27th March 
1907, the plaintiffs commenced this action 
to enforce specific performance of the alleged 
contract of sale in their favour. The claim 
was resisted by the purchasers on various 
grounds, but their objections were overruled 
by the Court of first instance and a decree 
made in favour of the plaintiffs. Upon appeal 
that decree has been confirmed by the 
District Judge. On the present appeal, the 
decree of the District Judge has been assailed 
substantially on three grounds, namely, first, 
that the plaintiffs are not entitled to 
succeed because the authority of the hasband 
of the first defendant to bind her by the 
agreement has not bsen established; secondly, 
that tbe facts found do not show that the 
defendant’s are purchasers with notice of the 
alleged prior contract in favour of the 
plaintiffs; and, thirdly, that under the cir- 
'eumstances of the case the Court, in the 
exercise of its discretion under section 22 
of the Specific Relief Act, ought not to decree 
specific performance. 

In so far as the first of these grounds is 
concerned, it appears to have been the case 
of the plaintiffs in the Courts below that the 
second defendant (the husband of the first 
defendant) entered into negotiations with 
the plaintiffs for the sale of this property 
on behalf of his wife. The plaintiffs placed 
reliance upon a  power-of attorney, said to 
have been executed by the wife in favour 
of the husband. This power-of-attorney 
was not produced in the Courts below. In 
fact the attempt of the plaintiffs to enforca 
its production was unsuccessful. But the 
defendants could not be blamed for the resalt, 
as they were substantially in the same 
position as the plaintiffs themselves; it is 
not suggested that the power-of-attorney 
was in their custody. Apart from this cir- 
cumstauce, it is clear from an extract from 
the power. of-attorney, which has bean 
produced in this Court, that the power-of- 
attorney did not authorise the husband tu 
bind his wife in this manner. The extract 
shows that the husband was authorised to 
execute, amongst other documents, deeds of 
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sale and to admit execution thereof before 
the Registering Officer. This power-of-a- 
torney obviously does not authorise the hust 
band to enter into an agreement for sale of 
the property owned by his wife. Clearly, an 
agreement for the sale of property and the 
execution of a conveyance after the agreement 
for sale had been made by the owner of the 
property, are entirely distinct things. Con- 
sequently, the power-of-attorney is of no 
assistance to the plaintiffs. We may further 
point out that even if the power-of-attorney 
had been of any avail to the plaintiffs and 
even if the original had been produced, it 
would have been necessary for the plaintiffs, 
as pointed out by their Lordships of the Judi- 
cial Committee in Sudh?shé Lal v. Sheobarat 
Koer (1), to show that it had been executed 
by the wife under circumstances which would 
make it binding upon a parda-nashin lady. 
In so far, therefore, as the judgment of the 
District Judge is based upon the assumption 
that as the power-of-attorney had not been 
produced, it had been withheld because if 
produced it would not support the case of 
the defendants, cannot bs upheld. The 
learned Vaku for the plaintiffs-respondents 
has, however, contended that there is evi- 
dence to show that, apart from the power- 
of-attorney, the contract was in reality en- 
tered into between the plaintiffs on the one 
hand and the lady on the other directly. 
He has invited our attention to a passage in 
the judgment of the District Judge where 
it is stated that a witness on behalf of the 
plaintiffs swears that he had a conversation 
with the lady on this matter, and she told 
him that she had allowed her husband to 
make a contract for sale at the rate of Rs, 50 
per dam. But the plaintiffs are placed 
in a position of obvious disadvantage if they 
rely upon a contract direct with a parda-na- 
shin lady. Even if it is assumed for a 
moment that the agreement was made directly 
with her at the final stage of the transaction, 
there is no finding in the judgment of the 
District Judge that the subsequent variation 
was with her sonsent. As we have already 
explained, the contract was not performed 
at the time ‘originally fixed, that is, May 
1905. The plaintiffs asked for an extension 
of time till September following. But even 
then, they were not ready to perform their 


part of the agreement and it was not till 
(1)C. 245; 8 I. A. 30. 
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the middle of December that they were in 
a position to tender the conveyanse to the 
lady for execution. It is not shown, as we 
have stated, that the lady either expressly 
or by implication assented to the variation 
of one of the most important terms of the 
contract, namely, the time when it was to 
be performed. Under these circumstances, 
we are of opinion that the first ground 
urged on behalf of the appellants must 
prevail, 

In so faras the second ground taken on 
behalf of the appellants is concerned, there 
18, in our opinion, no answer toit. Under 
section 27 of the Specific Relief Act, the 
contract could not be enforced as against 
the defendants if they were transferees for 
value who had paid their money in good 
faith and without notice of the original 
` contract., On this part of the case, the 
plaintiffs suggested that written notices had 
been served upon the defendants. That, 
however, was of no avail, becanse it trans- 
pired that the notice had been served too 
late. The alternative case which they put 
forward was that verbal notices were given 
to two of the defendants. This also would 
not avail them, because if the theory is 
adopted no notice was given to someof the 
purchasers. Bat it was ingenuously suggested 
by the learned Vakil for the plaintiffs- 
respondents that these purchasers were 
members of a joint Mitakshara family and 
that if notice were given to two of them, 
they might be treated as operative against 
all. This contention is obviously fallacious. 
It is clear that the conveyance of the 
defendants was to be executed in the name 
and for the benefit of all the members of 
their family. If the notice was binding 
upon them all, because the two persons to 
whom notice was given were the leading 
members of the family, the other members 
need not have been joined as parties to 
this suit. The fact that they have all 
been joined as parties shows that the contract 
for salo was made with them and there is no- 
thing to show that two of them were entitled 
to represent the others. It was necessary 
for the plaintiffs to establish notice in time 
as against them all; this has not been done. 
We are, therefore, of opinion that the case has 
not been brought within the provisions of 
section 27 of the Specific Relief Act as ex- 
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plained in Kannan v. Krishnan (9), It was 
pointed out in this case by. Mr. Justice 
Muthusami Ayyar that the intention of sec- 
tion 27 was to adopt the equitable doctrine 
of notice in suits for specific performance to 
protect bona fide purchasers for value, and to 
treat at the same time purchasers with notice 
as persons purchasing subject to the vendor’s 
pre-existing contractual obligations or with 
notice of a trust in favour of the party en- 
titled to specific performance. But here the 
facts found by the District Judge do not 
show that the defendants are persons against 
whom the contract set up by the plaintiffs 
may be specifically enforced. 

In so far as the third ground taken by the 
appellants is concerned, it must clearly suc- 
ceed, We are invited to enforce specific per- 
formance of a contract for sale of land 
alleged to have been made with a parda-nashin 
Mahomedan lady. The _ purchase-money, 
althought it might be treated as not insuffi- 
cient, is considerably less than what has been 
offered and paid by the appellants befors us. 
The transaction is surrounded by circumstan. 
ces by no means free from doubt and sus- 
picion. The authority of the husband to bind 
the lady has not been proved. The variation 
of the time at which the contract was to be 
performed has not been shown to have been 
assented to by the lady herself. Under 
these circumstances, we are of opinion that 
we may, under section 22 of the Specific 
Relief Act, properly refuse to enforce this 
contract. That section provides that the 
jurisdiction to decree specific performance 
is discretionary and the Court is not bound 
to grant such relief merely because it is 
lawful to do so; the discretion of the Court, 
however, is not arbitrary but sound and 
reasonable guided by judicial principles and 
capable of correction by a Court of Appeal. 
We are not unmindful that, as pointed out 
by their Lordships of the Judicial Committee 
in the case of Jaspal Kunwar v. Indar Bahadur 
(3), au Appellate Court will not in this 
respect lightly interfere with the exercise of 
discretion by the primary Oourt. In the case 
before us, however, the Districh Judge has 
refused to exercise his discretion under 
section 22 on the ground that the vendor 
herself was not the appellant in his Gourt. 


(2) 13 M. 824. 
(3) 81 I. A. 67; 26 A, 238. 
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That view clearly cannot be sustained. It 
waa pointed out by the Full Bench of the 
Madras High Court in the case of Gurusam 
Sastrial v. Ganapatita Pillat (4), that the 
fact that subsequently to and in breach of his 
contract to sell, the vendor has sold the 


same land to third parties having notice of 


' the contract, and that, if the relief is refused 
to the plaintiff, the land may remain in 
possession of such third parties, does not 
affect the question as to the propriety of 
the exercise by the Court of its discretionary 
power to enforce the contract. This view 
was also accepted as well founded io the 
case of Battantha Barik v, Shib Dass 
(5). We, therefore, do not feel inclined to 
remand the case, as we might possibly have 
done, if the District Judge upon a considera- 
tion of all the circumstances of the case 
had refused to exercise the discretion vested 
in him under section 22 of the Specific 
Relief Act. 

The resvlbis that this appeal is allowed, 
the decree of the District Judge set aside 
and the suit dismissed, but, under the eir- 

without costs. 
Kia Appeal allowed, 


(4) 5 M. 337. 
(5) 2 C. L. J. 821. 





MADRAS HIGH COURT. 
Sgooxp CIVIL ÁePEAD NO. 843 or 1911. 
January 25, 1912. | 
Presont:— Mr. Justice Sundara Aiyar. 
In re VELAPPA GOWNDEN-PLAINTIFF 
APPELLANT. 5 : 

indu Law — Alienation— Widow— uture necessity- 
Pide om succession amd poasession— Declaration 
to reversionary rights, whether can be granted — Discretvon 
— ice — Pleadings. 

Wheres Hindu widow's husband's brother challenges 
an alienation by her on the allegations that he BUC- 
cooded to the property alienated by survivorship and 
was in possession of it, on both these allegations being 
found against him, he cannot he allowed to change his 
cause of action and ask that he may be given a dec- 
laratory decree to the effect that the alienation by the 
widow would nob affect his reversionary interests in 

iy. 
i^ Pidu Tion has no right to sell her husband’s 
ideration to be received by her in 


operty for & consi by 
ATN unions there is any urgent necessiby iu the 


near Suture. 
Second appeal against the decree of the 


District Court of Trichinopoly, in A. S. No. 
173 of 1910, presented against that of 


INDIAN OASES. 


[1912 


the District Munsif of Karur in O. S. No. 1236 
of 1908, 


Mr. S T Srinivasa Gopalachari, for the 
Appellant. 
This case coming on for orders as to 


admission the Court passed the following. 

JUDGMENT.—The defendant took a 
sale-deed from the plaintiff’s 2nd witness, 
who is the plautiffis brothers widow. The 
plaintif alleges in his plaint that he and his 
deceased brother were undivided, and that, 
after the latter’s death, he bacame the 
sole owner of the plaint property and 
was in possession, and that his brother’s 
widow executed a sale-deed in favour of the 
defendant, purporting to treat the property as 
hers by right of inheritance from her 
husband. The plaintiff asked for a declara- 
tion thatthe sale in favour of the defendant 
would not affect his rights in the property. 
Both the Coarts have found against the 
plaintiff both on the question of his right 
ag survivor to succeed to the property on 
his brother’s death and on the question of 
possession, They have held that the plain- 
tiff and his brother were divided. On the 
question of the validity of the alienation, 
the Munsif found that Rs. 1,000 was borrow- 
ed by the widow for defraying the expenses 
of her daughter's marriage and for the balance | 
of Rs. 950, she received a hypothecation 
document from the vendee charging the lands 
sold. This was the case set up by the defen- 
dant himself. It is quite clear that the 
widow would have no right to sell her 
husband’s property for a consideration to 
be received by her in future, when there is 
no allegation that there was any pressing 
necessity to provide for any expenses in the 
future in the interests of her husband’s 
estate. Itis not alleged in this case that 
Rs. 250 was wanted for any urgent necessity 
in the near future. 


The alienation, therefore, cannot apparent- 
ly be supported as one binding on the 
reversioner. But this question really did 
not arige in the case, for the right which the 
plaintiff wanted to be declared was a present 
right asowner of the property, he having 
obtained the sole title by survivorship on 
the death of his brother. In such a case, no 
question of the validity of the alienation 
with respect to its effecb on the rights of 
reverBioners arises, If the widow did not 
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succeed to the property as her husband's 
heir, then the alienation-would be absolutely 
void as against the plaintiff, the present 
owner, and the character of the alienation 
would, in that case, also be equally un- 
necessary. The appellant’s Counsel presses 
for a declaration that the alienation would 
not affect his -reversionary rights, This, as 
already stated, was not the right which he 
sought to be declared in his plaint, and ib 
is quite possible that the defendant, not- 
withstanding the framing of the third 
issue regarding the character of the aliena- 
tion, might not have adduced all his evidence 
relating to that question, as he might have 
been advised that any finding on that 
issue would not affect the dearee which the 
Court should pass in the case. And Í do 
not think this is a case in which the Court 
should permit the plaintiff to vary the 
cause of action on which he came into Court 
and grant the discretionary relief of declara- 
tion. I have no doubt that the Court would 
be well advised not to exercise its discretion 
in such a case in favour of the plaintiff, 

I would, therefore, dismiss the second 
appeal without pronouncing a decisive opinion 
on the third issue. I have already stated 
that I would not be prepared to accept the 
finding of the lower Appellate Court that the 
alienation is binding on the plaintiff, I dis- 
miss the second appeal. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND Civi, ÁPPEAL No, 427 oy 1911. 
January 26, 1912, 
Present:—Mr. Justice Banerji. 
Musammat KOLPATI KUAR-—PLAINTIFF-— 
APPELLANT 
versus 


RAJDHARI LAL AND OTHERS-— DEFENDANTS 


— RESPONDENTS. 

Mortgage executed during pendency of suit in which 
mortgagar’s title to the property is in queston-—Lis 
pendens—Res judicata. 

A mortgage, executed during the pendency of 
a suit in which the mortgagor’s title to the property 
isin question, is subject to the result of the suit. 
If the suit is decided against the mcrtgagor, any 
subsequent suit by the mortgagee on the basis of 
the mortgage would be barred as res judicata. 
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Second appeal from the decision of the 
District Judge of Ghazipur, dated the 14th 
day of September, 1911. 

Mr. Gobind Prashad, for the Appellant. 

Mr. Haribans Sahat, for the Respondent. 

JUDGMENT.—This was a suit for sale 
upona mortgage of the 21st of November 
1894 executed by one Musammat Sahodra. 
It was brought against the nephews of her 
husband, she having in the meantime died, 
The defendants contested the claim on the 
ground that Sahodra had no interest in the 
property as her husband died as a member 
of a joint Hindu family and the property 
passed by right of survivorship to the other 
members. 

The Court of first instance found that the 
family was joint and that, therefore, Musam- 
mat Sahodra had no right to make the 
mortgage and that the mortgage could not be 
euforced as against the property now in the 
hands of the defendants. That Court dis- 
missed the suit. The decree of that Oourt 
has been affirmed by the lower Appellate 
Court on the ground that ina suit between 
Sahodra and Gaya Prasad, the ancestor of the 
defendants, it was held in 1895 that Gaya 
Prasad, father of Beni Prasad, and Ganga 
Prasad, husband of Musammat Sahodra, were 
joint at the timeof Ganga Prasad’s death, and 
that this judgment operates as res judicata, 
It is contended on behalf of the appellant that 
as the mortgage in her favour was executed be- 
fore the date of the judgment and she was not 
a party to the litigation in which the judgment 
was passed it could not operate as res judicata 
as against her. It appears that Musammat 
Sabodra had applied to the Revenue Court 
for partition. In that case Gaya Prasad, the 


' ancestor of the defendants, raised the objection 


that Sahodra had no interest in the property, 
thefamily being joint. Thequestion whetherthe 
family was joint or separate was in issue iu 
that case and this question was decided in 
favour of Sahodra by the Court of first instance, 
but an appeal was preferred to the District 
Judge from the decision of that Court. It was 
during the pendency of tbat appeal that the 
mortgage in favour of the plaintiff was execut- 
ed. As the question of the mortgagor's title 
was then in litigation and the plaintiff took 
a mortgage from the mortgagor during the 
pendency of the litigation she took the mort- 
gage subject to the result of that litigation, 
Under the ruleof is pendens the decision 
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in that case is binding on the plaintiff and 
the Court below is right in holding that it 
operates as res judicata upon the question of 
Sahodra’s title. Of course, had the mortgage 
in favour of the plaintiff been executed before 
the institution of the partition-case, the 
judgment in the partition-case would not 
have been binding on the plaintiff, but, under 
the circumstances stated above, itis clearly 
binding. Thisis the only ground urged in 
appeal, and as it has no forcel dismiss the 
appeal with costs including fees on the 
higher scale, 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First Civi, Apprat No. 269 or 1910, 
January 16, 1912, 
Present:~-Sir Henry Richards, Kr., K.O., 
Chief Justice, and Mr. Justice Banerji. 
ABHAI CHARAN CHAKRAWATI— 
D&FENDANT—-À PPELDANT 
versus 
KESHO DAS AND OTHERS—PLAINTIFFS— 


RESPONDENTS. 

Agent amd principal—Principal entitled to final 
account at the determination of agency — Accounts. 

A principal is always entitled to have a final ac- 
count taken between himself and his agent at the 
determination of the agency. If accounts have been 
taken from time to time and settled between the 
parties, the agent when rendering the final account will 
be entitled to rely upon those casual accounts and to 
urge that they ought to be accepted as being prima 
facie correct. 


First appealfrom the decision of the Sub- 
ordinate Judge of Benares, dated 20th July 
1910. 

The Hon’ble Dr. Sunder Lai (with him the 
Hon’ble Mr, Moti Lal -Nehru), for the Appel- 
lants. 

Mr. J. N. Ohoudhri (with him Dr. Satish 
Ohandra Banerji), for the Respondents. 

JUDGMENT,—In our opinion, the decision 
of the learned Subordinate Judge was quite 
` correct. It is perfectly clear that there 
never was a final account between the parties. 

The principal is always entitled to have a 
final account taken between himself and his 
agent at the determination of the agency. If, 
from time to time, accounts have been taken 
and sebtled between the parties, the agent 
when rendering his final account will be 
entitled to rely upon those casual accounts 
and to urge that they ought to ba accepted as 
being prima facie correct, But, in the present 


hj 
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case, it is perfectly clear that there never has 
been a final account between the parties. 
The decree of the learned Subordinate 
Judge was accordingly quite correct and we 
dismiss the appeal with costs, including in 
this Court fees on the higher scale. 

Appeal dismissed. 


Mrentani agaran ank REE 


MADRAS HIGH COURT. 

Civit Revision PETITION No. 291 or 1911. 
January 19, 1912. 
Present:—Sir Ralph Benson, Judge. 

S. K. SANKA AIYAR —PETITIONER 
versus 
S. K. SUBBIAH IYER AND ANOTHER— 


RESPONDENTS, 

Limitation dct (IX of 1908), Sch. I, Art. 164—Service 
of summons— Ignorance of proceedings— Limitatton, 

Article 164 of Schedule I of the Limitation Act (IX 
of 1908) applies only when the petitioner had know- 
ledge of the decree in cases where summons was nob 
duly served on him. 

it does not apply where the defendant alleges that 
he was duly served but that he had no knowledge of 
any of the proceedings. j 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Subordinate Judge of Tinne- 
velly, dated the 12th July 1910,in M. P. 
No. 347 of 1910 in S. C. S. No. 69 of 
1909. 

JUDGMHNT.—The Article applicable is 
Article 164 of the Ist Schedule of 
the new Limitation Act (IK of 1908), and 
the time is 30 days from the date when the 
petitioner had knowledge of the decree in the 
cases where the summons was not duly serv- 
ed. In this ease, the defendant alleged in his 
affidavit that he was duly served and thai he 
had no knowledge of any of the proceedings. 
If that was true, there was no bar. The 
Subordinate Judge should have decided the 
plea before dismissing the application, He 
did not do so. l 

His order is seb aside, and he is directed to 
restore the petition to his file, and dispose of 
that according to law, The petitioner’s costs 
will abide the event. 

Order reversed. 


t 
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ALLAHABAD HIGH COURT. 
FULL BENCH 


SECOND Crvi APPEAL No. 191or 1911. 
January 23, 1912. 

Present —Sivr Henry Richards, Kr., K. C., 
Chief Justice, Mr. Justice Tudball and 
Mr. Justice Chamier. 
JAINATH PATHAK AND OTHERS— 
PLAINTIFES——APFELLANTS 
VETSUS 
KALKA UPADHYA AND OTHERS— 


DEFENDANTS— RESFONDENTS. 

Agra Tenancy Act (1I of 1901), s. 9— Entry of name 
as fiwed-rale tenant—Presumption as to nature of 
tenancy and not as to title to the tenancy—Conclusive 
proof. 

The entry as to fixed-rate tenancy mentioned in 
section 9 of the Agra Tenacy Act is conclusive proof 
as to the nature of the Tenancy only and not as to the 
title to the tenancy. 

Mulai Singh v. Rnjwant Singh A. W, N. (1906), 68; 
8 A. L. J. 842, referred to. 


Second appeal from the decision of the 
Additional Judge of Jaunpur, dated the 10th 
December 1910. 

Mr. Durga Charan Banerji, for the Appel- 
lants. 

The Hon'ble Nawab Abdul Majid, for the 

Respondents. 
JUDGMENT.—The facis, which must be 
assumed for the purposes of this appeal, are 
very clearly set forth in the order of reference 
of the learned Judges. The short point for 
our decision is whether or rota person who 
was recorded in the manner stated must be 
deemed to have all the estate in the fixed-rate 
tenancy vested in him or her alone, irres- 
pective of the rights of all other persons 
who under the ordinary law would be 
entitled to the tenanoy, but for the fact that 
such a personis so recorded. The defend- 
ants, who are the transferees of Musammat 
Rupao, rely on the provisions of section 9 of 
the Agra Tenancy Act. That section is as 
follows:— Every entry at the last revision of 
records before the commencement of this 
Act recording. & person as a permanent 
tenure-holder, or a fixed-rate tenant, or 
otherwise shall, in the absence of a judicial 
decision to the contrary in proceedings 
instituted before the commencement of this 
Act, be conclusive proof that such person 
isa permanent tenure-holder, or a fixed- 
rate tenant, or not, ag the case may be.” 

The section is certainly unfortunately 
worded and prima facie the language of it 
is in favour of the defendants’ contention, vtz., 
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that Musammat Rupao must be deemed, 
having regard tothe words of the Act, as 
having had the entire estate in the fixed-rate 
tenancy and that their title as her transferees 
is complete. This view met with favour by 
the learned Judges who decided the case of 
Mula Singh v. Rawant Singh (1). They 
Bay, ‘in our opinion, the language of the section 
is clear and imperative,” T 

Prior to the passing of this Act, there had 
been some what similar provisions in Act X 
of 1598, (sections 3, 4 and 7): and Act XII 
of 1881 (sections 4, 5 and 6). "Under those 
Acts it was the duty of the Court to inquire 
as to the nature of a/tenaney which had been 
held at a fixed-rate for certain periods, and 
certain presumptions in favour of the 
tenants were provided, Those sections were 
ali intended to meet the case of disputes 
between the zemindar and his tenant as to 
the nature of the tenancy. Before the passing 
of the Agra Tenancy Act of 1901, at the 
time of revision of records, inquiries were 
held as to the nature of these tenancies, but 
these again were inquiries between the 
zemindar and the tenant and did not 
touch upon the title to the tenancy 
itself. It is admitted that fixed-rate 
tenancies, unlike occupancy-tenancies, are 
heritable and transferable. Section 20 ex- 
pressly so provides. Fixed-rate tenancies 
devolve on the death of the fixed-rate tenant 


according to the ordinary law. If the con- 


tention of the defendants be sound, namely, 
that by virtue of section 9 the entry is cone 
clusive not only between landlord and tenant 
but also between all persons claiming 
the tenancy, then it follows that if the 
managing member of a joint and undivided 
family was recorded as the fixed-rate tenant, 
the tenancy at his death would not devolve 
upon the surviving members of the joint family 
but would go to the heirs of the member of the 
family (who happened to be recorded) as 
if the family were separate. Again, if the 
widow or a daughter succeeded to a fixed- 
rate tenancy on the death of a fixed-rate 
tenant, who was a Hindu, the tenansy on 
the death of the widow or daughter would 
go to the heirs of the widow or daughter 
and not to the heirs of the last male holder. 

It seems to us quite clear that this could 
not have beenintended. A learned Judge of 


this Court, in Second Appeal No. 28 of 1906, 
(1) A. W. N. (1906) 68; 3 A. L. J, 842, 


P 
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held that section 9 did not apply to questions 
as to the title to the fixed-rate tenancy. The 
same view was taken by the Board of 
Revenue in a case reported in Gajadhar 
Dasaundi v. Gokul Dasaundhi (2). In our 
opinion, the decision of the Court below 
was not correct. The entry mentioned in 
section 9 ig conclusive proof only as to the 
nature of the tenancy. The case, however, 
was decided on the preliminary point and the 
general merits of the case were not gone 
‘into by the lower Appellate Court. We 
accordingly allow the appeal, set aside the 


decree of the lower Appellate Court, and 


remand the case with directions that the 
game may be re-admitted and the learned 
Judge do proceed to hear and determine the 
same according to law. 

Costs in this Court will be costs in the 
cause. Costs in this Court will include fees 
on the higher scale. 


Appeal allowed. 
(2) Select Decision No. 2 of 1909. 





ALLAHABAD HIGH COURT. 

Szconn Civi, Appean No 284 or 1911. 
January 25, 1912. 
Present=~Mr. Justice Benerji. 
M usammat MAGHLI-—DssFENDANT—- 
APPELLANT 
VETSUS 
Musammat LADLI—~ Pratntire— 


RESPONDENT. 

Hindu law—Possession of property by a female of 
a joint Hindu family not entitled to the property— 
Adverse possession-—Stridhan — Inheritance. 

S. and R, were two brothers living ina joint Hindu 
family. R. died before S,.leaving «à widow Mu- 
sammat Larsi. S, died a fortnight afterwards. 
Larai, the widow of R., got possession of the property 
as against the mother of 8. and remained in such pos- 
session for over twelve years: 

Held, that the possession of Musammat Larai was 
adverse to the rightful owner and that the property 
became her siridhan. 

Kashi Ram v. Musammat Amri 32 4.189;7 A. L.J. 
153; 5 Ind. Cas. 207. referred to. 

On Larai's death it devolved upon her heir as stri- 
dhan. | 

Ganeshi Lal v, Ajodhia Prasad, 28 A, 845; A. W. N. 
(1906) 39; 3 A. L. J. 85, referred to, 


Second appeal from the decision of the 
District Judge of Jhansi, dated 28rd Decem- 
ber 1910. 

Mr. Homtlton for the Appellant. 

Mr. Durga Oharan Banerji, for the Respond. 
ent. 
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JUDGMENT.—This was & suit for pose 
session of a 4-pie share out of 8 pies, and 
for a declaration that the defendant had 
no title to the said share. The property 


originally belonged to two brothers Ram 


Nath and Sham Nath. Ram Nath died in 
1884, and it has been found that his brother 
Sham Nath died a fortnight afterwards. 
The property came into the possession of 
Musammat Larai, the widow of Ram Nath, 
and she continued in possession until her 
death on the 20th of June 1904. The 
defendant-appellant is the widow of Ram 
Nath’s uncle. The plaintiff is Ram Nath’s 
mother. Upon tbe death of Larai half of 
the property was recorded in the name of 
the plaintiff and the other balfin the name 
of the defendant. t is this half share which 
the plaintiff claims in the present suit. She 
siates that upon the death of Musammat 
Larai she, as the mother of Ram Nath became 
entitled to ihe property. It is manifest 
that the defendant has no title. But she 
contends that the plaintiff has no right to 
the property claimed, as Musammat Larai 
wasin adverse proprietary possession for 
more that 12 years. It is true that upon 
the death of Sham Nath the person entitled 
to the property, there being no nearer heirs, 
was his mother, the present plaintiff, but 
she did not obtain possession and Musammat 
Larai, who had no title to the property, 
remained in possession for upwards of 12 
years. This possession was adverse fo. the 
plaintiff, the rightful owner. Larai thus 
acquired an indefeasible title tothe property 
by reason of her adverse  posscssion ard it 
became her Stvidhan. This was so held in 
Rashi Ram v. Musammat Amri (1). The 
properfy having beccme her siridhan it 
descended on her death as stridhan property 
to the person who was the heir to such 
properties. There can be no doubt that 
in the absence of nearer heirs her hkusband’s 
heirs were her heirs to ths property. The 
presumption is that she was married in the 
Brahma form and as it is not suggested 
that she left any other heirs who would be 
nearer to the heirs of her husband it passed 
to her husband's heirs, [See Golab Chandra 
Sarkar's Hindu Law, 111 Edition, p. 461; Tre- 
velyan’s Hindu Law of Inheritance, p. 98; 
Ganeshi Lal v. Ajodhia Prasod (2)). The 


(1) 82 A.189; 7 A. L. J. 153; 5 Ind. Cas. 207. 
(2) 28 A. 845; A. W. N, (1906) 39; 8 A. Li J. 85. 
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plaintiff as the mother of Ram Nath is Ram 
Nath’s heir, there being no nearer heirs. 
. Therefore, upon the death of Musammat Larai 
she became entitled to the property. There 
was no inconsistency between the title which, 
im my opinion, she has to the property and 
the title seb up by herin the plaint. She 
claimed in the plaint a right to the property 
as the heir of Ram Natb. It is in her 
capacity as heirof Ram Nath that she is 
entitled to the property upon the death of 
Musammat Larai whose stridhan the property 
in question became by reason of her adverse 
possession, The decrees of the Courts below 
are, therefore, right and this appeal must fail. 
I dimiss it with costs including fees on the 
higher scale. | 


Appeal dismissed. 





ALLAHAHAD HIGH COURT. 

First ÀPPEAL FROM ORpER No. 108 or 1911. 

January 23, 1912. 

Present; — Sir Henry Richards, Kr., K.O., 
Chief Justice, and Mr. Justice T'ndball. 
SAT NARAIN AND ANOTHER— DEFENDANTS— 
APPELLANTS 
versus 

BADRI NATH AND GTHERS— PLaINTIFFS— 

RESPONDENTS, 

Pre-emption—Vendee selling the property to another 
person prior to suit—Suit against the first vendee alone 
—Second vendee made party to the suit beyond one year 
after the first sale but within one year after second sale 
— Limitation Act (IX of 1908), Sch. I, Art. 10. 

A, sold his share in a village to B. on 16th Novem- 
ber 1909. JB.re-sold the property to C. on the 14th 
of November 19!Oand got the sale-deed registered 
on the 21s50f November 1910. D, sued B. for pre- 
emption on the lbth of November 1910. C. was 
made a party tothe suit in February 1911: | 

Held, that the suit was not barred by limitation. 

First appeal from the order of the Addi- 
tional District Jadge of Gorakhpur, dated 
80th June 1911. ; 

Dr, Te} Bahadur Sapru, for the Appellants, 

Mr. Iswar Saran, for the Respondents. 

JUDGMENT,—T wo points are raised in 
this appeal. J irsily, that the evidence ad- 
duced in the Court below was not sufficient 
to prove the custom, and secondly, that the 
suit is barred by limitation against the 
defendants-appellants. The sale took place on 
the 16thof November 1909. The original 
vendees re-sold the property to the appellants 
on the l4th of November 1910. The suit 
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was instituted ; on the 15th of November 
1910, but the present appellants were not 
impleaded as defendants until February 
1911. The sale-deed of the 14th of Novem- 
ber 1910 was not registered until the 2ist 
of November 1910. It thus would appear 
that the present appellants were no parties 
to the suit until after the expiry of one 
year from the date of the original sale. The 
plaintiff is admittedly a co-sharer with the 
original vendor, he is also an own brother. 
The original vendees were strangers. The 
second set of vendees who are appellants 
here, are co-sharers but not relations. The 
evidence in support of custom consists of tbe 
Wajtb.ul-arz of 1833; and that of 1860. Ac- 
cording to the custom, as worded in the 
Waijtb-ul-arz of 1838, there was a right of 
pre-emption to a co-sharer in the case of a 
sale to a stranger. According to the record 
in the Wajib.ul-asz of 1860 there is a right of 
pre-emption first to an own relation, who is a 
co-sharer, and then to the co-sharer against the 
strangers. The Court below has found that 
the custom exists and that the plaintiff as a 
co-sharer, who is a relation, has a right 
against the defendants-appellants who are 
co-Bharers, but not relations. We do not feel 
ourselves in the position to say that this 
finding was not justified. The custom which 
the plaintiff is putting forward was a very 
usual custom, vtz., the custom of a co-sharer, 
who is a relation, having & right of pre- 
emption against the co-sharer who is not a 
relation. So far as the finding of the Court 
below is a finding of fact it is binding on 
us in second appeal. With regard to the 
second point, viz., of limitation, we think on 
the facts that the suit is not barred.* It was 
the sale of the 16th of November 1909 
which gave the plaintiff his cause of action. 
He could not prevent the original vendees 
from re-selling the property, bui these vendees 
must be taken to have bought the property 
subject to the plaintiffs’ right to pre-empt. 
They, of course, were necessary parties in 
this sense that unless they were made 
parties they would not bə bound by a 
decree against their vendors, the original 


—— —— —— 

















*The Punjab Chief Court has held differently in 
Narain Singh v. Hayat, 25 P. R. 1908, 74 P. L. R. 
1903 and Shah Muhammad v. Piaramal, 84 P. R. 
1911; 13 Ind. Cas. 792 infra. But the view of the 
Chief Court is apparently unsound.—Ed. 
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vendees. We have already pointed out 
that the sale to the appellants was not made 
until the 14th of November 1910, and that 
the sale-deed bad not been registered when 
the fresent suit was instituted. In our 
opinion, the appeal fails aud ought to be dis- 
missed. We accordingly dismiss the appeal 

with costs. i 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Exrootion Srcowp ArreaL No. 118 or 1909. 
January 13, 1912. 

Present:—Sir Henry Richards, Kr., K. O., 
Chief Justice, and Mr. Justice Banerji. 
OUDH BIHARI PANDE AND ANOTHER— 
JUDGMENT-DEBTORS-— ÁFPELLANTB 
ters5us 
MAHADEO SAHI AND OTHERS— DECREE- 
HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLVII, v. 1 
— Review — Inconsistent judgmeut in the same case—- 
Error apparent on the face of the record. 

Where in the same case the High Court by mis- 
take gave two inconsistent judgments, one before and 
one after remand, the error washeld to be apparent 
on the face of the record and was corrected on re- 


Vie. 

Application for review of the judgment 
of the High Court, dated the 31st of May 
1509, in Execution Second Appeal No. 118 
of 1909. i 

FACTS.—A mortgage decree for sale was 
passed in favour of Mahadeo Sahi, Lallu 
Sahi and Bachai Sahiin 1899. At the 
date of the decree Mahadeo Sahi alone was 
major, the other two were, minors. The 
interest of each of the decree-holders was 
separately specified in the decree. Mahadeo 
Sahi made an application for execution of 
the decree on his own behalf as well as on 
behalf of the minor decree- holders. 
judgmeut-debtors made an objection that the 
application was barred by time. The Court 
of first instance as well as the lower Appellate 
Court overruled the objection of the judg- 
ment-debtors. In second appeal the High 
Court held on Ist of May 1907, that the 
application was not barred by limitation so 
far as the minor decree-holders were concern- 
ed;as sganst Mahadeo Sahi, however, the 
Court held that it would be so barred unless 
he conld establish certain payments which 
he alleged to have been made by the judg- 
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ment-debtors in. part satisfaction of the 
deoree, The case wassent back to the Court 
below to be disposed of accordingly. The 
Courts ‘below thereafter held that the pay- 
ments alleged by Mahadeo Sahi had been 
made and the application was not barred by 
The judgment-debtors again preferred’ 
a second appeal to the High Court. On 3lst 
of May 1909, the High Court upset tke 
decision of the lower Courts, and overlooking 
its judgment of the 1st of May 1907 decided 
that the application for execution was barred 
by limitation as against all the decree-holders. 
Lallu Sahi, one of the minor decree- holders, 
after having attained majority on 8th of 
February 1911, made an application for 
review of the judgment of the High Court, 
dated 3lst May 1909, on the ground that it 
was apparently inconsistent with the decision 
of the Court, dated Ist May 1907, and ought 
to be amended. 


Mr. Parmeshwor Dyal, for the Appellants. 
Mr. Surendra Nath Sen, for the Opposite 


Party. 


JUDGMENT.—The facts connected with 
this application for a review of judgment 
were shortly asfollows. An application was 
made by one Mahadeo on behalf of himself 
and certain minors for execution of a certain 
decree which awarded separate amounts to 
the different decree-holders. This Court by 
a judgment, dated the Ist of May 1907, de- 
cided that the decree was time-barred against 
Mahadeo unless he could establish certain 
alleged payments but that the decree was not 
barred against the minors. The case was 
accordingly remanded. The lower Courts 
held that the payments had been established 
and that the execution was not barred against 
Mahadeo. The matter came up before this 
Court and judgment was delivered on the 
3lst of May 1909. In that judgment the 
fact was overlooked that Mabadeo had ap. 
plied for execution not only for himself but 
also for the minors. The minors were not 
separately represented and the Court in 
error dismissed the application for execution 
as a whole, which had the effect of dismissing 
the application in so far as it was an appli- 
cation on behalf of the minors as well as 
Mahadeo. Thisisclearly an error apparent 
on the face of the record. The previous 
judgment of this Court had decided that the 
application was not barred so far as the 
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minors were concerned. We, therefore, allow 
the application for review of judgment and 
now set aside so much of the judgment of 
the 31st of May 1909 as directs that the 
application for execution should be dismiss- 
ed, and in lieu thereof direct that the ap- 
plication be dismissed in so far as 15 18 an ap- 
plication on behalf of Mahadeo himself and 
also so much of it as awards costs against the 
minors. In all other respects, the decree 
will stand good. We make no order as to 
the costs of this hearing. 
Application allowed. 





PUNJAB CHIEF COURT. 
Civit Revision No. 100 or 1910. 
February 5, 1912. 
Present; — Mr. Justice Rattigan. 
DEO RAJ AND anoTHERS—PLAINTIFF— 
PETITIONERS 

vearsus 
GOVIND PARSHAD AND OTHERS— 


DxzrsNDANTS— RESPOND ANTS. 

Pre-emption—Mortgage by vendee after sale—Pre- 
emptor not bound by mortgage —Parties—Mortgagee not 
a necessary party in pre-emption suit—Mortgagee bound 
by decree against vendee, 

A pre-emptor is not bound to pay anything more 
than the amount which is fixed in a pre-emption 
< decree as the price at which the sale took place. 

A pre-emptor is not bound by a mortgage effected 
by the original vendee after the sale. The mortgagee 
in such a case must look to his mortgagor alone, 

Bogha Singh v. Gurmukh Singh, 93 P. R, 1902, fol- 
owed. 

Such a mortgagee is not a necessary party in a suit 
for pre-emption. As he holds the property under the 
vendee, he is bound by & decree for pre-emption pass- 
ed against the vendee. 

Petition, under section 70 (1) (a) and (b) 
of Act XVIII of 1884, as amended by Act 
XXV of 1899, for revision of the order of the 
Divisional Judge, Ambala Division, dated the 
7th June 1909, affirming that of the Addi- 
tional District Judge, Ludhiana, dated the 
20th January 1909, decreeing plaintiffs’ 


claim. 

Pandit Ram Bha; Datta, for the Petitioner. 

The Hon'ble Mr. Shad: Lal, for the Re- 
spondents. 

JUDGMENT. —Afier hearing somewhat 
lengthy arguments upon the questions in- 
volved in this case, I do not feel called upon 
to interfere, 

It appears that after a sale of certain 
property in favour of one Ghoka, the latter 
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effected a mortgage on the property. Sub” 
sequently, defendants sued Ghoka for pre” 
emption and succeeded in obtaining a decree 
against him. The mortgagees were no parties 
to that suit. 

The pre-emptor applied for execution of 
the decree and was met by an objection on 
the part of the mortgagees to the effect that 
they were iu possession and could not be 
ousted. The Court executing the decree 
held that the mortgagees were notin pos- 
session and overruled their objections. 
They accordingly sue for possession of the 
property as mortgagees and assert that they 
were in possession and were wrongfully 
ejected. Defendants denied that plaintiffs 
were ever in possession. No issue was 
framed upon this point, but if plaintiffs 
thought it important for their case to 
establish the fact, they should have adduced 
evidence in support of their allegations. As 
it is, there is nothing to show that the 
finding of the Court in execution proceedings 
is incorrect. But I do not think I need 
waste time upon that point. At utmost, the 
plaintiffs are mere morigagees and it is, 
l think, well established that a pre-emptor 
is not bound to pay anything more than 
the amount which is fixed in the pre- 
emption decree, as the price at which the 
sale took place. Bogha Singh v. Gurmuth 
Singh (1) is authority for holding that 
he is not bound by a mortgage effected by the 
original vendee after the sale, and that the 
mortgagee in such a case must look to his 
mortgagor. 

In the present case the defendants have 
deposited the decretal money into Coart and 
if plaintiffs have a just claim against Ghoka 
they can (if so advised) enforce that claim 
against him. But I cannot see that defend- 
ants are to be kept out of the property 
simply because Ghoka, after the sale to 
him, chose to burden it with a heavy in- 
cumbrance. 

It is said that the mortgagees should 
have been made parties to the pre-emption 
suit, but I cannot agree that they were 
necessary parties. The only necessary party 
in the present case, so far as the pre-emptor 
was concerned, was the owner for the time 
being of that property (that is to say, the 
vendee), 1 cannot see how a person who 


(1) 93 P, R. 1902. 
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was admittedly holding the property as a 
mortgagee under the vendee and who would, 
therefore, be bound by any decree for pre- 
emption passed against the vendee, could 
claim to be made a party. No such mort- 
gagee could plead independently that plain- 
tiff had no right of pre-emption aud the 
utmost that he could claim would be recogni- 
iion of his own limited rights. But with 
these rights created by the vendee after the 
pre-emptor’s cause of action had accrued, the 
pre-emptor was not concerned and they 
were enforceable against the original vendee 
alone. 

Mr. Ram Bhaj Dutt wished me to re- 
open the question whether the whole of the 
property, in the alleged possession of plain- 
tiffs, was covered ‘by the sale-deeds but I 
declined to go into that question as both 
Courts are agreed in their findings. I must 
accordingly reject this petition with costs. 

Petition rejected, 





MADRAS HIGH COURT. 
Szconp OL No. 937 or 1911. 
January 25, 1912. 
Present:~-Mr. Justice sundara Aiyar. 
In re KRISHNASAWMI DOSS— 


APPELLANT, 

Hindu Law--Alienation — Manager's power to sell 
family propery for purchasing other property —Neces- 
sity— Propriety and reasonableness of sale— What the 
issue should be~ Burden of proof~What the alienee 
must show. 

A Hindu father or manager is competent to sell the 
joint family lands for the purpose of purchasing other 

lands if the sale does not injuriously affect the 
interests of the other members of the family. 

The issue in such cages should be “whether the sale 
was a proper and reasonable act,” instead of “whether 
the sale was for actual necessity." 

If a sale is positively beneficial to the family, it 
may besupported as against the other members of 
the family who are not entitled to haye it set aside 
on mere sentimental considerations. But the pro. 
priety and reasonableness would be judged without 
ignoring the fact thatthe alienation is an absolute 
sale of tamily property. 

Where necessity is not established ib would lie on 
the alienee to show that, for some reason other than 
necessity, the alienation was beyond doubt, or a 
reasonable one not affecting the interests of the other 
members in any way. 

No hard and fast rule can be laid down for deter- 
mining the propriety and reasonableness of such a 
gale of ancestral immoveable property but ib must be 

‘shown, inter alia,— 
(+) that the new lands are at least not inferior 
in quality and value to'the old lands; 
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(ii) that though the new lands are not superior 
in value to the old lands, the family would 
otherwise gain by the change; 

(4i) that the family would not lose by parting 
he ancestral lands and purchasing new 
andas, 


Second appeal against the decres of the 
District Court of Chingleput, in A. S. No. 
lll of 1909, presented against the decree of 
the District Munsif of Chingleput, in O. S. 
No. 263 of 1907. 

Mr T. Rangacharzar, for the Xgpeliant: 

This case coming on for orders as to 
admission, the Court delivered the following. 

JUDGMENT,.—I am of opinion that there 
i8 no ground for interference in second appeal. 
The plaintiff purchased certain lands from 
the 2nd defendant, one of the two members 
of an undivided family consisting of the 
2nd defendant and his father, the lst defen- 
dant. Before the sale to the plaintiff, the 
father had sold the lands to the 3rd 
defendant. The plaintiffs sued to enforce his 
sale of the son's half share and contended that 
the sale to the 8rd defendant by the 
father was not binding on the son. The 
son did not appear. The question decided 
by both Courts was, whether the previous 
sale by the father to the 8rd defendant 
was binding on the son, in which case the 
sale in favour of plaintiff could not be given 
effect to. 

Both Courts have held that the sale is 
not binding onthe son. The allegation of 
the lst defendant, the father, in his written 
statement, was that, being old, he found it 
difficult to cultivate the lands and sustained 
loss In consequence, and that he sold them 
to meet family debts andto pay up some 
antecedent debts. His written statement 
itself is not before me, but what I have 
stated above appears from the summary in 
pargraph 6 of the judgment of the Munsif. 
lt 18 not slated that there are any further 
material allegations in it. The d&8rd defen- 
dant, the vendee from the father, alleged 
that the sale was effected for justifiable 
purposes and for meeting family necessity. 
‘I'he material issue relating to this question 
was in these texms:— Whether the sale- 
deed, relied. on by the 3rd defendant, is true 
ard whether it would defeat the plaintift’s 
claim . . . ." The facts found are that a 
portion of the purchase-money was used 
tor paying up certain debts and the remainder 
was invested in the purchase of certain 
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‘lands situate in the village where the Ist 
defendant’s son-in-law was living, and, ibis 
stated, that the lst defendant hoped that 
this would make the management of his 
property easier. The Munsif held that a 
. Hindu father has noright to sell ancestral 
lands for buying other lands, even supposing 
‘that the lands so bought were of equal 
value withthose sold away and even though 
a Court might hold that the sale was, from 
a pecuniary point of view, beneficial to the 
family. The District Judge is also of opinion 
that the sale in this case would not come 
within the rale which justifies alienations 
for necessity. He seems to distinguish the 
case of. an exchange from one in which 
family land is sold for buying other land. 
I find it difficult to agree in the view that 
there is any distinction between the two 
classes of cases. He observes that it is not 
proved that the lands newly purchased were 
of equal value with those sold away, It 
is strongly contended that a father would 
be entitled to sell family land, if the object 
of doing so is to purchase other land which 
would not injuriously affect the interests of 
the other members of the family and might 
be more convenient for purposes of manage- 
ment. It may be that the rule relating to 
‘the powers of a father or other manager 
of a Hindu family to alienate immoveable 
property belonging to it has sometimes 
been enunciated in too strict terms. x- 
pressions are to be found in reported cases 
~ that there must be actual necessity, ` lt may 
be that if a sale is positively beneficial to 
the family, it may be supported as against 
the other members of the family, and that 
mere sentimental considerations against the 
alienation of anaestral property may not 
entitle them to set aside a sale. And it 
may be that the question would be more 
aptly expressed by putting it in the form 
whether the sale was a proper and reasonable 
act, instead of "whether it was necessary." 
The propriety and reasonableness would, 
of course, be judged without ignoring the 
facs that the alienation is an absolute sale 
of family property. But where no necessity 
is established, it would He on the alienee 
to show that, for some reason other than 
necessity, the alienation was, beyond doubt, 
a reasonable oue not aifecting the interests 
of the other members, in any way. It must 
certainly be shown that the family would 
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not lose by parting with ancestral lands 
and purchasing new lands. This would 
necessitate the giving of evidence to show 
that the new lands ara at least nob 1uferior 
in quality and value to the old lands. It 
may be open to the alienee to eatablish 
reasonableness by showing that, though the 
new lands are not superior in value to 
the old lards, the family would otberwise 
gain by the change, I should be unwilling 
to lay down any hard and fast rule and 
the reasonableness and validity of a sale of 
ancestral immoveable property should be 


Getermined by the Courts. 


In this case, as already observed, neither 
the first nor the 3rd defendant pleaded any 
consideration which would induce the Court 
to support a sale, and no issue was framed 
to try any such question. Some evidence, 
it is stated, was adduced to show that the 
lands newly purchased were as valuable as 
those sold away. I am by no means sure 
that ibis circumstance would, by itself, be 
sufficient to support the sale. But it bas 
to beremembered that no issue was framed 
to try that question, and I cannot assume 
that the plaintiff either adduced all his 
evidence on the question or would have 


felt bound to do so, having regard to tke 


pleadings and the frame of the issues. 

I must, therefore, hold that the judgment 
of the lower Appellate Court is right and 
dismiss this second appeal, 


Appeal dismissed. 





MADRAS HIGH COURT, 
Civit, Revision Petition No. 731 or 1910. 
January 19, 1912. 
"Present: -——Mr. J NA Sundara Aiyar. 
AKILANDAM PILLAI-—PzRrTiTIONER 


v6e)5us 


CHINN ASAWMI MOOPAN—REs?ONDENT. 

Civil Procedure Code (Act V of 1908), s, 11 — Resjudi- 
eata— Swit ona loan—Plea of discharge by plaintiff 
ina previous suit against him by defendant—Bar— 
Non-production of pleadings in previous swit to prove 
resjudicata. 

This is a suit for money and articles alleged to have 
been advanced to defendant asa loan by plaintiff. 
In a previous suit by defendant against plaintiff for 
waram due to the former, the present plaintiff plead- 
ed that he deducted the waram from out of the pre» 
sent loan. As plaintiff's witnesses did not appear, 
that suit was decided against him. Without causing 
the pleadings or judgment in that suit to be pro- 
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duced, the lower Court dismissed the present claim 
of plaintiff as barred by the operation of the rule of 
judicata : 
eld, in remanding the suit for fresh disposal, (1) 
that if the present plaintiff's plea in the previous 
suit was one of discharge, the claim was not res judi- 


ta ; A 
"d ) that the lower Courb shoald not have decided 


the questiou of res judicata without an examination 
of the pleadings and the judgment in the previous 


ib. 
^ Petition, under section 25 of Act IX of 


1887, praying the High Court to revise the 
decree of the District Muusif of Sivaganga, 
dated 19th July 1910, in S. O. S. No. 497 of 


1910. 
Mr. T. V. Muttukrishna Iyer, for the Peti- 


tioner. 
Mr. P. R. Narayansawmi Iyer, for the Re- 


spondent. 


JUDGMENT.—The judgment of the 
lower Court cannot be upheld. The plain- 
tiff alleges in bis plaint that he advanced 
gertain articles and mouey to the defendant, 
his tenant, the total value of the same being 
Rs. 84-7-0, and that the defendant had 
agreed to pay this amount out of his share 
of the waram for the land. He also alleges 
that, as a matter of fact, he received the 
amount of this loan less a sum of Rs. 9-11-0 
out of the defendant's share of the waram. 
The plaintiff states that the defendant sued 
the plaintiff in Small Cause Suit No. 184 of 
1910 for the fall amount of the waram due 
to him and that the plaintiff set upa plea 
of discharge, but the plea was disallowed, 
as his witnesses did not attend on the day 
of hearing of Small Cause Suit No. 184 of 
1910. The present action is for the return 
of the loan advanced to the defendant. The 
defendant pleaded that the plaintiff contested 
his claim in Small Cause Suit No. 184 of 1910 
and that a decree was passed in the defen- 
dant’s favour and that. the present claim 
was, therefore, res judicata. The District 
Munsif upheld the defence. He observes:— 
"In Small Cause Suit No. 184 of 1910 
brought by the defendant againsb the plain- 
tiff, plaintiff pleaded that the amount now 
claimed should be deducted, but that suit 
was decreed against him, as he did not 
appear and prove his plea. The present 
claim ig consequently barred by tbe rule as to 

; judicata.” 

ii tis not clear from the Munsif's judgment 
whether he understood the plea of the present 
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plaintiff in the defendant's previous suit às 
one of diseliarge or set-off. If, as alleged by 
the plaintiff, it was one of discharge, then 
the disallowance of the plea would not be a 
bar to the plaintiff's suit to recover the 
loan advanced by him. The written state- 
ment of the present plaintiff in the previous 
suit has not been put in, nor even the judg- 
ment in that suit. I eannot but express 
my regret that the District Munsif should 
have proceeded to decide the case on the 
plea of res judicata without causing the 
pleadings and the judgmentin the previous 
suit to be pub in. If the judgment in the 
previous suit decided, asa matter necessary 
for the disposal of that suit, that the plaintiff 
advanced no loan to the defendant, then, no 
doubt, the present suit would be barred. 
Bat itis impossible to hold, on the mate- 
rials before .me, that that question was de- 
cided. I set aside the decree of the District 
Mnuusif and remand the suit to him with 
the direction that it be restored to the 
file and disposed of according to law. 

I do not dispose fully of the question of 
res judicata. It would be open to the defen- 
dant to prove it, producing the necessary 
documents, 

Coats of this petition will abide the 
result. 


Order reversed. 


PUNJAB CHIEF COURT. 
Second Civi, APPEAL No, 48 or 1911. 
Februry 3, 1912. 

Present: —Mr. Justice Chevis. 
KARAM CHAND AND OTHERS — DEFENDANTS 
— ÁPPELLANTS 
versus 
SULTAN AND OTHsRS—PLAINTIFF3— 


RESPONDENTS, 

Mortgage-—Redemption-suit—-Sutt to redeem one par 
ticular mortgage-—Decree for redemption of later mort- 
gage-—Oause of action different—Prayer for “any other 
yelief?—Construction of document—Entry settling 
accounts and recording amount due under mortgage. 

In a suit for redemption it is imperative that 
plaintiff should say, in the event of there being more 
mortgages than one, which mortgage heis seeking 
to redeem. i 

When a plaintiff sues to redeem a certain mortgage, 
that particular mortgage is his cause of action, and to 
shift the attackto a later mortgage is to change the 
suit, into one based on & differnt cause of action. 
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A prayer “for any other relief" may well cover any 
other relief arising out of the same cause of action, 
but does not cover a relief arising from a diffierent 
cause of action. 

An entry relating toa mortgage already existing, 
in which accounts are settled and a sumis enteredin 
the amount due under the mortgage, does not cousti- 
tute a new mortgage. 

Appeal from the order of the Divisional 


Judge, Shahpur Division, dated the 15th 
November 1910, confirming that of the Muu- 
sif, lst Class, Chiniot, District Jhang, dated 
30th April 1910, decreeing claim. 

Mr. Nanak Ohand, for the Appellants. 

Mr. Dunt Ohund, for the Respondents. 

JUDGMENT.—Pliaintiffs sued to redeem 
a mortgage effected by Sarang in favour of 
Chanan etc, It is clear that there was 
such a mortgage, and it is alsq, clear that 
any suit to redeem that mortgage is long 
time-barred. But the lower Courts have 
decreed plaintiffs’ claim, holding that there 
was a fresh mortgage by Ahmad in favour of 
Dalo on 25th Sawan 1906. Now plaintiffs 
never amended their plaint, so I fail to 
see how in thissnit they can be allowed to 
redeem the latter mortgage. Counsel for re- 
spondents urges that no amendment was need- 
ed, that it is merely a matter of misdescrip- 
tion, the wrong detaila being given in the 
plaint by ignorance, and the right facts only 
coming to light during the trial of the suit, 
Counsel also urges that the words “or any 
other relief" cover the point. I cannot 
agree. Inasuit for redemption it seems 
to me imperative that plaintiffs should say, 
in the event of there being more mortgages, 
than one, which mortgage they are seeking to 
redeem. The prayer for "any other relief" 
may well cover any other relief arising out 
of the same cause of action, but when a 
plaintiff sues to redeem a certain mortgage 
that particular mortgage is his cause of ac- 
tion and to shift the attack to a later mort- 
gage is to change the suit into one based 
ona different cause of action. Had there 
been no mortgage by Sarang I might take 
it that the mortgage of 1906 was really 
the mortgage sued on, but there actually 
was an earlier mortgage by Sawan, SO we 
cannot regard the case as one in which the 
only flaw is that the wrong names and dates 
have been given by mistake in the plaint. 

Plaintiffs are on the horns of a dilemma. 
If there was only:--one mortgage it is the 
original mortgage by Sawan, and any sni 
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to redeem ib is time-barred. If there was 
a new mortgage in Sambat 1906 plain- 
tiffs have sued on the wrong mortgage. 
And, unluckily for them, it is now too late 
to bring a fresh suit with regard to the new 
mortgage of Sambat 1906. 

Asa matter of fact, I do not feel that 
this is really a hard case for the plaintiffs, 
The only evidence as to a new mortgage in 
Sambat 1906 is the entry in the, bahi 
of 25th Sawan 1906 and the statement of 
Dulo as a witness in the former suit in 1856, 
4. D., and having read both of these I am 
strongly of opinion that all thst happened 
in Sambat 1908 was that the acsounts 
were settled and Rs, 315-10 was then entered 
as the amount due under the mortgage. 
Dalo, no doubt, called the entry a girvinama 
at the end of his statement, but a perusal of 
his whole statement leaves not the least 
doubt in my mind that he never meant to 
say a formal mortgage-deed was written bat 
that he only meant to say an entry relating 
to the mortgage, already existing, was made. 
Couunel for respondents has also urged that 
the entry as an acknowledgment gave rise 
to a fresh period of limitation, but it 
was not signed by the mortgagee; so this 
cannot renew the period of limitation. 

I accept this application and, reversing the 
decree of the lower Oourts, I dismiss the 
suit with costs in all Courts, 

In conclusion, I note that Counsel for 
respondents has argued that the objections 
taken in this Court were nob raised in the 
grounds of appeal to the Divisional Court, 
bat they were clearly taken in argument in 
that Court, and the ground of appeal, which 
urges that the suit is time-barred, covers 
the point. 


Application accepted, 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 280 or 1909. 
January 16, 1912. 
Present: —Sir Ralph Benson, Judge, and Mr. 
Justice Sundara Aiyar. 
PITCHUVIER AND OTHERS—APPELLANTS 
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Reference to District Judge —Order passed by District 
Judge with consent of parties— Time given to one party 
to institute suit for determination of right to compensa- 
iion-money within a fined period —Swit instituted within 
fixed time but withdrawn—Comopliance with condition 
as to time-—Jurisdiction of Court other than that of 
District Judge to determine right to compensation-money 
under the circumstances. 

On & reference to the District Judge under sec- 
tion 30 of the Land Acquisition Act, by consent of 
parties the Judge passed an order for payment of com- 
pensation-money to one of them after four months, 
if, in the meantime, the other party did not institute 
a, suit to establish his right to the money. The other 
party did institute a suit within four months, but ib 
was withdrawn on objection as to non-joinder with 


leave to institute a fresh suit and then the present suit 


was instituted in proper form: 

Held, (1) that the condition in the Judge’s order 
was complied with on the institution of the first suit; 

(2) thabas the District Judge's order was passed 
by consent of parties, the Munsif had jurisdiction to 
entertain the suit for the determination of the right 
to money awarded as compensation under the Land 
Acquisition Act. | 

Narasimha Row v. Rama Row, 6 M. L. J. 79, refer- 
cem Ohundar Ohatterji v. Bhoba Tarini Debi, 8 
OQ. W. N. 821 and Bhandi Singh v. Ramadin Rai, 2 C. 
L, J. 959, explained. 

Appeal against the order of the temporay 
Subordinate Judge of Madura, in A, S. No. 
377 of 1907, preferred against the decree 
of the District Munsif of Manamadara, in O. 
S. No. 14 of 1905. 

Mr.O. V. Anantakrishana Iyer, for the 
Appellant. 

Mr. K. Sírinivasa Iyengar, for the Respond- 
ents. 

JUDGMENT.—A reference was made 
under section 30 of the Land Acquisition 
Act by the Collector for the determination 
of the apportionment of the compensation, 
awarded by him, between the Mahajans and the 
ryots of the village in which the acquired 
land was situate. While the investigation 
before the Judge was going on, the parties 
arrived at an understanding that the money 
should be paid to the Mahajans after the 
expiration of four months, if within that 
time four of the ryoís did not file a regular 
guib to establish their right to any portion 
of the money. The four ryoíts did file 
a suit for the purpose iu the Munsit’s 
Court within the four months, but the defen- 


INDIAN QASES.: 


[1912 


It is now contended that, as the present suit 
was commenced after the expiration of four 
months, it cannot by maintained. We agree 
with the lower Appellate Court that the 
condition mentioned in the District Court’s 
order was complied with . when the four 
ryots, referred to therein, filed the first suit. 
That was the suit contemplated by the 
parties and the present suit was necessitated 
by the technical objection of non-joinder 
raised by the defendants. 
The only otber point raised is, that the 
District Court alone has jurisdiction to 
decide the question of apportionment of 
compensation-money except in the case 
referred to in section 31 (2) of the Land 
Acquisition Act and the Munsif’s Court had, 
therefore, no jurisdiction to entertain the 
suit. The District Conrt’s order 


was 
passed by consent and no proceedings were 
taken by either party to impeach it 


as was done in Harish Ohandra Ohatterji v. 
Bhoba Tarini Debi (1). We are of opinion 
that the defendants cannot attack it collaterally 
in defence to tkis suit. The District Judge’s 
order cannot be regarded as so utterly void as 
io permit them to do so. The Munsit's 
Court is not wanting in inherent jurisdic- 


‘tion to try a suit for the determination of ‘the 


right to money awarded as compensation 
under the Land Acquisition Act. Both parties 
having consented to the Judge’s order, 
which was in fact suggested by the defen- 
dants, they must ba regarded as estopped 
from questioning the District Munsif’s 
jurisdiction: See Narasgmha Row v. Rama 
Row (2). 

The case relied on by the appellants, 
Bhandi Singh. v. Ramadhin Rai (8), ia not in 
point as the order of the District Judge there 
was not one passed by consent. 

The Court merely held that the proper 
course to be pursued by an aggrieved party 
in sucha ease was to have ib set aside 
by a superior Court and not to institute 
a fresh suit. The order appealed against 


is right. We dismiss this appeal with 
costs. 
Appeal dismissed. 
(1)8 C. 321. i 
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fifth defendant, who set up a heavy prior 
charge which, if real, was entitled to 
precedence over both of them. 
defendant was defeated, the question of 
priority as between themselves might be 
immaterial if the property was of sufficient 
value to satisfy the claim of both of them, 
(section 48, Transfer of Property Act). Good 
reasons might, therefore, be assigned as to 
why the 3rd and 4th defendants did not 
prefer an appeal against the plaintiff, al- 
though the first Court had overruled their 
contention that they were entitled to priority. 
But when they found that the fifth defend- 
ant had preferred an appeal, they might, 
in justice, contend that if that appeal was 
successful, it would be material for them 
to urge that the decree of the first Court 
was erroneous in so far as it gave the 
plaintiff a priority over them. To put the 
matter briefly, as soon as the plaintiff and 
the 3rd and 4th defendants became un- 
successful against their common enemy, the 
fifth defendant, the conflict of interest between 
them became important from a practical point 
of view. We are, therefore, not prepared to 
accept the contention that the rule on the 
subject should be narrowly defined and 
that a cross-objection should not be allowed 
unless the appeal directly opens up a ques- 
tion between co-respondents. In our opinion, 
the principle ought to be liberally applied 
and the ease before us, under the circum- 
stances stated, falls rather within the excep- 
tion than within the rule. We may point 
out that Order XLI, rule 22, sub-rule (3), 
introduces a modification of the rule as 
embodied in section 561 of the Code of 1882: 
the effect of the alteration is to leave no 
doubt that a respondent may prefer a oross- 
objection against a co-respondenb: the limits 
of the rule, however, are not attempted to 
be defined and sub-rule (4), which has been 
added in the Code of 1908, may possibly 
create a difficulty in some cases. The 
present case, however, is reasonably free from 
difficulty, and we must hold that the oroas 
objection was competent, If tha contrary 
view were maintained, the result would have 
followed that the first and fourth defendants 
would have been driven to prefer a separate 
appeal, although if the fifth defendant did 
not prefer any appealit might be wholly 
unnecessary for the 8rd and 4th defendants 
to proceed{with their appeal for the pro- 


If the fifth ` 


tection of their own interest. The second 
dins urged by the appellant, therefore, 
ails. 

The third ground on which the judgment 
of the Subordinate Judge is assailed raises 
a question of some nicety. It has been 
found that the mortgage in favour of the 
plaintiff was duly executed and attested on 
the 19th January 1908. The mortgagee, 
however, would naturally not part with his 
money till the deed was ragistered, and 
the mortgagor was also apparently unwilling 
to part with the document till he had got 
the money. The money was paid and the 
deed was registered on the 23rd January 
1908. As we have already stated, the morte 
gagor altered the date from the 19th to 
the 23rd January. The Subordinate Judge 
has found that this was done before 
registration and was known to the mortgagee, 
but it has not been found— and the cireum- 
stances negative any possible suggestion — that 
the mortgagee agreed that the deed would 
take effect from the 23rd January. Under 
section 47 of the Registration Act, upon 
registration, the deed wonld take effect from 
the time it would have taken effect if regis- 
tration had not been necessary. The question, 
therefore,arises from what date the deed took 
effect. The learned Vakil for the third and 
fourth defendants has relied upon the cases 
of Sheo Narain v. Darbari (6); Mouladan v. 
Raghunandan (7) and Ramalinga v. Ayyadorat 
(8) to show that the deed would not take 
effect till it was delivered and the mortgage« 
money paid. These cases, however, are of ro 
real assistance to the respondents. They 
merely show that the parties may intend 
that no obligation should attach under the 
deed uniess a condition precedent had been 
fulfilled. Sections 58 and 59 of the Transfer 
of Property Act show that a valid mortgage 
may be created to secure money to be ad- 
vanced or a fu.ure debt, The case of Amzrtha- 
thammal v. Feriasimi (9) shows, further, 
that a valid title may pass even if no con- 
sideration is paid at the time of the convey- 
ance. On the other hand, the third proviso 
to section 92 of the Indian Evidence Act 
indicates that the existence of a separate oral 
agreement ccnstituting a condition precedent 


(6) 20. W. N. 207. " 
(7) 27 C. 7. 

(8) 28 M. 124; 14 M. L. J. 493, 

(9) 82 M. 825; 5 M. L. 265; 4 Ind. Cas, 607, 
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to the attaching of any obligation under a 
contract grant or disposition of property 
which has been reduced to the form of & 
document, may be proved. In fact, the cases 
mentioned by the learned Vakil for the re- 
spondents show that although a conveyance 
or a wortgage-deed has been duly executed 
and attested, no obligation may attach there- 
under, if the parties so agree, till certain 
conditions have been fulfilled. They do not 
show that upon fulfilment of the condition 
precedent, the obligation attaches with effect 
from that date and not from the date of 
execution of the instrument. It may be 
assumed, therefore, that in the case before us 
the conduct of the parties shows that no 
obligation was intended to attach under the 
mortgage-deed till the money was paid by 
the mortgagee and the document presented 
to the proper officer for registration by the 
mortgagor, although we are by no means 
satisfied that this inference may legitimately 
be drawn from the mere circumstance that 
the mortgagor did not, upon execution of the 
document, deliver the same to the mortgagee. 
We are not prepared to hold that upon ful- 
filment of the condition, the obligation attach- 
ed with effect from the date of registration, 
As already explained, section 47 of the Regis- 
tration Act does not by any means support 
this view. We are not unmindful that under 
the law of England a common law deed, to 
be effective, must be delivered as the act and 
deed of the party expressed to be bound 
' thereby as well as sealed, (Laws of England, 
Ed. Halsbury, Volume X, page 385); but 
there is, in our opinion, no analogy between a 
common law deed in England and a mort- 
gage-deed in this country. in the former 
case, delivery is essential for the validity of 
the deed: in the latter case, delivery is not 
essential although absence of delivery may 
serve to indicate that the parties intended 
that no obligation should attach under the 
instrument till a condition precedent had 
been fulfilled. There are, again, other points 
of fundamental difference; for instance, a 
common law deed is said to import con- 
sideration (Laws of Hngand, Ed. Halsbury, 
Volume X, page 357), whereas, if a suit was 
brought to enforce a mortgage security, the 
claim equld be defeated on proof that there 
was no consideration. It must, further, be 
remembered, that even in England in the 
case of deeds, the tendency of the Courts has 


been to interpret the term ‘delivery’ rather 
liberally so,as not to defeat the intention of 
the parties: Xenos v. Whickham (10) and 
Exton v. Scott (11): as to which, see, however, 
Oracknoll v. Janson (12). Although, there- 
fore, in England in the case of a common law 
deed title passes at the time of its delivery, 
we are not prepared to apply that rule to a 
cuse like the present where the instrument 
is valid in law without delivery, and where 
the delivery is postponed to secure the per- 
formance of mutual conditions, namely, 
registration of the document by the mort- 
gagor and payment of the money by the 
mortgagee. No useful analogy can be drawn 
from another class of cases to which reference 
was ade by the learned Vakil for the 
respondents, namely Hoptinson v. Rolt (13) 
and West v. Williams (14). These cases 
discuss the question of priority of mortgages 
to secure future advances, dealt with in sec- 
tion 79 of the Transfer of Property Act. 
The doctrine that a first mortgagee should 
be postponed in respect of any advances made 
by him after notice of a subsequent incum- 
brance, is plainly of no assistance to the re- 
spondents. Although the mortgage of the 
plaintiff was not registered till tha 23rd 
Janaary 1908, and that of the third and 
fourth defendants had been registered on the 
day previous, each took effect from the [date 
when it would have taken effect if registra- 
tion had not been necessary, that is, prima 
facie, from the date of its execution. The sole 
question is whether the operation of the 
mortgage instrument of the plaintiff did not 
commence till the 23rd January, because it 
was not delivered till that date. “For reasons 
altready explained, we think this question 
ought to be answered in the negative. The 
alteration of the date by the raortgagor 
from the 19th January to the 23rd January 
did not clearly alter the position of the 
mortgagee. Ho plainly intended to take the 
property as security upon the title as it 
stood on the 19th January. No reasonable 
man of ordinary prudence would sonsent to 


(10) (1867) 2 H. L. 296 at pp. 309, 312, 320, 823; 
38 L. J. C. P. 813; 16 L. T. 800; 16 W. R. 38. 

(11) (1833) 6 Simon 31; 38 R. R. 72. 

(12) (1879) 11 Ch. D. 1; 40 L., TT. 649; 27 W.R. 
851; 48 L. J. Ch. 168. 

(18) (1861) 9 H. L. C. 514, 34 L. J. Ch. 468; 7 Jur. 
(x. s.) 1269; 5 L. T. 90; 9 W. R. 900. 

(14) (1839) 1 Ch. 132; 79 L. T. 575; 47 W. R. 308; 
68 L. J. Ch. 127, i 
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take the property as it may standon some 
uncertain futnre date, with the inevitable risk 
that the intending mortgagor may be at 
liberty meanwhile not merely to create en- 
cumbrances on the property but even transfer 
it absolutely, If such was the intention of 
the parties, it is inconceivable why the 
document was at all exeented and attested 
on the 19th January 1908, the execution 


and attestation might very well have been - 


postponed to the date of the actual payment 
of the consideration-money. The obvious 
intention of the parties was to fix the security 
on the title as it stood on the 19th January, 
and they effectively did so, even though 
there was a collateral agreement that no 
obligation should attach under the instrument 
till payment of money on the one hand and 
delivery to the Registering Officer on the 
other, The moment the condition was ful. 
filled, obligation attached with effect from 
the date of execution and attestation of the 
document, notwithstanding the execution and 
registration of another mortgage instrument 
by the mortgagor in the interval. There 
is no special hardship ‘on the subsequent 
encumbranser, because asin this country 
documents do not take effect from the date 
of registration, every person who acquires 
property takes it subject to the risk that 
there may be a prior title created within 
the preceding four months, or, in some 
instances, even eight months (sections 23 and 
24 of the Regitrsation Act). We must, conse- 
quently, hold that the mortgage set up by the 
plaintiff took effect from the 19th January 
1908 and was entitled to priority over that of 
the third and fourth defendants executed on 
the 21st January 1908, 

The result, therefore, is that this appeal 
must be allowed in part and the decree of 
the Subordinate Judge modified. The plain- 
tiff wil have a decree on his mortgage 
in the usual form. It will bedeclared that 
he is entitled to priority over the mortgage 
of the third and fourth defendants, but 
not over that of the fifth defendant. The 
plaintiff will pay the costs of the fifth 
defendant in all the Courts, but will receive 
all his costs from the first, third and fourth 
defendants. ‘The suit is dismissed as against 
the second defendant who was unnecessarily 
made a party and who will have his costs 


;n the first Court only, bat no Pleader's fees, | 


prom the plaintiff, 
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À self-contained decree will be drawn up 
in this Court in süpersession of the decree 
of the Subordinate Judge. 


Appeal allowed 1n part. 





CALCUTTA HIGH COURT. 
Civi; Bong No. 4742 or 1911. 
January 29, 1912. 
Present:-—Mr. Justice Stephen and 
Mr. Justice D. Chatterjee. 
BAIJ NATH MISTRY AND OTRER8— 
PLAINTIFFS — PETITIONERS 
versus l 
RAJA JANG BAHADUR— DEFENDANT 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 115— 
Material irregularity —kefusal of jurisdiction —Leaving 
matertal issue undecided. 

In a suit on & promissory-note executed by defen- 
dant No. 2, the questions were, whether he had autho 
rity to bind defendant No. 1 and whether his action 
had been ratified by defendant No. 1. The lower 
Appellate Court held that defendant No. 2 had no 
authority to borrow money on behalf of defendant 
No. 1, and that the issue of ratification was imma- 
teria], and it did nob come to any finding upon it. 
That Court also held that in point of law it would 
have been ratification if the defendant No. l had 
told the defendant No. 2 to pay the plaintiff from 
his pocket, but as the defendant No. 1 directed 
defendant No. 2 to pay the plaintiff oat of his rent 
collections that was not ratification. The Court 
did not come to any finding on the facts alleged to 
have occurred. 

Held, by Stephen, J., (whose opinion prevailed), that 
the lower Appellate Court did not decline jurisdiction, 
nor did it act with material irregularity, and 
that the High Court could not interfere in revision. 

Held by Chatterjee, J., that the Court below left 
the most important issue undecided and so acted 
with material irregularity and virtually refused to 
exercise a jurisdiction vested in it by law. 

Rule against the judgment of the Judicial 
Commissioner of Ranchi,dated May 26th, 1911, 
modifying that of the Munsif of Giridhi, dated 
December 10th, 1910, 

Mr. H. N. Sen, Counsel, and Babu Rajendra 
Chandra Guha, for the Petitioners, 

Babu Naresh Chandra Sinha, 
Opposite Party. 


JUDGMENT. 


SrppuEN, J.— This suit is brought | on a 
promissory-note executed in favour of the 
plaintiff by the second defendant, who was 
then the Dewan of the father of the first 
defendant. The consideration for the nate 


for the 
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was an advance of money to the second 
defendant to enable him to pay road-cess 
on bebalf of the first defendant. In the 
Munsif’s Court it was held that the second 
defendant had an implied anthority from 
the father of the first defendant to raise the 
mcney, and that his action had been ratified 
by the first defendant. The suit was accord- 
ingly decreed against the first defendant. 
On appeal to the Judicial Commissioner this 
decree was set aside on the findings that 
the second defendant had no authority to 
borrow money on behalf of the first defendant 
and thatthe acts necessary to constitute a 
ratification of the socond defendant's action 
by the first did not occur. A Rule has been 
issued callingon defendant No. 1 to show 
cause why this order should not be set 
aside. -The question whether defendant No. 2 
had authority to bind defendant No. 1 is 
one which the Court had jurisdiction to 
decide, and we cannot interfere with iis 
decision on revision. It is argued before 
us, however, that the question of ratifi- 
cation was an issue in the case, and that 
the Judicial Commissioner failed to exercise 
Lis jurisdiction to decide it. The question 
of ratification was not expressly set out as 
an issue, but ss it is independont of the 
question of the anthority of the second 
defendant, it must be regarded as an issue 
by itself. The finding of the trying Court 
is, that on demand being made of the first 
defendant, he told the second defendant to 
pay the amount claimed out of his rert 
collections. The Appellate Court found that 
the question whether this occurred was 
immaterial, that there would have been 
ratification if certain circumstances had 
occurred which did notin fact occur, and 
that the facts found by the first Court 
constituted no admission that the money 
ordered to be paid was to come outof the 
. pocket of the first defendant. The law laid 
down by the Judicial Commissioner cannot be 
accepted as correct but, looking at the facts 
of ihe case, I cannot doubt that he had 
the question of ratification before his - mind, 
and that he in fact decided it adversely to 
ihe petitioner, I am of opinion, therefore, 
that he has not declined jurisdiction on this 
matter, dnd thet he has not aetcd with 
material irregularity within the meaning 
cf section 115 of the Code, and, consequently, 
hat ibis Rule slould be discharged. 


INDIAN 


CASES, [1912 


The Court being divided in its opinion, the 
opinion of the Senior Judge prevails. 

The Rule ig discharged. No order as to 
costa. l 

D. OnBarTENJEE, J.—I regret very much 
that Jam unable to agree with my learned 
colleague in the view he has taken of this 
case. 

The plaintiff expressly alleged in his plaint 
that the defendant No. 1 had admitted the 
debt after the death of his father. This was 
denied by the defendant No. 1. The case of 
the plaintiff was that even if the defendant 
No. 2 had no initial authority to bind the 
Raja the latter had, when a demand was made 
of him for the debt, directed his servant, 
defendant No. 2, to re pay the debt from the 
collections of his estate. The learned Munsif 
found that this was so, and that there had 
been a clear ratification or admission of the 
debt. The learned Judge thinks that thia 
issue of ratification wasimmaterial and does 
not cowe to any finding upon it. The reason 
given is that it would have been ratification 
if the Raja oad directed payment from his 
pocket, but could not be ratification as the 
money was directed to be paid from the 
collections of his estate. This view of law 
is decidedly erroneous, but that alone would 
not, perhaps, by itself give us jurisdiction 
to interfere in revision. Here, however, the 
learned Judge has not came to a decision 
on the facts alleged to have occurred, and 
has thereby left undecided the most important 
issue in the ease. He has, I think, by so 
doing,-not only acted with material irregu- 
larity but virtually refused to exercise a 
jurisdiction vested in him by law. The 
decision of the Privy Council in the case 
of Amir Hassan Khan v. Sheo Raksh Singh 
(1) has been relied on as negativing our 
jurisdiction to interfere in this case. Their 
Lordships held in that case that a Court 
deciding a question of law wrongly does not 
exercise jurisdiction illegally or with ra‘erial 
irregularity. . Tbe judgment of the Judicial 
Committee does not furnish any test, bowever, 
for determining under what circumstances 
a Court may be said to have acted illegally 
or with material irregularity, See Dwarka 
Nath Sen v. Kishori Lol Goswami (2). In 
the ease of Sidharath Rat v. Anantram (3) 

(3) 11 0. 6; 11 A. 237. 


(2) 11 C. L. J. 426; 14 C. W.N. 708; 6 Ind. Cas. 549. 
(3) 8 Bom, L. R. 567, 
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the Bombay High Court (Jenkins, C. J, 
and Aston, J.) held that where a Court 
refuses to set aside an ex parle decree on an 
erroneous view of the law of limitation, it 
faila to exercise a jurisidiction vested in it 
by law. In the ease of Rudrapp: v. Narsing 
Rao (4) the same Court (Jenkins, O. J., and 
Batchelor, J.) held that where the only issue 
tried by the lower Courts is not an issue 
upon which the dispute could be adjudicated 
upon, it is an exercise of jurisdiction with 
material irregularity. So the returning of a 
plaint without warrant of law has been 
held to be an acting illegally in the exercise 
of jurisdiction: Zamtran v. Fateh Ali <3). 

I think these are sufficient authorities on 
which we can hold that the astion of the 
Court below is within the mischief of section 
115 of the Civil Procedure Oode. 

I would, therefore, make the Rule absolute 
and send the ease back to the lower Court 
for a proper decision of the issue of ratifi- 
cation. 


Rule discharged. 
(4) 29 B. 213; 7 Bom. L. R. 12. 
(5) 32 C. 140. 





MADRAS HIGH COURT, 
APPEALS AGAINST Orpers Nos. 50 AND Ol 
or 1910. 
January 12, 1912. 
Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
In No. 50. 
V. THIRUVENGANDAM PILLAT, 
TRANSFREE-DEOREE-HODDER BY V, LACH- 
MIAH, AUTHORIZED agent—APPELLANT 
versus 
DORIDL i SUBBIAH AND ANOTHER — 
RESPONDENTS, 
Tx No. 51. 

V. THIRUVENGADAM PILLAT, BY AGENT 
V. LAOHMIAH —APPELLANT 
CerTsus 
B. VENOCATA SUBBIAH AND ormers— 


RESPONDENTS, 

Civil Procedure Code (Act ¥ of 1908), s.2 (10), 
O. XXI, rr. 58, 16 —Judgment-debtor, whether includes 
his assignee— Decree-holder, rights of assignee of—As- 
signee of the holder of attached decree, rights of, to execute 
decree. . 

The defiuition of "*udgment.debtor" doesnot i n. 
olude the assignee of the judgment-debtor. 
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Under Order KAT, rule 68, an assignee of a decrees 
holder does nob stand in exactly the same position as. 
ihe decree-holder himself for purposes of execution 
The only two persons who can take out execution 
under the rule are the decree-holder of the attached 
decree or the attaching oreditor, and not the assignee 
of the holder of the attached deoree. 


Appeal agairst the orders of the Distriat 
Court of Cuddapah, in Execution Petitions 
Nos. 7 aud 8 of 1909, dated 23rd September 
1909, in O. S. No. 14 of 1900. 

Mr. Q. Krishniswami Iyar, for the Appel- 
Jant. 

Mr. A. Ramachandra Iyer, for the Respond- 
ents. 

JUDGMENT.— The appellant in Appeals 
Nos. 50 and 51 of 1910 isthe assignea of a 
decree which one Abdul Aziz had obtained 
against one Subbiah in the District Court of 
Cuddapah. The assignment is dated 16th 
March 1906 and notice of it was given to 
Subbiah on the 20th March 1906. The Ist 
and 2nd respondents in Appeal No. 51 of 1910 
had a decree against Abdul Azz which was 
passed by the District Munsif’s Conrt to 
Nandalur. On the application of the re- 
spondenta, attachment was ordered on 20th 
June 1906 by the District Munsif of 
Nandalur of Abdul Aziz's deeree against 
Subbiah and notice was given to the Cuddapah 
District Court under rule 53o0f Order XXI 
of the Code of Civil Procedure. The appel- 
lant, on the Ist March 1909, applied to the 
Cuddapah District Court for exeaution of 
the decree in question on the strength of 
the assignment and the respondent also 
applied to the ssid Court for execution of the 
said decree. The District Court haa dis- 
missed the appellant’s application, and 
allowed the application of the respondents 
in Appeal No. 51 of 1910. 

The District Judge of Caddapah has dis- 
missed the appellant's application on 
the ground that the assignment was nob 
bona fide and was intended to defeat the 
rights of the respondent who has attached 
Bat we may at once point 
out that this finding is not supported by 
any evidence. The assignment in favour 
of the appellant was made before the decree 
was attached and there is nothing to show 
that the appellant knew that there was a 
deoree outstanding against his trausfergr in 
favour of the respondent. The assignment 
purports to be for consideration and there is 
no evidence showing the contrary. We, 
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therefore, cannot accept the finding of the 
District Court that the assignment was 
a colourable or fraudulent transaction. 

At the same time, it seems to us that, 
having regard tothe provisons of rule 53 
of Order X XI of the Code of Civil Pro- 
cedure, the appellanta application was 
rightly dismissed Under that rule, the 
District Court of Cuddapah, when it received 
notice of theattachment from the Nandalur 
District Munsif’s Court, was bound to stay 
execution of its decree until the Nandalur 
Court cancelled the notice on the respondent 
or the holder of the attached decree. Abdul 
Aziz applied forthe execution. The notice 
has not been concelled and, therefore, the 
only two. persons mentioned in rule 53- of 
Order X XI of the Code of Civil Procedure, 
who can take out execution, are the holder 
of the attached, decree, or the respondent, 
the attaching creditor. The application of 
the respondent was, therefore, clearly rightly 
allowed by the lower Court. On the other 
hand, rule 55 of Order XXI of the Code 
of Civil Procedure does not mention the 
ussignee of the holder of the attached decree 
and role 16 of Order XXI of the Civil 
Procedure Code tends to show that the 
Legislature did not intend to treat the 
assignee of the decree-holder as standing 
exactly in the same position as the decree- 
holder himself for purposes of execution. 
Rule 16 of Order XXI of the Civil Pro- 
cedure Code seems to contemplate that an 
assignee of the decree-holder may not, in 
such cases, be entitled to take ont execution 
asamatterof right, although the decree- 
holder himself will be so entitled. We 
may also point out that the definition of 
judgment-debtor, as given in section 2, clause 
10 of the Code of Civil Procedure, does not 
include the assignee of the judgment-debior, 
We, therefore, confirm the order of the Dis- 
trict Judge and dismiss the appeals, with costs 
in Appeal Nv. 51 of 1910. 

Appeals dismissed. 
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MADRAS HIGH COURT, 
SECOND Civi, APPHAT No. 1024 cr 1911.. 
January 26, 1912. 

Present: —Mr. Justice Sundara Aiyar. 
Inre VEERAPPA CHETTYAR-- 


APPELLANT, 

Landlord and tenant-—Kasavaryam tenure—Kasavar~ 
yamdar doing gurukka] services to the temple— Whether 
holding wnder the temple—Preswmption— Onus of 

oof. 

Defendant was holding suit land under Kasavaryam 
tenure and it was not proved that he was holding 
underany particular mirasidar. He was, however, doing 
gurukkal service in the temple: 

Held, that, inthe absence of proof of title in the 
temple, no presumption arose that the defendant was 
holding under the temple, though the temple was 
the only person whom the defendunt was serving. 


Second appeal against the decree of the 
Subordinate Judge of Mayavaram, in A. S. 
No. 437 of 1910, presented against the 
decree of the District Munsif of Valanjuman 
in O. S. No. 298 of 1903. 

Mr. V. V. Síreenivasa Adtyengar, 
Appellant. 

This appeal coming on for admission, 
Court passed tho following 

ORDER.—I am unable to say that there 
is any legal objection to the finding that 
the temple is not. proved io be the owner 
of the plot im question, The case for the 
appellant has been put in this way. The 
documents show that the defendant was 
holding the land on Kestaryam tenure. The 
defendant was doing gurrukkal service in the 
temple. Itis not proved or alleged that 
the defendant was holding the land under 
any particular mtrasidar, and, therefore, it 
must be taken that he was holding under 
the temple, being the only person whom the 
defendant wasserving. The inference may 
be & proper one for a Court of fact to draw. 
But I cannot say that the lower Courts 
were mistaken in holding that the temple 
was bound to prove its title to the land before 
it could presume, on account of the inei- 
dence of Kasavaryam tenure, that the deferd- 
ant, a Kesavaryamdar, was holding under the 
owner of the temple. 

The argument practically amounts to this, 
that the defendant was holding under some 
one and as he cannot say that that person 
is other than the temple, he must be taken to 
be holding under the temple. I cannot say 
that the lower Courts were wrong in law in 
refusing to draw the inference, 

It is also urged that Exhibit V has been 


for the 


the 
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misconstrued. “But, on reference to para- 


graph 7 of the Munsif's judgment, I am: 


unable to say that he holds that Exhibit V 
furnishes positive evidence against the 
title of the temple. He only says that it 
farnishes no evidence in favour of its title, 
while it does with respect to other plots 
which were in its actual ocoupation. There 
is, no dcubt, a conaiderable body of evidence 
adduced from which a different conclusion 
might have been arrived at. But I cannot 
pay that there is any question in second 
appeal. 
I dismiss the appeal. 
Apreal dismissed. 





PUNJAB CHIEF COURT. 
Civit Revision No. £78 ov 1911. 
February 15, 1912. 

Present: — Mr. Justice Rattigan. 
GANDA SINGH—DzrEsDANT— PETITIONER, 

: versus 
NATHU RAM AND orners—Pratntirrs— 

RESPONDENTS. 

Injunction, suit for — incroachments on land reserved 
for common use—Limitation—Burden of proof — Unrea- 
sonable delay in suing—Limitation Act (IX of 1908), 
Sh.: Y, Art 120—Specific Relief Act (I of 1877), 
8, 54, 

In a suit for a prepetual] injunction directing defen. 
dants to restore to its original condition certain land 
encroached upon by them, which was originally re- 
served for the common use of the porprietors, it is for 
the plaintiffs to prove that the encroachments were 
made within six years befor suit. 

Kanakisabat v. Mutiu, 13 M. 445; Waziran v. Babu 
Lal, 26 A. 391, followed. 

A mere surmise by the Court that the encroach- 
ments are “recent” is insufficient for holding that 
they took place within six years. 

Persons, who have patiently allowed encroachments 
to take place and have not taken action within a 
reasonable time, cannot be said to have, suffered such 
injury as would justify the Court in Interfering on 
their behalf under section 64 of the Specific Relief 


Act. 

Petition, under section 70 (1) (2) of Act 
XXV of 1899, for revision of the order of 
the Divisonal Judge, Jullundur Division, 
dated 20th January 1911, reversing that of 
the Munsif, 2nd class, Phillour, dated 27th 
June 1910, dismissing the claim. 

R. S. Pandit Sheo Narain, for the Peti- 
tioner. 

R., B. Lala Sukh Dial, for the Respond- 
ents. 

JUDGMENT.—In this aud the connected 
cases (viz. Civil Revisions No. 879 and 880 
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of 1911) the question involved is the same, 
and this order will accordingly apply to all 
three cases. 

In the petitions Mr. Sheo Narain admits 
that a partition took place in 1865 and 
that certain plots were reserved for extension 
of the village. He also admits that his 
clients have built upon these reserved plote, 
and ke urges in their justification that they 
bave done nothing exceptional, as (according to 
him) all the village proprietors have been 
guilty of similar encroachments. It is not, 
however, upon this ground that I am asked 
to interfere with the decree of the Divisional 
Judge. Mr. Sheo Narain contends that the 
learned Judge has assumed that the encroach- 
menís made hy the defendants were of recent 
origin and that plaintiffs were, therefore, en- 
titled to the injunction for which they pray. 
Defendants bave, on the other band, through- 
out urged that the encroachments were of 
long standing and tkat plaintiffs! present suit 
js not maintainable, and their pleas were 
found by the Munsif to be established. 

The learned Divisional Judge was of 
opinion that the evidence adduced on behalf 
of the plaintiffs was no better and no worse 
than that adduced on behalf of the defendants 
and that it would be safer to rely rather 
on the probabilities of the case. Judging 
the cage in this light, he holds that it is 
"extremely improbable that at an early 
date,’ after the plots were reserved 
for particular purposes, “the defendants would 
have been allowed to make encroachments 
without protest,’ and he adds: "In spite 
of the Patwari, I believe the encroachments 
are really recent," As the learned Judge 
had not himself seen the encroachments 
complained of, hia belief was obviously based 


.on, what he terms, the probabilities of the 


case aud the unlikelibood of plaintiffs per- 
mitting the wrongful user of plots but 
lately reserved for public purposes. But 
the reservation of the plots was made in 
1863 or 1865 and the crucial question really 
is whether the ercroachments took place 
within 6 years of suit. Jt would, no doubt, be 
very unlikely that plaintiffs conld permit en- 
croachments at an early date after 1865, 
but defendants’ allegation (for what it is 
worth) is that in the courze of time all 
parties began to make use of the reserved 
plots for themselves, plaintiffs no less than 
defendants. Be this as it may, the question 
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is whether the present suit has been insti- 
tuted within 6 years from the date when 
the right to sue accrued [Article 120 of 
the Indian Limitation Act: cf. &anakosabat v. 
Mutiu (1) and Waziran v. Babu Lal (2)]. 
Even if the encroachmeats took place only a 
tew years before suit the case for plaintiffs 
could be greatly weakened, and it might 
well ba argued that plaintiffs, who had 
patiently allowed such encroachments to 
take place and had not taken action within 
a reasonable time, had not suffered such 
injary as would justify the Conrt in inter- 
fering on their behalf under seotion 54 of 
the Specific Relief Act. The learned Divi- 
sional Judge has discarded the evidence on 
either side, but it is, in any event, for plain- 
tifs to prove that the encroachments were 
made (as they allege in their plaints) 
within 6 years before suit. The Divisional 
Judge believes these encroachments to be 
“recent,” but that is a somewhat vague 
expression and this surmise {3 based on 
no evidence. In the circumstances and 
having in view the fact that it would be 
mest difficult, if not indeed impossible, to 
get trustworthy evidence from the villagers 
themselves upon this point, I think the best 
e.urse to adopt would be to appoint some 
thoroughly impartial and reliable person 
to report (as a local Commissioner) as to 
his opinion, after inspection, with regard 
to the approximate age of the encroachments. 
I accordingly remand the case to the Divi- 
sional Judge for inquiry upon this matter 
through such local Commissioner and I 
would suggest that the parties should, in 
the first instance, be asked to nominate a 
person whose op‘nion they are both willing to 
accept. If they cannot agree, the Divisonal 
Judge should himself appoint an independent 
person to make the report. As this inquiry 
is being made at the instance of defendants, 
they should be called upon to pay the 
{ves of the Commissioner in the first instance 
ard a time should be fixed within which 
such fees should be paid. In the event 
of the defendants failing to pay the fees 
within such time, the Divisional Judge will 
return the record to this Court with an 
intimatton to that effect. In any event, a 
return to this order should be made within 
four months. 


Oase remanded, 


(1) 18 M, 445. (2) 26 A, 391. 
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PUNJAB CHIEF COURT. 
Sgconp Civit ApPEAL No. 716 or 1910. 
: February 3, 1912. 
Present: —Mr. Justice Robertson and 
Mr. Justice Shah Din, 
SHERU-—DzFENDANT—-ÀPPELLANT 


versus 
JAWAHIR SINGH —PraArnNTIEF —-- 
RESPONDENT. 


Punjab Pre-emption Act (II of 1905), s. 19, scope of— 
Withdrawal of deposit, effect of —Pre-empison — Benami 
sutt—Bona fide claim —Swperior pre-emptor asserting . 
claim to defeat rival prevemptor—Money raised by 
mortgage to vendees~~Legitimacy—Sikh Jat abducting 
sweeperess—Subsequent conversion of both to Mu- 
hammadanism—Marriage under Muhammadan Law 
— First husband taking no steps to assert marital rights 
—Legitimacy of issue of second marriage. 

Section 19 of the Punjab Pre-emption Act does 
not provide for a case in which the pre-emptor, after 
having made the necessary deposit under sub-seo- 
tion (1) (a) of the section, has withdrawn it subse- 
quent to the decision of the suit. The penal provi- 
sions of sub-section (8) come into operation only if 
the pre-emptor fails, within the time fixed by the 
Court, to make the deposit or furnish the security 
mentioned in sub-section (1). But onee the deposit 
is made in pursuance of the order of the Court within 
the time fixed by it, the Court has no power to reject 
the plaint by reason of the subsequent withdrawal of 
the deposit. 

In the cage of rival pre-emptors, if the right of 
pre-emption vested in one of them is superior to 
that of the other, that right cannot be defeated mere- 
ly because hia object in prosecuting the suit is to per- 
vent the other pre-emptor from getting the land and 
because he has raised funds for the purpose by 
mortgaging the land to the vendees. 

Where the superior pre-emptor brought his suit 
subsequent to the suit of his rival pre-emptor, and it 
appeared that the money: deposited in Court under 
section 19 ofthe Pre-emption Act was advanced by the 
vendees and that the money paid in compliance with 
the pre-emption decree passed in his fevour was 
advanced on a mortgage of the landin suit by near 
relations of vendees: 

Held, that the facts were insufficient to make the 
superior pre-emptor & benamt pre-emptor and to 
disentitle him to a decree for pre-emption. 

Ramsukh Das v. Fazal-ud-din, 19 P. B.1898; Mahmud 
Bakhsh v. Hassan Bakhsh, | P. R. 1912; 11 Ind. 
Cas. 708. followed. 

A., a Sikh Jat, abducted a sweeperss B. whose hus- 
band was living. B.’s husband prosecuted A. for abduc- 
tion, Some time after that, A. and B. turned Muham- 
madans and wenb through the usual form of marriage 
prescribed by Muhammadan Law. They lived as 
man and wife for a long series of years and subsequent 
to his complaint for abduction, B.s first husband 
never took any steps to assert his marital right. As 
the result of the marriage of A. and B. a son C. was 
born to them, C. lived with A. and was treated by 
him as well as his brotherhood as his legitimate 
son: 

Held, that there was a strong presumption that 
B.'s first husband had repudiated or divorced her 
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before A, married her, and consequently C. was the 
legitimate son of A. 

Second appeal from the order of the 
Divisional Judge, Amritsar Division, dated 
the 2nd May 1910, reversing that of the 
District Judge, Amritsar, dated the 20th 
July 1909, dismissing plaintiff's claim. 

Pandit Ram Rhaj Datta, for the Appellant. 

Rai Bahadur Lala Sukh Dial, for the Re- 
spondent. 

JUDGMENT,—Hai Sakh Dial for the 
respondent, Jawabir Singh, raises the pre- 
liminary objection that as the appellant, 
Sheru, has withdrawn from Court the pur- 
chase-money including ihe sum of Rs. 300, 
which he had depcsited in pursuarce of an 
order passed under section 19 of the Pre-emp- 
tion Act, Ll of 1905,his plaint must be rejected 
and he is, therefore, precluded from prosecat- 
ing this appeal. We do not, however, see 
our way to accept this contention. As laid 
down in Civil Appeal No. 23 of 1907 (desided 
by Robertson and Chevis, JJ., on the 24th May 
1907) section 19 of the Pre emption Act does 
‘not provide fora case in which the pre- 
emptor after having made the necessary 
deposit under sub-section (1) (a) of that 
section has withdrawn it subsequent to the 
decision of the suit. The penal provisions of 
- sub-section (3) come into operation only if 
the pre-emptor fails within the time fixed 
by the Court to make the deposit or furnish 
the security mentioned in sub-section (1), 
but once the deposit is made in pursuance 
of the order of Court. within the time fixed 
by it the Court has no power to reject the 
plaint by reason of the snbsequent withdrawal 
of the deposit. We, therefore, overrule the 
preliminary objection and proceed to dispose 
of the appeal on merits. 

The fact of this case are fully given in 


the judgment of the Divisional Jüdge. One 
Dina sold the land in dispute to certain 
vendees on the 5th June 1908 for Rs. 5,000. 


On the 20th June 1903 Jawahir Singh, re- 
spondent, sued to pre-empt the land on pay- 
ment of Rs. 3,900. On the 3rd July 1908 
Sheru, appellant, who is a minor grandson 
of Dina, vendor, aleo brought a suit for 
pre-emption. Each rival pre-emptor was 
impleaded as a defendant in the suit of the 
other, and each filed certain pleas in answer 
to his rival's claim, Jawahir Singh pleaded, 
inter alia, that Sheru’s father, Budha, was not 
the legitimate son of Dina, vendor, being 
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born of a sweeperess who had not baen 
divorced by her first husband Tabi, and that, 
therefore, Sheru was not a member of the 
Jat tribe to which Dina belonged and had 
no right to claim preemption. He further 
pleaded that Sheru was a benam? pre-emptor, 
who had bronght his suit, not for his own 
benefit, but in the inrerests of the vendees, 
whose right was admittedly inferior to that 
of Jawahir Singh. It is unnecessary to notice 
the other pleas at this stage of the proceed- 
ings a8 no other question has been argued 
before us in this appeal. 

The District Judge held that Sheru's father, 
Budha, was a legitimate son of Dina, being 
the lawful issue of a valid marriage between 
Dina and Musammat Saddan, and that Shera, 
being admittedly tbe legitimate son of Budha, 
was a member of the Jaf tribe and as such 
entitled to bring a suit for pre emption. 
He further held, that although Shern had 
raised money for payment into Court hy 
mortgaging the land in. dispute in favour 
of the vendees his right of preemption was 
not thereby defeated. On these grounds, 
the District Judge granted a decree to Shera 
on certain terms as to payment of the 
purchase money into Court which are set 
forth in his judgment. In the event of 
Sheru not complying with those terms 
Jawahir Singh was declared entitled to the 
possession of the land as pre-emptor. 

On appeal by Jawahir Singh, the Divisional 
Judge, without going into the question 
whether or not Sheru's father was a legi- 
timate son of Dina and a member of the Jat 
tribe, held that Sheru had brought his suit 
for pre-emption in the interests of the defeated 
vendees aud not for his own benefit, and on 
that ground he accepted Jawahir Singh’s 
appeal and dismissed Sheru's suit. 

Sheru has preferred a further appeal to 
this Court, and the two questions which we 
have to decide in this appeal are: — 

(1) whether Sheru's father, Budha, is a 
legitimate sou of Dina, vendor, so that Shera 
can be held to be a Jat and entitled to 
succeed to the land in suit as Dina’s heir, and 

(2) whether the suit brought by Shera 
has been rightly dismissed on the ground 
that it was not brought by him bona fide 
for his own benefit, bat only in thee interests 
of the defeated vendees. 

On the first question the Divisional Judge 
has recorded no finding, but as the evidence 
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on the record is sufficient for the decision 
of it, we think it unnecessary to remand 
the case to the lower Appellate Cour! for 
a finding on this point. We have had the 
evidence bearing on this question discussed 
by both sides, and, on the whole, we agree 
in the conclusion arrived at by the District 
Judge, It appears from the evidence that 
a sweeperess, Musammat Saddan, who was 
the wife of ona Tabi, was abducted some 
50 or 60 years ago by the present vendor, 
Dina. He then went under the name of 
Baghela or Baghel Singh. Tabi prosecuted 
Baghela for abduction, but the result of the 
proseention is not known. Some time after, 
Baghela and Musammat Saddan turned 
Muhammadans, Baghela changing his name 
io Dina, and they went through the usual 
form of marriage prescribed by Muhamma- 
dan Law. In 1868 Musammat Saddan 
brought a complaint against the present 
respondent, Jawahir Singh, uuder section 334, 
Indian Penal Code, and in the heading of 
that complaint she described herself ag the 
wife of Dina. Budha, father of Shern, ap- 
pellant, was evidently born some years after 
the date of the said complaint, and he has 
been living with and treated by Dina ag his 
legitimate son. For aught we know to the 
contrary, Budha has been regarded by the 
brotherhood also as Dina’s legitimate son and 
heir, a8 no question with regard to his legiti- 
macy seems to have arisen before the present 
litigation, It is not disputed that Dina 
and Musammat Saddan lived as man and 
wife for along series of years; and there 
is nothing on the record to show that 
Musammat Saddan’s first husband, Tabi, 
ever took any steps, after the criminal 
prosecution relating to her abduction by 
Baghela, to assert his marital rights against 
Musammat Saddan. Baghela, alas Dina, Mus- 
ammat Saddan and Tabi are all dead; and 
at this distance of time it is extremely 
difficult for Sheru to adduce definite evidence 
of a divorce having been given by Tabi to 
Musammat Saddan and of the birth of 
Budha after such divorce. The conduct of 
Tabi in relation to Musammat Saddan— 
his having allowed her to turn g Muham- 
madan, to contract a nikah with Dina, and 
to live with him (Dina) as his wife until 
her death,— raises a very strong presumption 
that he had repudiated or divorced the 
woman before Dina married her; and that 
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being the ease, Budha, who undoubtedly was 
born after the marriage, was the legitimate 
son of Dina. We, therefore, hold that Sheru's 
father, Budha, was the legitimate son of Dina, 


and Sheru was thus entitled to preempt ` 


the land in suit. 

In connection with the second question, 
the admitted facts are that Sheru’s suit 
was brought after Jawahir Singh had filed 
his suit; thab the money deposited in Court 
under section 19 of the Pre-emption Act was 
advanced by the vendees; that the money 
which was paid into Court in compliance 
with the decree passed in favour of Sheru 
by the District Judge had been advanced 
on a mortgage of the land in suit by the 
father and nephew of the vendees; that the 
mortgage was for a fixed period of 10 
years and the conditions of the morteage 
were such as to make redemption difficult 
after the expiry of the period fixed by the 
deed. In view of these facts, the respondent's 
Advocate has urged that the suit by Sheru, 
appellant, is not a bonafide one, that it had 
been brought in the interests of the defeated 
vendees and for their benefit, and that 
therefore it has been rightly dismissed by 
the Divisional Judge. We have every sym- 
pathy with the difficult position in which 
the respondent, Jawahir Singh, is placed, as 
we have no doubt that it is the vendees who 
have instigated Sheru to bringhis suit and 
who aresupplying him with the necessary 
funds to prosecute it. Butit by no means 
follows that Sheru is a benamz pre-emptor 
simply because he is instigated by the ven- 
dees to pre-empt the land and that he would 
not have been able to bring his suit without 
their help. If his right of pre-emption is 
superior to that of Jawahir Singh, that right 
cannot be defeated because his object in 
prosecutiog the suit is to prevent Jawahir 
Singh from getting the land and because be 
has raised funds for that purpose by mort- 
gaging that land to the vendees. The right 
view to take in auch cases is the one 
propounded by a Division Bench of this 
Court [ Ramsukh Das v. Fazal-ud-Din (1)], At- 
page 50 of the report the learned Judges say: 

"Now, there may be authority for holding 
that, when itis proved that a plaintiff in 
a pre-emption suit is aciing benamz, that is, 
that another person will, on the plea that 


(1) 19 P. R, 1898, 
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he is the real purchaser, be entitled to 
take from plaintiff whatever may be decreed 
him, the Court should refuse the nominal 
plaintiff a decree. Bat there is no authority 
for holding that a plaintiff may not enter 
into any agreement with others as to what 
he wil do with the land if he gets it, 
and thus raise funds for the maintenance 
of his suit. In such a case the plaintiff 
is entitled to his decree, and if, after ob- 
taining it, he proceeds to transfer the land, 
afresh cause of action will arise to other 
pre-emptors. It would obviously be most 
inconvenient and improper to iry suits for 
pre-emption not on the trae issues of the 
case itself, but on side issues raised by pleas 
of the defendant as to agreements alleged 
to. have been entered into by the plaintiff 
as tothe future disposal of the property.” 
The latest authority on the subject is Mahmud 
Bakhsh v. Hussan Bakhsh (9). 

Following the above rulings, we hold that 
the facts relied upon by Jawahir Singh, re- 
spondent, are insofficient to prove that the 
suit of Sheru, appellant, is one brought by a 
benami pre emptor. We accept the appeal 
and, setting aside the decree of the lower 
Appellate Court, grant a decree to Sheru, 
appellant, for possession of the land in suit 
on payment of Rs, 1,500 to the vendees on 
or before the 31st Maroh next, failing which 
the suit shall stand dismissed with costs, 
In the event of Sheru not paying the money 
into Court within the period specified, 
Jawahir Singh, respondent, would be en- 
titled to the possession of the land on 
payment of Rs. 400 to the vendees, the 
balance of Rs. 3,509 being payable to the 
prior mortgagees on redemption. As the 
pregent litigation has been fostered by the 
vendees, and as the appellant brought the 
suit at their instigation and has sucseeded 
only ona technical view of the law of 
pre-emption, we direct that the appellant 
pay the respondent’s costs throughout and 
that the vendees pay the appellant’s costs 
in this Court. 

Appeal accepted. 


(2) 7 P, R. 1912; 11 Ind. Cas, 708. 
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PUNJAB CHIEF COURT. 
Ssconp Civit, Appear No. 284 or 1909. 
February 1,1912. 
Present:— Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

OHAJJU MAL —PrAINTIFF—ÀPPELLANT 

16rsus 

TELU MAL--DEFENDANT— RESPONDENT. 

Punjab Pre-emption Act (II of 1905), s. 11, proviso 
— Agnate", meaning of—Widow of agnate— Widow 
recorded as owner— Brother owning land not inherited 
by plaintiff. 

A. sapinda under Hindu Law is nob synonymous 
with agnate. 

The widow of a male agnate is not an “agnato”, as 
the word is used inthe proviso to seotion 11 of the 
Punjab Pre-emption Act, 

Three Banta brothers, Á., B. and C. purchased cer- 
tain land ina village X. and certain other villages in 
1885 and were duly recorded as owners. On 7th 
December 1889, A. died leaving a widow D. On 22nd 
February 1890, a partition was effected by which the 
land in village X. fell tothe shares of B. and D, C. 
getting his share in the other villages. Mutation 
was sanctioned according to the partition. In 1596, 
D. died and mutation of her land in the village X. was 
effected on 6th July 1897 in favour of B. and C. In 
November 1907, C. sued for pre-emption of certain 
agricultural land in the village X : 

Held, (1) that C. did not fulfil the requirements 
of the proviso to section 11 of the Punjab Pre-emption 
Act; 

(2) that D. was nob C.’s agnate; 

(3) that the fact that B. had been continuously 
recorded as owner in village X. for more thad 20 years 
did not help C., as B. did not hold O.'s land. 

Second appeal from the order of the 
Divisional Judge, Ambala, dated 15th May 
1908, confirming that of the Munsif, lat 
class, Ambala, dated 3rd March 1908, dis- 
missing plaintiff’s claim. 

Mr.Sundar Das, for the Appellant. 

R. S. Pandit Sheo Narain, and Mr. Govind 
Das, (representing Bhagat Ishwar Das), for Mul 
Raj and Mr. Balwant Rav, for Ram Singh, 
Respondent. 

JUDGMENT.—On 8rd December 1906, 
defendant No. 1 sold the agricultural land in 
suit to defendant No. 2. Plaintiff sued for pre- 
emption. All the parties are Sanzas and so 
are not mambers of any agricultural tribe as 
defined in the Pre-emption Act. Ib follows— 
see section 11 of that Act—that plaintiff has 
no locus standi to sue unless he can bring 
himself under the proviso to that section. 
If he oan, his suit must succeed, for he 
i8 a co-sharer in the same khata as that 
of which theland in suit forms a part, while 
no lasd in the village. 
Other questions were raised in the first 
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Court, but it is unnecessary for us to men- 
tion them, as tho case can be Fully disposed of 
on the question of plaintiff's right to sue. 

The first Court has discussed the mean- 
ing of the proviso aforesaid and has arrived 
at the conclusion that plaintiff cannot sue. 
The learned Divisional Judge also has held 
that plaintiff cannot have the benefit of the 
proviso, and thus both Courts have found 
against him and have Seneu ia dism'ss- 
ing his claim. 

This petition under TA 70 (1) (b) of 
ihe Courts Act has been admitted as a 
further appeal, and we have heard argu- 
ments, The problem to be considered ean 
ba stated in a few words. In June 1885 
Chajju, plaintiff, and his brothers Harnam 
Das and Narain Das jointly bought land 


in this village Damla and in other villages 


and were duly recorded as owners Ona 22ad 
February 1890 they effected a partition under 
which all the purchased land in Damia fell 
to the lot of Harnam Das and Narain Das, 
Chajju taking his share elsewhere. Narain 
Das never actually enjoyed his share, for he 
died on 7th December 1839, while partition 
proceedings were going on, and so mutation 
of his share was made also on 22nd February 
1890 in the name of his widow Musammat 
Shibbi. She died in 1¢96 and mutation of 
her land wag effected on 5th July 1897 in 
favour of plaintiff and Harnam Das. It 
thus appears that Chajju was entered asa 
land owner in Mouza Damla more than twenty 
years before suit and continued to be so 
recorded until 220d February 1890, when he 
ceased to beso recorded, coming again on 
the record (upon the death of Musammat 
Shibbi) in 1897. ({t is pointed out by Mr. 
Sundar Das that in 1893 plaintiff purchased 
other land in Mouza Damla, but we cannot 
sve that this affects the question before us). 

The aforesaid section runs thus:— No 
person other than a member of an agricultural 
tribe shall have a right of pre-emption in 
respect of agricultural land.” 


" Provided, that if the vendor is not a member 
of an agricultural tribe, the right of pre- 
emp'ion may be exercised also by a member 
of the same tribe as the vendor who is record- 
ed as the owner or as the occupancy-tenant of 
agricultural land in the estate in which the 
property is situate and has beén so recorded 
for twenty years píevious to the date of sale 
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either in his own name or zn that of any agn ite 
who has previously held his agricultural land.” 

Plaintiff, therefore, has to show that the 
land, which he now holds in Mouza Damla (or 
part of it) on the strength of which he claims 
pre-emption, has been continuously recorded 
inthe Revenue papers for twenty years before 
suit (7, e., from November 1887) as his pro- 
perty or as the property of an “agnate’’of his. 
He and his agnate Narain Das were recorded 
ag holding their shares from 1887 to 22nd 
February 1890, and he hehas himself been 
recorded as owner since 5th Jaly 1897; but 
between these two dates Musammot Shibbi 
waa recorded as owner. 

If the proviso did not contain the word 
"recorded", if the wording of ib was “who is 
theowner"" and “who has been the owner 
for twenty years, etc." it might possibly be 
argued that Chajju, plaintiff, became owner 
immediately on the death of Narain Das and 
so never ceased to be owner atall, though 
the widow's life estate prevented his stepping 
into porsession. But the word “recorded” 
cannot be ignored, and thus the question for 
us is whether Musammat Shibbi can bs 
said to have been an “agnato” of plaintiff, 
(We miy note that the existence of Harnam 
Das asa oro-sharer with Musammat Shibbi 
does not help plaintif, for though Narain 
Das is, no doubt,-an agoate of plaintiff, he 
did not hold plaintiff" 8 land). 


"Agnate" isa word derived from Roman 
Law. It included persons related through 
male ascendants, It may ba, as Mr. Sandar 
Das contends, that during a cartain period 
of Roman Law it included females related 
through male ascendaats; bat we cannot find 
that it everincluded the wife of an-aguate 
as such. We,.however, ace incliaed to agree 
with Mr. Shadi Lal in bis commentary ou 
the Punjab Pre-emption Act, 2ud edition, 
page 80, where he suggests that the word 
"agnate" in section 11 must ba taken to have 
the meaning usually attached to itin thia 
Province in connection with questions of 
agricaltural custom; and no argument is 
necessary to show that the writers on Punjab 
Customary Law and Panjab Tribal Law 
and the Judges of this Court, who have in 
countless rulings discussed that law, have 
never used the words "agnate" and "agnatic" 
80 as to ivclude the widow of a male aguate, 
Indeed, the whole "agnatie theory,” as it has 
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been called, is based on principles which 
relegate the wife of a member of an agnatic 
group to a totally different category from 
that to which the male collaterals related 
through males belong. 

Mr. Sundar Das further argues that we 
should take cognizance of the fact that the 
parties are Danzas and so follow Hinda Law, 
under which a wife joins the gotra of her 
husband aud is in law identified with him 
and on his death continues his existence, 
with the result in this case that in law 
Narain Das should be held to have remained 
owner of the land until Mus1mmat Shibbi 
died. He refers us to paras. 502, 503 of 
Mayne’s Book on Hindu Law and Usage, 7th 
Edition, but after considering the learned 
author's remarks we are unable to see that 
he in any way deals with the question of 
the meaning of the word ‘agnate.”  Nodoubt, 
he tells us who are sapindas, bub sipinda is 
clearly not synonymous with agnate, as it cer- 
tainly includes persons whom even Mr. Sundar 
Das would hardly call agnates, namely, cer- 
tain persons connected with the propositus 
through females;and in ouropinion, such texts, 
as there may be in Hindu Law declaring a wife 
a part of her husband and ao forth, are little 
more than sentimental pronouncements, for 
the very different position from her 
husbavd’s which a Hindu widow takes after 
his death is sufficient in itself to show that 
she does not continue his existence, e.g., if 
the deceased husband was joint with a 


brother, the widow does not even take 
deceased's share. 
We may nofe, in conclusion, that the 


lower Appellate Court relied upon Muham- 
mad Ayub Khan v. Rure Kh n (1), but we 
do not find it of much assistance in the 
present case as it deals witha different prob- 
lem from that before us. 

We hold, then, that Musammaé Shibbi, as 
widow of plaintiff's brother, was not an 
“agnate” of plaintiff, as the word is used in 
section 1l, Punjab Pre emption Act, and we 
dismiss the appeal with costs. 


Appeal dismissed. 
(1) 95 P. R. 1901; 125 P. L. R. 1901. 
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PUNJAB CHIEF COURT. 
S&gCOND Civit Appeat No. 532 or 1910. 
February 2, 1912. 
Present: — Mr. Justice Johnstone and 
Mr. Justice Rattigan. 
MEGHA RAM —DEFENDANT— APPELLANT 
VET 58 
MAKHAN LAL PrA!NTIPF AND OTHERS— 


DEFENDANTS—-RESPONDENTS, 

Pre-emption— Decree for pre-emptor-—Appeal by vendee 
~—Transfer of property on basis of which pre-emption 
decreed subsequent to decree—Construction of deed — 
Sale or mortgage— Criteria — Evidence — Ad méssibility of 
oral evidence — Third party—Evidence Act (I of 1872) 
8. ju scope of — Punjab Pre-emption Act (II of 1905) 
8. 


Where, after obtaining a decree for pre-emption and 
during the pendency of an appeal against tho decree 
preferred by the vendee, a pre-emptor parts with 
the property on the strength of which he was able 
to sue for pre-emption, the transfer does not disentitle 
the pre-emptor to the decree he has already obtained 
and the vendee cannot ask the Appellate Court to 
take away from the pre-emptor the benofit of the 
decree on the ground of his subsequent transfer, 

Dhanna Singh v. Gurbakhsh Singh, 91 P. R. 1909 (F, 
B.); 4 Ind. Cas. 337; 161 P. W. R. 1909; 148 P. L. R. 
1909, referred to. 

The prohibition in section 92 of the Evidence Aci 
against going behind a written deed applies only 
to parties to a deed and not to outsiders, 

Tara Chand v. Baldeo, 117 P. R. 1890, (E. BJ, Parma 
Nand v. Airapat Ram, 20 P. R. 1899, relied upon. 

In order to prove that an ostensible mortgage is 
really a sale, what has to be shown is (a) that there 
was a positive understanding between mortgagor and 
mortgagee that redemption would not be demanded, 
or (b; that the terms of the mortgage are such that 
redemption is a virtual impossibility. 

Onerous conditions in a mortgage are notin them. 
selves sufficient to warrant the decision that it was 
really a sale. 

A. mortgaged a building site to the nephow of her 
husband. Tho site was situated in a town in the 
heart of a flourshing canal colony whoro snch property 
was likely in future to increase in value. The mort. 
gage-money was not higher than the market-value of 
the site. The term of the mortgago was fifteen years. 
No interest was chargeable on the mortgage-money 
proper but the mortgagee was entitled to build on 
the site at will and to chargo the expenditure, with 
6 per cent, per annum interest, on the house: 

Held, that these circumstances wero insufficient to 
prove that the transaction between the parties was a 
eale and not a mortgage. 

Jagdish v. Man Singh, 100 P. R. 1895; Muhammad 
Umar v. Kirpal Singh, 78 P. R. 1904; Bishen Singh v. 
Musammat Paro, 19 P. R. 1905; 78 P. L. R. 1905; 
relied upon. 

Anwar Hasan v. Umatul Karim, 145 P. R. 1906; 
109 P. L. R. 1907; Parma Nand v. Airapat Ram, 20 P. 
R, 1899, distinguished. ° 


Second appeal from the decree of the Divi- 
sional Judge, Shahpur Division, dated the 2nd 
of March 1910, reversing that of the '‘istriog 
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Judge, Jhang, dated 30th June 1909, dis- 
. missivg the plaintiff's claim. 

Mr. Beechay, for the Appellant. 

Mr. Nanak Ohand, for the Respondents. 

JUDGMENT.—This is a pre-emption suit. 
Megha Ram, defendant No. 1, if we lock 
only at the deed upon which he relies, which 
ig dated the 19th October 1907, took a 
certain site in Chiniot town from defendant 
No. 9 in mortgage for Rs. 1,900. The 
plaintiff's case however, ig that he (plain- 
. tiẸ) owns the adjoining house, and that the 
mortgage was really a sale disguised in the 
form of a mortgage in order to defeat 
pre-emptors The plaintiff offered Rs. 400 
as the real price and as the market. value. 
The issues were: (1) Was the alienation a 
sale or a mortgage? (2) Was the whole 
Rs. 1,900 paid in good faithP and (3) if 
not, what 18 the market-value of the pro- 
periyP The first Court,. after consulting 
rulings and after considering all the eiroum- 
stances of the case, came to the conolusion 
that the transaction was a mortgage as stated 
in the deed. That Court rightly Jaid upon 
the plaintiff the burden of proving that the 
real transaction was something different 
from what appears on the face of the deed. 
The alienation was found not to be a sale, 
and so the suit for pre-emption was dis- 
missed. The first Court went on to hold 
that Rs. 1,900 was actually paid. 

The plaintiff thereupon appealed, and the 
learned Dívisional Judge came to an opposite 
conclusion. He remarked upon the near 
relationship of the parties, the mortgagee 
being the nephew of the mortgagor's husband, 
and he also expressed the opinion that 
the sum paid, te, Rs. 1,900, was very 
much higher than avy mortgagee would 
give for possession of such property for 15 
years. He further read the evidence of 
one Hira Nand, Pleader, as proving that the 
parties to the transaction actually said that 
it was their "intention to sell the land bat 
to conceal the fact of sale by an ostensible 
mortgage so as to defeat the rights of pre- 
emptore," Thereupon, without going into 
the question of the sum actually paid or 
the  market-value, he gave the plaintiff 
a decree for possersion on, payment of 
Ra. 1,900. We understand that the plain- 
tiff has paid this money without demur. 

The alienee has now come up to this 
Court on further appeal. He argues, on the 
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basis of the authorily of rulings of this Court 
that there was no sufficient reason for hold- 
ing this transaction to have been a sale and 
we have heard arguments and have aleo 
carefully gone through the record, 

One objection raised by the appellant by 
a petition put in on 20th January 1912, ze, 
after the filing of theappesl, we may dispose 
of at once. It is to the effect that plaintiff 
based his suit on his possession of ¢th share 
of a house adjoining the house in dispute, 
that the plaintiff on the 12:h October 1911 
transferred that share to his mother by deed 
of gift, and that, therefore, the plaintiff haa 
lost his locus stand: to sue for pre-emption 
or to resist this appeal, and that his suit 
should be dismissed on this ground. In our 
opinion, this contention cannot succeed, be- 


canse plaintifi’s decree, awarded to him 
by the Divisional Judge, bears date 2nd 
March 1910, while his parting with the 


aforesaid th share of the adjoining bouse 
took place long afterwards. No doubt, 
according to the authorities, a pre-emptor 
can only succeed if he has a right of pre- 
emption ut the date of the sale and at the 
date of the institution of suit and up to -the 
passing of a decree in his favour [Dhanna 
Singh v. Gurbakhsh Singh (1)], but in the 
present case plaintiff had his rights intact 
through the whole of these periods. No 
doubt, in a sense, the case is still sub judice, 
antil the final appeal in this Court has been 
decided; but itis not sub jwdzce in the sense 
in which the defendants use the phrase, nor 
do we think it is open to the alienee, against 
whom a decree for pre-emption has been 
passed, to ask this Court to set aside the 
decree of the lower Appellate Court on the 
ground that, after the plaintiff had secured 
the decree, he had parted with the property 
on the strength of which he was able to 
sue for pre-emption. Plaintiff is not asking 
this Court-for anything; defeudant No. 1 can- 
not ask this Court to take away from plaintiff 
what the latter has obtained, on the ground 
that the latter could not get'it now if he 
was still asking for it. pr 

But ou the merits this appeal must never- 
theless succeed. Itis no doubt idle for Mr. 
Beechey on behalf of defendant-appellant to 
urge that section 92, Indian Evidence Act, 
is a bar to any attempt on the part of 


(1) 91 P. R. 1909 (FP. B.);4 Ind. Cas, 387; 191 
.W R. 1909; 148 P. L, R. 1909. 
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plaintiff to show that the mortgage-deed is 
nota mortgage-deed in reality, for the con- 
tention is at once met by a reference to 
section 4, Pre-emption Act; and even, apart 
from that provision of Statute Law, we think 
the better view is [cf. Tara Chand v. Baldeo 
(2), Parma Nand v. Atrapat Ram (3) ] that the 
prohibition in section 92 aforesaid against go- 
ing behind a written deed applies only to the 
parties to the deed and not to outsiders. 
obvious, however, that we need not discuss this 
matter further, for section 4 of the Pre- 
emplion Act is clear. Finding against Mr. 
Beechey’sclient on this minor point, we turn 
to the merits, thatis {o say, the question of 
the real meaning of the deed, a question to be 
answered in each caseon a consideration of 
its own facts. 


The site is situate in the town of Chiniot 
which is now in the heart of a flourishing 
agricultural canal colony, and it may be 
safely assumed that such property will in the 
future rather increase than decrease in value. 
Plaintiff first valued the property at 
Rs. 400, but he is content now  bsfore 
us to take the value as Rs. 1,059, as 
estimated by the Juocal Commissioner, and 
he has paid Rs. 1,900 without objeotion, 
Then, there is certain evidence on the record 
which would fix the value at Hs. 2,000 to 
Rs. 2,500. In these circumstances, we 
cannot agree with the lower Appellate Vourt 
that Rs. 1900 wasan absurdly high figure 
fora mortgage loan. It is not redeemable 
for 15 years from date of mortgage, by which 
time the property, even merely as a site, may 
not improbably be worth much more than 
Rs. 2,000 and so be well worth redemption, 


The next point taken against appellant is 
that the near relationship between mortgagor 
aud mortgagee points to the probability of 
collusion between them. . No doubt, collusion 
may be more likely between near relations 
than between strangers, but this does nob 
carry the matter very far: what has to be 
shown is (a) that there was a positive under- 
standing between mortgagor‘and mortgagee 
that redemption would never be demanded, 
or (b) that the terms of the mortgage are 
such that redemption is a virtual im- 
possibility. So far, we have found no facts 
establishing any such propositions as these. ` 


(2) 117 P. R. 1890 (F. B.). 
(3) 20 P. R. 1899. 
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Next, as to the statement of Hira Nand, 
Pleader, and its effect, whioh has been 
strangely magnified by the learned Divi- 
sional Judge. It is unlikely that persors 
eoncooting a plot would give themselves 
away to Hira Nand, so that anything in 
his statement, which looks like confession of 
an intended fraud should be discounted; 
and, further, his statement is not incompati- 
ble with tLe idea that the parties to the 
transaction intended a mortgage, but, being 
apprehensive leat pre-emptors should attempt 
to persuade the Courts that it wasa sale, 
went to the Pleader for legal advica as to 


the mode of drafticg best caleulated to 
prevent their real intentions from being 
misunderstood. 


Again, it is urged that the condition under 
which the mortgagee was to be at liberty to 
build on the siteat will — sau tamir har kism” 
and charge his expenditure, with 6 per cent. 
per annum interest, on the honse, is incom- 
patible with anything but a permanent aliena- 
tion; but this argument is far from con- 
vineing. Mortgagee is, so far as we know. a 
man of ordinary means, and there is no need 
to credit him with any grandiose intantiong 
in the way of bricks and mortar. In his 
own interests, even as purchaser, he would 
build merely one ordinary house, ora aget 
of ordinary shops; and, at the end of 15 years, 
such structures might be well worth redeem. 
ing on payment of principal and interest, 
It is important to “note that no interest was 
chargeable on the mortgage-money proper. 

Virtually, the above is all that can be said 
for plaintiff's case, and we do not think the 
circumstances on which stress is laid prove 
either that appellant and his vendor had a 
positive understanding that redemption was 
not to be demanded or thatthe conditions 
of the mortgage are such as to make re- 
demption a practical impossibility, The 
owner, or her heir, as she is very old, will 
have the legal right toredeem in 1922, and 
we think it not impossible that it may be 
worth his or her while to redeem then. 

In ovr opinion, these views are in accord. 
ance with authority. It is unnecessary to 
discuss at length all the rulings thet have 
been brought to our notice, as circumstances 
and fsc'8 vary greatly from case to case; but 


| we may point io the decision of the Full 


Bench in Jagdish v. 


M AN’ N z 
(4) 100 P. R. 1895. Singh (4) 
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which was in some respects a much stronger 
ease for the plaintiff than is the present 
one, and yet in which the learned Judges 
declined to hold that the mortgage-deed, 
then in question, was other than it purported 
to be; to Muhammad Umar v. Kirpal 
Singh (5) and Bishen Singh v. Musammat 
Paro (6), from which the principle may 
be drawn that onerous conditions in a mort- 
gage are not in themselves sufficient to 
warrant the decision that it was really a 
sale. The cases relied upon by Mr. Nanak 
Chand for plaintiff dre Anwar Hasan v. Umatul 
Karim (7), C, A. No 872 of 1901 and Parma 
Nand v. Atrapat Ram (3) in which ostensi- 
ble mortgages were held to be sales, but in 
them we can find no clear dicta exactly 
covering the present case. They are dis. 
tinguishable by virtue of the facts in them 
being different, the first of the three being 
peculiarly distinguishable in this way. 

For these reasons, we accept this appeal, 
and, setting aside the decree of the lower 
Appellate Court, we restore that of the first 
Court and dismiss plaintiff's suit with costs, 


Appeal accepted. 


(5) 78 P. R. 1904, 
(6) 19 P. R. 1905; 78 P. L. R. 1905. 
(7) 145 P. R. 1906; 109 P, L. R. 1907. 





PUNJAB CHIEF COURT. 
Srconp Civil APPEAL No. 953 or 1910. 
February 9, 1912. 

Present: —Mr. Justice Chevis. 
TOTA SINGH— JUDGMENT- pestor— 
APPELLANT 
tersus 


PARTAP. SINGH AND ANOTHER— 
DEFENDANT3—~ RESPONDENTA. 

Civil Procedure Code Act (V of 1908), s. 47 —Eaecution 
proceedings Money-decree—Death of judgmeat-debtor 
—Ancestral property — Objection by judgment-debtor’s 
heir on the ground of want of necessity—Objection to be 
decided in ewecution proceedings and not by separate 
suit. 

The heir of a deceased judgment.debtor is entitled 
to object in execution proceedings that the ancestral 
property in his hands is not Hable for a money-decree 
against the deceased on the ground that the debt was 
not incurred for necessity. 

The dispute on such an objection is one for decision 
in execution proceedings and is nota matter for a 
separate suit, 

Ariabudra v. Dorasamt, ll M. 413; Ramayya v. 
Venkataratnam, 17 M. 122, distinguished, 

Lachmi Narain v. Kunji Lal, 16 A. 449, not followed. 
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Kashi Ram v. Harnam Das A7 P. R. 1887; Ram 
Chand v. Gholu Shah, 87 P. R. 1887; Nathu v. Amir 
Chand, 147 P. R. 1907, Amar Chandra v. Sebak Chand, 
34 C. 642; 11 C. W. N. 693, B C. L. J. 4915 2 M. I, T. 
2 7; Chowdry Wahed Ali v. Jumaee 18 W. R. 185; 11 
B, L. R. 149, relied upon. 


Second appeal from theorder of the Ad- 
ditional Divisional Judge, Ambala Division, 
dated 18th April 1910, reversing that of the 
District Judge, Ambala, dated 27th Octobar 
1909, dismissing the claim. 

Lala Ganga Ram, for the Appellant. 

JUDGMENT.—On 20th August 1907 the 
respondenta to this appeal obtained s, decree 
for Ra. 1,456, and costs against Deva Singh. 
The snit was based on mortgages, bnt the dec- 
ree was a simple money-decree. Deva Singh 
died, and the decree holders are now seeking 
to execute their decree by process against the 
estate of Deva Singh which is now inthe 
hands of his son Tota Singh. Tota Singh 
objects that the land aud house against 
which the decree-holders are proceeding is 
not liable on the groünd that the mortgages 
effected by his father were not for necessity. 
The District Judge has decided, after inquir- 
ing in execution proceedings, that the mort- 
gage-debt was not incurred for necessity and 
so the ancestral property in the hands of the 
son is not liable to attachment and sale. 
The learned Divisional Judge on appeal has 
held that the question of the liability of the 
property is one which cannot be raised in 
execution preceedinga, and that the proper 
way to contest the validity of the decree is 
by regular suit. Tota Singh haa preferred a 
further appeal to this Court. l 

The learned Divisional Judge relies on 
three rulings, Arzabudra v. Dorasami (1), Ram- 
ayya v. Venkataratnam (2), Dcechmi Narain v. 
Kun Lal (3). In Ramayya v. Venkataratnam 
(2) the objection was as to the liability of 
the share in the joint family property of 
two younger sons who were no parties ta the 
suit in which the decree was passed So, to, 
in the earlier case [ Artabudra v. Dorossmi(1)] 
the objection raised was as to the share in joint 
family property of the sons of the decensed 
judgment-debtor. In these cages it does not 
appear that there was any objection to the 
execution of the decree so far as the share 
of the judgment-debtor was eoncerned. In 
the present case, however, wehave nothing 

(1) 11 M. 413. 


(2) 17 M. 122. 
(3) 16 A. 449. 
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to do with shares; this is not a case of a joint 
Hindu family governed by the Mitakshara, 
but of an estate which belonged entirely to 
Deva Singh, who, so long as he lived, was 
the sole owner, though, no doubt, his powers 
of alienation were limited and his son, had a 
right to challenge any alienations on the 
ground of want of necessity, The case re- 
ported in Lachm: Narain v. Kunji Lal 
' (3) is somewhat different. There it was 
held that the creditor, who had obtained 
a simple money-decree against the father 
in a joint Hindu family, must, after 
the death of the father, if he wishes to pro- 
ceed against the ancestral property, bring 
a separate suit against the son, in which snit 
the son can plead that the suit is barred by 
limitation or that the debt is tainted by im- 
morality. 

I find it hard to reconaile these rulings, 
especially the last, with other rulings quoted 
for the appellant in this case, viz., Kashi 
Ham v. Harman Das (4), Ram Chand v. 
Gholu Shah (D); Nathu v. Amir Chand (6) 
and Amar Chand v. Sebak Ohand (7). 

In the two earlier Punjab rulings, it is 
held, on the strength of the Privy Council 
ruling Chowdhry Wahed Ali v, Jumaee 
(8), that where the son of the deceased 
judgment-debtor raises objections to the 
attachment and sale of ancestral property 
on the grourd that the debt is immoral, the 
matter is one for decision in execution pro- 
ceedings and not hy regular suit, In 
Nathu v. Amir Chand (6) the son was 
brought on the record of the original suit, 
a8 his father died before the decree 
was passed. The son pleaded that the 
debt was incurred for an immoral pur- 
pose, and the lower Courts declined to enter- 
tain the plea This Court held that the plea 
was entertainable, The facts of this case are 
somewhat different aud I confess that I fail 
io see how the son could raise in execution 
- proceedings a plea which had been overrnled 
in the regular suit to which he was a party. 
But the principle that such a dispute is not 
a matter fora separate suit is maintained. 
The case Amor Chandra v. Sebak Ohand 


(4) 47 P. R. 1887. 

(6) 87 P. R, 1887. 

(6) 147 P. R 1907. 

(7) 34 C. 642; 11 O. W. N. 693; 5 O. L. J 491; 2 M. 
L. T. 207. 

(8) 11 B. L. R. 149; 18 W. R, 185. 


(V) is one in which it was held by a 
majority of the Full Bench that the ques- 
tion of the liability of the ancestral pro- 
perty in the hands of the son of the deceased 
judgment-debtor (a member of a joint Hindu 
family) was one to be decided in execution 
proceedings when the son had been properly 
brought on the record. 

The cases referred to are all cases of per- 
sous governed by Hindu Law and not by 
custom. The principle, however, seems to 
be the same in either case, though here the 
son can question the liability of the ancestral 
property not only on the ground of the debt 
being tainted with immorality, butalso on 
the ground that the debt was not for neces- 
sity. The weight of authority seams to me to 
be in favour of the view that the dispute is 
one for decision in execution proceedings and 
notin a separate suit. If the authorities 
were evenly balanced, } should give the 
preference to the rulings of this Court. Ít 
seems to me that the son is not in the present 
case questioning the validity of the decree 
(a mere money-decree) in any way, but 
merely disputing the laibility of the ancestral 
property which is now in his hands under 
that decree and this I regard as a matter to 
be settled in execution proceedings. 

I hold that the matter is one for decision 
in execution proceedings, and I accept this 
appeal and, reversing the decision of the 
learned Divisional Judge, I return the case 
to him for decision in due course. Stampon 
appeal to be refunded, other costs of this 
appeal to abide the event. 


Appeal accepted. 





CALCUTTA HIGH COURT. 
Secone Civit, APPEAL No, 1525 or 1911 
wira Civit RuLE No 3499 or 1911. 
August 25, 1911. 

Present: — Mr. Justice Caspersz and 
Mr. Justice Sbarf. ud din, 

JAGAT CHANDRA MAJUMDAR-— 
PLAINTIFF— APPELLANT 
VETEUS 
MUNSEF ALI SARKAR- Dir, NDANT— 
RESFONDENT, 

Bengal Tenancy Act (111 of 1885), s. 66, gi. (2)— 
Non-occupancy raiyat—Ljectment—-Arrear for more 
than one year—Landlord's right to eject— Waiver—Judg- 
ment—"Decretal money”, meaning of— Amendment of 
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decree directing ejectmentin default of payment of 
arrear of entire decretal money. 

Section 66 of the Bengal Tenancy Actrefers to an 
arrear for one year only. If the landlord omits to 
sue for ejectment in default of payment of the arrear 
for one year, he must be deemed so far to have waiv. 
ed his right to turn out the tenant. 

Sita Nath Midda v. Basudeb Midda, 2 C. L. J. 640, 
relied upon. 

Jegeshuri Chowdhrain v. Mahomed Ebrahim, 14 C, 
93, referred to. 

A landlora brought a suit for arrears of rent for 
four years and got a decree. The judgment directed 
that a decree for ejeciment should be made in terms 
of-section 66 in default of payment of the decretal 
money within 15 days. The decree directed that the 
defendant would be ejected in default of payment 
of the entire decretal money within 15 days. The 
plaintiff executed his decree, asthe defendant did not 
putin the entire decretal amount but a sufficient 
amount to cover one year’s arrears, and took posses. 
sion, Subsequently the defendants asked for the 
amendment of the decree which was done: 

Held, that the expression“ decretal money” in the 
judgment meantthe decretal money as limited and 
confined to the amount as specified in accordance with 
snb-section (2) of section 66, that it could not mean 
the entire decretal amount, and that the amendment 
was rightly granted. 

Held, also, that it was open to the Court to amend 
the decree even after it had been executed. 


Appeal from the decree of the Sub-Judge 
of Pabna and Bogra, dated June 28rd, 1910, 
modifying that of the Munsif of Ssrajgunge, 
dated November 30:h, 1909. 

Babus Dwarka Nath Chakravari? and Hem 
Ohandra Mitra, for the Appellant, 


Babu Herendra Naritan Mitra, for the Re- 


spondent. 

JUDGMENT.—This Rule is directed 
against an. order of the Sub-Judge, dated the 
25th April 1911, amending his decree, and 
the appeal is directed against the decree 


prepared in accordance with that amendment. 


The questson for determination turns upon 
section 66 of the Bengal Tenancy Ast. 


The plaintiff obtained a decree for the 


arreas of rent accrued due in respect of the 
years 1312 to 1315 inclusive, and the decree, 
as originally prepared, enabled him to eject 
the defendant in default of payment. of the 
entire decretal money within fifteen days. 
The plaintiff executed his decree and took 
possession; but, subsequently, the defendant 
asked for the decree to be amended, and it is 
conceded that, if the amendment, as allowed, 
holds good there was money in deposit from 
which the arrear of rent for one year only 
might have been satisfied; and, if ib had been 
ao satisfied, the plaintiff would not have been 


E 


* 


able to eject the defendant in terms of section 
66 of the Rent Law. 

It is urged on behalf of the plainiiff that 
it was nob open tothe Sub.Judge to amend 
his decree after it had been executed and 
satisfied and that his original decree was in 
accordance with the judgment. 

In our opinion, neither of these conten- 
tions is well founded. E 


[1919 


The cases upon the subject are Sita Nath 


Midda v. Basudeb Midda (1) which followed 
Jugeshurt Ohowdhratn v. Mahomed Ebrahim 
(2). The fasts of the earlier case are not al- 
together the same asin the latter decision. 
The facts of the ease before us, however are 
exactly similar to those in Sita Nath Midda v. 
Basudeb Midda (1), because, there the suit for 


‘rents arrears was in respect of four successive 


years, aud it was held that, ia respect of the 
first three years, the landlord had waived his 
claim for ejectment. We have no hesitation 
in applying the principle so accepted. 

The original decree prepared was not in 
accordance with the judgment, dated the 23rd 
June 1911, because the judgment directed 
that a decree for ejectment should ba made 
in terms of section 65. As we have observed 
section 66, as interpreted, refers to an arrear 
for one year only. If the landlord omits to 
sue for ejectment in default of payment of 
the arrear for one year, he must be deemed, 
80 far, to have waived his right to turn out 
the tenant, Consequently, it was open to 
the Sub.Judge to amend his decree so as to 
bring it into conformity with that part of 
the judgment-which dealt with ejectment in 
terms of section 66 (2) of the Act. By the 
expression 'decretal money,” in the. last 
sentencs of the judgment, we uuderstand the 
"deeretal money" aslimited and confined to 
the amount as specified in accordance with 
sub-section (2) of section 66. It cannot 
mean the entire decretal sum for which the 
decree for arrears of rent is passed. 

In this view, the appeal fails and is dis- 
missed with costs, one gold mohur. 

The Rule is also discharged with eogts, one 
gold mohur. 

- Apreal dismissed; 
Rule discharged. 


(1) 2 0. E. J. 540. 
(23 140. 33. 
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CALCUTTA HIGH OOURT. 
Re@ucar Civit Appnats Nos, 150 anp 268 
cr 1908, 

August 9, 1911. 

Present: — Mr. Justice Coxe and 
Mr. Justice Tennon. 

LAL GOPAL DATTA CHOWDHURY 
— Derenpant No. 3— APPELLANT 

a versus 

Tae KHOROORIAH MAJOZILLA 
ZEMINDARY SYNDICATE,L».— < 
PLAINT FF3— RESPONDENTS. 

Contract — Mutuality — Evidence — Minor-—Specific 
performance — Minor's benefit —Subsequent repudiation 
by guardian— Better offer—Company, joint stock, limited 
—Proprietors of zemindari Jorming into limited com- 
pany—Legality-~Publie policy. 

The mutuality of a contract does not depend on 
the evidence for it, and if a mutual contract existed, 
the fact thatit would under certain circumstances 
have been difficult to prove it, does not affect its 
validity. 

A contract which is fora minor’s benefit may be 
specifically enforced against him. ‘Therefore, a valid 
agreement lawfully entered into on behalf of a 
minor and for his beuefit, cannot be repudiated if the 
guardian subsequently finds he can make a better 
bargain elsewhere, 

Khairunnessa Bibi v. Lokhinath Pal, 27 C. 276, Mir 
Sarwarjan v. Fakaruddin Mahomed Chowdhuri, 34 C. 
163; 11 C, W. N. 207; 4 C. L, J. 481; 1 M. L. T. 300, 
relied upon. 

Chhitar Mal v, Jagan Nath Prasad, 29 A. 218; A. W. 
N. (1907) 25; 4 A. L. J. 24, referred to. 

The proprietors of a zemindari being numerous and 
their separate interests minute, they formed them- 
selves into a joint stock limited company: 

Held, that the means adopted for the management 
of their property would seem to be beneficial and 
that the recognition of the company was not contrary 
to public policy, as its existence does not injure 
or endanger the rights of any body. 

Appeal from the decrees of the Sub-Judge 
of Khulna, dated February 17th, 1908. 

Mr. d. Chaudhuri, Counsel, Babus Provash 
Ohandra Mitter and Jadu Nath Kantilal, for 
the Appellant. 

Mr. O. R. Dass, Counsel, Dr. Rash Behari 
Ghose, Babus Jogesh Ohandra Dey, Joy Gop 
Ghosha and Nagendra Nath Ghose, for the 
Respondents. 

JUDGMENT.—-The plaintiffs in these 
suits are the Khorooriah Majozilah #yn- 
dicate Co. Ld. and the defendants are certain 
of the proprietors of the Khorooriah Bara- 
zillah Zemindirt. The defendant Lal Gopal 
Dot had a share of one-fourth, Bhu- 
pendra of Baraziliah, (so-called to dis- 
tinguish him from Bhupendra of Majozillah), 
one of the Directors of the plaintiff Com- 
pany, and Mrinmoyi had one-twelfth, Charu 


Chandra and Tej Chandra had one- 
twelfth, and Krishna Binodiri Dasi had one. 
twelfth. Of this last mentioned sharer Jyotis- 
man and Arindamher are grown-up sons 
defendants- Nos. 1 and 2 in Appeal No. 263, 
who succeeded £o one-twonty-fourth, while the 
other twenty-fourth fell to her minor sons, 
Hrishikesh and Sankarkrips, defendants Nos. 
land 2,iu the guardianship of their father 
Jadab in Appeal No 150. It is asserted on 
behalf of the plaintiff Company, that these 
defendanst Nos. land 2 covenanted to give 
them a paint of their interest in tho 
Barazillah, but that they subsequently resi ed 
and leased their interest to Lal Gopal Dutt, 
defendant No. 3. The suit is for specific 
performance and damages and has been 
decreed by the Court of first instance. 
Defendant No. 3 appeals. 

The first and principal question to be 
decided in these suits is whether there was or 
was nob a completed contract between the 
plaintiffs and defendants Nos. 1 and 2 
when the latter entered into their contract 
with defendant No. 3, that is to say, on the 
380th September 1906. 

Negotiations began at the end of 1905 
aud the Company called forand considered 
a report from their local Manager. On the 
12th April 1906 the Directors of the Company 
had a meeting and agreed to entrust a 
Director named Bijoy Krista with the set- 
ilement of the whole matter. They were 
willing to take a lease either of an interest 
between 7% annas and nine annas or of one less 
than 7iannas. In the latter case they were 
willing to pay rent at the rate of Rs. 30,000 
for the whole sixteen saunas for the first five 
years, Rs. 31,000 for the next five years, and 
Rs. 32,000 thereafter. They agreed to pay as 
bonus 12to 15 times the amonnt remitted 
as rent, to pay the expenses of collecting 
the back rents and to pay seven-sixteenths 
of the back rents actually collected. 

According to Bhupendra of Barazillah the 
matter was discussed between him and Bojoy 
and almost settled. The next meeting was 
on the 29th April and was attended by 
Bhupendra of Barazilla who brought with 
him a letter, signed by himself and possibly 
by other co-sharers of the one-fourth share, 
There is some conflict of evidence, as to 
whether this was signed by all the sharers, 
when it was produced, or whether it was 
signed afterwards, when certain alterations 
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had been made in it. According to the 


plaint it was signed by all the proprietors, 


when it was produced at the meeting. 
But as regards Jadab we have no doubt 
that it was signed afterwards. The next 
day Bhupendra of Barazillah wrote a letter 
to Jadab, telling him what had happened 
at the meeting and containing the words, “1 
send this letter to you, which you are to 
send back after signing it,” No -saggestion 
is made that there was any other letter 
that Jadab was required to sign, and the 
letter referred to is clearly the letter pro- 
duced at the meeting of the 29th April. 
The letter states that the owners of the 
one-fourth share were ready to grant a 
lease ona rent of Rs. 5,500 for the first five 
years, Rs. 5,750 for the second, Rs 6,000 for 
the third, and Hs. 6,200 thereafter with a 
bonus of Rs. 34,6000. This is the same thing 
as rent at the rate of Rs. 30,000 for the whole 
sixteen-annas for the first five years, 
Rs. 31,000 for the second, Rs. 32,000 for 
the third, and Rs. 82,800 thereafter, with 
a bornus of 17 times a deduction of 
Rs, 2,000 a year. As regards arrears the 
owners wanted Rs 5,000 payable at the rate of 
Rs. 1,000 a year. The letter closed, “If you 
agree we are ready to make an agreement." 
The Directors considered this letter in the 
presence of Bhupendra of Barazillah, and 
agreed, subject to the sanction of a general 
meeting, to take a lease of one-sixth or one- 
fourth at the rent above stated. They cut 
down the bonus to 163 times the remission, 
if that did not exceed Rs.2,000 and 15 times 
‘apy remission in excess of that sum. As 
to back rents the sum was eut down from 
Rs. 5,000 to Hs. 4,000 payable at the rate of 
Rs. 1,000 a year or to ten-sixteenths of the 
amount collected deducting cost of collections. 
‘These alterations were entered by Bhupendra 
‘in the letter except as regards the deduction 
of the cost of collection, Then, according 
to the witners Kumar Krishna, Bhupendra 
took the letter away and brought it back 
duly signed three or four days later. On 
the 16th May a general meeting of the 
Company was held, when the action taken 
at the Directors’ meeting was approved and 
it was ordered that "the matter be placed 
in thee Directors’ hands for drawing up the 
deeds and for doing all other necessary acts 
. in connection with the matter.” These words 
_ indicate to our minds that the Company 


^ 


regarded the bargain as completed.  Further- 


. more, it is clear that, if Bhupendra really 


represented his co-sharers, they too regarded 
the bargain as completed. The only points 
remaining undecided were (7) the cost of 
collection of the back rents,a mere detail 
which seems to have been omitted by over- 
sight from the alterations to the letter, and 
(ii) the question what share was to be 
leased, It is true that Bhupendra wrote the 
next day to Jadab that nothing was settled 
as to arrears, but clearly the Company was 
willing to accept eibher alternative that the 
proprietors preferred. 

Leaving aside the question of the costs of 
collection, as a negligible detail, the two points 
that we have to decide are (¢) whether 
the other owners of the one-fourth share 
were consenting parties to the arrangements 
made by Bhupendra of Barazillah, and (či) 
whether the parties were agreed as to what 
share should be taken. Now, as tothe first 
point direct evidence of Bhupendra’s autho- 
rity to act for the others is not put in, and 
indeed conld hardly be expected from men 
so shifty and evasiveas the circumstances of 
the case "prove Bhupendra and Jadab to be. 
But their subsequent admissions place this 
point beyond doubt, The witness, Sarat, 
who seems to be a man of position and 
independence and entirely trustworthy, says 
that Bhupendra told him in May that thé 
bargain had been concluded. The first 
admission in writing is contained in Jadab’s 
application to the Court as _ certificated 
guardian of the minors for leave “to execute 
the lease for and on behalf of the infants on 
the terms aforesaid.” The terms are set 
out and itis distinctly admitted that "the 
elder brothers of the infants and certain 
other co-sharers of the said property, owning 
altogether one-fourth share of the said zemin- 
dari, have arranged with the said Khoroo- 
riah Majozillah Zemindari Syndicate Ltd. 
for a permanent lease of their shares in 
tie said Zemindart to the said Company in 
these terms.” It is argued that this was mere- 
ly an application tobe allowed to enter into 
the contract and not a completion of the 
contract. But it seems to us to be much 
more than that. It recites an admission in 
the clearest terms that the lease had been 
arranged and merely prays that permission 
may be given to execute the lease. And it 
shows that Jadab fully accepted what Bhu- 
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pendra had arranged. If this had been all 
. we should have been prepared to hold that 
after this clear admission it was idle for 
Jadab to contend that the bargain had not 
been completed. There is, however, much 
more, namely, a letter by all the co-sharers 
to the Secretary of the Syndicate, dated 
the 5th September, 1906, authorising him to 
enter into possession, an acknowledgment 
of the receipt of rent on the 20th September, 
and an authority to collect Jalkar rent given 
on the 22nd September. The former contains 
a, clear admission that the bargain had been 
completed, running as follows: “At present 
it has been settled that a patni lease of 
the aforesaid four annas share owned by us, 
should be granted to the aforesaid Syndicate 
for the purpose of the collection of renta 
and the protection of the zemindarz, 
but as there is some delay in the execution 
of the documents relating to the patni 
settlement the aforesaid Syndicate is autho« 
rised by this letter to take possession of 
our four annas share.’ On the same day 
& formal notice was issued to the tenants 
over the signatures of all the ownera to 
pay their rents to the Company and this too 
recites iu the clearest terms that a “a patni 
settlement of our aforesaid 4-annas share 
has been made with the Khorooriah Majo- 
gillak Syndicate from the aforesaid lst 
Batsakh," 

It is argued that the letter delivering 
possession contains & false statement to the 
effect that the jaru under which the land 
had been held, had been surrendered, whereas 
the deed of relinguishment had not been 
executed. But it is proved beyond doubt 
that this surrender had long been settled 
and was to take effectfrom the beginning 
of the year then current. It is stated in 
Jadab’s application of the Vth July that 
the surrer|ler was settled. The letter does 
not recite that any deed of relinquishment 
had been executed and its recital that the 
ijara had been surrendered is in practical 
accordance with the real fasts. Then it is 
said that the Company were awara of the 
negotiations with tal Gopal Dutt and merely 
had the document executed by way of 
creating evidence. But this contention is 
evidently unsustainable. How can the Com. 
pany be said to have created false evidence 
by these documments? The detendants 
either were bound or were not bound to 


the Company on the 5th September. If 
they were bound the evidence of their 
admission ig true. If not, why should they 
say that they were bound, and how can 
their admissions over their own signatures 
be regarded as a creation of evidenca by 
the Company? It is impossible to suppose 
that they were colluding with the plaintiffs 
to defraud Lal Gopal Dutt, with whom at 
that time they had entered into no contract 
at all, This evidence seems to us conclusive 
and there is no real answer to it, 

Again, on the 20sh September each owner 
of the three shares of one-twelfth raceived 
rent from the Company and granted a receipt 
onthe following terms:— Having received 
Hs. 333-5-4 in cash from ‘the Secretary to 
the Mezozillah Zemzndar? Syndicate Ltd. for 
the rent of the Bhadra kist, according to 
the terms of the agreement made with the 
Mezozillah Zemindart Syndicate Ltd. for the 
settlement of the patnz lease of our own 
share out of the 4-annas share of the 
Barazilla, we give this receipt.” The receipt 
for the one-twelfth share covered by the 
suits is signed by Jadab on behalf of hia 
minor sons and by the two grown-up sons. 
This evidence is not so strong against the 
minors as against the others, as it appears 
that at this time Jadab was in considerable 
distress over the health of one of his sons 
and in need of money. Moreover, it was 
signed by him “subject to the approval of 
the patni draft.” But these circumstances 
cannot wholly exempt him from bsing bound 
by this formal admission of the existence of 
the agreement. 

We do not think that any inference 
adverse to this payment can be drawn from 
the slight confusion that exists regarding 
its date or from the fact that it was not 
sanctioned at a previous meeting. The 
receipts are dated 20th September, but the 
Secretary was authorised by the majority of 
Directors to pay the money on the 21st, and 
it appears from the evidence of Bhupendra 
of Barazillah and from Exhibit 54, a letter 
from Jadab to Kadareswar, that the money 
was actually paid on the 22nd. We sea 
nothing very unusual in the formal receipt 
being drawn up before the payment, or even 
before sanction was given, if the Secretary 
had no doubt about obtaining the sanction, 
As to the fact that the payment was nof 
previously passed at a meeting and was opc 
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posed by Bhupendra of Majozillah afterwards, 
that might affect the regularity of the paye 
ment, but could not affect the force of the 
admission in the receipt. 

As to the authority to collect jalkar rent, 
this is alleged clearly in the plaint and not 
traversed, The letter is signed by Jadab on 
behalf of the minors and by his adult sons 
and contains a clear admission that all has 
been completed except the execution of the 
formal documents. The letter begins: "As 
there is still some delay in the execution of 
the necessary documents relating to the patni 
lease of the 4-annas share of the Barazillah 
belonging to us in respect of which an agree- 
ment to give a print to the Majczillah Syndi- 
eate Co, Litd., has been concluded,” 

The next point is whether the agreement 
can be regarded as incomplete by reason of 
uncertainty whether the whole of the one- 
fourth share was to be leased or each fraction 
separately. Now it is quite clear that the 
Company was willing to take whatever was 
leased to them. In the proeeedings of the 
12th April they were ready to take an in- 
terest between 73 and 9 annas or one below 
7 annas. At the meeting of the 2nd Sep- 
tember, though they evidently understood 
that the whole one-fourth share had been 
leased, they were willing that the preparation 
ofa formal document with respect to one- 
twelfth should stand over. The witness 
Peari Lal Halder, Attorney for the Company, 
states that on the 16th August Bhupendra 
of Baravillah came to his office and was asked 
by him to give details to show how the rents 
were to be apportioned to enable him to draw 
up the leases. It appears that the different 
co-sharers wanted different amounts of 
rent to be commuted into bonus. And 
that this evidence is true is shown by the 
fact that Bhupendra onthe 25th August 
and the grown-up sons of Jadab on the 12th 
September sent in their apportionment state- 
ments. Nothing turns on the fact that al. 
terations were made in the letter. It must 
be remembered that the defendants ure Ben. 
g*lis, having distinct and defined interóata in 
the land, and are not a joint family governed 
by the Mitakshara. The agreement was that 
the whole of the one-fourth share should be 
leased but that does not necessarily mean 
that it was to be leased jointly by all the 
co-sharers; and clearly it was the intention 
‘of the parties that each branch of the family 


should lease his interest separately. It has 
been argued that there was no mutuality and 
that the defendants could not have sued the 
company for specific performance of their 
agreement to tale a lease of their separate 
interests, But, in our opinion, there was an 
agreement by the Company to take these se- 
parate leases and the defendants could have 
sued for specific performance of it. No doubt 
if the Company had turned dishonest it would 
have been difficult for the defendants to 
prove the agreement to take separate leases, 
as this was allalong more understood than 
expressed. But the mutuality ofa contract 
does not depend on the evidence for it and 
if as in this case, a mutual contract existed 
the fact that it would under certain circum- 
stances have been difficult to prove it, does 
not affect its validity, 

The proceedings at the meeting of the 19th 
August do not weaken our view that the con- 
tract was complete before that day. All 
that was settled on that day was subsidiary 
points, which needed, of course, to be arranged, 
but did not affect the binding character of 
the existing contract. The form in which 
the arrears were to be paid was settled, as 
well as the questions of instalments and 
costs. Jt is alleged and not categorically 
denied and it is, no doubt, true that the 
meeting was attended by both Bhupendra of 
Barazillah and Arindam. 

We bave no doubt that on the 30th Sep. 
tember there was a valid and completed 
contract subsisting between the parties and 
that by this contract the defendants Nos. 1 
aud 2 were bound to lease their interests to 
the plaintiff Company on the terms agreed 
upon. The learned Counsel for the appellant 
has referred us to numerons cases decided 
in England which deal with the question 
when a contract to be gathered from ' letters, 
etc., ean be said tobe concluded. We have 
carefully examined these cases, but ib is 
unnecessary to refer to them, because in none 
of them are there, as there are in this osse, 
distinct and repeated admissions that the con- 
tract has been made and concluded. 

The next question that arises for decision 
is whether the appellant was aware of this 
contract when the other defendants executed 
the agreement of the 3Cth September in his 
favour. On this point, too, there is, in our 
opinion, no room for doubt. The negotiations 
with Lal Gopal Dutt were begun in 1905 


Vel. XIII] 


INDIAN OASES. 


677 


LAL GOPAL DATTA CHOWDHURY t, KHOBOORIAH MAJOZILLA ZEMINDARY SYNDICATE, LD. 


and it is evident that Jadab, who seems to bo 
entirely devoid of. soruple, continued to ne- 
gotiate with him, long after he had finally 
settled with the Company. The appellant 
and hisson Manujendra, who constantly acted 
for him, were on intimate terms with Bhu- 
pendra of Majozillab,a Directorof the plaintiff 
Company, who opposed the taking of the lease 
from the beginning. Ibis admitted that the 
appellaut's son made inquiries from the Di- 
rectors, and it is incredible under these 
circamstances that Bhupendra of Majozillah 
should not have told them what had hap. 
pened. Itis equally incredible, in the face 
of the minutes of the meetings, that the other 
Directors should, as they say, have told them 
that they were perfectly willing that the 
defendants should lease the property to them, 
Sarat who, as we have said, seems a trust. 
worthy witness says that he informed Manu- 
jendra that the contract had been completed, 
one or two days after the letter authorising 
delivery of possession was written, that is 
to say, about the 7th of September. Ad- 
mittedly, Maunjendra had a conversation with 
Kumar, the Secretary, on the 17th September 
and though they give conflicting accounts of 
what was said, it is not likely that the Secre- 
tary concealed the fact that the bargain was 
concluded. Moreover, that the appellant 
knew on the llth October of the contract 
between Bhupendra of Barazillah and the 
Company is clear from his letter of that date 
which russ as follows: “The Khorooriah 
Majezillah Eyndicate Limited have paid you 
Rs. 333.5-4 for making you agree to grant 
them a pectin: lease of your share of the 
Barazillah property. Under the circumstances 
as you have not entered into any written 
agreement to grant a leasé of the same to 
them, as you assure me, I undertake to in. 
demnify you against all losses that you may 
sustain in consequence of your entering into 
an agreement with me and I shall, if neces- 
sary, carry on the litigation on your behalf 
ab my expense should they bring an action 
against you". The appellant clearly knew, 
when he wrote this letter, that Bhupendra of 
the Barazillah had made the agreement and 
in .that case he could hardly have 
remained in ignorance of Jadab’s contract. 
The sum of Rs. 333-5-4 had been paid on the 
5th September. It was returned on the 30th 
September and the money was taken to the 
Secretary of the Company by the appellant’s 
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Darwan and was the appellant’s money. It 
was acknowledged by Bhapendra of Majozillah 
as coming from the appellant’s son, The 
appellant must have known perfectly well on 
that date on what account the money had 
been sent to the co-sharers. We feel no 
hesitation in holding that the appellant, on 
the 80th September, knew perfectly well that 
the defendants Nos. 1 and 2 had contracted 
with the Company. ` 

Next, it is argued that the contract should 
not be specifically enforced against the minors. 
Bat, clearly, the lease was for the minors'bene- 
fit. ‘The land had been let to an zjaradar 
who made no profit out of it and desired to 
giveitap. The Company agreed to give an 
enkanced rent after five years and a further 
enhancement after ten years. They agreed to 
collect and pay a proportion of the back rents. 
The factsthat only two out of the eight owners 
of the one-fourth share were minors, that 
the other six, who were equally interested, all 
agreed to lease their shares on the same 
terms and that the minors were under the 
guardianship of Jadab who, whatever may be 
said against him, cannot justly be accused of 
failing te use his best endeavours to secure 
any money that may be obtainable, all indi- 
cate that this bargain was for the minors’ 
benefit. That being so, the contract can cer- 
tainly be specifically enforced [ Khazrunnessa 
Bibi v. Lokenath Pal (1), Mir Sarwarjan v. 
Fakharuddin Mahomed Ohowdhury (2)]. Reli- 
ance has been placed on the case Ohhitar Mal 
v, Jagan Nath Prasad (3). But it is not 
clear in that case that the first contract was 
really concluded, and,in any case, it would not 
have bound the District Judge, who on his 
own initiative succeeded in making the second 
and better bargain for the minor ward. 
Wedo not think the caseis an authority for 
holding that whena valid agreement has 
been lawful entered into on behalf of a 
minor and is to the minor’s benefit, it can be 
repudiated if the guardian subsequently finds 
he can obtain more. In any event, this ques- 
tion does not arise in the present case, for the 
terms offered by Lal Gopal have not been 
shown to be appreciably better than those 
conceded by the plaintiff Company, and but 
for the prior contract with that Compasy 


would never have been offered at all. Accord- 
(1) 27 C. 276. . 
(2) 340. 163; 11 0. W. N. 207; 4 C. L, J. 431; 1 M. 


L. T. 360. 
(3) 29 A. 213; A. W. N. (1907) 123; 4 A. L., J, 24, 
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ingly, we hold thatthe contract can be 
specifically enforced against the minors, 

Next, itis argued that the suit is not 
maintainable because the Company is a bogus 
Company; this contention, however, is to in- 
tangible to be dealt with. It has not been 
shown to ns that the constitution of the Com- 
pany offends against the provisions of the 
Companies Act, but it has been argued that 
the shareholders of the Company being 
indentical with the proprietors of the land, its 
recognition would be contrary to public policy, 
The learned Oounsel for the appellant, 
however, has been unable to show us how the 
existence of this Company injures or endang- 
ers the rights of any body. Indeed, if the 
proprietors are numerous, and their separate 
interests are minute, the adoption ofthe means 
for the management of their property would 
seem to be beneficial not only to themselves 
but to all who may be compelled to have 
dealings with them. 

Next, it is urged that one suit should have 
been brought with respect to the whole one- 
fourth share. These two suits were brought 
first and subsequently suits were brought 
against the other co-sharers. Those suits 
were compromised in favour of the plaintiff, 
As we have said, the co-owners wereseparately 
bound to the Company with respect to their 
respective interests, and separate snits were 
maintainable. 

Next, it is urged that the decree is wrong 
in directing the execution of a lease gimilar 
in form to that executed in favour of the de- 
fendant No, 3. The plaintiffs, however, do not 
appeal and it seems to us that the appellants 
have no reason to complain of this. The fact 
that the lease is to be in that form does not 
mean that it is to be executed with respect to 
property covered by the lease to the defendant 
No. 3. The property to be leased is cor. 
rectly described in the schedule to the 
decree. 


Finally, it was faintly suggested that a patni 
could not be granted in more than one estate. 
This point has never been raised before and 
we think there is nothing init. There is 
nothing to indicate that the parties were 
anxious that the provisions of the Patni Regu- 
lations should apply to the lease or that 
“they ‘ever considered the point. If those 
* provisions would not apply to the contract 
that has been completed, the plaintiffs would 
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none-the-less be entitled to a permanent 


lease. 
A cross-appeal has been preferred but the 
Court-fees have not been paid. 
The appeals and the cross-appeals are dis- 
missed with costs. 
Appeale dismissed. 
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Evidence Act (I of 1872), ss. 33, 34, 155, cl. (3) —Books 
of account—How to prove —Witnesses— Previous depost- 
tions —Mode of proof — Conflict of testimony—-How to be 
tested —Presumption of murriage—Long course of treat- 
ment as wife— Evidence of cohabitation— Presumption 
of law—How to be repelled-—Resemblance of child to 
putative father, tf competent —Admissibility of photo- 
graphs of child and father—-Negalive evidence, weight of. 

Tt is essential in every case where reliance is placed 
upon books of account to establish that they have 
been regularly keptin fhe course of business; it is 
not sufficient merely to prove the correctness of the 
hooks. The entries themselves have to be proved. 
Mere assertions that particular pages or volumes were 
written by this or that writer, are not sufficient 
compliance with the provisions of section 34 of the 
Evidence Act. 

Hingu Miya v. Heramba Chandra Chakravarti, 8 Ind. 
Cas. 81; 13 C. L. J. 139, referred to. 

In the case of witnesses who are dead, but who 
had deposed upon the matters in controversy in 
previous proceedings between the parties, the de- 
positions may be admitted in their entirety, It is only 
essential tosee that the requirements of section 33 
of the Evidence Act are fulfilled. 

Where a witness has been examined in a trial, but 
his previous deposition is relied upon to impeach his 
credit under section 156, clanse (3) of the Evidence 
Act, the contradictory statements alone can be 
admitted in evidence. 

Where divergent allegations are made by the 
parties aud there is a conflict of oral testimony, the 
only safe course to adoptis to test the evidence in 
the light of facta either admitted or proved beyond 
the possibility of doubt. 

Very little weight can be attached to the evidence 
of a negative character. 

Where there ia prima facie evidence of cohabitation 
as man and wife anda long course of treatment 
of the lady as wife and the children as legitimate, the 
presumption of marriage can be repelled only by 
evidence of the clearest character; for the presump- 
tion of law is not to be lightly repelled; it is not to 
be shaken by amere balance of probability; the 
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évidence for the purpose ‘of repelling it must be 
Strong, distinct, satisfactory and conclusive. 

Piers v. Piers, (1849) 2 H. L. 0.331; 13 Jur. 669; 
Morris v. Davies, 6. Cl. and F. 163; 1 Jur. 911; 3 Car 
P. 216; De Thoren v. Alitorney-General, (1876! 1 A. 
©. 686; Sastry Velaider Aronegary v. Sembecutty 
'Vaigalie, 6 A. O, 8684; 44 L. T.895; 50 L. J. P. C. 28; 
Berkeley Peerage case, 4 Camp. 401 at p. 416; 14 R. R. 
782 and the observations of Lord Cranworth in Camp- 


bell v. Campbell, L, R. I. H. L. (Sa) 182 at p. 199, relied 
upon. 

The evidence of the resemblance of a child to its 
putative father isfcompetent; and, therefore, the photos 
graphs of both the child and the father are admissible. 


Appeal from the decreas of the second 
Sub-Judge of Saran, dated July 14th, 1910. 

Mr. A. Ohaudhuri, Babus Umakali Mukher- 
jee, Jnanendra Nath Bose, Moulvis Mahommad 
Tahir and Nuruddin Ahmed, for the Appel- 
lanta. 

Messrs. Hasam Imam, Parmeshwar Lal, 
Dr. Rash Behart Ghose, Babu Mohendra Nath 
Roy, Moulvis Syed Shamsul-Huda and Mus- 
tafa Khan and Babu Biraj Mohan Majumdar, 
for the Respondents. 

JUDGMENT.—This appeal: is directed 
against adecree in a suit for recovery of 
possession of immoveable properties which 
admittedly belonged at one time to a Muham- 
madan gentleman by name Mahammad 
Ismail Ali Khan who died on the 21st March 
1906. The case for the plaintiffs-respondents 
is that Ismail Ali Khan left three wives and 
children by each of them and that on the’ 
lOth June 1906 they obtained a conveyance 
from the fourth wife of the share which 
had vested in her and her infant children. 
The plaintiffs further allege that on the 
17th June 1908 they applied for the regis. 
tration of their names, in the office of the 
Collectcr, in respect of the share purchased 
by them; but the application was opposed 
by the second and third wives and dismissed 
on the 2lst May 1907. The order of 
dismissal was confirmed on appeal on the 
12th August 1907. The Revenue Authorities 
found in substance that the lady alleged 
by the plaintiffs to be the youngest wife of 
Ismail Ali Khan was never lawfully married 
to him and was in fact his concubine, The 
plaintiffs thereupon commencod this action 
on the 2lst March 1909 for declaration of 
the status of their vendor and of their title 
by purchase and also for recovery of posses- 
sion with mesne profits and costs. They 
joined as defendants ten persons, namely, 
the two admitted wives of Ismail Ali Khan 
(the firat and fifth defendants), the children 
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of each of them, and their own vendor 
(the eighth defendant) and her children. 
The relationship between the parties will 
appear upon au examination of the three 
annexed geneologieal tables. The first shows 
the wives of Ismail Ali Khan and their 
children. The second sets out the pedigree 
of the family from which the third wife 
Amir Jahan is descended. The third table 
furnishes the connecting link between the 
families and shows some of the principal 
persons examined as witnesses or mentioned 
in the evidence in the present litigation. 
The claim of the planitffs was resisted by 
the defendants who denied the title of their 
vendor, impeached the conveyance as a 
fictitious transaction, and questioned also 
the extent of the share, if any, to which 
the plaintiffs might bə found entitled. 
Upon these pleadings eight issues were raised 
of which three were important. The fourth 
issue raised the question, whether the eighth 
defendant was the married wife and the 
ninth and tenth defendants the legitimate 
children of Ismail Ali Khan, and whether 
the latter were acknowledged by him as 


suca. The fifth issue raised the question, 
whether the conveyance dated the 
10c:h June 1905, propounded by the 


plaintiffs, was valid and whether the con- 
testing defendants could question the transfer. 
The eighth issue raised the question as to 
the properties of which the plaintiffs were 
entitled to recover possession. With refer- 
ence to this last issue, if may be mentioned 
that the plaintiffs obtained a conveyance 
from the vendor on the 9th September 
1909 by way of supplement to the original 
deed of sale. The fourth issue, it will be 
observed, raises the fundamental question 
in the case. The Subordinate Judge has 
answered this issue in favour of the plaintiffs 
and has decreed the suit. The two admitted 
wives of Ismail Ali Khan and their children 
have preferred this appeal. The decision 
of the Sabordinate Judge has been assailed 
before us on the ground that itis againat 
the weight of evidence on the record, Ib 
has also been suggested that evidence of 
a conclusive character has been improperly 
excluded to the detriment of the defendants. 
Before we deal with the evidence on the 
record, we mast examine the question of the 
alleged improper exolusian of important re- 
levant evidence. 
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The evidence which has been excluded 


consists of account-books of Ismail Ali 
Khan for a period of 19 years, 2. e,, from 
1885 to 1904. The account-books had been 
filed by Ismail Ali Khan in & previous 
litigation against the present plaintiffs, 
known as the Chouth case. The plaintiffs allege 
that they had at that time made notes of 
entries in the account-books, and as upon 
the institution of the present snit, they 
found that the entries would be of con- 
siderable assistance to them, they called 
upon the defendants to produce the account- 
books. The suit was commenced on the 
23th March 1909 and the requisition for 
the production of the account-books was 
made by the plaintiffs on the 22nd June 1910 
during the progress of the trial in the 
Court below. The defendants did not pro- 
duce the books till the 26th June, that is, 
after the plaintiffs had closed their case. 
The plaintifis then discovered that pages 
had been interpolated and alterations made 
in the account-books with the result that 
some, at any rate, of the entries were ine 
consistent with their case. They conse. 
quently took exception to the reception of 
the books in evidence. About this time, 
a singular incident happened. The Subor- 
dinate Judge received—no one can explain 
from what source they came—several sheets 
which purported to be pages torn from the 
account-books. The entries in these pages do 
not accord with the admitted facts of the 
case. The Subordinate Judge has under these 
circumstances considered the account» books 
ag by no means beyond suspicion, aud on the 
whole unreliable. It is singular that if the 
account-books are genuine and contain entries 
favourable to the case of the defendants, that 
the latter should not have produced them of 
their'own accurd at a much earlier stage of 
the proceedings. It cannot be suggested that 
the defendants did not appreciate the import- 
ance of these entries, they threw light upon 
a dispute which had broken out more than 
three years before and had been keenly main. 
tained before the Kevenue Authorities. The 
books were in the possession of the defendanta 
from at least the 3rd August 1909 to the 25th 
Juve 191C. The unexplained omission to 
produce them at the proper stage of the pro- 
ceedings is thus a matter for legitimate com- 
ment. The situation is not improved by the 
mysterious re-appearance of lost pages, while 


INDIAN OASES. 


' of their vendors in the account books. 


7 (1919 


our examination of their appearance has 
rather confirmed than dispelled the doubts 
asto their genuineness which would other- 
wise result from the circumstances mene, 
tioned, There are in addition two weighty 
reasons which completely take away the evi- 
dential value of the account-books. Jn the 
first place, the books have not been properly 
proved, much less has any serious attempt 
been made to prove specific entries under 
section 84 of the Indian Evidence Act, 
Mere assertions that particular pages or 
volumes were written by this or that writer, 
is not sufficient compliance with the provisions 
of the law, as explained in the case of Hingu 
Miya v. Heramba Chandra Ohakravar& (1). 
It is essential in every case, where reliance is 
placed upon books of account, to establish that 
they have been regularly kept in the course 
of business; but it is not sufficient merely to 
prove the correctness ofthe books. The en- 
tries themseves have to be proved unless, 
indeed, the necessity for such proof is remov- 
ed by the admission of the opposite party. 
In the secoud place, it may bea matter for 
argument whether the books can be used for 
the purpose for which they were mainly in- 
tended, namely, to draw an inference adverse 
to the plaintiffs from the absence of the names 
The 
cases of Queen- Empress v. Grees Uhunder Baner- 
jee (2) and In the matter of Juggun Lal (3),seem 
toindieate that though entries in & book of 
account are relevant to the extent provided 
by section 84 of the Indian Evidence Act, 
sucha book is not by itself relevant to raise 
an inference from the absence of any entry. 
The same view is apparently supported 
by the observations of Lord Davey and Lord 
Robertson in Ram Pershad Singh v. Lakhpati 
Koer (4). The contrary view, however, was 
taken ih Sagur Mull v. Manrcj (5), in which 
it appears to have been held that the cases 
just mentioned did not rule that the fact of an 
absence of an entry is no evidence at all 
under any section of the Indian Evidence Act 
and that evidence that there is no entry in 
the account books, though not admissible 
under section 34, may be admissible under 


sections 9 and ll. We are inclined to adopt 
(1) 13 0. L J. 189; 8 Ind. Cas. 81. 
(2) 10 C. 1024. 
(3) 7 C. L. B. 356. 
(4) 80 0, 231 ab p. 247; 70. W. N. 162; 6 Bom. L. 
R. 108. 
(5) 4 C, W. N. ccvii. 
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this view, but we need not examine this aspect 
of the matter further, because we hold, con- 
currently with the Court below, that the ac: 
count-books are unreliable and have been 
rightly discarded. We shall now proceed to 
examine the evidence on the record as it 
stands. 


It may be stated at the ontset tbat the 
oral evidence is hopelessly contradictory, and 
there are corflicting. assertions by men of 
apparent respectability which it is extremely 
difficult, if not impossible, to reconcile. Our 
diffcnity has not been diminished by the 
laxity with which previous depositions were 
received in evidence in the Court below. In 
the case of those witnesses who are now dead 
but who had deposed upon the matters in 
controversy in previous proceedings between 
the parties, the depositions have been pro- 
perly admitted in their entirety. In instan- 
ces where this has happened, it is only essen- 
tial to see that the requirements of section 33 
of the Evidence Act are fulfilled. Section 32, 
clause (5), is not of much assistance, because 
the previous statements were generally made 
after the present dispute had commenced. 
In another class of cases, namely, where a 
witness has been examined in the present 
trial but his previous deposition is relied npon 
to impeach hig eredit under section 155, 
clause (3) of the Indian Evidence Act, the 
contradictory statements alone can be ad- 
mitted in evidence. In some instances, how- 
ever, a previous deposition has been admitted 
in its entirety, and the attention of the wit- 
ness has not even been drawn to the alleged 
contradictions so as to afford him au oppor- 
tunity to explain the statements [Sham Lall v. 
Anuntee Lall (0) and Queen Empress v. 
Madho (7). See also sections 145 and 158 of 
the Indian Evidence Act]. At one stage ex- 
ception was taken before us to the admissibility 
of evidence thus irregularly received. But 
when it transpired that each of the parties 
had treated the witnesses of his opponent iu 
this manner, they agreed to waive their ob- 
jection to the evidence to which otherwise 
valid exception might have been taken; and 
they invited the Court to arrive at a con- 
` clusion upon the whole of the evidence on the 
record. In our examination of the evidence, 
we must bear in mind at the outset the res- 


(6) 24 W.R, 312. 
(7) 15 A, 28. 
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pective cases of the two parties. The plaintiffs 
assert that Enayet Zohora had been lawfully 
married by Ismail Ali Khan and that the 
ninth and tenth defendants are his children 
born of her womb. The case for the defend- 
ants is an absolute and uncompromising 
denial of this allegation. They assert, on tha 
other hand, that Hnayet Zohora was a woman 
of the town.and that the paternity of her 
two children is unknown. The defendants 
do not seek to prove that Enayet Zohora wag 
the mistress of Ismail Ali Khan, that she 
lived in his keeping as his concubine, and 
that the two children are her illegitimate 
children by him. In view of these divergent 
allegations, and the conflict of oral testimony, 
the only safe course to adopt is to test the 
evidence in the light of facts either admit- 
ted or proved beyond the possibilty of dis- 
pute. We have, in the first place, the fact 
that Ismail Ali Khan was a man of undoubt- 
ed respectability, owned considerable proper. 
ties, and, as described by witnesses on both 
sides, was a gentleman of great pomp and 
digoity. Some of the witnesses also describe 
him asa man of piety or good character. In 
the secoud place, the family to which Enayet 
7, hora belonged, though poor, was of great 
respectability. In fact, Ismail Ali Khan and 
Enayet Zohora both belonged to the same 
Rajput family, once Hindus of great res. 
pectability who subsequently professed the 
Musalman faith. Ismail Ali Khan had mar- 
ried thrice. He took early in life, as his 
frat wife, a lady named Dil Jan, from a place 
called Maju. On the 18th March 1890, after 
the deathof his first wife, he took the first 
defendant, Bibi Imambandi of Behar, as his 
second wife. A little more than a year 
afterwards, on the 26th December 1891, he 
took the fifth defendant Bibi Amir Jahan as 
his third wife. The case for the plaintiffs is— 
and they are supported by the testimony on 
oath of their vendor—that, shortly after his 
third marriage, Ismail Ali Khao, in or about 
the year 1892, took Enayet Zohora as his 
fourth wife. The evidence in support of this 
allegation is of a three-fold character; namely, 
first, direct evidence of the marriage; secondly, 
evidence of cohabitation as man and wife and 
thirdly, evidence of acknowledgment by 
Ismail Ali Khan of Enayet Zohorgas his 
wedded wife and of her children as his le. 
gitmate offspring. As regards evidence of 
the first class, we have a number of witnesseg 
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on the side of the plaintiffs who depose that 
Enayet Zohora was married ‘to Ismail: Ali 
Khan abont a year after the marriage of 
Amir Jahan. Muhammad Karim, Imam of the 
Musjid at Puranikilla, asserts that he presided 
over the marriage ceremony and that, when 
appointed Qazi, he took the permission of 
Enayet Zohora. His evidence has been 
severely criticised as false, because he made 
hopelessly contradictory statements about 
his age and his periods of service in different 
places, Some of the criticisms, specially 
those directed to the statements of his own 
age, are well founded. But upon this parti- 
cular pcint, men of the class to which the 
witness belongs have, as is well-known, very 
inacurrate notions. His statements are "Bup- 
ported by Mobarak Hossain, by Lalji Singh, 
by Jamna Singh, Jitan Mali and several 
other persons, amongst whom the most im- 
portant is Mohmed Hossein, whose family is 
related to that of Hefazat Hossein, the father 
of Enayet Zohora, The Subordinate Judge 
has accepted the testimony of these witnesses 
as substantially true. The comment that 
witnesses of superior position in life have not 
been called, does not carry much weight, 
because it is unlikely that the fourth mar- 
riage of even a man of pomp, and dignity 
could have been celebrated on an extensive 
seale. On the other hand, if the story of the 
defendants is true, that Hnayet Zohora was 
a depraved woman of the town, it is difficult 
to appreciate why men of position and res» 
-pectability should come forward and pledge 
their oath in support of what must be deem- 
ed, in that view, an invented story absolutely 
without foundation. We are, therefore, not 
prepared to discard summarily this body of 
evidence as to the marriage of Ismail Ali 
Khan with Enayet Zohora supported as ib is 
by evidence of the other two classes to which 
we shall presently refer. As regards evidence 
of the second class we have the testimony of 
Mohomed Isha, who is the Mukhtear of 
Ismail Ali Khan, and related to him, though 
distantly, by marriage into his family. No 
substantial reason has been suggested as to 
why this evidence should be treated as wholly 
false. The evidence of Tarini Prasad Barman, 
thongh it does not go very far, does support 
the case of the plaintiffs. His evidence has 
‘not been challenged as that of an untruthful 
person, aad it is remarkable that he should 
have been asked in cross-examination whe- 
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ther he knew that the three wives, whom 
Ismail Ali Khan admitted to him to have 
married, had been married according to re- 
ligious form. He naturaliy declined to swear 
that they had been married in any form, but 
he adhered to his statement that Ismail Ali 
Khan had admitted to him that he had three 
wives, two of Sewan and one of Behar. This 
undoubtedly supporta the case of the plaint- 
ifs. As regards evidence of the third class, 
we have witnesses of position and respect- 
ability, Mahomed Abdul Khaujir, Abdul 
Razak and Abdul Hossein, Abdul Bartat, if 
believed, prove conclusively that Mahomed 
Ismail Ali Khan treated Enayet Zohora as 
his wife and her children as his legitimate 
issue. In spite of the searching criticism of 
their testimony, and after all allowance has 
been made for minor contradictions, there is 
a substantial residue left which supports the 
case of the plaintiffs aud militates against 
that of the defendants. No good reason has 
been assigned why this body of evidence - 
should he entirely discarded. We have, 
finally, the evidence of Enayet Zohora herself 
supported by that of her sister Enayet Fatima 
and of two other ladies, both relations of the 
family, namely, Bibi Wahidan, the wife of 
Mahomed Yusaff, and Bibt Wahidan, the wife 
of Abdul Suttar. As regards the evidence 
of Hnayet Zohora, it may, no doubt, be sug- 
gested that she is deeply interested in the 
success of the plaintiffs and that her tes- 
timony should be received with caution. 
But she stood the test of eross-examination 
successfully though that cross-examination 
was not merely searching but in many places 
irrelevant and though, so far as we can 
form an estimate from the written re- 
cord, her temper was not always of the 
very best. The evidence of the three 
classes we have mentioned, taken as a 
whole, if it stands unrebutied, is ungues- 
tionably sufficient to establish the case of 
the plaintiffs. But before we examine the 
evidence on the side of the defendants it 
is necessary to remember that in cases of 
this description the rebutting evidence-must 
be of the strongest character. Where there 
is prima fucite evidence of cohabitation as 
man and wife, and a long course of treat- 
ment of the lady as a wife and the children © 
as legitimate, the presumption of marriage 
can be repelled only by evidence of the clearest 
character. In the leading case of Piers v. 
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Piers (8), Lord Cottenham said. “I have based upon first-hand information and how 


not found that the rule of law is anywhere 
laid down more to my satisfaction than it is 
by Lord Lyndhurst in the ease of Morris v. 
Davies (9). Hesays, ‘the presumption of 
law is not to belightly repelled.’ It is not 
to be broken in upon or shaken by a mere 
balance of probability. The evidence for 
the purpose of repelling if must be strong, 
distinat, satisfactory, and conclusive.” To 
put the matter briefly, as was done in De 
Thoren v. Attorney-General (10), the onus of 
disproving à presumptive marriage is on those 
who deny its existence or validity and the 
countervailing evidence must not merely 
give rise to doubt, but must be strong, 
distinot, satisfactory, and conclusive. These 
remarks apply with special force to the 
present ease, Here we have a fairly res- 
pectable body of direct evidence of marriage. 
That evidence is supported by indirect 
circumstantial evidence, namely, long co» 
habitation of the parties as husband and 
wife. This would tend to raise a presump» 
tion of & complete and valid marriage, as 
their Lordships of the Judicial Committee 
held in Sastry Velatder Aronegary v. Sem- 
beouity Vaigalie (11). We have finally a long 
coarse of treatment of the lady and her 
ohildren. Much weight must necessarily be 
attached to reputation among the relations 
on both sides, among all the friends and 
among all the acquaintances in the locality 
. waere the parties resided. As was well 
said by Mansfield, J.,in the Berkeley Peerage 
cago (12), if a father brings up a child as his 
legitimate son, this amounts to a daily 
assertion that the son is legitimate. [See 
also the observations of Lord Cranworth in 
Oampbell v. Oampbell (13)]. Now, how does 
the evidence stand on the side of the de- 
fendants if tested in the light of these 
principles? On their behalf, reliance has 
been most strongly placed upon the deposi- 
tion of Mr. Mazhar-ul Huq, agentlmanof un- 
questioned position and attainments. His 
evidence, no doubt, tends to support the 
case of the defendants. But it is by no 
means clear how much of his knowledge is 


(8) (1849) 2 H. L. C. 331; 18 Jur. 669. 

(9) (1837) 6 Cl. & F. 163; 1 Jur. 911: 8 Car. & P. 218. 
. (10) (1878) 1 A. C. 686, 

(11) 6A. 0.364; 44 L. T. 805; SOL. J. P. O. 28. 

(12) 4 Camp. 401 a£ p. 416; 14 R. R. 782. 

(13) 1 H, L. (So.) 182 at p. 199, 


much on hearsay. The explanation aug 
gested on behalf of the plaintiffs that, while 
Counsel in the mutation case, he held state- 
ments made to him about the wives of 
Ismail Ali Khan which were unguardedly 
accepted by him as true, is certainly plausible. 
The evidence of Zakir Hossain is pratically 
of no value, because his admission that 
Ismail Ali might have more wives than he 
heard of, completely takes away from the 
effect of his statement-in.chief. Kissen 
Prasad, who was examined in the mutation 
case and has since then died, made statements 
at the time which might apparently help the 
defendants, but he freely admitted that Ismail 
might have had another wife besides those 
mentioned by him, and it is fairly elear 
that the child who saluted himon the occa- 
sion of his visit to Ismail must have been 
the child of Enayet Zohora. We do not pros 
pose to examine in detail the evidence of the 
witnesses who have been brought forward 
by the defendants to swear that Enayet 
Zohora was the mistress of Akbar Khan, who 
is not called and who is said to have been 
the Station Master of Sewan and Chapra. 
This evidence, as the Subordinate Judge 
says, is quite untrustworthy and it is in- 
conceivable tbat the plaintiffs, admittedly 
astute and successful menof business, should 
bave put forward a depraved woman of the 
town as the widow of Ismail Ali Khan and 
taken a conveyance from her; they must 
have known that, if they attempted to play 
such a game, evidence would be forthcome. 
ing to prove conclusively the character of 
the woman and the station in life she oo. 
cupied. We unhesitatingly reject the story 
of the defendants that Enayet Zohora was a, 
depraved public woman, and that she had no 
connection with the family of Ismail Ali 
Khan, and that she was picked up from the 
slums of the city, as it were, to enable the 
plaintiffs to set up a wholly nnfounded 
claim toa share of the properties left by 
Ismail Ali Khan. It must farther be ree 
membered that her father Hefazat Hussain 
though not prosperous, belonged to a family 
of undoubted respectability and was treated 
by his friends and relations as a gentleman 
who conld be received in polite fociety and 
treated on terms of equality. If Enayee 
Zohora, his daughter, had been a depraveu 
woman ofthe town, he would have been 
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cast out and never admitted into polite 
society. Evidence has also been produced 
on the side of the defendants to throw doubt 
upon the theory that Haayet Zohora was 
married to Ismail Ali Khan at the time and 
place alleged by her, and that she was 
treated as the lawfully wedded wife, and 
her children, as his legitimate issue. This 
evidence is of a negative character, and very 
little weight can be attached to it, even if 
the statements of the witnessess are accepted 
as substantially true. Aftera careful scrutiny 
of the evidence on the side of the de- 
fendants we are clearly of opinion, that it 
does not rebut the prima facie case made on 
behalf of the plaintiffs. But much reliance 
was placed, and very properly, upon the 
conduct of the parties immediately after the 
death of Ismail Ali Khan. It was pointed 
outon behalf of the defendants-appellants, 
that while Imambandi and Amir Jahan at 
once put forward claims to the estate of 
Ismail Ali Khan as their husband, no such 
claim was advanced by Hnayet Zohora and 
that she took no steps to conduct the litiga- 
tions known as the Chouth case and the 
Stable case which had been commenced by 
Ismail Ali Khan against the plaintiffs on the 
lst July 1905 andthe 16th January 1906, 
respectvely. Some weight, nodoubt, must be 
attached to this circumstance. But it has 
been explained that Enayet Zohora was poor 
and had only her old father to put forward 
her claim and that of her children. The 
explaination suggested is by no means im- 
probable. Atanyrate, on the 18th June 
Zohora applied for substitution in the Chouth 
case, but her application was refused on 
the 26th June 1906, as she had on the 10th 
June divested herself of all rights in the 
property then in litigation by the execution 
of the conveyance in favour of the plaintiffs. 
It must not be overlooked, on the other 
hand, that the defendants were powerfully 
supported at the time in their endeavour 
to deprive Enayet Zohora of all share iu the 
estate of Ismail Ali Khan. It has been 
established beyonnd doubt, that the son of 
Ashgar Ali, cousin of Hafiz Khan, is married 
to one of the danghters of Bibi Amir Jahan; 
that the son of Hafiz Khan is engaged to her 
other “daughter; and that Amir Jahan had 
made a gift of all ber properties to her two 
daughters. Hafiz Khan, therefore, had con. 
siderable interest in the success of the pro. 
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ceedings before the Revenne Authorities and 
of this litigation. 

Upon a review, then, of the whole evi- 
dence the position may be summarised as 
follows:—-There is a considerable body of 
evidence, which we are not prepared to dis- 
believe, to the effect that Enayet Zohora was 
married to Ismail Ali Khan; that they lived 
for many years as husband and wife; and 
that Ismail Ali Khan treated her children as 
his legitimate issue. To meet this evidence 
the defendants have brought forward wit- 
nesses to swear that Epayet Zohora was a de- 
praved woman of the town, and was accessi- 
ble to all comers. This evidence must be 
discarded as wholly false. They have not 
set up ar. alternative case that Enayet Zohora 
was in the keeping of Ismail Ali Khan as his 
mistress. But, even if such a case had been 
put forward, it could not have been recon- 
ciled with the admitted position and station 
in life of the parties concerned, Ismail Ali 
Khan was a gentleman of pomp and dignity, 
and is described by witnesses, on both sides, 
as a man of much piety. The religious faith 
he professed allowed him to take four wives; 
he had married thricein respectable families; 
he is nob shown to have kept mistersses; he 
might, if he so desired, have taken Enayet 
Z»hora in marriage, as she came of a family 
of equal distinction. He did, as a matter of 
fact, live for many years with Eaayet Zohora 
as her husband and he treated her children 
as his legitimate issae. No Court will as- 
sume, under these circumstances, that she was 
his concubine, The theory becomes impro- 
bable inthe highest degree when we re- 
member that the father of Enayet Ziohors was 
algo a man of piety and respeotabilty. Why 
should he consens to see his daughter lead a 
life of depravity and shame? Would Enayet 
Zohora herself consent to lead a life of infamy 
with one: wko had taken her own relation, 
Amir.Jakav, as his wife? The conclusion 
appears to us irresistible that the defendants 
have failed to prove that Enayet Zhora was 
a depraved woman of the town; while onthe 
other hand, the plaintiffs have proved by 
reliable evidence that she was the lawfully 
married wife of Ismail Ali Khan, and her 
children must be deemed legitimate [ Wise v. 
Sunduloonissa (14) ]. We have not mentioned 
another circumstance upon which the Subordi- 


(14) 7 W. R. (P.O.) 13; ii M. I. A, 177. 
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nate Judge Las relied in support of ihis con- 
clusion. He has stated in his judgment that 
the appearance of the tenth defendant, Bibi 
Nur Mshamdi, bears a striking resemblance 
to the features of Ismail Ali Khan. For this 
purpcse, the Subordinate Judge saw the girl 
and received in evidence the photograph 
of the deceased; in this Court, a photo- 
graph of the girl has been produced, as 
she has meanwhile been hetrothed and can 
no Icnger appear in public. There can be 
no doubt that the evidence of the resemb- 
Jarce of a child to the putative father is 
competent. The question has been raised 
more than once in the Courts of Great 
Britain and of the United States, and it has 
been ruled ihat such evidence is admissible 
LW right v. Hicts (15), In the matter of Jessup 
(16), Shoten v. Judd (17), where for this 
purpose pictures of the alleged putative 
father and‘ of his child were held admissible. 
See also Wigmore on Evidence sections 166 and 
1154. Morris v. Davies(9); Douglas Peerage case 
(18), Andrews v. Askey (19), Bagot v. Bacgot 
(20), where reference is made to Shakespeur, 
Winter's Tale, Act 1J, section 3, see also, 
King John, Aet I, section 1, Burnaby v. Baillie 
(21), Nicolos on Bastardy. 140, Hubbuck on 
Succession, p. 384.) In the case before ua, 
our conclusion is based upon the oral and 
documentary evidence on the record, and the 
evidence of resemblance need only be con- 

(15) 15 Georgia 190; 60 Am. Dec 687. 

(16) 81 Calf. 408; 9 L. R. A. 594, 

(17) 56 Kan. 48; 64 Am. St. Re. 587. 

(16) 2 Hargrave Col. Jur. 402, 

(19) 8 Car. & P. 7. 

(20) 18781L.R. Ir. 308. 


(21) 42 Ch. D. 282 at p. 290; 68 L. J. Oh. 842; 61 
L, T, 634; 88 W. R, 125. 
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sidered as furnishing independent corrobora- 
tion of that evidence. 

lt has finally been contended that Enayet 
Zohora, as merely the de facto guardian of her 
children, was not competent to alienate their 
shares, and upon this point reliance has been 
placed upon the cases of Moyna Bibi v. Banku 
Behari Biswas (22), Mefuzeul Hosain v. Basid 
Sheikh (98), Ram.Oharan Senyal v. Anukul 
Ohandra Acharya (24), Durgozi Row v. Fakeer 
Sahib (25). Ummi Begam v. Kesho (26) Syedun 
v. Vilayet (27), Hunooman Persaud v. Babooes 
Munraj Koonwaree (28). The question thus 
raised does not, however, properly arise in the 
present suit. The contesting defendants do 
not claim through Zohora’s children; on the 
contrary, they completely repudiate any 
claim of the latter, and it is rot open to 
them to contend that they wil be pre- 
judiced if a decree is made in favour of the 
plaintiffs. 1t is conceivable that the plain- 
tiffs may have to face a contest with the 
ninth and tenth defendants when they come 
of age and are able to assert their own 
rights; but in the present legitation, the 
plaintiffs are entitled to succeed as against the 
first seven defendants, who have denied the 
title of their vendors. The result, therefore, 
is that the decree made by the Subordinate 
Judge must be affirmed, and this appeal dis- 
missed with costs, to be paid by the appels 
lants to the plaintiffs-respondents. 

Appeal dismissed. 


(22) 29 0. 473. 
(23) 4 O. L. J. 485; 14.0, 36; 11 C. W. N. 71. 
C. L. J. 6 


(25) 30 M. 197; 1 M. L. T. 433; 17 M. L. J. 9. 


(27) 17 W. B. 238. 
(28) 6 M. I. A. 393 at p, 413. 


TABLE I. 
MUNNA- JAN (married ASMAT JAHAN, dead) 


f 


MAHOMED ISMAIL ALI KHAN, DIED 26TH Manca 1906, 
KEEN. NONEM LEE 


First wife Diljan 


of Muju (dead.) Bandi of Bahar, 


married lsth March 1890, 
(defendant No. 1) 


| l 
Second wife Imam ‘Third wife, 


Amir Jahan Fourth wife, Enayet 
Zohora, marrried 


married 
of Sewan, 1891, (defendant No, 8) 


26th December 1891, 
(defendant No. 5) 


poene aa aa] 


( ] ; J 
as à Yakub. Nur Mithamed 
Abdul Majid Abdul Rashid Hasna 
(defendant (defendant  (dofetidant (defendant No 9) (defendant No. 10.) 
No. 2) No. 3.) No. 4.) 


f 
Rahmat-un-nisse, (defendant No, 6.) 


+ 





Habi-bun-nissa, (defendant No. 7.) 


pe? 
sie 
T 
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PRAHLAD CHANDRA GHOSE t, BEHARY LAL MOOKERJER, 
TABLE II. 


NASIR ALI KHAN (married RAHIMAN BIBI.) 





f | | 
Gous Bandi, 4th April 1910. Hosain Bandi 9th April 1908. Bibi Amir. 


Asmat Jahan, 
died 8rd March 1902. 


TABLE III. 


IMAM BUX, 


SHEIKH MARHAMAT ALI, 





[ 1 
Bibi Walihan- Wali Mahomed, Majid 3n Khan, 
| 
Ed ) 
Hosain Bux, Marhamat Hosain, Nasir Ali Khan, Kurban Ali, 
Mahamad Bhikh, Hefazat Hosain, 1 Munnajan, 
Gous Bandi. Hosain Bandi Amir Jahan. Asmat | 
Amir Jahan. Enayet Zohora. Jahan. Ismail Ali Khan. 





CALCUTTA HIGH COURT. 
SkgcoxD Civiu Appran No. 302L ox 1909. 
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Present: —Mr. Justice Coxe. 
PRAHLAD CHANDRA GHOSE — 
PLAINTIFF — APPELLANT 
versus 
BEHARI LAL MOOKERJEE AND 


ANOTHER— Ds FENDANTS—-RESPONDENTS. 

Hindu Law~—Shebait—Lease, permanent, granted by 
shebait-—Hffect of lease. 

The effect of a permanent lease of certain land 
granted by a shebait, will enable the grantee to hold 
the land during the continuance of the grantor’s 
interest. 

Arruth v. Juggernath, 18 W. R. 439, and Ramchandra 
v, Kashinath, 19 B. 271, followed. 


Appeal from the decree of the Sub-Judge 
of Jessore, dated August 10;h, 1909, reversing 
that of the Munsif of Magura, dated Decem- 
ber 21st, 1908, 

Babu Sarat Ohandra Mukherji, 
Appellant. 

Babus Priya Sankar Majumdar, Broja Lal 
Ohakravarti and Gunoda Oharan Sen, for the 
Respondents. 


JUDGMENT.—The facts of the case, sc- 
cording to the judgments of the Courts below, 
seem to be that in December the defendant 
No. 2 agreed to sell the property in suit to. 
the defendant No. 1 and put him in pos- 
session of it. He did not, however, sell the 


for the 


property to him. Two months later, he 
executed a conveyance in favour of the 
plaintiff, the plaintiff at that time being 
well aware of the contract with the defendant 
No. l. The plaintiff sued for recovery of 
possession and the learned Subordinate Judge 
found that the plaintiff’s conveyance was not 
æ valid document and that the plaintiff had 
not acquired any valid right to the property 
on the strength of it. 


I find it very dificult to understand pre- 
cisely what the learned Subordinate Judge 
thought that the nature of the transaction in 
favour of the plaintiff really was. He ap- 
parently accepted the fact that the sum of 
Rs. 75 was paid by the plaintiff to the 
defendant No. 2, but he said “this was not 
the consideration-money for the documenta 
but more in the nature of the price paid for 
purchasing over the defendant No. 2 to his 
side." I find it difficult to understand what 
practical difference there is between these 
two suppositions. Itis true that the learned 
Surbordinate Judge said that, considering 
everything, he was of opinion that there was 
no valid consideration for the conveyance. If 
he really meant that, as a matter of fact, 
the defendant No. 2 never intended to sell: 
the property to the plaintiff at all but that 
the intention of the parties was that the de- 
fendant No. 2 should remain the owner 
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himself and that these documenta should 
be executed for no consideration in order 
that defendant No, I might be ousted, that, 
of course, would be a finding of fact which 
would be binding on me underthe decision 
in Durga Chowdhranit v. Jawahir Singh (1). 
I find it, however, difficult to believe that 
this is what the learned Subordinate Judge 
intended. JI cannot understand why he 
should have thought that the plaintiff would 
pay the defendant No. 2 Rs. 75 to bring 
him over to his side in order to secure the 
dispossession of the defendant No. 1 if the 
plaintiff had no intention of purchasing the 
property himself; nor can I understand why 
the defendant No. 2 should engage in this 
roundabout conspiracy if it wasthe inten- 
tion of the parties that he should remain 
the owner of the property. I am more 
inclined to think that what the learned 
Subordinate Judge meant was that the plain- 
tiff, although he did intend to purchase the 
property, yet was not entitled to succeed 
because he knowingly and wilfully assisted 
the second defendant in his dishonesty 
towards the first defendant. If that be the 
view of the learned Subordinate Judge, it 
cannot be sustained. If the property, as a 
matter of fact, belonged to the defendant 
No. 2 at the time of the plaintiff's purchase, 
the fact thatthe plaintiff was aware of the 
contract with the defendant No, land knew 
that he was being badly treated would not 
debar him from purchasiag the property. 

Imay add that the genuineness of the 
plaintiff's purchase was not seriously contested 
in the Munsif's Court, 

Of course, if the learned Subordinate 
Judge believes that there was no sale to the 
plaintiff at all, that the parties intended that 
the title of the defendant No. 2 should 
continue and no interest should pass to the 
plaintiff, then in that case his decision would 
have 4 but if he believes that 
- money was paid and 






C. 155; 15 M. L. 
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was granted to him by the defendant No. 2. 
It it clear, however, that both the Courts 
below accepted the admission of the defen- 
dant No. 2, which was to the effect that he 
was the owner in shebait right of the debutter 
land and so held that a permanent lease 
could not be granted. It has been argued, 
however, that the plaintiff is entitled to a 
lease during the continuance of the second 
defendant's interest and reliance has been 
placed on the case of <Arruth Misser v. 
Juggurnath (3) which has been followed in 
Ram Ohandra Shankarbava Dravid yv. Kashi 
Nath Narayan  Draeid (4). This contention 
seems to be supported by authority and 
must be upheld. 

I think, therefore, that the proper order 
topass in this appealis that the case shall 
go back to the learned Subordinate Judge 
for a distinct finding whether, in his 
Opinion, it was the intention of the parties, at 
the time of the alleged sale to the plaintiff, 
that no sale should really take place, that 
the house should sontinue to belong to the 
defendant No. 2 and that the plaintiff should 
have no rights init. Ifthat was the in- 
tention then the  plaintiff'ls suit must be 
dismissed. [f, on the other hand, he finds that 
it was the intention of the second defendant 
and the plaintiff that the house should be 
sold to the plaintiff, even though the sale 
injured the first defendant to the knowledge 
of the plaintiff, then the plaintiff will be 
entitled to a decree. 

As regards the lease, the plaintiff will be 
entitled to adecree fora lease during the 
subsistence of the second defendant’s interest, 

Costs will abide the result. 

Case remanded. 


e 18 W. R. 439. 2 


4) 19 B. 271. 
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CALCUTTA HIGH COURT. 
Ssconp Civiu APPBAL No. 129 or 1910. 
January 22, 1912. 
Present: —Mr. Justico Coxe. 
ANNADA PROSAD CHAKRAVARTI AND 
ANOTHER—PLAINTIFES —ÁÀPPELLANT3  ; 
versus I 
SHAM SUNDAR ADHIKARI AND OTHERS 
—DErFESNDANTS — RE3PON D ANTS. 

Landlord and tenant—Previovs sub jor rent--Denial 
of relationship of landlord and tenant —Dismissal of 
rent suit —Subsequent suit for possession — Whether de- 
fendant can urge tenancy —HRes judicata. 

If it has been held by a competent Oourt that no 
relationship of landlord aud tenant exists between 
the plaintiff and the defendant, itis not open to a 
Court, in a subsequent suit, to go into that question 
at all, whether it has been rightly or wrongly 
decided by the first Court. 

Therefore, where ina suit for rent by the plaintiff 
against the defendant, it was found that the relation- 
ship of landlord and tenant did mot exist, and ‘the 


+ 


* plaintiff then brought a suit for possession: 


Held, that the defendant cannot urge his tenancy 
to defeat the suit. < | 
Khater Mistri v. Sadruddi Ahan, 340. 922, relied 


Prima Mallika Dassi v. Makhan Lai Chowdhry, 
9 0. W. N. 928, not followed. 

Appeal from the decree of the Sub-Jadge 
of Bardwan, dated October 91h, 1909, modi- 
fying a decision of the Munsif of Burdwan 
dated April 30th, 1909. 1 

Babu Jyotish Ohandra Sarkar, for the | Ap- 
-pellants. 

Baba Shiba 
Respondents. 

JUDGMENT.—This was a suit for) re- 
covery of possession of certain land. It 
appears that the plaintiff brought a suit for 
rent against the defendant No. 1. The 
defendant No. 1 denied the relationship of 
landlord. and tenant and that question was 
specifically put in issue and desided in the 
negative. The plaintiff then’ brought this 
suit which was decreed by the Munsif, On 
appeal, the learned District Judge held that 
the defendant was the plaintiff's tenant. and 
that the plaintiff therafore,—was entitled to 
Sücceed -but-waüs not entitled to get posses- 


Prosad Bhattacharya, for} the 


—— sion of the land but only to get rent. 


The plaintiff appeals to this Court ; and 
the cases of Khater Mistri v. Sadruddi Khan. 


(1), Sheikh Miadhar v. Rajani Kunts Roy (2) 


and Hkabbar Sheikh v. Hara Bewah (8) have 
been tited on his behalf. These cases appear 
(1) 34 C. 992. 
(2) 14 0. W. N. 339; 5 Ind. Cas..708, 
(3) 15 0, W. N. 335; 8 Ind, Cas, 680; 18 C.L.J, 1, 
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to me to apply precisely to the facts of the 
present case and the plaintiff is entitled to 
succeed, 

On the other hand, the case of Srimatt 
Mallika Dassi v. Makhan Lal Ohowdhry (4) 
has been relied on, That case, however, 
has not been followed in the three cases, 
which I have cited, though it is mentioned 
in every one of them, I am nob at all disposed 
to deny thata tenant does not forfeit his 
tenancy under the Bengal Tenancy Act by 
denying the rights of hia landlord, but thia 
does not affect the operation of the rule of 
res judicats, lfi6 has been held by a gom- 
petent Court, as it has been held in this 
case, that no relationship of landlord and 
tenant exists between the plaintiff and the 
defendant, itis not open to a Court, in a 
subsequent suit, to go into that question 
at all, whether it has been rightly or wrongly 
decided by the first Court. I should have 
been inclined to think that in that | case the 
plaintiff would be bound to prove possession 
within 12 years, and that the finding of the 
Courts below that the defendant’s possession 
had not been adverse until the former rent- 
suit was hardly sufficient for the decision 
of thecase. But the case of Khater Mistri 
v. Sadruddi Khan (1), which I have cited, 
seems exactly applicable to the facts of the 
present case; and, that being so, 1 cannot 
inferfere in the second appeal with the 
decision of the Court below onthe question 
of limitation. In that case, it was held that 
the defendant, while he was in possession 
of the land, had not repudiated the rela- 
tionship of Jandlord and tenant until the- 
institution of the rant-suit and that, con- 
sequently, his possession had not been 
adverse. 

The result is that the appeal must be 
aliowed. The plaintiff will be entitled to 
khas possession of the land in suit with 
mesne profits which w 
after. The plaintiff ` 
costs in all Courts. 






(4) 9 C. W. N. 928 
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CALOUTTA HIGH COURT. 
SECOND Civic ÁppgAnL No. 1188 or 1909. 
: January 16, 1912. 
Present;-—Mr. Justice Coxe. 
MOULA BU X-——DzrzsbpANT No. 2— 
APPELLANT 
DETSUS 
Sheikh AJAHAR MOLLA-—PLAINTIFF AND 


OTHERS—DEFENDANTS-— RESPONDENTS. 

Muhammadan Law—Conveyance by husband to wife 
for dower —Condition that property shall remain in 
husband's possession during his life-time—Whether 
conveyance void, 

A. perfectly honest sale-deed was executed in good 
faith by a Muhammadan husband to his wife on 
account of her dower, with this condition that during 
the life-time of the husband, the land conveyed should 
remain in his khas possession and that the wife would 
nob be entitled to alienate the property: 

Held, that, under the Muhammadan Law, a stipula- 
tion of this kind did not render the whole sale in- 
valid, although the stipulation itself might be invalid, 
! Muhammad Esuph Ravutan v. Pattamsa Ammal, 
23 M. 70, referred to. 


Appeal from the decree of the Sub-Judge 
of Hooghly, dated March 8th, 1909, affirming 
that of the Munsif of Serampore, dated March 
31st, 1908. 

Babu Batkuntha Nath Das, for the Appel- 
lant. 

Babu Baidya Nath Dutt, for the Respond. 
ents. 

JUDGMENT.—This is a suit for recovery 
of possession of a holding of 6 bighas which 
originally belonged to one Einayatulla, Enayat- 
ulla sold the laud in 1301 to hia wife 
Sakhijan in consideration of what was due 
to her as her dower. He subsequently sold it 
again to the defendant No. 2. Three days 
after the sale to defendant No. 9, Sakhijan 
executed a registered kabuliat in favour of 
the landlords in respect of the land. Sab- 
sequently, the landlords brought a suit for 
rent against Sakhijan and obtained a decree 
andin execution the plaintiff purchased the 
holding. The defendants are in possession 
of the holding and the plaintiff accordingly 
brought this suit which has been decreed by 
the Courts below. 


The defendant No. 2 appeals to this 
Court. 


The principal point taken on behalf of the 
appellant is that the conveyance to Sakhijan 
is invalid under the Muhammadan Law. 
This point was not taken in the written 
statement or in the grounds of appeal in the 
Court below and ean only be considered in 
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this Court, on appeal, asa pure question 
of law. 

1 have, therefore, to see what are the find- 
ings of fact in the Court belew. They are 
to the effect that this was a perfectly honest 
sale executed in good faith for substantial 
consideration. The Courts below have ap» 
parently believed that a sum of money was 
due to Sakhijan on account of her dower 
and that Enayatulla honestly sold the pro- 
perty to her in discharge of that dower and 
she accepted it in lieu of what was due to 
her. The terms of the kobala are that the 
property shall be transferred to Sakhijan 
and that the rights of Enayatulla in it shall 
come to an end, but there is a condition 
that during the life-time of Hnayatulla the 
land shall remain in his khas possession and 
that Sakhijan shall not be entitled to alienate 
the property. As HEnayatulla and Sakhijan 
were husband and wife,itis likely enough 
that any transfer of the ownership of the 
land between the two would not have 
much practical effect in the manner ia 
which the property was enjoyed. The 
learned Pleader, who appears for the ay pellant, 
has not shown meany authority under the 
Muhammadan Law which would justify me in 
holding that a stipulation of this kind would 
render the whole sale invalid. It is possible 
enough that the stipulation itself was invalid; 
but it has not been shown that the whole 
arrangement which the parties came to with 
apparent willingness on both sides is void 
under the Muhammadan law; on the other 
hand, certain cases have been cited to show 
that such a transaction is allowed. I may spe- 
cially refer to the case of Muhammad Hsuph 
Ravutan v. Pattamsa Ammal (1), where the 
learned Judges remark: “Ina case where, 
for example, a husband madea gift of the 
house, in which he and his wife were living, 
to her and after the gift they both continued 
to reside in the building, it might be held 
that the gift was accompanied with such 
change of possessionas was consistent with 
the continuance of the relation of husband 
and wife between the donor and the donee." 
In such a case, the fact that the parties— 
husband and wife—continued in possession of 
the property in much the same way a8 before, 
would not, in any way, invalidate the transfer. 
The condition against alienation seems to 


me to stand ou precisely the same footing. 
(1) 23 M. 70, 
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Probably, the husband and wife had come 
toan agreement that the real ownership 
henceforth would bein the wife but that 
the property should continue to be enjoyed 
in the same manner during the life-time of 
the husband. Possibly, the stipulation may 
not be valid, but I see no reason for holding 
that the existence of the stipulation in- 
validates the original transfer. 

The observation of the learned Subordinate 
Judge that the decree for rent, in execution 
of which the property was purchased, was 
obtained by the whole body of landlords, 
has been attacked, Itis argued that this 
is based on a mistaken impression of the 
learned Subordinate Judge of the effect of 
the deposition of a witness named Nitai. 
That, however, is nota point that can be 
taken in second appeal. 

The appeal is dismissed with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
MISCELLANEOUS Civit, Appeat No. 235 
or 1911. 
February 12, 1912. 
Present: —Mr. Justice Coxe and 
Mr. Justice Imam. 
Sheikh KALIMUDDIN-—OrrosrrE Parry— 
APPELLANT 
VETSUS 
Musammat MAHURNI AND ANOTHER— 


APPLICANTS— RESPONDENTS. 
Administration-bond—Assigninent—Second assign- 
ment while first is in force, whether valid—Appeal— 
Order assigning bond—Pyrobate and Administration Act 
(V of 1881), ss. 78, 79, 86-—Civil Procedure Code (Act 
V of 1908), s. 105. 


There is no provision in the law which authorizes 
a District Judge to assign an administration-bond 
under section 78 of the Probate and Administration 
Act again while the first assignment is still in force. 

There is no appeal from an order assigning an ad. 
ministration-bond. 

Appeal from the order of the District 
Judge of Purneah, dated March 4th, 1911. 

Babus Shib Chandra Palit and Nanda Lal 
Banerji, for the Appellant. 

Babu Mohendra Nath Roy and Moulvi Nur. 
ud-din Ahmed, for the Respondents. 

JODGMENT.—The appellant in this case 
was granted Letters of Administration to the 
estate of one Maula Baksh and executed 
a bond in favour of the District Judge under 
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section 78 of the Probate and Administration 
Act, 1881, for the due administration of the 
estate. As apparently he did not administer it 
properly, the bond was assigned under section 
79 of the Act tò Gyasuddin, a son of Maula 
Baksh. Gyasnddin, however, came to terms 
with the appellant and did not sue on the 
bond, The widow and the other children 
of Maula Baksh then sought to have the 
bond assigned to them. This has been 
granted by the District Judge and hence 
this appeal. 

A preliminary objection is taken that no 
appeal lies. We think this contention must 
prevail. Section 86 of the Act enacts that 
every order of a District Judge under the 
Act shall be subject to appeal to the High 
Court under the rules contained in the Code 
of Civil Procedare applicable to appeals. 
One of those rules is to be found in section 
105 of the Code which lays down that, save 
as otherwise expressly provided, no appeal 
shall lie from any order. There is certainly 
no express provision in the Code for an 
appeal from an order assigning a bond, 
This seems to be in accordance with the view 
taken in Brojo Nath Pal v. Dasmony (1) 
and Abhiram Dass v. Goval Dass (9). It was 
not taken in Uma Charan Das v. Mukta Keshi 
Das (8), but in that case the effect of the 
words ‘under the rules contained in the 
Code of Civil Procedure” seems not to have 
been considered. 

We think, however, that the order of the 
District Judge is altogether without jurisdic- 
tion and that we ean accordingly revise ib. 
Uuder section 78, the bond enured for the 
benefit of the District Judge. Under section 
79, he can assign it on conditions, But there 
ig no provision in the law which authorises 
him to assign it again while the first assign. 
mentis stillin foree. Ifthere had been 
& condition that the assignment should ba 
void, if the assignee failed to comply with 
certain requirements, in that case a re- 
assignment might perhaps be possible, Bat 
there is no such condition in the present 
assignment. All that is stipulated is that 
any money decreed should be deposited in 
Court, a condition that ean hardly be said 
to have been broken. No doubt, the re. 

(1) 2 O, L. R. 589. 


(2) 17 0. 48. 
(3) 28 C. 149, 
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spondents can apply to have the Letters 
revoked, if they can make ont a case uuder 
section 50 of the Act, and can sue the ad- 
ministrator. They can also hold Gyasuddin 
responsible as a trustee for them under sec- 
tion 79 for all that he has recovered. But 
they caunot obtain an assginment of the bond 
from the District Judge when it is no longer 
his to assign, 

Accordingly, the appeal is dismissed, but 
in the exercise of our revisional jurisdiction, 
we set aside the order of the District Judge 
assigning the bond to the respondents. 
They will be at liberty, if so advised, to 
proceed with the application for revocation 
of the Letters of Administration which the 
District Judge has left undetermined. Wa 
make no order as to costa. 

Appeal dismissed. 
Order of Oourt below set aside in revision. 


CALCUTTA HIGH COURT. 
Misc&ELDpANEOUS Civit APPRAL No. 569 
or 1909. 

August 24, 1913, 

Present: —Mr Justice Mookerjee and 
Mr.Justice Caspersz. 
BHAGABATI KOER--JubGMENT-DEDTOR— 
AÁXPELLANT 
c6rsuUus 


SOHODRA KOER-—Dzc&EE:-HOLDER— 


RESPONDENT. 

Personal Law-—-Distinct and inconsistent personal 
laws in respect of paternal and maternal properties— 
Hindu Law--Widow-—Sawngs from husband's estate— 
Widow's right in savings—Accumulation—True test— 
Widows intention-—Howdah, of husband's estate, sale 
of, to stranger —Re-purchase by widow— Widows right 
to it--Renis not realised from tenants of husband's 
estate — W hether accumulation-—Widow's rights therein, 

The presumption is that a man carries his personal 
law with him. 

Parbati v. Jagadis, 20 I. A. 82; 29 O. 433; 6 C. W, 
N. 490; 4 Bom. L. R. 365; Ambabai v. Govind, 23 B. 
257, Mailatht v. Subbaraya, 24 M. 650, relied on. 

A person cannot simultaneously have two distinct 
and inconsistent personal laws, one governing his 
rights in respect of property taken by him from 
paternal ancestors, and the other in respect of 
properties received by him from maternal ancestors. 

Tf a Hindu widow makes no attempt to dispose of 
the savings from her husband's estate, they follow 
the estate from which they arose. 

Isri Dut v. Hansbutti Koerain, 10 I. A, 150; 10 C, 
324, 13 C. L. R. 418 and Bhagabat Deyi v. Bhola 
Nath, 7 B. L. R, 93; 15 W. R. 03, relied upon, 
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The Court wil determine in each individual case 
whether the property in dispute is in the nature of 
accumulation or is merely a saving held in suspense 
by the widow with intent to be appropriated for her 
personal use later on. 

The true test is to determine the intention of the 
widow: did she intend to treat the disputed property 
as part and parcel of the ostate of her hasband, or 
did she treat it as a temporary saving liable to bo 
applied by her subsequently for her own purposes? 

Where a howdah (seat on an elephant), which was 
originally a partof the estate of a Hindu widow's 
husband, had been sold to a stranger and the widow 
subsequently re-purchased it, the inference is that 
she intended to treat ib as a part of her husband's 
estate, 

Rents not realised from the tenants of the husband's 
estate are not to be treated as temporary savings liable 
to be applied in satisfaction of any personal debt of 
the widow, but they are a part of the estate of tho 
husbaud. 


Appeal from the order of the District 
Judge of Muzaffarpur, dated August 28th, 
1909, affirmiug that of the firat Sub-Judge 
of that District, dated September 14th, 1908. 


Baba Shorasht Charan Mitra for the 
Appellant. 

Babu Dwarka Nath Mitter for the Res 
spendent, 


JUDGMENT.— This appeal is directed 
against an order by which the Court of 
Appeal below, in coneurrence with the Court 
of first instance, has allowed execution to 
proesed on the basis of a decree for money 
obtained by one Sohodra Koer, now respond- 
ent before us, against Bhagabati Koer, on 
the 22nd December 1966. Bhagabati Koer 
was sued as the legal representative of her 
mother Bechu Koer and the decree direated 
that the judgment-debt be recovered from 
the assets of Bechu Koer in the hands 
of Bhagabati Koer. In execution of this 
decree, two properties have been attached, 
namely, first, a howdah, or a seat on an 
elephant, and secondly, rent due to Bechu 
Koer from the tenants of properties which she 
took by inheritance from her husband Gudar 
Sahai. Bhagabati Koer contends that these 
properties are not the assets of the estate 
of her mother in her hands and are not 
liable to be attached in execution of the 
decree. The Courts below have overruled 
this contention and allowed execution to 
proceed. The ease has been tried on the 
assumption that the parties are governed 
by the Mitakshara law, although they are 
residents of Mithila. It has been stated to 
us that Gudar Sahai had his ancestral home 
ia the District of Gaya and when he sug- 
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ceeded by right of inheritance to the estate 
of his maternal grand-father in Mithila, he 
camo to Mozaffarpur and settled there. 
There can be no doubt that, till the contrary 
is established, the presumption is that Gudar 
Sahai carried his personal law with him. 
| Parbati v. Jagadis (1); Ámbabaé v. Govind 
(2); Matlathi v. Subbaraya (3)]. It cannot 
be suggested that in respect of properties 
which hetook by right of inheritance from 
his maternal grandfather, the Mithila law 
is applisable, while in respect of his paternal 
properties the Mitaksnara law has operation, 
The view cannot be maintained that a 
person may simultaneously have two distinct 
and inconsistent personal laws, one governing 
his rights in respect of property taken by 
him from paternal ancestors and the other 
in respect of properties received by him 
from maternal ancestors. We must, there- 
fore, decide this case on the assumption that 
the parties are governed by the Mztakshara 
law. 

On bebalf of the appellant, it has been 
contended, that although it is established 
that the howdah was purchased by Bechu 
Koer from the income of the estate of her 
husband in her hands, and although the 
unrealised rent was the profit of the estate 
which she inheritedfrom her husband, they 
are not assets in the hands of her daughter 
liable to be seized in execution at the instance 
of a creditor who holds a personal decree 
against her. In support of this proposition, 
reliance has been placed upon the cases of 
Tera Duty. Hansbuiti Koerain (4), Sheolochun v. 
Sahib Singh (5), Bhagabatti Deyi v. Bhola 
Nath (6) and Anund Ohundra v. Nilmony 
Jourdar (7). In answer to this contention, 
it has been argued on behalf of the decree- 
holder-respondent that the properties in 
question were absolutely at the disposal of 
Bechu Koer and that, consequently, after 
her death they were liable to be seized in 
satisfaction of her personal debts precisely 
in the same manner as they might have 
been applied by Bechu Koer herself during 
her life-time for payment of the dues of her 
creditors. In support of this proposition, 


(1) 29 I. A. 82; 29 0. 483, 6 C, W. N. 490; 4 Bom, 
L.H2865, 

(2) 23 B. 207 (3) 24 M. 650. 

(4) 10 I. A. 150; 10 C. 324; 18 C. L. R. 418. 

(6) 14 I. A. 63; 14 C. 387. 

(6) 7 B. L R. 93; 15 W, R. 63. 

(7) 90. 758; 12 C. L, R. 352. 
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reliance has been placed upon the cases of 
Brij Indar Bahadur v. Ranee Jankee Koer(8), 
Soadamint v. The Admtnistrator-General of 
Bengal (9), Akkanna v. Venkayya (10) and 
Subramanian Chetti v. Arunachellam (11). 

It may be conceded at once that the 
question of the right ofa Hindu widow to 
accumulations from the income of the estate 
of her husband, which she has taken by 
right of inheritance, is not altogether free 
from difficulty. In one of the earliest cases 
on the subject, Scorjeemoney v. Denobundoo 
(12), their Lordships of the Jndicial Com- 
mittee appear to have laid down that all 
the accumulations of a fund which had 
descended to a widow, from the time the: 
estate vested in her, were absolutely her 
own, 2e., in her own right as distinct from 
the fund itself which she was entitled to 
hold asd appropriate as a widow. In a 
later decision, however, Mitta Kanth Audhi- 
carry v. Neerunjun Audhicarry(13), their Lord- 
ships pointed out that the previous decision 
was not to be regarded as conclusive or 
even as & direct authority upon the question. 
The most important decision of the Judicial 
Committee upon the matter is that of Ix 
Dut v. Hansbutti Koerain (4). In that case, 
their Lordships observed that if the widow 
had made no attempt to dispose of the 
savings from her husband’s estate, there 
was no dispate that they followed the estate 
from which they arose. This view had in 
substance been taken by this Court in the 
case of Bhola Nath v. Bhagabatts Deyi (6), 
the decision wherein was subsequently 
reversed by their Lordships of the Judicial 
Committee upon another point. ([Bhagbatai 
Deyi v. Bhola Nath Thakoor(14).] It has 
been suggested by the learned Vakil for the 
respondent thatthe decision of the Judicial 
Committee in Jsró Dutt v. Hansbuz Koerain 
(4) cannot be reconciled with the subsequent 
pronouncements in Sheolochan v. Sahib Singh 
(5) and Soadamint v. The  Admnsiraior- 
General of Bengal (9). In ous opinion, there 
is no conflict between the principles recog- 
nised in the cases mentioned. But it. may 
be a queston of some nicety to determine 


(8) 5 I. A. 1;1 C. L. R. 318 

(9) 20 T. A. 12; 20 C. 433, 

(10) 25 M. 351. 

(11)28 M. 1. 

(12) 9 M. I. A. 123. 

(18) 14 B. L, R 166; 22 W. R 437. 
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in each individnal case whether the property 
in dispute is in the nalure of accumulation 
oris merely a saving held in suspense by 
the widow with intent to be appropriated 
for her personal use later on. In two of 
the cases cited at the Bar, namely of Souda- 
nimi v. Administrator-General (9) and Sub- 
ramanain Ohettiv. Arunacheclam Uhetti (11), 
the widow was nob in possession of the 
estate of her husband. That circumstance 
by itself was sufficient to negative any 
possible intention on her part to annex 
what was called the accumulation to the 
estate she had taken from her husband. 
The true test to be applied to cases of this 
description i8 to determine, from the sur- 
rounding cireumstanees, the intention of the 
widow. Did she intend to treat the disputed 
property as part and parcel of the estate 
of her husband or did she treat ib as a 
temporary saving liable to be applied by 
her subsequently for her own purposes? If 
that test is applied to the case before us, 
ibis obvious that the claim of the decree- 
holders cannot be sustained. 

In so far as the first item of the attached 
properties is concerned, there is no doubt 
that it was originally a part of the estate 
of the husband of Bechu Koer. It had 
been sold and had passed into the hands 
of a stranger to the family. When the 
widow subsequently re-purchased the family 
howdah, the inference is irresistible that she 
intended to treat it as a part of her husband's 
estate. 

In so far as the rents not realised from 
tenants are concerned, it has not been serious« 
ly disputed that they cannot be treated as 
temporary savings liable to be applied in 
satisfaction of any personal debts of the 
widow. This view may at first sight seem 
to militate against that adopted by Sir 
Charles Sargent, O, J., in Rivett Oarnac v, 
Jivibai (15). That case, however, is distin- 
guishable on two grounds. In the first 
place, the powers of the widow to deal with 
moveables under the Mayukha Law are not 
precisely on the same footing as the powers 
of a widow under the Mitakshara Law. 
In the second place, in the case before 
Sir Charles Sargent, the rent had actually 
been collected on behalf of the widow by 


her agent at the time of her death; it was, 
(15) 10 B. 478, 
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consequently, her money in the hands of her 
agent; no distinction could thus be drawn 
between the sums already expended and 
the balance in the hands of her agent. 
Under these circumstances, it was ruled 
that the property could be claimed by the 
heirs of the widow and not by the heirs 
of her husband. 

Much reliance was placed by the learned 
Vakil for the respondent upon the class 
of cases of which the decisions of the 
Judicial Committee in Beerpertal v. Ras 
jender Pertab (16),  Brojendra Prosad v. 
Janki Koer (8) and Ram Nundun v. Janki 
Koer (17) may be taken as the type. in 
this class of cases, the question for considera- 
tion related to property which had been con- 
fiscated by the Government and re-granted to 
one or other member of the family. The 
learned Vakil for the respondent contended 
that as the grantee in a case of this descrip. 
tion acquires an absolute estate, in so far as 
the howdah was concerned, it ought to be 
assumed that the widow upon re-purchase 
acquired an absolute interest therein. It is 
obvious, however, that there is no analogy 
between the two classes of cases. In the 
case of confiscation and re-grant by the 
sovereign power, the position of the grantee 
depends upon the intention of the grantor as 
evidenced by the deed of grant. In the case 
befors us, the right of the widow must be 
determined from the surrounding cireum- 
stances a8 indicative of her true intention. 
We hold, therfore, that neither of the two 
proverties sought to be attached by the 
decree-holder is liable to be attached in exe- 
cution of the decree obtained by her against 
Bhagabati Koer to be satisfied out of the 
assets of Bechu Koer in her hands. 

The result is that this appeal must be 
allowed and the orders of the Courts below 
discharged. The appellant is entitled to her 
costs throughout these proceedings. We 
assess the hearing fee in this Court at one 
gold mohur. 


~ Appeal allowed. 
(16) 12 M, L A. 1, 9 W. R. (P. 0.5 15 
5 


(17) 29 C. 828; 7 0. W, N. 57; 4 Bom, L. R. 664, 
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CALCUTTA HIGH COURT. 

SECOND Civit Arrear No. 1702 or 1909. 

February 7, 1912. 

Present:—Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice N. Chatterjea. 
ATAL BAJADAR-—PLAINTIFF— APPELLANT 
versus 
MADAN DAI AND ANOTHER—DEFENDANTS— 
RESPONDETSS. 

Khas possession, joint—Ewistence of tenants settled 
by co-sharer, when sufficient answer to claim for khas 
possessition—Acquisition of occwpancy-right by tenant. 

The mere fact that there are tenants on the land, 
who have been settied there by the other co-sharers, 
is not itself a sufficient answer to the claim for joint 
khas possession, unless, in addition, rights have been 
acquired which would constitute a complete defence, 
as, ud instance, the acquisition of an occupancy- 
right. ; 

Appeal from the decree of the Sub-Judge 
of Jessore, dated May llth, 1909, confirming 
that of the Munsif of Narail, dated August 
lst, 1908. 

Babu Surendra Chandra Sen, for the Ap- 
pellant. 

-Babu Brojo Lal Chakravartt, for the Res- 
pondents. 

JUDGMENT.—It has been determined by 
the lower Court that the plaintiff is entitled 
to a 4-annas share in the property, but that 
he is not entitled to khas possession of the 
land even to the extent of this share. The 
mere fact that there are tenants on the land, 
who have been settled there by the other co- 
sharers, is not itself a sufficient answer to 
the claim for joint khas possersion, unless 
in addition rights have been acquired whish 
would constitutea complete defence, as, for 
instance, the acquisition of an occupancy- 
right. In the circumstances, we think that 
it would be better that the plaintiff's right 
to joint khas possession should be determined 
in this suit. We must, therefore, reverse the 
decree and send back the case to the lower 
Appellate Court for re-consideration and in 
so doing, we would draw attention to those 
cases of which Hulodhur Sen v. Goorvodass 
Roy (D, Naranbhai Vaghjibhat v. Ranchod 
Premchand (2) may be cited as instances, 

It will be open to the defendants to raise 
any objection that may seem proper to them, 
as an answer to the plaintiff's claim. But 
if those objections do not prevail, then we 
think, in the circumstances of this case, the 


right to joint possession shonld b 
(1) 20 W, R. 126, 9 decreed, 
(2) 26 B 141. 
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The costs of this appeal and also in the 
iower Appellate Court will abide the result. 
Oase remanded, 





CALCUTTA HIGH COURT. 
MiscELLANEOUS Civin Apprau No, 295 or 1910. 
February 8, 1912. 
Present: —M v. Justice Stephen and 
Mr. Justice D..Chatterjee. 


GUL MAHOMED —PETITIONER— ÁPPELLANT 
UETSUS 
ABDUL JUBBAR—Oppostrz Party — 
RESPONDENT. 


Appeal-—-Dismissal—Non-filing of notice to respond- 
ent—Civil Procedure Code (Act V of 1908), O. XLI, 
v. 18—Puiting in talabana with memorandum of 
appeal, 

An appeal was filed in the District Judge’s Court, 
and ab the same time talabana was deposited, bul 
the notice which the appellant was required to 
file by the Circular Order of the Hight Court in order 
thai processes might be issued, was not filed. On 
the day fixed for hearing, the appeal was dis- 
missed: 

Heid, that the order of dismissal was wrong, as 
it could not be made ander rule 18 of Order XLI 
as the talabana had been deposited. 


Appeal from the order of the District 
Judge of Chittagong, dated March Ist, 1910. 

Babu Probodh Kumar Das, for the Appel- 
lant. 

Babus Lalit Mohan Banerjee, and Smritish 
Ohandra Ghose, for the Respondent. 


JUDGMENT.—In this case the appellant 
filed an appeal in the Court below on the 
2nd of February 1910 and at the same time 
he deposited the talabana. On the 2nd 
March 1910, thecase came on for hearing 
and notice was not filed and the appeal was 
dismissed. This presumably was a notice 
which the appellant was required to file by 
the Cirenlar Orders in the Court in order 
that processes might be issued. The dis- 
missal of the appeal, apparently, was under 
Order XLI, rule 18, Civil Procedure Code, 
which does not apply to the present case as 
the tulabana had been deposited. The result 
is that the dismissal of the appeal on the 
2nd Mareh was wrong; consequently, when 
the matter came up on an application for 
re-ad mission, on the 18th March, re-admission 
ought to have been allowed. It was in fact 
refused onthe ground that notice had not 
been filed, though that was perhaps through 
the fault of the party. We cannot hold that 


the Judge in this matter exercised his dis. 
cretion rightly, but as the order of the 2nd 
March was wrong, the application for re- 
admission ought to have been allowed. 

It is objected that there is no appeal in 
this case. Taking the order to have been 
one under rule 18, Order XLI, the applica- 
tion for re-admission was one under Order 
XLI, rule 19, Civil Procedure Code. Conse- 
quently, there is an appeal under Order XLIIT, 
rule 1, sub-section (7), Civil Procedure Code. 
In any case, there isan application for the 
exercise of our revisional powers. 

The result is that the orders of the 2nd 
March and 18th March 1910 are set aside 
and we direct that the appeal do proceed 
according to law. 

We make no order as to costs in this appeal. 

Orders set aside. 


PRIVY COUNCIL. 
APPBAL FROM THE PUNJAB Cuine Court, 
January 30, 1912. 

Present: —liord Macnaghten, Lord 
Robson, Sir John Edge, and Mr. Ameer Ali, 
Nawab IBRAHIM ALI KHAN— 

: Lersus 
Nawab MUHAMMAD AHSAN ULLAH— 
AND ANOTHER 
AND 
Nuwab MOHAMMAD AHSAN ULLAH 
KHAN AND ANOTHER 
versus 


Nawab IBRAHIM ALI KHAN. 

Oustom-~Succession—Primogeniture, rule . oj— 
Muhammadan | Law-—Kunjpura — State—lmpartible 
principality—Rights of junior members —Maintenance— 
Partition—Withdrawal of quasi-sovereign powers, effect 
of—Properiy acquired subsequent to withdrawal of 
powers, 

The succession to the zemindart rights as well as 
the Jagir of Kunjpura Estate in the Karnal District ig 
governed by the rule of lineal primogeniture, The 
Estate ig an impartible principaility. The junior 
members of the family are only entitled to main. 
tenance and not to their shares under the Muhame 
madan Law. 

This rule of succession applies as well to the pro- 
perties acquired after 1849 as to the properties held 
before that year. 

The withdrawal of quasi-sovereign civil and crimi- 
nal powers previously exercised by the Chief of 
Kunjpura State cannot have the effect of altering the 
custom under which the entire estate descends 
by the rule of primogeniture to a single male heir. 


Appeals from the judgment of the Hon’ble 
Mr. Justice Robertson and the Hon'ble Mr. 
Justice Lal Chand, dated 19th December 
1907, (47 P. R. 1908), 
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JUDGMENT. 

Mr. AMBER  ÁLr—The solo question for 
determination involved in these two appeals 
relates to the rule of succession applicable to 
the Kunjpura State lying in what are called 
the Cis-Sutlej Districts of the Punjab, 

The Kunjpura riasaé lies about 100 miles 
to the north of Delhi, in the District of 
Karnal, and was founded in the firat half of 
the 18th centary by an Afghan soldier of 
fortune of the name of Najabat Khan, who, 
like many other adventurers, native and 
foreign, had taken advantage of the troublous 
times when the whole fabric of the Mogul 
Empire had fallen to pieces to carve out a 
small principality for himself. In 1748, he 
obtained a sanad from the Afghan conqueror 
Ahmed Shah Abdali, also called Durani, then 
in the height of his power in Northern India, 
granting him a "hereditary jagir” of the 
possession at the time, The villages were 
declared to be nam, or revenue-free, and he 
was to enjoy thenceforth the revenue payable 
to the Imperial Government, subject tə the 
obligation of maintaining order in his z¢iaga 
or possessions. 

Jt is not disputed that the chiefship has 
from the time of Najabat descended in the 
male line to a single heir, and that heir has 
been invariably the eldest son, save in one in- 
stance, where the deceased rats left no issue, 
and was succeeded by his eldest surviving 
brother. 


Nawab Muhammad Ali Khan, the seventh 
in descent from Najabat Khan, succeeded to 
the chiefship in the year 1849. He died 
in 1885, leaving several sons, three of whom 
only are now surviving, viz., the defendant 
Ibrahim Ali Khan, the eldest, and the two 
plaintiffs, respondents in the first appeal. 

He left also three daughters, but both 
parties are agreed that by the custom of 
the family they receive no share in his 
inheritance. 


The defendant was a minor at the time of 
his father’s death, and during his minority, 
the Court of Wards managed the Estate. In 
1900, he attained majority and assumed 
charge of the properties. 

The plaintiffs claim that under the 
Muhammadan Law, which they allege governs 
the succession in their family, they are 
entitled to shares in the Kunjpura Estate, 
and they brought this suit against the de. 
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fendant in the Court of the Districts Judge 
of Karnal for partition, possession, and 'ren- 
dition of account.” 

The defendant contested the action on the 
allegation that the Estate of Kunjpura was 
an impartible rzasaí or principality which 
had been recognised as such by the sovereign 
power, and which had descended, under the 
custom governing the family, by the rule of 
primogeriture, and that the younger male 
members had no title beyond a claim to 
reasonable maintenance. 

It will be noticed that both parties alleged 
the existence of a custom at variance with 
the Mubammadan Law with regard to succes- 
sion in their family ; the plaintiffs restrict it 
to the exelusion of females from inheritanae, 
whilst the defendant asserts that it extends to 
the younger male members, 

The District Judge found in favour of the 
custom alleged by the defendant, and dis- 
missed the plaintiffs’ suit. On appeal, the 
learned Judges of the Chief Court have 
afirmed the view of the District Judge in 
respect of all property that appertained to the 
riasat prior to 1849, holding that the custom 
set up by the defendant, which they found 
established, clearly applied to it. But they 
were of opinion that as in that year the 
Government withdrew from the chiefs of 
Kunjpura the quasi-sovereign powers they 
had hitherto exercised, ‘the chiefship ceased 
as an independent entity," and consequently 
"lands and property acquired by the Nawab 
after 1849 were not subject to the same rule 
of succession a8 waa applicable to lands which 
once appertained to the chief as chief." 

In this view, they decreed the plaintiffs' 
claim in respect of their shares under the 
Muhammadan Law in the latter properties. 

Both parties have appealed from the 
decree of the Chief Court. Tho defendant 
contends that the learned Judges are in 
errer in drawing a distinction between the 
properties held before and those acquired 
after 1849, and that the custom, the exist- 
ence of which has been found by both the 
Courts in India, applies to all property, 
The plaintifis, on the other hand, urge that 
the custom alleged by the defendant, on 
whom the onus lay, has not been established; 
and that in any event, the effect of the 
withdrawal in 1849 from the chiefs of all 
civil and criminal powers was to reduce their 
tatus to that of private citizens, subject to 


their ordinary personal law. That, in sub- 
stance, represents the contentions of the 
parties before this Board. 

The Chief Court has traced the history of 
the Kunojpura family with much care and 
discrimination. Their  Lordships do not, 
therefore, propose to discuss the evidence at 
any length, for they find it established beyond 
doubt that the Estate of Kunjpura has, 
ever since the time of Najabat, descended 
to a single heir, who has been recognised 
as the chief of an impartible riasat which is 
the Arabic or Mussulman synonym of the 
Hindu word raj; and that attempts by junior 
members of the family to obtain shares in the 
riasat properties have invariably failed, The 
two instances on which the plaintiffs rely as 
showing allotment of shares to junior cadets 
of the family ‘appear to their Lordships to 
be clearly opposed to their contention. The 
first is the casa of Karam Sher the second 


brother of Guisher Khan, third in deacent 


from Najabat, who obtained, under cir- 
cumstances that cannot be ascertained at 
this distanee of time, several villages which 
were separated from the jagir, and are still 
held by his descendants. There is nothing, 
however, to show that the vilages Karam 
Sher received bore avy relation to the share 
he would have been entitled to on partition 
under the Muhammadan Law. Nor does it 
appear or is even alleged that Gulsher Khan’s 
brothers other than Karam Sher obtained 
any share of the family properties. In 1851, 
whilst the dasíur-ui-amal or settlement 
records of these villages were in course of 
preparation, Nizam Ali Khan, the son of 
Karam Sher, applied to have his name 
entered as jagirdar of the villages in question, 
His application was resisted by Nawab 
Muhammad Ali Khan, who wasthen the 
rats of Kunjpura, ou the ground that the 
villages held by the applicant had been given 
to him for maintenance, and that they should 
revert to the chief on his (the applicant’s) 
death without maleissue. The Commissioner 
of the Cis-Sutlej States, within whose juris- 
diction Kunjpura lay, after recording the 
Nawab’s objection, made the following re- 
commendation to Government: — 

"I think that all the villages and land 
possessed by the younger branches of thd 
family should be held and recorded to be 
component parts of the chief’s integral estateo 
that while the present incumbents or any. 


— 


— 
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of their descendants areliving, the chief be 
altogether  debarred from disturbing or 
interfering with their possession, and that, 
on failure of issue in any branch, the lands 
composing the maintenance (guzarah) of that 
branch revert to the chief’s integral estate, 
in place of lapsing to the Government, as 
they would do were they severed from that 
estate, The  dasíur-ul-amal would thus be 
drawn in the name of the Nawab Rais (the 
chief)" 

The Commissioner's view was accepted and 
affirmed by Government on the 31st October 
1£51, and the final order was passed by him 
on the 17th November following. It is clear, 
therefore, that neither the Government nor 
the chief ever recognised that the villages re- 
ceived by Karam Sher were in lieu of his 
share by right of inheritance under the 
Muhammadan Law. On the other hand, it 
was alleged, on the first opportunity that 
offered itself, that the villages had been grant- 
ed to Karam Sher and his male descendants 
for maintenance, and that they were ta revert 
to the riasat on the extinction of his male 
line, and this contention was accepted and 
affirmed by the Government, 

The other instance is that of Ghulam 
Muhay-ud-din Khan. Gulsher died in 1864, 
leaving several sons, of whom the eldest, 
Rahmat Khan, succeeded to the riasat, 
. Quarrels then broke out between him and 
his second brother, Ghulam Muhay-ud-din, 
about the latter’s claim for maintenance, 
which at last became so violent thas the 
British Authorities, who had in the year 
1806 assumed charge of the Cis-Sutlej dis- 
tricts, were compelled to interfere. The 
dispute between Rahmat Khan and Ghulam 
Muhay-ud-din was referred to the arbitra- 
tion of the Resident at Delhi, Mr. Metcalfe 
(afterwards Sir Theophilus Metcalfe) and 
Mr. Fraser. As aresult of the arbitration, 
Ghulam  Muhay-ud.din obtained a number 
of villages yielding a considerable income. 
Upon the evidence, their Lordships have no 
hesitation in agreeing with the Chief Court 
that he received them in lieu of maintenance, 
In fact, some years later, when a younger 
brother applied for maintenanca out of the 
properties in the possession of Rehmat Khan 
and Ghulam Mubay-ud-din respectively, the 
latter objected to his being made liable on 
the ground that he himself had obtained for 
maintenance the villages held by him, and 
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he was accordingly exempted from the 
obligation of contributing towards the younger 
brother’s maintenance. 

Ghulam Muhay-ud-din died in 1841, and 
a claim was pub forward on behalf of his 
minor son, Muhammad Yar Khan, to the 
possession of all the villages that had been 
held by him. But apart only was assigned 
to Muhammad Yar Khan for his main- 
tenance, whilst the rest reverted to the chief- 
ship. 

As already observed, these two cases, far 
from supporting the plaintiffs’ allegation, 
appear to their Lordships to be quite opposed 
to it. Noother evidence has been referred 
to to suggest that there has ever been a 
division of the Estate in accordance with 
the rules of the Muhammadan law since 
the time of Najabat Khan. Jt was, how- 
ever, contended on behalf of the plaintiffs 
that although the jagir may be impartible 
and desceudible by the rule of primogeniture, 
the zemindar: rights in the villages compris. 
ed in the jagir cannot be so treated in the 
absence of clear evidence of custom applica- 
ble to them. In support of this contention, 
reliance was placed on the dictum of Mr. 
Lawrence (afterwards Lord Lawrence) pro- 
nounced in 1852in a case which had come 
before him as a member of the Board of 
Administration. Janbaz Khan and Shahbaz 
Khan, two younger sons of Rahmat Khan, 
had preferred a claim for shares in the 
zemindart rights in one of the villages apper- 
taining to the Kunjpura state. Their 
application was dismissed by the Oommis- 
sioner, On appeal to the Board, Mr. Law. 
rence expressed himself as of opinion:— 

"That zemzndar rights did not belong to the 
State, that, like other moveable or immoveable 
property, it should be given by right of in. 
heritance according to Muhammadan law, and 
that all the descendants af Nawab Rahmat 
Khan, who had acquired this zemendar?, had 
rights in 16," 

The other members appear to have con. 
curred in this view. But the final decision 
was made dependent on the determination 
of the question whether Janbaz and Shahbag 
had ever been in possession of the shares 
which they claimed should be recorded in 
their names. They were found, hoWever, 
never to have been in possession, aud their 
claim was finally dismissed, 

The opinion of Mr. Lawrence, however 
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deserving of respect, affords, therefore, little 
assistance in deciding the question whether 
the zemindar? rights are subject to a differ- 
ent rule of succession from the jagir, The 
opinion was, in the result, ineffective, and 
seems never to have been accepted or acted 
upon in the course of the constant claims the 
junior members of the family have put for- 
ward to a share in the Estate. The deci- 
sions in the later cases lay down in explicit 
terms that the zemindavz rights belong to 
the riasat. © Similarly, it is recorded in the 
Wajib-ul.arz that "the entire biswadari, zemin- 
dari, and jagirderz rights are possessed by 
the Nawab.” Any other conclusion would 
uot only be inconsistent with the policy 
which the Government has maintained for 
nearly a century towards these riasats, but 
in the end would prove positively destructive 
to the chiefships. 

It remaine, however, to consider whether 
the view taken by the Chief Oourt with 
regard to the rule of succession to aquisie 
tiong made by the chiefs after 1849 is well 
founded. After holding that the custom set 
up by the defendant Nawab is made ont as 
regards all property which can be shown 
to have formed part of the State before 1849, 
the learned Judges proceed to say:— 

“As regards lands subsequently acquired, 
we think the case is different. The custom 
owed its rise and raison d'etre to the exist- 
ence of the State and the exigencies of chief- 
ship. A family custom, respected by the 
authorities and fully established as accom- 
panying the chiefship, must be held to obtain 
as regards the estates of the chiefship as 
such. But when the chiefship ceased as an 
independent entity, it was not only privileges 
but duties aud liabilities also which were 
abrogated, and we do not think that lands 
and property acquired by the Nawab after 
1849, with income, which he was admittedly 
competent to deal with as he pleased, can be 
held to be subject to the same rule of succes- 
sion now as the land which once appertained 
to the chief as chief." 

Their Lordships regret to be unable to 
follow the reasoning on which the view 
expressed by the jearned Judges proceeds, 
or assent to the conclusion at which they 
have arrived. There is nothing to show that 
the Government, in withdrawing the civil 
and criminal powers the chiefs had hitherto 
exercised, intended to make any alteration 


in their status cr to vary the rule which had 
governed the succession to the Kunjpura 
Estate. The withdrawal of those powers 
was, no doubt, due to the needs of adminis- 
tration, but that circumstance cannot affect 
the eustom under which the entire Estate 
descended by the rule of primogeniture to 
a single male heir. 

On the whole, -their Lordships are of opi- 
nion that the appeal of the defendant lbra- 
him should be decreed and the plaintiffs’ 
suit dismissed. They will  aecordingly 
humbly advise His Majesty to discharge the 
decree of the Chief Court, and to restore that 
of the District Judge, dismissing the plaint- 
iffe’ suit, 

The plaintiffs will pay the costs of the 
appeals. 

Appeal decreed. 





CALCUTTA HIGH COURT. 
Seconp Oivit Appear No 2457 or 1908, 
February 12, 1912 
Pressnt:—Mr., Justice D. Chatterjee. 
January 27, 1912, 
Present:—Mr. Justice Chitty and 
Mr. Justice Coxe. 

RADHA KANT CHAKRAVARTI— 
DEFENDANT No, 6—APPRELLANT 
USTSUS 
RAMANANDA SHAHA—P.raintivr— 


RESFONDENT, 

Estoppel-— Pleading ~~ Non-transferable occupancy- 
holding-—Morlgage without landlord's consent— Sale by 
mortgagor to third party— Purchaser taking fresh lease 
from landlord — Mortgagee's suit for sabe—Plea of pura 
chaser that mortgage invalid, tf tenable. 

An oecupancy-holding which was not transferable 
without the consent of the landlord, was mortgaged 
to the plaintiff. Defendant No. 1, who was the heir of 
the mortgagor, sold a part of this holding to defen- 
dant No. 6 with the consent of the landlord who sub- 
sequently gave a fresh lease to the defendant No. 6 
at an enhanced rent. On a suit being brought on 
the mortgage, the defendant No. 6 pleaded that the 
mortgage was void as the holding mortgaged was not 
transferable without the consent of the landlord and 
no such consent had been obtained : 

Held, (Per Chitty and Chatterjee, JJ., Come, J., dis« 
senting) that the defendant No. 6 was estopped from 
raising the plea of non-transferability. 

Doe v. Stone, 3 C. B. 176; 15 L. J, O. P. 284; 10 Jur. 
280; 71 R. R. 311; Doe v. Vickers, 4 Ad, & E. 782; 6 
N. & M. 437; 6 L. J. K. B. 266: Hughes v. Howard, 25 
Beav. 575; 68 Eng. Rep. 750 and Debendra Nath v. 
Mirza Abdul Samed, 1 Ind. Cas, 264; 10 C. L. J, 150, 
relied upon. 


Appeal from the decree of the District 
Judge of Tipperah, dated July 28th, 1908, re- 
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versing that of the Munsif of Comiilah, dated 
' Jaunary 17tb, 1907. 

This appeal at first came for hearing be- 
fore Chitty and Coxe, JJ., who having differ- 
ed in opinion, passed the judgment given be- 
low. 

JUDGMENT. 

Carty, J— This i8 an appeal by Radha 
Kanta Chuckerbutty, defendant No. 6 ina 
mortgage suit, against the decree of the Dis- 
trict Judge of Tipperah making him Hable 
under the mortgage. One Maniram, or Manu 
Kaiburtu, husband of defendant No. 1, by a 
kabala dated 27th Aswin 1307 (13th Oec- 
tober 1900), mortgaged 8 kanis, 13 gandas, 
3 koras of land, in which he held ryotz righta, 
to the plaintiff to secure Rs. 400 and interest 
at Rs, 1-14 per cont. per mensem. Maniram 
died without having paid off the mortgage 
or any part of it. His widow, defendant 
No. 1, tranferred some portion of the land to 
defendant No. 2, who again sold to də- 
fendant No. 3. Defendants Nos. 3 and 4 are 
puisne mortgagees of those portions. By a 
kabala, dated and registered on 27th Pous 
1318 (llth January 1907), defendant No. 1, 
with the consent of the landlord, sold plots 1, 
2, 3, 4, 6,7 of the lands in suit, measuring 
between 4 and 5 kanis, to defendant No. 6, 
The suit was filed by plaintiff on 12th Janu- 
ary 1907. Defendant No. 6 was not at first 
made a party. After the institution of the 
suit, namely, on 13th Wagh 1313 (27th 
January 1907), the defendant No. 6 took a fresh 
settlement from the landlord of the land which 
he had purchased from defendant No. l anda 
pattah and qabulzat at an enhanced rent were 
exchanged. Defendant No. 6 was added as a 
party defendant on 5th February 1907, and, 
with defendant No. 3, alone contested the 
sulb, 

The only points for our determination are 
(1) whether defendant No.6 was a proper 
and necessary party to the suit and (2) whe- 
ther he is estopped from pleading the invali- 
dity of the mortgage on the ground that the 
ryoti right of Maniram was not transferable. 
The District Judge decided against him on 
both points and defendant No. 6 has appealed. 
As to the first point, the  appellant's 
Pleader relied on the case of Jangeswar Duli 
v. Bhuban Mohan Mitra (1), bat, in my opi» 
nion, this isa very different ease. There it 


was held thata third. party, whoisin no 
(1) 3 8 0,425; 3 C, I. J. 208. 


way connected with the mortgage and who 
claims adversely to both mortgagor and mort- 
gagee, cannot be made a party to a suit on the 
mortgage in order to try the question of his 
title, Here defendant No. 6 admittedly ac- 
quired a title tothe land in question in the 
first instance from the mortgagor, but claims 
to have exchanged it for something better by 
subsequently taking a fresh settlement from 
the landlord. The question whether he can 
beallowel to do this is a question properly 
arising for determination in the mortgage 
suit, and he was, therefore, rightly made a 
party defendant. The noxt question is whe- 
ther he is estopped, as & representative of 
the mortgagor, from denying the validity of 
the mortgage; in other words, can he now be 
allowed as against the mortgagee to relinquish 
the title which he derived from the mortgagor 
and set up the title subsequently acquired from 
the landlord? The learned Pleader for the 
appellant cited the case of Agarjin Bibi v. 
Panaulla (2), but, in myopinion, that case has 
really no bearing on the present question. 
The question seems to me one to be decided 
on general principles of equity. Dsfendant 
No. 6, having previously obtained the land. 
lord’s consent, purchased a portion of this 
holding from defendant No. 1. He clearly 
derived his title to what he purchased from 
defendant No. l alone and not, as has been 
argued, from defendant No. l and the land- 
lord together. The whole title to what de. 
fendant No. 6 purchased was in defendant 
No. 1, and the fact that the landlord's consent 
was necessary before she could part with it, 
does not mean that the title was derived in 
part from the landlord, 

Defendant No, 6, therefore, took what he 
purchased subject to the liabilities which 
defendant No. 1 or her husband had incurred: 
thatis to say, be took subject to the mort- 
gage. If the suit had then been brought 
against him, he could not have denied the 
validity of the mortgage. Can he eubse- 
quently throw off that title aud acquire a new 
one for the obvious purpose of defeating the 
mortgagee’s claim? I am of opinion that it 
would be inequitable to allow him to do so 
and it would certainly open the door to 
fraud io a large number of cases. 

The case of Krishna Lal Saha v. Bhatrab 


(2) 6 Ind. Cas. 452; 14 C. W, N. 779; 12 
169; 370. 687, ; 12 C. L.J, 
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Chandra Rohat (8) was brought to our notice. 
The facts of that case appear to be very differ- 
ent from the present. There the contesting 
defendant had purchased the right, title and 
interest of the mortgagor at an executicn sale. 
If the occupancy- holding was not transferable 
by eusto.n, he took no interest in it by his pur- 
chase. That appears to me very different 
from the present case of à voluntary transfer 
by the mortgagor made with the landlord's 
consent previously obtained. Here defendant 
No. 6 obtained a perfectly good title by his 
purchase from the mortgagor with the land- 
lord’s consent subject only to the mortgage. 
There could be no possible object'in his ob- 
taining a fresh settlement from the landlord 
at an enhanced rent except to defeat or 
endeavour to defeat the claims of the mort- 
gagee. This he ought not to be allowed to 
do. I would dismiss the appeal with costs. 

As my learned colleague ia ofa different 
opinion, the case must be laid before the 
Chief Justice for reference to a third Judge. 

Hearing fee 2 gold mohursfor each hearing. 

Coxe, J.—1 thirk that this appeal ought 
to be allowed. Tr. land to which it relates 
was purchased by the appellant on the 9th 
January 1907 with the landlord’s consent, 
and on the 27th January 1907, the appellant 
obtained a settlement from the landiord at 
an enhanced rent on payment of 8 premium. 
The land formed part of a holding which 
had been mortgaged to the plaintiff without 
the landlord’s consent by the husband of 
the vendor of the appellant. The plaintiff 
sued upon the mortgage on the 12th January 
1907, not making the appellant a party. 
But as the other defendants objeeted, the 
plaintiff made the appellant a party on the 
6th February 1907. It is found that the hold- 
ing was nob transferable without the landlord's 
consent and that the sale to the appellant 
was effected bona fide for consideration. 

The question for decision 38 whether, under 
these circumstances, the appellant is estopped 
from pleading that the holding was nob 
transferable withoub ihe landlord's consent. 
That ib was not so transferable is laid 
down in numerous rulings of which the 
last ig Agarjan Bibi v. Panaulla (2). The 
mortgagee took nothing by his mortgage and 
all thah has to be decided is whether the 
appellant is entitled to say BO. Now, if he 
had purchased the holding in execution of 

(3) 9 0. W. N., coxnyiit. 


a money decree, at which no title what- 
ever would have passed and the judgment- 
debtor's ihterest would, in the eye of the 
law, have continued to subsist [Biram Al 
Sheikh v. Gopi Kanta Shaha (4)], and had 
subsequently taken a settlement, he would 
have been entitled to raise the plea that 
the holding was not transferable by the 
judgment-debtor without the landlord's con- 
sent [Krishna Lal Saha v. Bhatrab Ohandra 
Rohat (8)]. It seems anomalous that a person 
acquiring title in such a manner should 
practically get the property free of encum- 
branees while one who regularly purchases 
according to the law with the landlord’s 
consent should be bound by all that the 
original tenant-debtor has unlawfully done. 

Doubtless, there is authority that a tenant 
who mortgages his property without the 
landlord’s consent is estopped from afterwards 
pleading that it is not transferable. The 
learned Judges, who decided the case of 
Agarjan Bibi v. Panaulla (2), guarded them- 
selves from expressing an opinion on this 
point and it has been strenuously argued 
in this ease that there can be no estoppel 
against the law of theland. fib be assumed 
that the transferee knows the custom of the 
country that holdings are nof transferable 
without consent then, it is said, he cannot be 
misled by the statement of the tenant that 
his holding is so transferable. But, undoubt- 
edly, there is plenty of authority for the 
opposite view and l am not prepared now 
to question that authority, 

But Edo not think that the: principle of 
estoppel should be extended to purchasers 
with tbe landlord's consent. If a man wants 
land, which he knows to be not transferable 
without the landlord's consent, and buys it 
with the landlord’s consent,- do not see 
why he should be bound by previous transfers 
without consent, which he had every reason 
at the time of his purchase for believing or 
indeed knowing to be invalid. He is nob, 
I think, a mere representative of the tenant 
within the meaning of section 115 of the 
Evidence Act, but something more than 
that. Two persons, the landlord and the 
tenant, had to join in giving him his title 
&nd he does not derive his title exclusively 
from either but from both. So far as he 
derives ib from the landlord, he is not, in 


my opinion, the representative of the tenant 
(4) 1C. W. N. 896; 24 C. 356, 
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and is entitled to question the tenants aliena- 
tions. 

Taking this view, I would allow the appeal 
and restore the Munsit’s decision. 

The learned Judges then stated the point 
of law, upon which they differed : 

In accordance with the provisions of 
section 98 of the Code of Civil Procedure 
(Act V of 1908), we state the point of law 
upon which we differ to be :— 

Whether, on the facts found, defendant 
No. 6 is -estopped from pleading the in- 


validity of the mortgage in suit on the ground, 


that the ryoé right of Maniram was not 
transferable without the landlord’s consent? 

The case was then sent to Chatterjee, J., for 
his decision upon the point. 

Babus Harendra Narain Mitra, and Shasha- 
dhar Roy, for the Appellant. 

Dr. Rash Rehart Ghose, Babus Dhirendra 
Lal Kasigir and Gopal Ohandra Das, for the 
Respondent. 

EI JUDGMENT. 

D. OzaTTEBJEE, J.—An occupaney-holding, 
which has been found to be not transferable 
without the consent of the landlord, was 
mortgaged to the plaintiffs. Defendant No. 1, 
who is the heir of the mortgagor, sold a 
part of this holding to defendant No. 6 
with the consent of the landlord, who sub- 
sequently gave a fresh lease to defendant No. 
6 at an enhanced rent. On a suit being 
brought on the mortgage, the defendant 
No. 6 pleaded that the mortgage was void 
as the holding mortgaged was not transfer- 
able without the consent of the landlord 
and no such consent had been obtained, 
There being a difference of opinion as to 
whether defendant No. 6 was estopped from 
pleading the non-transferability of the holding, 
the question has been referred to me under 
section 98 of the Civil Procedure Code, 
I shall in this judgment call defendant No. 1 
the mortgagor and the defendant No, 6 the 
appellant, 

It is contended by the learned Vakil for 
the appellant that there can be no estoppel 
against a statute and as an occupancy holding 
is not transferable under the Bengal Tenancy 
Act, there can be no estoppel from pleading 
what the statute provides. The statute, 
however, does not provide either that these 
holdings are tranferable or not transferable, 
but leaves the question to be decided by 
local usage or custom. See sections 178 and 


183. The existence or otherwise of the 
custom or usage is a fact to be pleaded and 
proved and I do not think that the principle 
relied on has any application to the present 
case. It is next contended that the pur- 
chaser is not a representative of the mort- 
gagor within the meaning of section 115 of 
the Evidence Act as he has derived his title 
practically from the landlord alone without 
whose consent the sale would have passed 
nothing. The landlord alone could not, how- 
ever, have given him a title. Any grant 
by the landlord alone during the subsistence 
of the tenancy of the mortgagor could not 
entitle him to the possession of the holding, 
There is some controversy in the books as 
to whether a sale of a portion of an occu- 
pancy-holding confers any title on the 
purchaser, and the matter is under consider. 
ation by the Full Bench. I would, however 
take it for granted that the mortgagor alone 
could not confer any title and neither could 
the landlord by his own act and without the 
concurrence of the mortgagor. The two 
therefore, joined to pass such title as the 
appellant has acquired. In this view, the ap- 
pellant has derived some title from the morte 
gagor although he has acquired an additional 
title from the landlord, and to that extent 
at least he must be considered a represen- 
tative of the mortgagor. The mortgagor 
was bound by his deed of mortgage not 
to assert against the mortgagee that he had 
no right to mortgage and the appellant, who 
derived his title at least in part from the 
mortgagor, cannot be allowed to make a hike 
assertion. 
Against this view of the law the 

Vakil for the appellant has relied Pgh 
cases (1) an unreported decision of Ghose and 
Pratt, JJ., in appeal from Appellate Decree 
No. 35 of 1908 [Krishna Lal Saha v. Bhatrab 
Chandra Rahat (8)] and (2) a decision of 
Rampini, Officiating C. J., and Ryves, J.. in 
Asmatunessa Khatun v. Harendra Lal (5). In 
the first case, an execution purchaser of the 
interest of the mortgagor in an occupancy- 
holding, who after bis purchase obtained 
recognition from the landlord, was held to be 
not estopped from pleading the uon- trang- 
ferability of the holding in a suit by the 
mortgagee on his mortgage-bond ; ¢he learned 
Judges said that the defendant No, 9 (the 


auction-purchaser of the holding) gt 
(6) 130. W. N7218 0 Lego stood on 
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a higher ground independent of the purchase 
and could not, therefore, be estopped from 
raising the plea of non-transferability. In 
the second ease, the landlord himself pur- 
chased & mortgaged holding in execution of 
a money-deeree and then took the plea in 
a suit by the mortgagee on his mortgage 
and was held entitled to do so. 

I do not think it would be right to 
distinguish these cases as cases of purchase 
by avction-sale: for although there were 
some cases in the books [see Lala Parbhu Lal 
v. Mylne (6); Gour Sunder v. Hem Ohunder 
(7); Bashi Ohunder v. Enayet Ali (8)] which 
held, on the authority of certain dicta of the 
Judicial Committee [see Anundomoyee v. 
Dhonendro Chunder (9); Dinendro- Nath 
Sannial v. Ram Ooomar (10)], that estoppels 
binding upon the judgment-debtor were not 
binding upon the auction-purchaser, the 
matter has been finally set at rest by the 
judicial Committee. itself in the case of 
Mahommed Mozaffer Hossein v. Kishori Mohan 
Roy (11), in which their Lordships held that 
the auction-purchaser was bound by an estop- 
pel which bound the person whose right, 
title and interest he purchased. There is, 
however, & material distinction and that is 
that in neither of those cases the mortgagor 
co-operated with the purchaser for creating 
a title in derogation of the mortgage, This, 
upon general principles of equity, the mort- 
gagor should not be allowed to do and there 
is ample authority for this. I may refer in 
this connection to the case of Doe v. Stone 
(12), in which it was held that it was not open 
to a person, who has derived title from a 
mortgagor, to set up against the claim of the 
mortgagee a title which the mortgagor him- 
self could not geb up. Inthe case of Dos v. 
Vickers (13), a mortgagor of a leasehold pro- 
perty suffered an ejectment and took a fresh 
` lease; he was not allowed to set up this new 
lease against the claim of the mortgagee, In 
the case of Hughes v. Howard (14), the mort- 
gagor, in eolinsion with the lessor and tho 

(0) 14 C. 401. (7) 16 C. 355 at p. 360. 


(8) 20 C, 236. 

(9) 14 M. L A. 101 at p. 111 16 W. R. 19 (P.O); 
8 B. L. R. 122. 

(10) 8 I. A. 65; 7 C. 107; 10 C. L. R. 281. 

(11) 22 C. 909; 22 I. A. 129. 

(12) 3 C. B. 176; 16 L. J. ©, P. 234; 10 Jur. 480; 71 


R. R. 8ll. * 
(13) 4 Ad. & E. 782; 6 N. & M. 437; 6 L, J. K. B. 266. 


(14) 25 Beav. 575; 53 Eng. Rep. 756, 
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second mortgagee, incurred a forfeiture of the 
mortgaged lease.hold and took a fresh lease 
from the landlord, but was not allowed to set 
up this lease in answer to the suit of the 
mortgagee. The case of Debendra Nath Sen 
v. Mirza Abdul Samed Seroj? (15) may also 
be referred to as supporting this conclusion. 

In the result, therefore, I agree with Mr. 
Justice Chitty and hold that the appellant, 
the defendant No. 6, is estopped from raising 
the plea cf non-transferability. 


Appeal dismissed, 
(15) 10 0. L. J. 150; 1 Ind, Cas. 264. 


CALCUTTA HIGH COURT. 
MiscgELLAsEOUS CiviL APPEAT No, 249 
or 1911. 

January 31, 1912. 

Present: —Mr. Justice Caspersz and 
Mr. Justice D. Chatterjee, 
CHANDRA KUMAR DHAR--JUbGMENT- 
DEBTOR—~APPELLANT 

‘Versus 


RAM DIN PODDAR AND ANOPHER— 


DECREE- ROLDERS— RESPONDENTI. 

Acknowledgment —Several judgment-debtors — Ac - 
knowledgment by one, whether saves limitation against 
others Application for ewecution for a certain sum—Ac- 
knowledgment of same-—Sutsequent application for addi- 
tional amount not included in first application — Whether 
Limitation saved in respect of additional amount —LIimi- 
tation Act (XV of 1877), s. 19. 

If a joint claim is made against 4, B. and C, each 
onc of them is a party against whom the claim is 
made, and if any one has made an acknowledgment 
within the meaning of section 19 of the Limitation 
Act, he will start the running of a fresh period of 
limitation against himself alone. 

Therefore, an acknowledgment made by one of 
several judgment-debtors cannot operate to save 
limitation as against any of the judgment-debtors 
other than the person making the acknowledg- 
ment. 

Richardson v. Younge, L. R. 6. Ch. 478; 40 L. J. Ch. 
338, 25 L. T. 280: 19 W. R, 612; Bhogilal v. dmrillal 
17 B.173 and Dharma v. Balmakand, 18 A. 458, 
referred to. p ; 

Narayana Ayyar v. Venkata Ramana Ayyar, 25 M. 
220, Valasubramania Pillai v. Ramanathun | Qhettiar 
32 M. 4231; 2 Ind. Cas. 309; 5 M. L. T. 102 and 
Ahsanulla v. Dakhini Din, 27 A. 575; A. W. N. (1905) 
108; 2 A. L. J. 287, relied upon. 

The decree-holder applied for realisation of Rs. 231 
as the amount of the decree, and one of the judg- 
ment-debtors acknowledged that sum. Subsequently, ' 
the decree-holder applied in execution for realisation 
of Rs. 845 including an additional amount of interest 
which by mistake was not mentioned in the first 
jnstance : 
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Held, that the acknowledgment was only in res- 
pect of the smaller amount and could not give a fresh 
starting point for limitation as regards the additional 
amount. 


Appeal from the order of the District 
Judge of Chittagong, dated January 19th, 
1911, affirming that of the Munsif of Patiya, 
dated August 22nd, 1911. 

Babus Mohendra Nath Roy and Krishna 
Prasad Sarbadhikari, for the Appellant. 


JUDGMENT,.— This appeal arises out of 
an application for the execution of a mort- 


gage-decree passed on the 19th of Dacomber. 


1901 and made absolute for sale on the 4th 
September 1906, This first application for 
execution was made on the 13th of Decambar 
1906, for a sum of Rs. 231 odd annas taking 
the interest as Rs. 12 only, whereas it was 
in reality Rs. 661 plus Rs. 12. On the 7th 
of March 1907, the appellant, defendant No. 
4, who was one of the purchasers of the 
mortgaged properties (from the mortgagor 
defendant No. 1), made an application that 
the deeree-holder had claimed Rs. 281 and 
annas 15 including costs; that this amount 
could be realized by the sale of property 
No. J1 alone, and, in any case, that he was 
prepared to deposit any part of the claim 
not satisfied by the sale, or the whole of the 
claim, On the 9th March, the deeree-holder, 
who was under the impression that his 
claim of Rs. 231 was in accordance with the 
decree as passed and that the decree must 
be amended, withdrew the application for 
execution. He found out, however, that no 
amendment was necessary, and that he had 
made a mistake, and he again applied for 
execution on the 24th January 1910 for Rs. 845 
including Rs. 661 for interest which he had 
omitted to claim in his previous application. 
One of the judgment debtors objected that 
the application was barred by limitation, 
bat the decree-holders contended that the 
application of defendant No. 4,dated 7th March 
1907, contained an acknowledgment of liability 
and saved the application from the bar of 
limitation. The first Court held that the 
application was barred except against defen- 
dant No. 4 and allowed execution to proceed 
against him. The lower Appellate Court 
has upheld that decision and hence this 
second appeal by defendant No. 4. 


It is contended by the learned Vakil for 
the appellant,— 
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(1) that the acknowledgment being made 
by one of several judgment. debtors in respect, 
of a joint decree, it is of no avail to the 
desree-holder and the whole decree is barred; 
and 

(2) that the acknowledgment is only in res- 
pect of theamount claimed, namely, Rupees 231 
and annas 15, and cannot be extended to the 
Rs. 661 interest which was not claimed. 

Reliance has been placed by the learned 
Vakil for the appellart upon the case of 
Richardson v. Younge (1) and two Indian cases 
based upon the same, Bhogilal v. Amrtilal (2), 
Dharma v. Balmakund (3). As regards 
Richardson v. Younge (1), it is sufficient to 
say that it has no application to the present 
case. It was the case of an acknowledgment 
by one of two trustees who were mortgagoees 
as such, and had, therefore, no several and 
apportionable interests in the mortgage. 
Sir G. Mellish, L. J., said in reference to the 
acknowledging mortgagee, “he was simply 
joint ten&ub with his co-trustee of the land, 
and jointly entitled with him to the mort. 
gage-money. Had the mortgagees not been 
trustees, the case would have stood very 
differently, for they must almost of necessity 
have been entitled to some distinct interests 
in the mortgage-money." Sir W. M, James 
L. J, said: "our decision is confined to the 
case of mortgagees who are trustees and are 
shown to be such on the face of the deed.” 
The case of Bhogzlcl v. Amritlal(2) was decided 
upon the wording of Article 148 of the 
second Schedule to Act 1X of 1871, which 
required an acknowledgment by the mort. 
gagee or some person claiming under him 
aud it was held that as the Act did not 
provide for an acknowledgment by an agent 
of the mortgagee, an acknowledgment by 
one of the heirs of the morlgagee would not 
suffice although he may have acted ag the 
agent of his co-heirs. Section 20 of the Act 
had no application as i$ was not an acknow. 
ledgment in respect of a debt or legacy but in 
respect of the right of the mortgagor to 
redeem. lt is true Jardine, J., referred to 
dtichardson v. Younge (1) and to the opinion 
of Mr. Coot, who referred to that ease ag 
an authority for the general proposition that 


"where there is a mortgage to two joint] 
" (1) 6 Ch. 478; 40 L. J. Oh. 338; 25 L. T. 230; 19 Y! 
(2) 17 B. 173. 
(3) 18 A. 458. 


704 
OHANDRA KUMAR t£. RAM DIN. 


there must be an acknowledgment by both,” 
but we have shown that the fasts of 
Richardson v. Younge (1) do nob support that 
general proposition and that the judgments 
of the Lords Justices are quite plain as to 
the distinction. The Allahabad case, Dharma 
v. Balmakund (8), followed the Bombay case 
and was based on the wording of sub-sec- 
tion 15 of section 1 of Act XIV of 1859, 
which was similar to the wording of Article 
148 of the second Schedule to Act IX of 
1871. Mr. Justice Banerji, who tried the 
case as a single Judge, said: “The mortgage 
was mada in favour of two mortgagees jointly 
and it was not a mortgage in which the 
interests of each mortgagee could be ap- 
portioned so as to allow of the mortgage 
being redeemed piece-meal.” The report, 
however, does not disclose the nature of the 
mortgage and, in avy case, the wording of 
the Act of 1859 must have regulated the 
particular decision. 

The present cage, however, must be decided 
on the Limitation Act of 1877. Section 19 
requires the acknowledgment to be by the 
party against whom the right is claimed. 
Section 21 does not lay down an exception 
to section 19, but enumerates those cases 
in which the act of one member of a 
class is liable to be taken as the aob 
of all; in respect of these cases it provides 
that an acknowledgment of one shall not 
by itself be taken as the acknowledgment 
of the other, but that there must be something 
else such as authority express or implied. 
It does not say that the acknowledgment 
sball be ineffectual even against the party 
who made it. Such a party, if he is included 
in the party against whom tho right is 
claimed, must be responsible for his own act 
under section 19. If a joint claim is 
made against Á., B. and O., each one of 
them is a party against whom the claim is 
made and if any one has made an acknow- 
ledgment within the meaning of saction 19, 
he will start the running of a fresh period 
of limitation. In the case of Narayana Ayyar 
v. Venkata Ramma Ayyar (4), Sir Arnold 
White, C.J., and Bhashyam Ayyangar, J., de: 
creed a suit on a mortgage-bond against the 
defendant who had made an acknowledgment 
and not against his co-mortgagor, It may 
" be said, however, that it was a mere opinion 


as the matter was not argued and wasin 
(4) 25 M. 220. 
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fact admitted by Counsel, and the ultimate 
decision of the Full Bench that Article 147 
applied to the case made the question of 
acknowledgment immaterial as the mortgage 
was of 1882 and the suit had been brought 
in 1897. It was, in any ease, the opinion 
of two ewinent Judges and is as such 
entitled to some weight. In the ease of 
Valasubramanza Pillai v. Ramanathan Ohettiar 
(5), Sir Arnold White, ©. J., and Abdur 
Rahim, J., set aside a decree on a bond-note 
so far as it affected one defendant who had 
not made or authorized a part-payment 
made by anothor membar of the family. Ia 
the case of Ahsanullah v. Dakhiné Din (6), 
the Allahabad High Court (Blair and Burkitt, 
JJ.), said: “On general principles, one 
debtor, by acknowledging a debt or making a 
part payment otherwise than as the agent 
of the other debtors, cannot keep alive the 
right of the ereditor against those debtors.” 
In the result the learned Judges dismissed 
the application for execution in so far as 
it sought to enforce the decres against one 
of the judgment-debtors otherwise than as 
one of the legal representatives of the person 
who had made the part- payment, These 
cases support the view we take that the 
execution may proceed against defendant 
No. 4 who made the acknowledgment and 
not against the others against whom it is 
barred by limitation. 


Then comes the second question as to tha 
extent of the acknowledgmant. Tha decrea- 
holder applied for the realisation of Ra. 281 
and odd annas as the amount of the decreas 
and the petition of defendant No. 4 expressly 
mentioned that sum and made certain 
praye 8 for realizing it If the present claim 
for an additional amount of Rs. 661 had 
been made, there is no knowing whether 
defendant No. 4 would have made the ap- 
plication at all. Acknowledgment connotes 
knowledge or conscionsness of the burden 
ono assents to bear, and it cannot be said that 
defendant No. 4 made acknowledgment of 
liability in respect of the whole claim now 
made. ‘If, however, a definite sum smaller 
than the sum claimed is named in the ac- 
knowledgment, only the sum named, it seems, 
is taken out of the statute”, — Darby and 
Bosanquet, page 99: 


(5) 32 M, 421; 2 Ind. Cas. 30 


$ M. L. T. 102. 
(8) 27 A. 675; A, W. N. (1905) 108; 2 A. L. 1. 287. 
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The decree-holder cannot, therefore, execute 
for more than Hs. 231 and 15 annas plus in- 
terest at the rate of 6 per cent. from the 
date of the acknowledgment against the 
share of defendant No. 4 only in the mort- 
gaged properties. The appeal decreed to 
that extent, but without costs as no one 
appears for the respondent. 


Apyeal partly decreed. 





CALCUTTA HIGH COURT. 
APPEAL FAOM ORIGiNAL Civin No, 385 
cr 19811. 

February 18, 1912. 
Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Mr. Justice Woodroffe, 
M. S. ANGULIA ax» Co,—Darenpasts— 
APEELLANTS 
versus 


E. D. SASSOON AND Co.—PLAINTIEF3— 


RESPONDENTS. 

Contract —Bought-note signed by agent —Authority 
of agent—Power.of.altorney, construction of— Power 
of re-sale—Non-appropriation of goods to fulfilment of 
contract— Measure of damagss. 

The defendants authorized their agent by a power- 
of-attorney to direct, superintend, manage, con- 
trol and carry on in Calcutta, in the name of defen. 
dants, the business of general merchants as carried 
on by the defendants in Singapore and elsewhere. For 
that purpose, the widest powers were vested in the 
agent, followed by the qualification thas nothing 
therein contained shonld be deemed to authorize the 
attorney to speculate in gunnies, opium, shares or 
exchange. The agent under the power-of.abtorney 
signed a bought-note for the purchase of sugar from 
the plaintiffs on behalf of the defendants: 

Heid, that the transaction, even if it was a specula- 
tion, was outside the terms of the express prohibition 
on speculation; that the words "as now carried on in 
Singapore and elsewhere” were merely descriptive of 
the general character of the business, and were not 
intended to limit the articles in which business was 
to be done or to define the terms on which it was to 
be conducted; and that mere imprudence of the act did 
not render jt unauthorized. 

In the contract, it was agreed that delivery of the 
sugar was to be taken on a certain date; “in default 
the sellers will have the option of re-selling tho same 
# * # and hold the buyers respcnsible for all 
consequences" Jn osuib by the sellers for the 
alleged breach of the contract, they claimed as 
damages the difference between the contract price 
and the amount realised on the re-sale which took 
place about a month after the dae date. There was 
no evidence as to any damage on the due date: 

Held, that, as the sugar was in bulk and the vendors 
had not even appropriated the goods for the pur- 
poses of the agreement, it conld not be said that 
there were goods to which the power of regale applied 
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80 a8 to make the result of that re-sale the measure 
of damages, and that the suit should fail. 


Appeal from the judgment of Harington, J., 
which is reported in 10 Indian Casesat p. 895. 

Messrs. Knight and Pugh, instructed by 
Messrs. Pugh & Co, Solicitors, appeared for 
the Defendants-Appellants, ` 

Messrs, 8. P. Sinka, S. R. Das and N. 
Sarkar, instructed by Mr. N. O. Bose, Solici- 
tor, appeared for the Plaintiffs- Respondents. 

JUDGMENT. 

JeN&INS, C. J,— This litigation has been 
occasioned by the alleged breach of & contract 
forthe sale of sogar, The terms of the 
contract are set forth in the bought-note, 
Exihibit A to the plaint, 

This document is dated the 28th Febuary, 
1910, and is signed by M, C. Misry on behalf 
of the defendants’ firm. 

By it the defendants’ firm purports to buy 
from the plaintiffs 750 tons of white cane 
Java sugar, the shipments to be made during 
August, September, October, November, 
December equally. The price was Rs. 7-14 9 
per bazar maund ez-jetty or docks. Delivery 
was to be taken by the buyer ex jetty or 
dock within 8 days and it was expressly 
provided as follows: 

"The goods to be at the buyer's risk and 
peril from the time of lauding of the sugar 
until they be removed from jetty, dock, ghat 
or godown, and should the buyers fail to 
take delivery of the sugar, the sellers will 
have the option of re-selling the same in the 
open market by private sale or by public 
auction and hold the buyers responsible for 
all consequences.’ On the 14th September, 
the plaintiffs wrote to the defendants’ firm 
in reference to 150 tons of sugar ou board 
the S. S, Okara, being the August shipment 
under the contract, and gave notisa of the 
expected arrival of the steamer on or about 
that day. The steamer arrived on the L5th 
aod on tne 6th of October, delivery was taken 
of 25 tons under the contract, but beyond this 
no delivery was taken. 

On the 8th of November, the plaintiffs sold 
the balance of 125 tons, and it 18 their case 
that this was done in exercise of the power 
of re-sale vested in them by the contract. 
On this footing, they demanded frem the 
defendants’ firm a sum of Rs. 2,341-14.9 as 
representing the difference between the 
contract price and the amount realized on 
the re-sale; and further sums far interest 
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and charges which brought the whole of 
their demand up to Rs, 2,745-12.6. 

The claim was resisted by the defendants’ 
frm and so this suit was brought. 

The case camefor trial bsfore Harington, J., 
and ihe three following issues were raised; 
(1) whether the suit lies under Order XXX; 
(2) whether the Manager Misry had author- 
ity, and (3) whether there could be no re-sale 
of unascertained goods. The learned Judge 
decided the 1st and 2nd issues inthe plaintiffs’ 
favour, and on the 3rd against them. He, 
however, directed an inquiry as to damages. 

From this decree, defendants’ firm has 
appealed. The objection of want of jurisdic- 
tion embodied in the Ist issue has been 
abandoned, and the points made before us 
are these: 

First, it is said that the contract was 
unauthorised, and secondly, that as the Judge 
decided against the plaintiffs’ contention 
that the price on the re-sale furnished the 
measure of damages, he should have dismissed 
the suit and not directed a reference. 

For the plaintilfs,it kas beencontended that 
the Judge was in error in deciding adversely 
to his contention as to the re-sale, and 
though no cross-appeal or cross-objections 
have been filed, it is urged that Order XLI, 
rule 33, empowers the Court to give effect to 
the defendants’ contention as to the re-sale. 

First, T will deal with the defendants’ 
contention that the contract was unautho- 
rised. 

I do nob propose to deal with this at 
length for [ am in complete agreement with 
Harington, J., on this point. 

True it is, that the contract was signed 
not by the defendant but by Misry, his 
agent; but  Misry was acting under a 
power-of attorney which authorised him to 
direct, superintend, manage, and control 
and carry onin Oalcatta, in the name of 
M. S. E. Angulia & Co, the business of 
general merchants as then carried on by the 
defendant in Singapore and elsewhere, Tor 
that purpose, the widest powers were vegted 
in Misry, followed no doubt by the qualifica- 
tion that nothing therein contained should boe 
deemed to authorize the attorney to speculate 
in guunies, opium, shares, or exchange. 

It is urged that the transaction in suit was 
a speculation and soin contravention of the 
power-of-attorney. 

But even if it wasa speculation, —and thig 
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is & view that has not been established — 
ib 18 outside the terms of the express pro- 
hibition on speculation. 

Bat then it is said the transaction is not 
in accord with the manner in which business 
was carried on by the defendant at Singa- 
pore, and in this connection, the defendant 
complains that a commission for his exami- 
nation should have been issued, as this 
would have enabled him to prove this point. 
In my opinion, there is no force in this 
contention, and I am confirmed in this 
view by the fact that at the hearing the 
request for a commission was not advanced. 

And I think there was very good reason 
for this. The words “as now carried on by 
me in Singapore and elsewhere,” are merely 
descriptive of the general character of the - 
business and were not intended to limit 
the articles in which business was to be 
done or to define the terms on which it was 
to ba conducted. It is not suggested that 
the agent eculd not purchase sugar, or that 
a forward contract could not be made; the 
objection when analysed is as to the prudenca 
of the transaction, and its mere imprudence 
would not render it unauthorized. 

Then it is contended that as the plain. 
tiffs’ claim to damages, as formulated in the 
plaint and the issues, rests on the re-sale, the 
Court should not have directed a reference 
as to damages on a totally different basis. 
I think this contention is entitled to great 
weight, and all the more in view of the fact 
that the plaintiffs, when challenged by the 
defendants, refused to amend their plaint go 
as to make a case of damages on the difference 
between the contract price and the market 
price ab due date aud were supported in 
this refusal by the Court. And there is 
yet another circumstance which lends strength 
to the defendants’ contention. 

The due date under the contract is the 
21st September, and there is no evidence 
oi damages on that date: on the contrary, 
the evidence, such as itis, points the other 
way. 

To evade this difficulty, if is suggested 
that the due date was postponed, and in fact 
that the learned Judge treats the 20ch October 
as the day of breach. 

Bat postponement was not pleaded, 
was it made the subject of an issue. 

Nor does the matter rest there, for Mr, 
Sinha, when challenged,.couldfnot point to 


nor 
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any agreement, or clear indication, that the 
due date should be postponed, all he could 
contend was that it might be inferred from 
the fact thab late delivery was taken of 
25 tons. 

In my opinion, it would be wrong, in 
view of the case made by pleadings and 
issues, and of the mode in which the plaintiffs’ 
case Was conducted, to hold that there was a 
postponement of the due date or to direct a 
reference as to damages. 

But then the plaintiffs claim that they 
were entitled to have the damages estimated 
on the footing of the re-sale. Harington, d., 
decided this against the plaintiffs, holding 
there was nothing to which the power of 
re-sale under the contract could attach. For 
the plaintiffs, if was contended that the 
learned Judge in so deciding failed to follow 
the decision of the Fall Bench in Moll 
Schuits & Oo. v. Luchm? Ohand (1) 

But when the essential facts of that case 
and the present are contrasted, they present 
& significant difference. In Moll Schutte & 
Oo.’s case (1), the plaintiffs sold to the defen- 
ants under an indent contract 10 cases of 
tobacco to be shipped by steamer to Calentta. 
The plaintiffs ordered ten cases only of 
tobacco and caused them to be shipped avd 
consigned to themselves for the purpose of 
fulfilling this contrast, 

The goods duly arrived, but the defendants 
refused to pay for and take delivery of the 
goods on the ground that they were not the 
goods contracted for, — 

The goods were tendered to the defendants 
and were in accordance with the contract. 
Now, to use the phraseology of the Contract 
Act, the goods had been appropriated but 
possibly not ascertained. J say “possibly not 
ascertained” because it seams to have been 
thought by the Full Bench that the property 
in the goods had not passed. (See 
section 83). 

The position then was that the vendors 
had done all in their power to make the 
specific goods the subject-matter of the 
contract. 

Now in this case, it is otherwise; here 
there was neither ascertainment nor even 
appropriation, The sugar was in bulk, and 
the vendors had not even appropriated the 
goods for the purposes of the agreement, 


1) 25 O. 505; 20, W.N. 283. 
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That condition of affairs continued until after 
the re-sale, 

Can it be then said thal there even were 
goods to which the power of re-sale applied 
so as to meke the result of that re-sale the 
measure of damages? Now the answer to 
this depends on the construction of the agree- 
ment between the parties as did the decision 
in Moll Schutte & Co.’s case (1) turn on the 
construction of the agreement there under 
consideration. 

Neither ia that case, nor in this was any 
general priuciple or rule of law involved. 

What thenis the scope of this power of 
re-salethe words of which I haye already 
read? The goods would have come within its 
operation if they had been ascertained or 
even if they had been appropriated for the 
purpose of the agreement, But,in my opie 
nion, it would be going beyond the true mean- 
ing of the words to extend the operation of 
the clause to goods which had not even been 
appropriated and thus had in no sense become 
the subject-matter of the contract. 

I do not say that a clause could not have 
been so framed as to have this extended 
operation: there would be nothing illegal in 
it. But I do hold that the clause as it has 
actually been framed cannot have this opera- 
tion. 

This is the view taken by Harington,J., and 
he too arrived at this conclusion by the same 
process of reasoning. L think he used the word 
"ascertained" not in the technical sense in 
which it is employed in the Contract Act but 
in the sence of appropriated, for I feel very 
sure the learned Judge had no intention of 
disregarding the Full Bench decision. 

The result, then, is that while I agree with 
the view of the learned Judge as to the scope 
of Misry’s authority and the interpretation 
of the power of re.sale, I think, for reasons 
I have already stated, that a reference as to 
damages should not have been granted, as 
this was opposea to the plaintiffs’ own case. 
The appeal must, therefore, be allowed and 
the suit dismissed with costs thronghont. 

Woopzorzs, J.—I agree. 

i Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Sxooxp Civin APPRAL No. 371 cr 1911. 
January 30, 1919. 

Present: —Sir George Knox, Kr., Judge, 
ADHARI DUBAIN— PLAINTIFF—APPELLANT 
TETEUS 
.SHEODIHAL PANDE AND ANOTBER— 


Diver pints— RETO: DENTS, 

_ Pre-emption—Sale by vendee to a person entitled to 
pre-empt—Suit lo pre-empt the sale by vendee, main- 
tainabilily of. . 

L. sold his property to D. on 5th of June 1f09. 
S. had a right to pre-empt the property and was 
about fo bring a suit for it, when on the 4th of June 
1910, D. the vendee, re-sold the property to him. 
Thereupon A., who wasrelated to D., brought a snit 
for pre-emption on the basis of the sale of 4th of 
June 1910, made by D. in favour of 8. 

Held, that the suit was maintainable. 

Hannuman Rai v. Udit Narain Rai, 7 A. 917, Abdul 
Razzag v. Mumtaz Husain, 25 A. 384, referred to. 


Second appeal from the decision of the 
District Judge of Gorakhpur, dated 2nd 
February 1911, 

Mr. Haribans Sahai, for the Appellant, 

Mr. Muhammad Ishag, for the Respond- 
ents, 

JUDGMENT.—This second appeal arises 
out of a suit brought by one Musammat Adhari 
Dubain to enforce a right of pre-emption over 
a 4.pie share haqz-adna and 8 chattacks 
hag-t ala in Mauza Brahwan. The circum. 
stances whichled to the present suit arose 
out of a sale made on the 5th of June 1909, 
by Lalta Prasad, Someshar and Kateshar in 
favour of one Musammat Dhiraji. On the 
4th of June, 1910, Musammat Dhiraji sold & 
portion of the property mentioned in the gale- 
deed of the 5th June, 1909, to one Sheo Dihal 
Pande. On the 7th of June, 1910, Musammat 
Adhari Dubain filed this suit and impleaded 
as defendants Musammat Dhiraji, the vendor, 
and Sheo Dihal Pande, the vendes. It appears 
that all three persons, Dhiraji, Adhari and 
Sheo Dihal, are share-holders in mahal 
Brahwan, Sheo Dihal is not in any way 
related to either Musammuat Dhiraji or Mu- 
sammot Adhari who are Dubains. alta 
Prashad, Someshar and Kateshar are related 
and closely related to Sheo Dihal It ia 
admitted on both sides that the Wujzb-ul-arz of 
Mouza Brahwan contains a clause whereby a 
right of pre-emption over the property sold 
rons in favour of first hissardaran aziz garib and 
then Aésardaran aztz baid, Lalta Parshad, 
Someshar and Kateshar, by selling this pro- 
perty to Dhiraji, contravened this clause of 


INDIAN OASES. 


[1913 


the Wajib.ul-arz. One other point remains to 
be noticed, namely, that the sale-deed in favour 
of Musammat Dhiraji dated the 5th of June 
1909 was a sale-deed conveying 5 pies 5 chats 
tachs 2 bhars and the sale-deed of 4th Jane. 
1910 conveyed only 4 pies ont of this share. 
1t does not appear whence came the 8 chattacs 
share of kag-z-ala which is mentioned in the 
sale-deed of 4th June 1910. The Court of 
first instance decreed the claim. It held that 
Musammat Adhari was a nearer relation of 
the vendor Musammat Dhiraji. On appeal to 
the District Judge of Gorakhpur, Sheo Dihal 
contended that Adbari had no right of pre- 
emption as against him, and that he, Sheo 
Dihal, had a right of pre-emption being 
nearly related to Lalta Parshad, Someshar 
and Kateshar Prasad. Shes Dihal was on the 
eve of enforcing by suit hia right of pre-emp- 
tion when Musammat Dhiraji approached him 
and they came to terms. The terms are con- 
tained in the deed of 4th Jane 1910. The 
learned District Judge found that the rela- 
tionship alleged to exist between the ladies 
was aground for pre-emption. Bat he went 
on to find that the second sale was, as he 
terms it, an exercise of tho right of pre-emp- 
tionand, relying upon thecasa of Hanuman Raz 
v. Udit Narain Rat (1), he held that the sale 
hy Dhiraji to Sheo Dihal gave rise to no right 
of pre-emption. He, therefore, allowed the 
appeal and dismissed the plaintiff's suit with 
costs, Musammat Adhari now comes to this 
Court and urges that the transaction in dis- 
pute being a sale and not a decree does give 
rise to the plaintifi’s right of pre-emption. 
She also put forward. the plea that ag the 
respondents had left a part of the property 
sold in the hands of the vendee, Sheo Dihal 
could not succeed. No other case has been 
cited to me. in the course of the argument, 
reference was made to the case of Abdul 
Razzag v. Mumtaz Husain (2). Itappers to 
me that this second case brings out a stronger 
light on the real facts which led to the deci- 
sion in Hanuman Ra:?'s case (1) cited above. In 
both these cases, the Courts had before them a 
decree which had been passed upon a om- 
promise in a suit, In facs in Hanuman Rai’s 
case (1), the appellant was forced to urga aud 
did urge that the compromise iu the former 
suit had all the virtue ofa private sale and that 


be being a nearer co-sharer, his right of pre- 
(D 7 A. 917. 
(2; 25 A. 334, 
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before me, there is no decree. Ib may be the 
case, as is found to be the case by the lower 
Appellate Court on Sheo Dihal's story of the 
facts, that he was on the eve of instituting a 
suit for pre-emption when Dhiraji came to 
him and persuaded him to settle the matter 
between them on the terms contained in the 
sale-deed of 4th June 1910. But we havea 
sale-deed duly executed and registered, and it 
is a sale-deed which by itself would afford a 
right to Musammat Adbari to bring her 
claim for pre-emption. A graat deal was said 
in the case to the effect that by allowing 
Adhari’s claim, which, it was urged, was by 
way of collusion with Dhiraji, tie Court 
would be defeating the object of pre-emption 
and introducing a stranger into the mahal, 
This, however, is not the case, It is not the 
cise of introducing for the first time a 
stranger who had no existenca in the mahal 
before the sale took place, and if she was an 
evil, she had become for some time past an 
existing evil in the mahal. I am unable to 
give effect to the contention urged by the 
learned Vakil for the respondent, It appears 
to me that Adhari’s right had accrued, and it 
isaright to which under the circumstances 
effect must be given. If Sheo Dihal wanted 
to make his position indisputable, he should 
either have obtained a sale-deed from Lalta 
Prashad, Someshar and Kateshar, or ho 
should have taken his case into Court and 
there effected a compromise which would 
have brought him within the case of Hanu- 
man Ra? (1). He did neither. The resuli is 
that this appaal must be decreed, and the 
order of the Court of first instance restored. 
The appellant will have thirty days from 
this date to deposit in Courb the sum of 
Rs. 221-15 if not already deposited. In 
default of her doing sə, the suit will stand 
dismissed with costs in all Courts. She 
will get the costs of this appeal if she pays 
or has paid the money within the time 
fixed. 


Appeal allowed, 


Seconp Orvre Arrear No. 926 or 1910. 
February 9, 1912. 
Present:— Mr. Justice Chevia, 
FAKIR CHAND~-Puaintires—AFEPZLLANT 
1érsus 
RAM CHAND AND ANOTHER -— DEFENDANTS 


— RESPONDENTS. 

Custom—Alienation-- Hindu — Law-Presumption — 
Burden of proof —Brahmans of village Chirah, Tahsil 
and District Hawnlpinii. 

In the case of Brahmans, the initial presumption 
is that they are not governed by custom but by their 
personal law. 

The question whether such persons have given Up 
their personal law and adopted the custom of the 
tribes among which they dwell, depends chiefly on 
the fact whether they are dependent mainly upon 
agriculture. 

Brahmans of village Chirah, Tahsil and District 
Rawalpindi, are not proved to be governed by agri- 
cultural custom in the matter of alienations. Al- 
though many of them no longer exercise any priestly 
functions and actually cultivate the land with their 
own hands, it is not established that agriculture 19 
their sole or main occupation. 


Second appeal from the order of tha 
Divisional Judge, Rawalpindi Division, dated 
29th April 1910, reversing that of the Subor- 
dinate Judge, Ist class, Rawalpindi, dated 
Sth October 1909, decreeing the claim, 

Bhagat Gobind Das, for the Appellant. 

Mr. Nend Lal, for the Respondents. 

JUDGMENT.—A preliminary objection 
has been taken that no appeal lies, and after 
referring to the value of the suit (the rights 
in question are occupancy-rights, and 15 
times the jama comes to Rs. 22 8), Bhagat 
Gobind Das admits that the objection must 
prevail But he urges that the case should 
be heard on the revision side under sec- 
tion 70 (1) (6) as regards the question 
of the parties being governed by Hindu Law 
or custom, and under section 70 (1) (a) as to 
plaintiff not getting a decree even for his own 
share of the land. This seems reasonable 
and 1 allow it. 


Tho plaintiff sues in respect of five oral 
sales made by his uncle Kala. The total 
area of the land sold is 27 kanals, 11 marlas. 
The details of the sales and the genealogical 
trees are to be found in the judgment of the 
learned Divisional Judge. 

It is admitted before me that the land 
sold comprises five pieces of a joint holding, 
half of which belongs to the plaintiff, and half 
to the defendant. So the plaintiff might well 
have sued for possession as regards a half 


710 
FAKIR OHAND t. RAM CHAND. 


share in the land and for a declaration as 
regards the other half. Even if the parties are 
no5 governed by custom aud plaintiff cannot 
challenge his uncle's alienations on the ground 
of want of necessity the plaintiff could still 
claim possession of his own half of the land. 
But through some unexplained stupidity, 
plaintiff only claimed possession of 7 kanals, 
13} marlas as his own share, and asked for 
a declaration as regards the rest that the 
alienation should not affect bis reversionary 
rights. 

The first Court seems entirely to have 
overlooked the fact that plaintiff sued for 
possession of part of the land as his own. 
That Court held that the parties were 
governed by custom, thatall the sales were 
without necessity except one which was bind. 
ing on the plaintiff to the extent of Rs. 26.14, 
and gave plaintiff a declaratory decree as 
regards all the sales. The plaintiff preferred 
no appeal, sol am unable to give him a 
decree for possession of any of the land. 
The defendant.vendee appealed to the learn- 
ed Divisional Judge who agreed with the 
first Court as tothe extent to which the 
sales were for necessity, but dismissed the 
suit onthe ground that plaintiff had failed 
to prove that the parties were governed by 
custom and that plaintiff had a right to 
contest the alienations. 

The parties are Brahmans living in village 
Chirah, Tahsil and District Rawalpindi. 
village is owned by Gakkhars, but there are 
about 10 or 11 houses of Brahmans in the 
village who hold land as cccupancy-tenants, 
These Brahmans are nota compact village 
community and unless it can be shown that 
they are not only cultivators but that 
agriculture is their main occupation, I 
think there can be no question that it must 
be held that plaintiff has failed to prove that 
custom applies. Various rulings have been 
cited, but I do not think I need discuss them 
in detail; the main principle followed in all 
of them I understand to be that whether such 
persons have given up their personal law 
and adopted the custom of the tribes among 
which they dwell depends chiefly on whether 
they are dependent mainly upon agriculture. 

It» certainly does not appear that this 
particular lot of Brahmans any longer exercise 
priestly functions. It is also clear that 
they, or many of them, actually cultivate 
the land with their own hands. On the 
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other hand, it is not shown that they have 
been land-holders for more than two or three 
(including the present) generations past, and, 
as pointed out by the learned Divisional 
Judge, the various members ara apparently 
content to stay on the land only so long as they 
can find nothing better to do; when opportunity 
arrives, they are glad to take service in the 
Army, the Post Office, the Murree Brewery 
or elsewhere. It may, of course, be urged 
that even amongst purely agricultural 
tribes, such as Jats, the practice of some 
members of the family sesking their fortunes 
abroad in che Army or elsewhere is common. 
But in the case of such tribes, the initial 
onus of proof lies on him who asserts that 
the parties are not governed by custom; a 
member of such a tribo may not ba an 
agriculturist himself, but he is none-the less 
governed by custom as a general rule. Hera, 
however, the initial presumption is that the 
parties are nob governed by eastom, and in {he 
absencs of any particular facta in the pas} to 
show that they are governed by custom in tha 
matter of alienations, I think that the Divi- 
sional Judge has rightly held that agriculture 
is only one of their means of livelihood. 

I hold that though those Brahmans often 
follow the plough themselves, it is nof 
established that agriculture is their sole or 
even main occupation, and I, therefore, agree 
with the learned Divisional Judge in holding 
that the plaintiff has failed to prove that 
the parties are governed by custom and 
that he can control his uncle’s alienations. 

But though the plaintiff cannot control 
his uncle’s alienations so far as his unele's 
share of the land is concerned, he has a 
perfect right to challenge those alienations 
so far as his own share is concerned. It is 
urged that the uncle has not alienated more 
than his own share, but this argument ignores 
the fact that plaintiff owns a one-half share 
in every square inch of the land. Bat for 
plaintiff's stupidity, I might have given 
him a decree for possession of his own share 
of the land; as it is, I see no reason why 
I should not give him a deeree for a 
declaration. This decree, however, cannot 
extend tothe alienation of 7 kanals, 1 marla 
sold on 28th January 1907, as the Divisonal 
Judge finds that plainiiff was present at 
mutation and acquiesced in this sale; this is 
a finding of fact which I cannot question 
on revision, 
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My decree will, therefore, extend only 
to the remainivg four sales. Tho decree 
will be one to take effect on the death of the 
alienor, ag I do not see what relief short of 
possession can be awarded to plaintiff in the 
presence of the alienor. What the effects 
of this decree may subsequently be, I 
cannot, of course, decide; whether in the event 
of the alienor surviving for some years, ib 
may be open to the alienee to defend a 
Suit for possession not ona title of vendee 
but on the strength of ‘long adverse posses- 
sion; is a matter which may perhaps never 
arise, and even if it should arise, I cannot 
decide it now. 

The appeal fails and is dismissed, but 
in the exercise of revisional powera I grant 
the plaintiff a decres declaring that the 
sales in question (excepting the sale of 7 
kanals, 1 marla for Rs. 130, dated 23th 
January 1907) shall not affect plaintiff's 
claim to possession of his own one-half share 
of the land after the death of Kala, ~ 

The parties will bear their own costs in 
all Courts. 


Arpeal dismissed 


PUNJAB CHIEF COURT. 
First CiviL Appest No. 10 oe 1911. 
February 13, 1912. 
Present; — Mr. Justice Johnstone and 
Mr. Justice Chevis. 
Musammet HARN AMO-—DEFENDANT— 
APPELLANT 
VETSUS 


SANTA SINGH—PrAINTIFF—RE8PONDENT., 

Custom—Succession~~Collateral-—Descendants of last 
founder — Proprietors of village —Sister—Property none 
ancestral— Collateral residing in another village— Bur. 
den of proof—Jats of Wauza Bhadal, District Lahore— 
Custom, proof of —Irresponsible expression of opinion— 
Bvidentiary value. 

A collateral is not excluded from inheritance 
merely becanse he owns land in another village. 

Daya Ram v. Sohel Singh, 110 P. R. 1906 (F. B.); 
31 P. L. R. 1907; Raj Mal v. Sandhi, 41 P. R. 1903; 
1 Ind. Cas. 728; 57 P. W. R. 1909, followed, 

Nor can a collateral be exeluded on the ground that 
his ancestor nover held the land to which he claims 
to succeed. 

Hamira v. Ram Singh, 184 P. R.1907 (F. B. 74 
P. L. R. 1903; 85 P. W. R. 1907, relied upon. 

In the presence of a collateral, however remote, 
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neither the descendants of the last founder of the 
village nor the body of the village proprietors have 
any right of succession. 

The burden of proving that a sister is entitled to 
succeed in preference to a collateral lies on her. 

Hamira v. Ram Singh, 134 P. R. 1907 (F. Bo; 74 
P. L. R. 1908; 85 P. W. R. 1997: Gurditta, v. Jai Singh, 
72 P. R. 1607; 103 P. L. R. 1908, followed. 

In order to prove a custom, oral evidience consist- 
ing of irresponsible expression of opiuion unsupported 
by instances is of little value. 

Jindwadi v. Hassan Shah, 41 P. R 1825, followed. 

Jawala v. Hira Singh, 55 P. R 1903; 117. P. L. R. 
1903, referred to. 

Instances of succession of daughters in the presence 
of collaterals are insufficient to prove a custom of 
sucession of sisters in preference to the collate- 
rals. 

Hamira v. Ram Singh 194 P. R. 1907 (F. B); 
74 P. L. R. 1903 85 P. W. R. 1307, followed. 

Among Jats of Mauza Bhadal, District Lahore, a 
sister has no rigut to succeed, in the presence of a 
collateral howev+r remote, even to the non-ancestral 
property of her deceased brother, 

Hamira v. Ram Singh, 134 P. R. 1907 (F. B. 74 
P. Ja R. 1978; 85 P. W. R. 1907, relied upon. 

Sheran v. Sharman, 117 P. R. 1921; 182 P. L. R. 1921; 
Sawan v. Sahib Khatun, 44 P. R. 1909; 2 Ind. Cas 71; 
69 P. W. R. 1909; 67 P. L. R. 1999; Bholi v. Kahna, 36 
P. R 1903; 1 Ind. Cas. 695; 32 P. W. R. 1909; 45 T, 
L. R. 1909; P'uz-wi-din v. Wajid-un-Nissa, 71 P. R. 
1892, distinguished. 


First appeal from the order of the Sub- 
ordinate Judge, Ist Class, at Lahore, dated 
9th December 1910, decresing plaintiff's 
claim. 

Sheikh Umar Bakhsh, and the Hon’ble 
Khan Bahadur Muhammad Shafi, for the 
Appellant. 

The Hon’ble Rai Bahadar Shadi Lal and 
Mr. Ganpat Rat, for the Respondent. 


JUDGMENT.— The three connected ap. 
peals Nos. 10 and 346 of 1911 and 399 of 
1910 oan best be disposed of in one judg- 
ment. For each appeal, there is a printed 
paper-book, which we have marked A, B and 
G. respectively, for purposes of reference, the 
whole of the evidence being in book A. 


In the village of Bhadal, there are two 
Tarafs called Bhadal aud Gil respectively, 
owned by Jats of these gé!s. According to 
the Settlement Records of 1856, the village 
seems to have been originally founded by 
Rai Dolehi Bhadal, and Waryam Gil; but 
twica thereafter, the place was deserted, and 
finally was re- foanded by ons Charat Singh 
Bnadal. The pedigree-tables prepared at 
thut Settlement are volaminous, but for our 
purpose the following abstract brought up- 
to- date will be found sufficient, 
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Taraf Bhadal. 
RAI um al, 


Tarle, Randhir, 
(In third generation 
below), Laugar 
(of patti Laugar), 


(In third generation 
below) Sada (of 
gatti Sadu), 


(In sixth generation 
below) Charat Singh 
(last founder), 


(In ninth and tenth 
generations below) 
Bome of the plaintiffs 
and proforma defend- 
ants in C: the rest 
come into patti 


Mehr Singh, 


Sant Singh, Langar, 
Plaintiffs in B, 
Tarof Qil. 
WARYAM, 
Sura, 
| Piru, Chunna, 


(Four generations below) 
Ram Singh (or Ran 
Singh), 


(Four pon n below), 


Waryam Singh Wazir Siugh, 

Attar Singh, S. P. 
Santa Singh, 
Jawand Singh, (left (plaintiff in A.) 


widow Harkaur), 





> 
( 
Partab Singh, Musammat Harnamo, 
(left widow (defendant No. 1, 
Ram Kaur). in all the cases). 


Santa Singh, plaintiff in case A, sues for 
the property left by Partap Singh, Gil, who 
died and whose widow re- married and whose 
mother died, these two ladies having for a 
time held a life.estate. He denies, and de- 
fendant, Musammat Harnamo, claims, 
that she is daughter of Jawand Singh and 
sister of Partap Singh. He also pleads that, 
even of she is sister of Partap Singh, by 
custom she is no heir to him. Plaintiff, 
Santa Singh, claims as collateral; he is in 
10th degree from Partap Singh, nob 9ih as 
‘the Court below has it. 

In B, there are 4 plaintiffs who come in at 
the bottom of Patti Laugar, Taraf Bhadal. 
These plaintiffs claim as great-grandsons 
of Chatat Singh (Paiti Laugar) on the 
ground that he re-founded the village and 
gOthey are entitled to escheats. 
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In C, there are 19 plaintiffs, who claim 
that they and all the defendants except 
defendant Musammat Harnamo are members 
of Taraf Bhadal and are, therefore, entitled 
to the escheat, alleging that defendant is 
not daughter of Jawand Singh and would 
not succeed even if she were, and denying that 
Santa Singh i8 in any way related to Partap 
Singh, deceased, ‘They claim that the Bhadal 
people gave the land to Ram Singh, Gil, 
and as his heir had died ont, they are 
entitled to the reversion. Among the defen- 
dants are included pro forma the plaintiffs 
in case B; and indeed in each case, all the 
persons interested inall the oases have 
been impleaded. 

The learned Subordinate Judge has decreed 
Santa Singh's claim, holding that Musam- 
mat Harnamo, though, no doubt, sinter of 
Partap Singh, deceased, has by custom no 
case against Santa Singh, proved a collateral, 
albeit a remote one, of the deceased, and 
that there is no evidence thas can ba relied 
upon to prove that by castom the body of 
proprieters of the descendants of Charat 
Siogh, last founder of the village, can prevail 
against a proved collateral, remote though 
he may be. The property was held to be 
not ancestral gua Santa Singh, plaintiff, but 
nevertheless the verdict was in his favour. 

The three appeals are now intelligible: — 
A. by Musammat Harnamo, sister of the 
last male holder; 

B. by the descendants of Charat Singh, 
latest founder. 

O. by certain proprietors of the village 
as such. 

Oar views on the facts are these: — 


(a) Santa Singh is certainly a collateral 
of Partap Singh, asd it may be 
taken he isso in the 10th degree. 

(b) The appellants ia B are descend- 
auts of Charat Singh, the last 
founder. 

(c) Appellants in C are certainly among 
the village proprietors 

(except for Santa Singh the male Gils 
seem to have died oul). 
As regards law and custom, we think: — 

(d) that in the presence of a collateral, 
however remote, neither descendants 
of Charat Singh nor the body of 
the proprietors have any right 
whatever; and 
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(e) that by custom the collateral Santa 
Singh is to be preferred to the 
alleged sister, Harnamo. 

A few words wili suffice to explain how we 
have arrived at these conclusions, which 
involve the dismisal of all the appeals. 

We have not decided whether Musammat 
Harnamo is daughter of Jawand Singh or 
not. In view of finding (e) no positive 
finding on this point is necessary and we 
refrain from giving a definite opinion because 
we have not heard Santa Singh’s Counsel 
on ib. 

(a) Appellants in case B have really 
given up the plea that Santa Singh is not 
collateral of the deceased,—see especially 
paragraph 5 of their appeal; but appellants 
in case © still iusists on the point—see 
para. 2, page 47- A and para. 4 of their 
appeal, Virtually, the point turns on the 
correctness of the pedigree-table of Taraf 
Gil already mentioned. Under section 44, 
Land Revenue Act, it is presumably correct. 
Yt forms partof the Settlement Record of 
1856 and it was assented to by all the 
persons interested at that time. The tribe 
had a miras, whose business it was to 
remember the pedigree of his jajmans, and 
this man dictated the names and steps with 
the full concurrence of all concerned at a 
time when there was, as Mr. Mehr Chand 
admits, no motive for falsification. We 
cannot assent to the conjectural argument 
that probably the names were not really 
accurately known and thatthe relationship 
may be more remote even than 14 degrees, 
the ultimate limit of heirship even under 
Hindu Law. In our opinion, we must give 
full effect to the statutory presumption afore- 
said, whick is wholly unrebutted. The fact 
that Santa Singh’s ancestors have been for 
generations living away from Mauza Bhadal 
does not affect the question ; and we are not 
pressed by the Pleader’s references to the 
remarks at page 78 in Rajo v. Karam Bakhsh 
(1) as tothe visionary nature of pedigrees 
beyond the 7th or 8th degrees: in the present 
case, the miras? only had to remember five 
names above Wazir Singh and saven above 
Atar Singh, a task well within his ordinary 
powers. 

(b) That Charat Singh was the last founder 


is proved by the remark under the pedigree- 
A 11 P, R. 1908; 92 P.L. R. 1998; 13 P. W. R. 
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table, which has not been rebutted; and 
there ia no reason to doubt that the appellants 
in B are his great-grandsons. 

(c) It is proved from the same table that 
the appellants in O are among the village 
proprietors, Tarof Bhadal. 

(d) The argument here against Santa 
Singh is that he is too remote to be 
counted as an heir at all, especially as he 
comes from another village and as kis ances- 
tor never held this land ; that the land was 
given by an ancestor of Partap Singh ; and, 
lastly, that no issue was struck asto custom 
and the case shonld be remanded. We un- 
hesitatingly overrule the whole of this argu- 
ment. There is no authority for the pro- 
position that among Jats a collateral in the 
lih degree is too remote to be an heir; 
aud their is authority to the effect that a 
collateral is not excluded because he lives 
and owns land in another village— Daya Ram 
v. Sohel Singh (2) and Raj Mal v. Sandhi 
(3).. Further Mr. Nand Lal frankly admits 
that he can quote no authority, which excludes 
a collateral on the ground that his ances- 
tcr never held the land: {as to this cf. Hamira 
v. Ham Singh (4)] and ke also admita that on 
the record there is no evidence of the alleged 
gift. Finally, inour opinion, issue6 raises 
the question of custcm and no remand is 
called for, Mr. Nand Lal’s clients having 
had ample opportunity of attempting to 
prove the unusual custom which they 
plead. 

(e) There remains the matter of the con- 
flieting claims to non-aneestral property of 
a sister, and ofacollateral in the lOth degree, 
it being assumed for argument sake, but 
not decided, that Musammat Harnamo 18 
daughter of Jawand Singh, and clearly the 
important point ison whom does the onus 
lie? We think Hamira v. Ram Singh (4), 
re-inforced by Gurdtita v. Jaz Singh (5), shows 
it lies on the sister ; see Volume of 1907, page 
645, first para. and page 649, 2ud para, 
where the contest was as to nox-ancestral pro- 
perty, between a sister and a 7«h degree osl- 
lateral, but the dictum was applied to all col- 
laterals. In Qurditta v. Jud Singh (5), it was 
laid down, in connection with a conflict 

(2) 110 P. R. 1908; 31 P. L. R. 1907. 


(3) 41 P. R. 1999; I Ind. Cas.723,57 P. W. R. 1909. 
(4) 184 P, R. 1907; 74 P. L. R. 1908, 88. P. W. R. 


1907. 
(5) 72 P. R. 1907; 108 P. L. R. 1908. 


714 
LAL SINGH V. PALA SINGH. 


between a sister’s son and an ala malik that 
the former is not an heir at all. 

The onus being thus on Musammat Har. 
namo, we cannot find that she has dissharged 
it. We have been taken through the oral 
evidence, which is voluminous. That for 
Musammat Harnamo is full of irresponsible 
expressions of opinion, which are of little 
value— Of. Jindwadi v. Hassan Shah (6) and 
many other ralings— and not only is there ao 
documentary evidence of a single instanca of 
exclusion of collaterals bya sister but there 
is not even one clear assertion of such an 
instance by a witness. The instances of suc- 
cession of daughters in presence of collaterals 
are useless here. See Hamira v. Ram Singh 
(4), page 545 top and page 619 middle. 
Again, the remark ab page 234 of 
Jowala v. Hira Singh (7), that "over. 
whelming" oral testimony of persons likely 
to be conversant with a custom may be suffi- 
sient, even withont citation of instances, to 
establish that custom, does not help the lady 
here, for the weight of oral evidence of opi- 
nion is not conspicuously unevenly balanced. 
It would be a waste of time to analyse this 
evidence. We have been through it all and 
this is the conclusion at which we have ar. 
rived. 

But in addition to this failure on the lady’s 
part to discharge the burden of proof, there 
is a good deal of a positive kind in favour of 
Santa Singh. The records of Riw.j-t-am of 
1868 and 1892 of Lahore alike denounce 
sisters, see page 10G, Q:estion 1, a special 
answer for Jats; and see also page 3 of 
the same printed record of custom, and the 
village Wajid ul-arz referred to by the Local 
Commissioner at page 157, J. 18, paper- 
book A. 

Mr. Shafi for the lady quotes such rulings 
as Sheran v. Sharman (8); Sawan v. Sahib 
Khaiun (9) and Bholt v. Kahna (10), but we 
can derive no assistance from them. All are 
Muhammadan cases, in all the Riwaj-2-am 
was in favour of daughters and sisters and 
in the second and third, their claims were 
supported by positive instances. In the case 


of 190], weight was also allowed to the 
(6) 41 P. R. 1895. 
(7) 55 P. R. 1903; 117 P L. T. 1903. 
(8) 117 P. R. 1901; 182 P. L. R. 1901. 
(9° 44 P. R. 1903; 2 Ind. Cas. 71; 69 P. W. R. 1909; 
67 P. L, R. 1909. 
(10) 35 P. R. 1909; 1 Ind, Cas. 895; 32 P. W, R. 
909; 45 P. L. R. 1909. 


INDIAN OASES. 


[1912 


favoured position of females, under Muham- 
madan Law. Faiz ud din v. Wajib-un-nissa 
(11) is clearly on a similar footing. 

The Local Commissioner who took all the 
evidence on custom in this caso is no doubt 
inclined to hold in favour of Musammat 
Harnamo, bat on bis record of evidence, we 
are unable to agree with him, 

Mr. Shafi lays stress upon his client being 
in possession with mutation, No doubt, seo- 
tion 110, Evidence Act, and section 44, Land 
Revenue Act, come in here and Badhawa v. 
Dewa Singh (19), Nastb-ul-nissa v. Mansur 
Ali (13) may be consulted, but the presump- 
tion thus arising is at once rebutted by the 
Fall Bench dictum of 1907 and the presump- 
tion arising out of that dictum has not been 
rebutted, 

All the suits except Santa Singh’s, there: 
fore, rightly failed and his claim bas been 
rightly decreed. 

We dismiss ail the three appeals with costs. 

Certain sums of money were due on each 
of these three appeals from the several sets 
of appellants on account of printing 
fees, Difficulties were raised by appellants 
in regard to the immediate deposit of these 
sums with the result that Mr. Shadi Lal, 
Counsel for Santa Singh, at the suggestion 
of the Court, undertook to make good all 
deficiencies provided the sams in question 
were added to the costs dua to himin the 
several cases respectively. Woe understand 
that he has carried out his engagement and, 
therefore, in drawing up the decree, the 
Registrar should see that due credit is given 
to Santa Singh. 

Appeal dismissed. 

(11) 71 P. R. 1892. 


(12) 141 P. B. 1393. 
(18) 120 P. W. R. 1909; 4 Ind, Cas. 965. 





PUNJAB CHIEF COURT. 
Sreconp Civir. APPEAL No 1119 or 1910. 
February 6, 1912. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Chevis. 

LAL SINGH— Devaypanr—APpPELUANT 
ter5918 


PALA SINGH-—PzraiNTIFF — RESPONDENT. 

Limitation Act (IX of 1908), ss, 5, 12—“Time requi- 
site for obtaining copy” —" “Suficient cause" —Emtension of 
time on the ground of appeal being a strong one—Appli- 
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cation for copy retuned for presentation at another 
place —Time allowed for journey. 

An appeal was decided by the Additional Divisional 
Judge of Ferozopore sitting ab Ludhiana on the 25th 
of July, 1910. The appellant applied for copy of judg- 
ment and decree at Ludhiana on 21st October, 1910. 
As the recorda had been sent to Ferozepore, his appli- 
cation was returned to him the same day for presen- 
tation a^ Ferozepore, only a few hours’ journey from 
Ludhiana. Tae application for copy was nob present- 
ed at Ferozepore till 24th  Ootober. Copy was 
supplied on 25th October and the appeal was present- 
ed to the Ohief Court on the 27th: 

Held, (1) that the appeal was one day out of 
time; 

(2) that a full day could not be allowed for tho 
jouruey to Ferozepore from Ludhiaua; ) 

(3) that the order for presentation of the applica- 
tion at Ferozepore was perfectly justified; 

(4) that there was no ground for extending the 
time under section 6 of the Limitation Act, as the 
appellant waited till the full period of 90 days was 
on the eve of expiring before he took any steps to 
obtain copy. 

Indulgence can be shown to one party in a civil 
case only at the expense of the opposite party and 
the plea that an appeal is a strong one and likely to 
succeed, is no ground for showing indulgence to the 
appellant. 

second appeal from the order of the 
Divisional Judge, Ferozepore, dated 25th 
July, 1910, reversing that of the Munsif, lst 
Class, F'erozepore, dated 2ud June 1909, 
dismissing plaintiff's claim. 

R, S. Pandit Sheo Narain, for the Appellant. 

Mr. Vaughin, for the Respondent. 

JUDGMENT,—In this caso a preliminary 
objection has been raised by Counsel for the 
respondent that the appealis time-barred. 
The judgment appealed against was delivered 
by the Additional Divisional Judge of 
Ferozapore at Ludhiana, on the 25th of July, 
1910. -Ead nocopy baen applied for, the 
ninety days would have expired on the 23rd 
of Ostober 1910. Onthe 21st of Odotobar, 
the appellant applied for copy at Ludhiana 
and asthe records had been sent to Feroze- 
pore, his application was returned to him 
the same day for presentation at Ferozapore. 
Ludhiana and Ferozepore are now connected 
by railway, and the appellant, even after 
spending the night ab Ludhiana, could have 
started by the morning train and reached 
Ferozapore at lO o'clock on the morning of 
the 22ad of October. But the application for 
copy was not presanted at Farsgapore till tha 
24th October. Copy was supplisd on the 
25th and the appeal wai presented to this 
Court on the 27th. Allowing the 21st 
October as the day on which application 
was presented a6 Ludhiana and the 24th 
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ard 25th ss the days spentin obtaining 
copy at Ferozspore, the result is that the 
appeal is one day ont of time. 

The learned Pleader for the appallant 
urges that & day should be allowed for the 
journey from Ludhiana to Ferezepore, Bat 
section 12 of the Limitation Act only lays 
down that the time requisite for obtatoing 
copy shall be excluded and we cannot admit 
that a separate day should be allowed for 
the journey when that journey could be 
completed at so early an hour of the day. 
In fact, the first explanation given to us 
by Rai Sahib Sheo Narain was that his 
client reached Kerozepore at noon on the 
22ad, but found that the Divisional Judge's 
Court was closed on accountofthe death 
of Sodhi Hukm Singh. An inquiry by 
telegram, however, elicited the reply from 
the Divisional Judge thai his Court had not 
been closed on the 22nd October. 

So on this point, the appellant appears to 
have made an utterly false statement to his 
Counsel. The 23rd Octcber wasa Sunday, 
but we can find no reason whatever why the 
application should not have been presented 
at Feroz»pore onthe 220d. We also fail to 
see why, when the appellant had obtained 
copy on the 25th October, he should not 
have come to Lahore promptly and got 
his appeal filed on the 26;h. 

Rai Sahib Sheo Narain also argues that 
it was the duty of the Court to which the 
application for copy was first presented to 
see that the application was complied with 
and not toreturn the application to the 
petitioner, But we think that the Additional 
Divisional Judge was prefectly justified, 
when he found that the records had been 
sent to F'erozepore, in returning the patition 
with directions to the petitioner to re-present 
it at F'erozapore. 


After allowing three days as timo spent 
in obtaining copy, ani this all is that oan, in 
our opinion, be claimed nuder saction 12 of 
the Limitation Act, we find that the appeal 
is one day late. Weare askel to extend 
the time under section 5 of the 
Ast, bat wo do not think that this is a case 
in which the provisions of that section should 
be applied. The appallant, having waited 
till the full period of niaety days was on 
the eve of expiring before he took any step 
to obtain copy, is bound to satisfy us that 
he spent the rest of his time with all due 
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diligence in obtainiug copy and in filing his 
appeal and this he has failed to do. Tn- 
dulgence can be shown to one party ina 
civil case only at the expense of the opposite 
party, and the plea that the appeal isa 
strong ove and likely to succeed on the 
merits, is, in our opinion, no ground for show- 
ing indulgence tothe appellant at the ex- 
peuse of the respondent, 

The appeal fails and is distiiussd with 
costs. 

Appeal dismissed, 





(s. c. 86 P. R. 1911.) 
PUNJAB CHIEF COURT. 

Second Civin APPEAT No, 1227 or 1211. 
October 30, 1911. 
Present: — Mr. Justice Rattigan. 
HANSRAJ AND craers— PLAINT: FFS— 
APPELLANTS 
V6r$u8 
NARAIN CHAND AND GTHERB— 
DuFendants— RESPONDENTS. 

Wajib-ul- arz —Construction—' Maveshi", meaning of 
—(lrazing rights in shamilat land. 

Where a Wajib-ul.arz conferred grazing rights on 
non-occupancy-tenants and other non-proprietary 
residents of the village over shamilat land in respect 
of their maveshi: 

Held, that the word maveshi should be restricted to 
"cattle" used for agricultural and domesti purposes, 
and that goats and sheep kept mainly for trading 
purposes are not included in the term. 

Second appeal from the order of the Divi- 
sional Judge, Hoshiarpur, dated the 24th 
March 1909, confirming that of the Munsif, 


Ist Class, dated the 21st August 1908, dis- 


missing the plaintiffs’ claim. 

Lala Dwarka Dae and Pandit Rambha; 
Datia, for the Appellants. 

Bakshi Tek Ohand, for the Respondents. 

JUDGMENT.—BHight  oceupanoey-tenants, 
out of a total of 109, sued for an injunction 
restraining the proprietors of the village 
from preventing plaintiffs exercising grazing 
rights over 18, 348 kanals 13 martas of shamt- 
let land. The defence was that an area of 
1,600 kanals of this shamtlat land had been 
reserved by the Revenue Authorities, when 
sanctioning a general partition of the shamz- 
lat among the proprietors, for such grezing 
purposes and that this reserved area was 
amply sufficient for these purposes. The 
Munsif and the Divisional Judge are 
_agreed that the said area is sufficient 

to enable the non-occapancy-tenants and 
other residents of the village, who possess 
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the right of grazing, to graze their "cattle"! 
and that the plaintiffs are not entitled to 
claim grazing rights for sheep and goats 
kept for trading purposes. The claim for 
an injunction has, therefore, been dismissed 
and plaintiffs apply for revision of the order 
of the lower Courts. 

I have heard arguments at some length 
in support of plaintiffs’ case but f am not 
impressed thereby. In the first place, relief 
by way of injunction is discretionary with 
the Courts, and the exercise of such disoretion 


should not be interfered with on the revision 


side by this Court, excepton substantial 
grounds. In the present case, the Courts 
have given the matter in issue every considera- 
tion and they are agreed that tho relief musc 
be refused as the area reserved for grazing 
purposes is amply sufficient. I am asked to set 
aside their orders on the following grounds: — 

(a) that unless and until the proprietors 
break up and cultivate the former shamilat 
land, plaintiffs have the right to graze their 
cattle thereon, and that up to date, no attempt 
has been made by the proprietors to enclose 
and cultivate that land; 

(b) that the Courts have blindly accepted 
the views of the Revenue Authorities as to the 
sufficiency of the reserved area and have made 
no independent inquiry into the matter; 

(c) that according to the wajib ul-arz, 
plaintiffs are entitled to claim grazing rights 
for all animals that come within the maan- 
ing of mavesh?, and that goats and sheep are 
included in that term; 

(d) that the lower Courts acted with ma- 
terial irregularity in not insisting upon the 
Patwari- answering the interogatories that 
were issued for his examination; and, finally, 

(e) that plaintiffs were in any event en- 
titled toan injunction to restrain the pro- 
prietors- defendants from interfering with their 
grazing rights in respeot of the area of 1,600 
kanals, which had been expressly reserved 
for grazing purposes. I fail to find any force 
in these arguments, with which I shall deal 
briefly and in due order. 

(a) This is an entirely new point, raised 
for the first time in this Court, and Mr, Tek 
Chand is quite justified in replying to its 
irrelevancy by pointing out that there is no 
evidence on the record to the effect that the 
proprietors have not actually broken up and 
begun to cultivate the land. He tells me that, 
according to his instructions, the proprietors 
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have commenced to cultivate the land and 
I see no reason to doubt the statement. 

(b) The lower Courts have referred, and 
T think quite rightly, to the views of the 
Revenue- Authorities as regards the sufficiency 
of the reserved area, but they have also con- 
sidered this matter independently. If goats 
and sheep are to be excluded, they held that 
en area of 1,600 kanals for the grazing of 680 
head of cattle is ample and I see no reason 
to differ, even if I were justified in revision 
in so doing. This is a question of fact and 
the finding of the lower Courts must be 
accepted by this Court, 

(c) The term maveshz used in the Waitb-ul- 
arz is of somewhat wide meaning, but having 
regard to the fact that the right of grazing, 
which proprietors in villages concede to 
non-proprietors, impinges largely upon the 
rights of the former, I think the Conrts 
below have acted not unreasonably in 
restricting the right in respect of "cattle ” 
used for agricultural and domestic purposes. 
I cannot believe that if was ever intended 
in such cases that a non-proprietor should 
have the right to graze any animal he might 
happen to possess upon the skamilat land. 
I know of no case in which it has been held 
that this right is claimable in respect of 
animals, other than those used for agrical- 
tural or domestic purposes, and in the 
present case, the Courts find that the sheep 
and goats, for which the, right is claimed, 
are kept mainly for trading purposes. I 
might note that in Civil Appeal No. 1259 of 
1908, this Court expressly restricted the 
right of grazing to “cattle required for 
agricultural and domestic purposes.” 

(d) It is true that interrogatories were 
issued on behalf of plaintiffs to the Patwari 
and that they were returned unanswered. 
I find, however, that the Munsif refused to re- 
issue the interrogatories on the ground that 
they were sent to the Patwari ander a mis- 
apprehension, the Court having overlooked 
the fact.that plaintiffs had closed their case 
before applying for the examination of that 
official. In the circumstances, I can find no 
material irregularity on the part of the Court 
in deelining to allow plaintiffs to re-opea 
their case. 

(e) The last point is easily disposed of. 
The defendants-proprietors have never denied 
plaintiffs’ right to graze cattle over reserved 

area of 1,600 kanals and in the circumstances, 
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I do not think that the Courts would have 
been justifiedin granting an injunction pro 
tanto, Moreover, no objection in this respect 
was taken in the lower Appollate Court to the 
decree of the first Court, and it is too late to 
raise the point now. 

For the reasons given, I reject this pstition 
which was admitted asa further appeal under 
clause (b) of section 70 (1) of the Panjab 
Courts Act, with costs. 

Appeil dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civin, APPEAL, No. 130 oF 1910, 
November 11, 1911. 

Present: —Mr. Evans, J. C, 
RAMADHA R AND OrRERS—PLAINTIFFS— 
APPELLANTS 
Teraus 
SHEO NARAIN AND ANOTHER—DEFENDANTS 


— RESPONDENTS. 

Hindu Law —Joint family —Separation between mem. 
bers— Effect of separation of one member. 

Where it is proved that at the time of the 
separation of one member of a joint family, 
other members of the family had also received their 
respective shares in the family property, there is no 
presumption that they still continued to hold the 
property so received as members of the joint family. 


Appeal against the order of the Ad- 
ditional Judge of Hardoi, dated the 30th 
August 1910. 

Pandit Gokaran Nath Misra, for the Ape 
pellauts. 

Mr. H. O. Dutt, Mirza. Samtullah Beg 
and Babu Ishwart Dayal, for the Respond. 
ents, 


JODGMENT.— By order of this Court, 
dated the Ist August 1911, this case was 
remanded to the Court below fora fresk 
finding on the 6th issue. The sixth issue 
was whether Amar Nath was separate from 
his brothers and nephews. The learned 
Additional Judge, after taking further evi. 
dence as directed, has found this issue 
against the appellants, that is to say, he 
has found that it is not proved that Araar 
Nath was ever separate from his brother 
Karta Kishun. This finding is contested on 
behalf of the appellants. ; 

It is conceded before me that there is 
no controversy abont the following facts, 
1 refer to the pedigree set out in the 
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finding on remand. On the 18th October 
1883, two deeds were executed by Amar 
Nath and his brother Karta Kishun and 
itis conceded that at that time there was 
& division between the threa branches of 
the family, that is to say, between (1) 
Chandika Prasad, (2) Amar Nath and 
Karta Kishun, sons of Gulal Chund, and 
(3) Someshar and his son Jogal Kishore, 
but the pointin dispute is whether Amar 
Nath and Karta Kishun separated inter se. 
The documents Exhibits 4 and 5 are 
to the same effect. One was executed by 
Amar Nath and the other by Karta Kishun. 
It ig stated that in consequence of a dispute 
between the executant and the other persons, 
whose names are given above, 
partition of moveable property, which be- 
longed to the common ancestor Sivanand, 
valued at Rs. 17,491-15-6, the executant 
agrees to divide of his own share of one- 
sixth to the extent of Rs. 2,915.5.8 from 
the firm Jugal Kishore-Karta Kishun and 
it was stated that the share would be 
divided and that no further dispute would 
exist. Ib is conceded on both sides that 
these documents show that the executant 
received Ra 2,915 £.3 from the firm Jugal 
Kishore-Karta Kishun. The learned Ad. 
ditional Judge was of opinion that these 
documents merely showed that Amar Nath 
had received a share of moveables and had 
given a dischargein favour of Jugal Kishore 
and Karta Kishan who were managers of 
ihe firm:tkat although Amar Nath aud 
Karta Kishnn gave separate discharges, 
there was no presumption that they did not 
continue to hold the property belonging to 
them as members of a joint family, A 
great many arguments have been addressed 
to the Court on the question whether, when 
it is proved that there has been a partition 
amongst some of the members of the 
family, there is any presumption that there 
has been a partition also amongst each par- 
ticular member of that family. The contention 
of the respondents is that there was only 
a partition between the three branches 
representing the three sons of Sivanand, 
namely, Chandika Prasad, Gulal Chand 
and Ram Lal, and there was no partition 
between, the sons of Gulal Chand (Amar 
Nath and Karta Kishun) inter se. For 
the purposes of this appeal, I may assume 
that, in this particular case, it is necessary to 
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show by any reasonable evidence that Amar 
Nath and Karta Kishun were not members 
of a joint family after 1888. It is for 
this reason unnecessary to refer to the 
various rulings cited by the parties. Upon 
this particular question of fact, I am unable 
to uphold the decision of the learned Judge. 
To my mind, as it is admitted that Amar 
Nath and Karta Kishun executed separate 
documents in 1882 admitting that they had 
received their share of moveables from the 
firm, there is no presumption that they 
would still continue to hold the property 
which they received [from] the firm as. 
members of the joint family, We have 
also in this connection the evidence of the 
only adult members of the family aurviving 
when the case was under trial. These 
witnesses are Sheo Vinayak, son of Karta 
Kishan, and Har Kishore, who was ap- 
parently a minor in 1833, brother of Jugal 
Kishore, Sheo Vinaysk was called by the 
appellants. He merely stated, " Amar Nath 
died about four years ago, He was separate 
from us.” It may be presumed that he 
meant that Amar Nath was separate from 
his father Karta Kishun. Io cross-examina- 
tion, he stated that his mother lived separate 
from Amar Nath. On remand, Har Kishore 
was called on behalf of the appellants. 
In cross-examination he stated that no other 
properly was divided between Amar Nath 
and his co sharers except what is noted 
in the deeds and he added that some im- 
moveable property was kept joint and also 
it was agreed that outstanding debts were 
to be jointly realised. The property was 
divided into five lots and this statement 
appears to me to have misled the Court 
below. The five persons who were parties 
to the deeds of 1883 were the adult 
members of the family then existing, 
namely, Chandika Prasad, Amar Nath, 
Karta Kishun, Semeshar and Jugal Kishore. 
If there had been merely a division of the 
three branches of the family, one wonld 


have expected to find three shares, (1) 
Chandika Prasad, (2) Amar Nath and 
Karta Kishun together and (3) 8o- 
meshar and Jugal Kishore together. The 


division of property into five lots indicates 
that there was a division between Amar 
Nath and Karta  Kishun dater se. The 
fact that there was no physical division 
of immoveable property held by the family 
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in 1883 is to my mind no proof that 
Amar Nath and Karta Kishnu continued to 
carry on a joint business. I am of opinion 
that they separated their cash in 1883 
and, therefore, there is every presumption 
that Rs. 1,800, which were advanced by 
Amar Nath to the predecessor of the re- 
spondents in August 1895, were part of 
the money which he had received in 1883 
as his share and the fact that the mortgage 
was executed in his favour only is an 
indication that Karta Kishun was not in- 
terested in the deed. I find upon this 
issue that Amar Nath and his brother 
Karta Kishun separated their moveable pro- 
perty after 1883 and did not carry on joint 
business after that date. 

lt is conceded that, upon this finding,-the 
appellants’ appeal must prevail as the widow 
of Amar Nath, Musammat Sitala, who succeed- 
ed to her husband's property, transferred 
the mortgage. deed to the appellants. It is 
conceded further, that according to the 
finding of the learned Additional Judze 
under issue 3, the appellants can only 
claim compound interest for two years 
after the date of snit and upon this calcula. 
tion the amount due to them under the 
mortgage-deed of the 22th August 1895 is 
as below :— 


Hs. 8« p 

Principal ... .. 1,800 0 0 
Interest .. 1,802 15 2 
TOTAL .. 9,102 15 2 


I accept the appeal and grant the ap- 
pellanta a decree for Rs, 3,102 15.2 together 
with interest at the contract rate of 
Rs. 7-8 per cent. per annum on the principal 
sum of R. 1,800. Six months are allowed 
for payment. If payment is not made 
within the period fixed, the total deoretal 
amount so calculated will carry interest 
until realisation at Rs. 6 per cent. per 
annam and the appsllants will be entitled 
to sell the property to realise the &mount 
due. The appellants are entitled to their 
proportionate ests throughout. A decree 
will be prepared in the usual form. 

Appeal accepted, 
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PUNJAB CHIEF COURT. 
Sgcoxp Civit APPBar No. 467 or 1910, 
February 15, 1912. 

Present: —Sir Arthur Reid, Kt., Chief Judge. 
Misiri HARI SINGH — DEFENDANT— 
ÀPPE' LANT 
tOFSUuS 
Musammat BHOLI AND AxoTHER—P LAINTIER3 


— HEF PONDENTS 

Custom —Pre-emption— Mohalla Multani Darwaza in 
the Ferozepore City— Kucha Nihal Singh. 

Kucha Nihal Singh is apart of the recognized sub. 
division, Mohalla Multani Darwaza, in the Ferozepore 
City. 

The custom of pre-emption prevails in the Mohalla 
as well as in the Kuchas comprised therein. 


Second appeal from the order of the Ad- 
ditional Divisional Judge, l'erczepore, dated 
the 27th August 1209, confirming that of the 
Mansif, lst class, Ferczepore, decreeing piain- 
tiffs’ claim on 19th May 1909. 

Lala Dwarka Des, for the Appellant. 

The Hon'ble Rai Bahadur Shadi Lal, for 
the Respondents, 

JUDGMENT — The lower Appellate Ccurt 
has recorded in ts judgment that Mokalla 
MultaniDarwaza is a fairly well known en- 
tity in the city of Ferczepore and that Mohal- 
la or Kucha Diolian is in Mohalla Multani 
Da wasa. 

On the plan on the record, the accuracy of 
which is not contested, the house in suit, in 
Kucna Nihal Singh, which is admittedly 
a street or lane of not more than 12 or 13 
houses, is shown to be separated by one house 
and a Police Guard-room only from the Mul- 
tant Gate. 

The Purana Bazar is a street which is the 
main street through and from the Multani 
Gute, the Police Guard-house of that Gate 
being on each side of it. Kucha Dholican (or 
Daula) runs into this street on one side, and 
Kucha Nikal Singh runs into it from the 
other side, the two Kuchas being nearly op- 
posite to one another, 

The lower Appellate Court has recorded 
that in 1873 part of the plaintiffs-respondents’ 
house was acquired by them by pre-emption 
and thought that it was established in the 
neighbourhood. In Muhammad Nawaz v. 
Babo Sahib (1), there is a finding of a Divi- 
sional or District Judge that the right of 
pre-emption prevailed in Mohalla Dhelian, 
though the sub-division in which Kucha 


Dholian is situate, is described as Jamuw: li 
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Masjid. The lower Appellate Court has re- 
corded that this masjid is within the city 
walls; it has nob been shown to be distant 
from the house in suit. The ruliog above 
cited is authority for holding that the exist- 
ence of the sight of pre-emption in Kucha 
Dhol£an entails its existence in Kucha: Nihal 
Singh. The finding therein that Mohalla 
Kassaban was an independent sub-division 
was based on the fact that the mohalla was 
a fairly considerable area comprising several 
streets and lanes aud the lower Appellate 
Court’s finding of fact that Mohalla Multani 
Darwaza is “a well known entity” in the city 
justifies theconclusion that it comprises Kuchas 
as near the gate as are Kucha Nihal Singh 
and Kucha Dholian and I see no reason for 
differing from the lower Appellate Court's 
conclusion that these two Kuchas are in the 
same sub-division of the city. For these 
reasons, [ maintain the finding that the house 
in suit is subject to pre-emption and I see no 
reason for interference, under section 70 (1) 
of the Courts Act, with the assessment of the 
sum payable on pre-emption. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 





PUNJAB CHIEF COURT. 

Civ Keviston Petition No 1081 or 1911. 
January 30, 1912. 
Present:—Mr. Justice Chevis. 
ABDUL RAHMAN —Derenpant— 
PETITIONER 
versus 
BHAGWAN DAS—P tatntirs— 
RESPONDENT 

Revision— Technical error ~Discretion. 

It is discretionary with the High Court to interfere 
on revision, and it will not exercize its powers merely 
because the lower Court has erred on a technical 
point if it appears that the lower Court’s decison does 
substantial justice between the parties. 

Ghasita v. Sultan, 93 P. R. 1911; 11 Ind. Cas, 445; 
998 P, L, R. 19115 151 P. W., R. 1911, followed. 

Petition under section 25 of Small Cause 
Courts Act for revision of the order. of 
Judge, Small Cause Court, Lahore, dated 
94th April 1911, dec: ceing plaintiff’s claim. 

Lala Moti Dal, for the Respondent. 

JUDGMENT.—The defendant mortgaged 
the house in question to plaintifi’s father for 
Re. 500. It was agreed in the deed that 
the mortgagor was to remain in possession 
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and pay Hs. 5 per mensum, To make the 
position clearer, » rent-deed was written the - 
same, day. This was on 3rd April 1907. 

On 2nd April 1908 a fresh deed was writ- 
ten, defendant taking Rs. 50 more mort- 
gage-money and agreeing to pay eight 
annas per month on the same terms as 
before. 

On 26th July 1910, plaintiff sued for re- 
covery of the mortgage-money and on Ist 
August 1910 hesued in the Small Cause Court 
for rent. The Jatter suit having been decreed 
defendant applies for revision on the ground 
that the suit is barred by Order If, rule 2 
(rule 3 is written by mistake in the grounds 
of revision) of the Civil Procedare Code. 

Defendant argues that the present claim 
is for what was really interest aud not rent, 
and he quotes dltof Ala v. Lalita Prasad. (1); 
Ganga Ram v. Abdul Rahman (2) and 
Ruttun Chund Paree v. Musammat Goojnee 
(3) and argues that this claim should have 
been included in the former suit. 

In the last of the above three rulings, no 
separate lease had been executed, so this case 
is clearly distinguishable. The other two 
cases seem rather more to the point, though 
not quite cm all fours. But, even if technical. 
ly the Small Cause Court’s decision is wrong, 
and the present claim should have been 
included -in the claim for the principal 
mortgage money, still I do not think I should 
interfere on revision. Asis pointed ont in 
Ghasita v. Sultan (4), it is discretionary with 
this Court to interfere on revision, and this 
Court will not exercise its powers merely be- 
cause the lower Court has erred on a technical 
point if ib appears to this Court that the lower 
Court's decision does substantial justice be- 
tween the parties. The defendant is seeking 
to evade liability by appeal to a technicality. 
On appeal I should have to decide carefully 
whether the lower Court's decision on the 
technicality was correct or not, but on 
revision I decline to do so. 

The application is dismissed with costs. 


Application dismissed 
(1) 19 A, 496, 
(2) 28 P. R. 1907, 
(3) 63 P, R. 1868. 
(4) 93 P. R. 1911; 11 Ind. Cas, 445; 298 P. L, R, 
1911; 161 P. W. R. 1911. 
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CALCUTTA HIGH COURT. 
ExtTRÀíORDINARY Oeroiat Civit, Sura No. 5 
oF 1910, 

August 7, 1911 * 
Present:—Mr. Justice Fletcher. 
PSARY MOHAN DAS--PLAINTIFF 


TETSUS 


D. WESTON AND O0OTARRS— DEPENDANTA. 

Criminal Procedure Code ( Act V of 1898),ss. 154, 107, 
172— First information, object of— How to be recorded— 
What is — First information drawn up by Police Officer 
after commencement of investigation and settled by ot- 
torney, tf legal —Spectal diaries, object of—WHaplosive 
Substances Act (VI of 1908), s. 6— Bomb found in joint 
family house — Whose possession — Liability of managing 
member —Presumption of liabilitu—How to be rebutted 
— Jail Code—Rules in Jail Code, whether have force of 
law—Remand of accused—Accused to be produced be. 
fore Oourt— Application for remand, by whom to be made 
—Üonsptracy-—Swit for damage, whether maintainable— 
Standard of proof — Plaintiff to be kept stricliy to cause 
of action set forth in plaint —Pleading ~ Criminal con- 
spiracy, when gives rise to Civil liability— Arrest. of 
father to induce son to confess erime—Civil Procedure 
Code (Act V of 1908), s. 80 —Suit against public officer 
for act done in bad faith —Noltice to Government, whether 
necessary — Limitation Act (IX of 1908), Sch. I, Arts. 23, 
36, 120—Suit for damages for conspirucy —Special 
damage to be proved by plointiffi—Pecuniary loss to 
be proved—Counsel retained. by  party— Evamtination 
of Counsel as witness, tf proper— Professional ethics. 

The object of a first information being to show 
what was the manner in which the occurrence was 
related when the case was first started, it should al- 
wavs be carefully and accurately recorded. 

Emperor v. Kampu Kuki, 11. O. W. N. 554 at p. 556; 
6 Cr. L. J. 86, relied upon. 

The law requires that tho first information should 
be the statement of the person himself piving the 
information, and it becomes valueloss if it is drawn 
up by some person other than the proper informant. 

A statment recorded several days after the com- 
mencement of the investigation and after there had 
been some development, is not only no first informa- 
tion, but has very little or no value at all. 

A first information drawn up by a Police officer and 
finally settled by an attorney, is not a first information 
within section 154 of the Criminal Procedure Code. 

The object of the special diaries under section 172 
of the Criminal Procedare Code is to enable the Court 
to have the means of ascertaining what was the in. 
formation which was obtained from day to day by 
the Police officer who was investigating the case and 
what were the lines of investigation upon which the 
Police officer acted. 

Queen-Empress y Mannu, 19 A. 390. relied npon. 

It is not the law that every person in a joint fami y 
should, merely on the ground that a bomb is found in 
the joint family residence, bo liable to be (ried for an 
offence under the Explosive Sabstances Act. Ifthe 
article is found in a portion of the house of which 
one member of the family has the exclusivo use, then 





*The hearing of this suit commenced on August 
17th, 1910, and lasted till July 21st, 1911. The judg. 
ment was delivered on August 7th, 1911. 
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such member must prima facie be held to be liable, 
But if it is found in a portion of the house of which 
all the members of the family have the use, then ' 
prima facie, the managing head of the family is res- 
ponsible. But in either case it is only a presumption 
which may be rebutted; and if the Police act on infor- 
mation showing that an article found in a house is in 
the exclusive possession of one member of the family 
and the article is found in a portion of the joint fami- 
ly residence of which all the members of the family 
have the use, then the head of the family is not liable 
to arrest merely on the ground that the article is found 
in a portion of the house to which all the family can 
resort. 

Queen Empress v. Sangam Lal, 15 A. 129, relied 
upon. 

Tho rules contained in the Jail Oode are framed by 
the Local Government under the powers contained in 
the Prisons Act and subsequently sanctioned by the 

“Governor-General in Council Rules when so framed 
and approved have the same force as the statute, and 
ib is not open to any person to set aside the provisions 
of such Rules. 

Section 167 of the Criminal Procedure Code re- 
quires that before a Magistrate remands an accused 
person to Police custody, the accused must be pro- 
duced before him and he shall record his reasons for 
doing so. à 

An application for remand to Police oustody must 
be made personally by the Chief Police Officer present 
to the Chief Magisterial Officer present, unless this is 
impossible owing to the absence of one of the officers 
concerned or through some other exceptional cause. 

The law does nos permit of a man being arrested 
in order to put pressure on his son to confess, even 
if the person causing the arrest believes that by so 
doing he will get evidence that will lead to the con- 
viction of persons engaged in a huge conspiracy. 

There is vo rule in the Indian Evidence Act 
that the standard of proof of a conspiracy in a suit 
for damages in cousequence of injury resulting from 
the conspiracy, must be the same as if the defen- 
dants were being iried on a criminal charge. 

Gopessur Dutt, In the goods of (unreported,) relied 
upon. 

a suit to recover damages resulting from a con- 
spiracy is maintainable in British India. 

Quinn v. Leathem, (1901) A. C. 495: 1S E C. (n.,) 
97; TOL. J. P €. 76; 56 J. P. 708; 50 W. R. 189: 85 
L. T. 289; 17 T L. R. 749, relied upon. 

The plaintiff ina suib on 2 conspiracy must be 
kept strictly to the cause of action that he has set out 
in his plaint. 

A criminal conspiracy gives rise to civil liability 
if special damage has been suffered by the plaintiff. 

Quinn v. Leathem (1991) A. C. 495: 1 S, E O. (x.s) 
97; 70 L. J. P. C. 76: 65 J P. 708; 50 W. R. 139; 85 
L:T 289, 17 T. bL R 740, followed. 

A public officer sued in respeot of an. act done in 
bad faith is not entitled to notice under section 80 of 
the Civil Procedure Code, 1808. 

Shahunshah Beaum v. Fergusson, 7. C 499; Raghubans 
v Phool Kumari 32 C. 1130; 1 C. L. dJ. 642 and 
Muhammad v. Panna, 26 A. 220, relied npon.* 

A suit to recover damages resulting from a2 con. 
spiracy, falls within Article 86 or Article 120 of the 
Limitation Act 1908 and not within Article 23. 

In order to sustain such a suit, the plaintiff must 
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prove special damage; and the conspiracy must be 
the proximate cause of the damage or the damage 
‘must be such as to have been in the contemplation 
of the partie», 

Pecuniary loss caused directly by the conduct of 
the defendants must be proved in order to establish 
a cause of action; but the amount of damage need not 
be limited to the precise sum so proved. 

Fitzgibbon, L. J’s statement in his charge to the 
Jury in Quinn v. Leathem, (1901) A. C. 495; 18. E C. 
(nx. 8.)97;70 L, J. P. 0.56: 65 J. P. 708; 50 W. R. 
139; 85 L. T. 289; 17 T. L. R. 749, adopted. 

It is a rule of professional eithics of almost univer- 
sal application that having taken up the position of 
an Advocate he should refrain from testifying on 4& 
irial which was being conducted by him. 


This action was originally brought in the 

Court of the Sub-Judge of Midnapur, but 
transferred by the Court in ifs extraordinary 
Original Civil Jurisdiction. 
. Messrs. K. B. Dutt, H. D. Boss, B. O. Mitter, 
A. N. Chowdhury, S. O. Poy, B. D. Mitter, 
P. E. Sen, A. O., Dutt and Dr. A. Suhrawardy 
and Mr. A. Dutt, instructed by Mr. J. O. 
Dutt, Aitorney, appeared for the Plaintiff. 

Mr. G. H. B. Kenrick, K. O., Advocates 
General, and Messrs. Eardley Norton and Gre- 
gory, for Mr. Weston. 

Messrs. Garth, Ala Imam, P. N. Dutt and 
Ahmed Sharfuddin, for the other Defendants. 

The Counsel for the defendants were in- 
structed by Messrs. Orr, Dignam & Oo, Ate 
torneys. 

JUDGMENT —This is a suit to recover 
damages resulting from an alleged con- 
spiracy. 

The present suit is one of five analogous 
suits brooght against the present defendants 
arising out of a criminal case which was com- 
monly known as the Midnapore Bomb con- 
spiracy Oase. [The Emperor v. Santosh 
Ohunder Dass (1) ], 

The plaintiff, Peary Mohan Das, is about 
68 years of age. He appeared to me to be 
older. He was formerly in Government 
service as & Sub-Regisirar of deeda— but in 
the year 1884 his services were dispensed 
with owing to his having returned to the 
person presenting the same a deed which was 
believed to be forged. 

Since the year 1881 the plaintiff has lived 
in Midnapore where he appears to be held in 
respect and esteem. 

The first defend&nt, Mr. Donald Weston, 
is a member of the ladan Civil Service and 
was formerly District Magistrate and 


(1) 13 C. W. N. 861; 9 C. L. J, 663; 2 Ind, Cas, 881, 
10 Cr. L. J.125, 
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Collector of Midnapore. The second defen- 
dant, Moulvi Mazabarnl Hug, is a Deputy 
Superintendent in the Bengal Police. Having 
been employed fur some time in the Ciriminal 
Investigation Department, towards the end 
of 1907, he was appointed as Deputy 
Superintendent of Police at Mindnapore, The 
third defendant, Babu Lal Mohun Guha, is 
an Inspector in the Bengal Police, and in 
the year 1908 was Inspector of Police at 
Mindnapore. 

The plaintiff's wife is Basanta Kumari. 
Basanta, who is old and infirm, is mother’s 
sister (masha) to Dr. Rash Behari Ghose, 
C. S. I., one of the leading Vakils of this 
Court. 

The plaintiff has three soas, Ashutosh, 
Santosh Chandra and Paritosh. 

In the early part of the year 1908, his 
household consisted of himself, his wife, his 
three sons, a grandson (daüghter's son) 
Jotindra Nath Sen, a cock, a maid servant 
and a boy servant, Bonomali Das. In addition 
to these there were the youvg ladies in the 
venana. On the 14th January 1902, Santosh 
who had obtained the appointment of a 
probationary Sab-Inspector in the Bengal 
Police went to the Police Training College 
at Ranchi. 

On the 3rd May the plaintiff house and 
six other houses at Midnapore were searched 
by the Police but nothing incriminatory was 
found. What the reason for this search 
was or from whom the information emanated 
which led to the search we do not know, but 
apparently it bad been intended by the 
authorities that these searches should take 
place simultaneously with the searches in 
Calcutta in connection with the Alipore 
Conspiracy. 

On the night of the 13th of June Santosh 
returned to his father’s house owing to the 
vacation at Ranchi. On the 3rd July the 
plaintifi’s son Ashutosh, who.was a mail 
clerk in the Midnapore Post Office, was transs 
ferred on six hours’ notice from  Midanpore 
to Mozufferpore, 

On the night of the 7th July, the Moulvi 
applied for search-warrants to search the 
plaintiff's honse and Hanumanjee's temple of 
which one Surendra Nath Mookerjee was 
the pujarz. 

The application for the search-warrants 
was made to Mr. Nelson, late at night. On 
the morning of the 8th July, the search of 
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the plaintiff’s house was conducted by the 
Moulvi and bal Mohun, assisted by others of 
the Police—the house being surrounded by 
the Military Polies. Almost at the end of the 
search a bomb was discovered in the plain- 
tiff’s battakhannah and Santosh was arrested, 
The search party was in charge of Mr. 
Brett, the Assistant Superintendent of 
Police. 

The bomb was subsequently taken to Mr. 
Weston and afterwards opened by Captain 
(now Major) Weinman, I. M. S, then Civil 
Surgeon at Midnapore, Upon the bomb 
being opened by Major Weinman, it was 
found to containa large number of shots and 
brownish-yellowish powder which on exami- 
nation by the Chemical Examiner proved to ba 
a mixture of sulphide of arsenic and chlorate 
of potash. This mixture is used in what 
are commonly known as “ throw-down ” 
bombs much in useia this country. The 
bomb, however, contained almost one ounca 
of the powder. Theevidence of the Chemical 
Examiner proves that the bomb was a 
dangerous article if thrown down at close 
quarters. 

The bomb, however, apparently was not 
an article requiring much skill in its manu- 
facture. The powder and shot wera con. 
tained in a leather covering over which 
was wrapped some cloth—the bomb being 
encased in a jute wrapping. It is said by 
tbe plaintiff that the bomb wag placed in 
his battakhannah at the instigation of the 
defendant, the Moulvi, by the boy Bonomali. 

On the 9th July, Santosh was produced 
before Mr. Nelson, Joint Magistrate of Midna- 
pore, and after the Magistrate had recorded 
& statement of Santosh’s he was remanded 
to jail until the 23rd July. On the 23rd of 
July, Santosh was again produced before Mr. 
Nelson and on the same day either in the 
Court room or in the Court premises the 
plaintiff was arrested. The plaintiff alleges 
that between the 9th and 23rd July inter. 
views took place between him and the defen- 
dants, at which threats were held out to 
him that unless he induced Santosh to confess 
he himsslf would be arrested and that it 
was owing to his failure to induce Santosh 
to confess that he, the plaintiff, was arrested 
on the 23rd July. 

Oa 29th July, Santosh made a confession 
at the defendant Weston’s house, the confes- 
sion being reoordsd by Mr. Nelson. Mr. 
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Weston was present ab the recording of the 
confession. It is said that this confession 
was not a genuine confession but was made 
by Santosh after being tutored by tbe Moulvi 
and Lal Mohun with a view to obtain his 
father’s release. On the 26th July another 
bomb is said to have been found by a mehírant 
in a drain near the Moulvi's house. On the 
Slst July farther searches took place and 
in the record-room of Baroda and Saroda 
Dutt a bomb was discovered by Lal Mohun, 

This bombis alleged to have been placed 
there by the Police. The bombs found in 
the drain and in the record-room were des- 
patched to the Chemical Examiner and found 
on examination to be similar in composi- 
tion to the bomb found in the plaintiff's 
baitakhannah. 

On the 31st Jaly, the following persons 
were arrestecC; —Baroda Prosad Datt, Saroda 
Prosad Dutt, Jotindra Mohun Banerjee, Nira- 
pada Mookerjee, Madhu Sudan Datt, Saam 
Lal Shaha, Nikunja Maiti and Sarendra 
Nath Mookherjee. 

Further arresís were made on the 98th 
and 29th of August, the net result being that 
including one or two persons who sub- 
sequently surrendered, thirty persons in all 
were arrested in connection with an alleged 
conspiracy. Amongst the persons who were 
arrested on the 28th of August were Babu 
Abinash Chandra Mitter, Babu Upendra 
Nath Maiti, the Rajah of Narajole and other 
persons who are persons of position and 
wealth in Midnapore. Surendra Nath 
Mockherjee on the 7th August was romand- 
ed to Police eustodg for seven days. On 
the 13th August, Santosh was taken 
out of jail into Police custody for three 
days. 

On the 15th August, Surendra made a 
confession which was recorded by Babu 
Surendra Nath Chakravarti in the house aud 
presence of Mr. Nelson, the Joint-Magis- 
This confession is said 
to have been made by Surendra after being 
tutored by the Police whilst he was in 
Police custody. On the 16th August, Mr. 
R. B. Dutt telegraphed to the Government 
of Bengal complaining of the methods 
adopted by the Police in connestion with the 
case and onthe 27th August he wrote to 
the Government enclosing statements of 
Ashutosh (the plaintifi’s son), Jotindra 
Nath Sen (the plaintiff's grandson) and 
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Upendra Nath Mookerjee (brother of 
Surendra Nath Mockherjee). On the 21st 
August, some of the accused who were 
then under arrest were produced before Mr, 
Nelson not in Court but in aroom at the 
Court premises. Sanction to prosecute 
twenty-seven of the accused was procured 
from the Local Government on the 31st 
August and on the same day the accused 
that had been arrested earlier than the 
28th August were produced before Mr, 
Nelson. 

On that occasion the plaintiffs, Nirapada 
Mookerjee and Jotindra Nath Banerjee, were 
discharged. According to plaintiff’s case 
on that occasion Santosh and Surendra 
both presented petitions to the Court which 
amounted to retractation of their con- 
fessions. 

On the 4th September, the plaintiff’s son 
Ashutosh Dass was arrested and produced 
before the Joint Magistrate who remanded 
bim to jail until the 7th September. On 
the 7th September the accused were produc. 
ed in Court and then it is agreed that Santosh 
and Surendra presented petitions to the 
Court alleging that their confessions had 
been extorted from them. 

On the 7th September the first information 
report was filed in connection with the 
case. 

This report implicated 154 persons in the 
conspiracy. 

No evidence having been offered against 
the accused the Vacation Bench of the High 
Court admitted most of the accused to 
bail between the 138th September and 2nd 
October. 

On the 4th November Mr. Sinha, then 
Advocate-General, appeared for the Crown 
before the Magistrate. On that day and 
the next day the informer, Rakhal Chandra 
Laha, was examined: and stated that the 
story he was alleged to have given to the 
Police was 
story had in fact 
Police. 

On the 9th November Mr. Sinha withdrew 
the prosecution against all the accused except 
tontesh Obandra Dass, Surendra Nath 
Mookherjee and Jogjiban Ghosh. 

The Magistrate subsequently committed 
these three accused for trial. 

Mr. Smither, the Additional Sessions 
Judge of Midnapore, convicted all three on 


been invented by the 
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80th January, 1909. Santosh, Surendra and 
Jogjiban all presented appeals tothe High 
Court. The appeals were heard by a Bench 
consisting of the Chief Justice aud Mocker- 
jeo, J. 

On the Ist of June 1909, the High Court 
set aside the convictions against Santosh, 
Surendra and Jogjiban. Within a few days 
after the acquittal of Santosh, Surendra and 
Jogjiban, the Lieutenant-Governcr directed 
Mr. Macpherson, the Commissioner of 
Burdwan, to hold a departmental inquiry 
into matters relating to the ease. The re- 
port of that inquiry has not been produced. 

But portions of the evidence given before 
that inquiry have been produced and have 
been used by the defendants’ Counsel for 
the purpose of endeavouring to contradict 
the plaintiff. The fore- 
going remarks give in brief outline the prin- 
cipal events in the Midnapore Conspiracy 
Case. 

This suit was instituted by the plaintiff on 
the 15th November, 1909. 

The substance of the plaintiff's case is that 
his arrest and the other events that followed 
thereon were done in furtherance of a 
conspiracy to injure or cause damage 
to him aud not in the bona fide belief 
or with a reasonabla suspicion that the 
plaintiff was connected with the alleged 
Midnapore Bomb Conspiracy Case or 
with the bomb found in his house. The 
object of the conspiracy is alleged to have 
been that unless the plaintiff inducad his 
son Santosh to make a confession the 
defendants would cause the plaintiff to be 
arrested. The plaintiff also alleges that 
in furtherance of such conspiracy he was 
arrested and that damage as such haa result- 
ed to him. This is the sum and substance 
of the plaintiff's cause of action as set out in 
the plaint, 

Each of the defendants filed separate 
written statements, 

The reason for the arrest of the plaintiff 
is stated in the same terms in the written 
statements of the defendants Weston and 
Moulvi and is in the following terms:-— 

“Tiat on the 23rd July 1908, an infor- 
mation was leid by the defendant, Moulvi 
Mazaharul Heq, before the Joint-Magis- 
trate of Midnapore, a Judical Officer, of 
there being reasonable grounds for the belief 
that the plaintiff had been accessory to the 
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commission of an offence under the Explosive 
Substances Act in connection with the said 
bomb which was found in his honse and an 
application was made for the issue of a 
warrant for the arrest of the plaintif. The 
said information was laid and the said appli- 
cation for the issue of a warrant made by 
the said defendant, Moulvi Mazaharul Hug, 
in good faith, lawfally and iu discharge of hia 
duty and this defendant (¢.¢., the defendant 
Weston) and other superior officers of the 
defendant Moulvi Mazaharul Huq in good 
faith approved of the said information 
being. laid and of the application for the 
issue of a warrant of arrest being made.” 

The defendant, Lal Mohun, in his written 
statement states that he had nothing to do 
with the application for the issue of the 
warrant to arrest the plaintiff, but that he 
arrested the plaintiff under instructions from 
the Moulvi. 

The defendants also admit in their 
written statement that the application of 
the 7th Jaly for the warrant to search the 
plaintiff's house was made with the approval 
of the defendant Weston. On this suit 
being called on for hearing an application 
was made by Counsel to amend the written 
statements by striking out this admission. 

The other defences raised in the written 
statements, except as to the service of notices 
ou the defendants with which I will deal 
later, may be summarised shortly, tiz., that 
the defendants acted with reasonable and 
probable cause and in good faith. 

And, at the Bar, the learned Advocate- 
General has stated that the defendants say 
that the story as told by the informer in the 
Midnapore Bomb Conspiracy case was not 
only believed by them to be true but that 
the same was in fact true. 

Issues were settled between the parties 
as follows: — 


l. Did the defendants or any two of 


them in concert or in conspiracy with each. 


other conspire to injare or cause damage to 
the plaintiff or did they or any two of them 
in furtherance of such conspiracy cause inj ry 
or damage to the plaintiff ? 

2. Did the. defendants or any two of 
them in furtherance of such conspiracy 
maliciously, wrongfully or illegally 

(a) Search or cause a search to be 
made in plaintiff's house on the 8th 
of July ? 
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(b) Trespass or cause a trespass to be 
made upon the premises of tho 
plaintiff ? ; 

(c) Arrest or cause the plaintiff to be 
arrested P 

(d) Imprison or cause the plaintiff to ba 
imprisoned P 

(e) Institute or continue a prosecution 
against the plaintiff ? 

9. Are the defendan's entitled to notice 

under section 30, Civil Procedure Code ? 

4. If so, have the provisions of section 80, 
Civil Procedure Code, been complied with or 
have the defendanta or any of them waived 
the right under section 80, Civil Procedure 
Cede, or are they estopped from raising the 
plea that notice in accordance with the 
terms of the statute has not been duly served ? 

5. la the suit barred by limitation P 

‘6. What damages is the plaintiff en- 
tilled to P 

Tke defendants carry the story back to 
the Fartition of Bengal in the year 1905 
in order to show what was their know- 
ledge of the state of the district when they 
pay that information of the Midnapore 
Bomb Conspiracy came to their knowledge, 

Following on the Partition of Bengal it 
cannot be doubted that there was in Midna: 
pore and other parts of Bengal great political 
agitation. 

Speeches were delivered against the 
Partition, the Swadeshi movement came 
into being, Akras and Samities were formed 
or extended and in soma cases attempts were 
made to enforce the Swadeshi movement by 
criminal intimidation, force and violence. 
Volunteers were enrolled originally for 
the purpose of keeping order at meetings 
and of performing similar duties but whose 
duties were subsequently extended to picket- 
ting the bazars in order to enforce the 
Swadeshi boycott. There also came into 
being literature samples of which have been 
exhibited in this case. This literatare in- 
cluded periodicals and books which preached 
revolutionary doctrines and destruction 
of Europeans. 

Amongst this literature was the Medini 
Bindthub published by one Deb Das Karan 
at Midnapore and two books known as 
Bartaman Ranantit (The Art of Modern 
Warfare) and Multe.kon-Pat^e (The Way 
of Salvation lies), the two latter being pub- 
lished in Caleutta, The Medint Bandaub 
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was & newspaper appearing regularly at 
Midnapore. 

The Baríaman Rananiit and the Mukie-kon. 
Pathe were not published in secret but bear 
the imprint of the publishers and the price, 
12 annas. 

There can be no doubt that this class of 
literature preached to the youth of the 
` country must have hada grave effect. The 
defendants also rely upon the prosecution of 
Khudiram for sedition and his being dragged 
through the town subsequently to the with. 
drawal of the prosecution in a carriage said 
to belong to Mr. K. B. Dutt as part of the 
information in their possession prior to the 
relation of the informer’s reports. "That the 
. article which Khudiram was said to have been 
distributing was highly seditious there can be 
no doubt. But the prosecution appears to 
have boen in & difficulty to prove that 
Khudiram distributed theleaflet, Too much 
reliance has, I think, been attempted to be 
placed by the defendants on this incident. 
On the 6th December, 1907, an attempt was 
made to blow up the train of the Lieutenant- 


Governor at Naraingarh not far from 
Midrapore. The two defendants, the Moulvi 


and Lal Mohun, and one Hai Ram Saday 
Mookerjee Bahadur of the C.I.D. were 
deputed amongst others to inquire into this 
case. 

The Moulvi says Mr. Westom gave him 
instructions in writing particularly asking him 
to ascerlain whetber any person had come back 
from abroad after learning mining. These 
instructions have not been produced. Certain 
coolies engaged as plate-layers on the railway 
were arrested. One of these, Sibu, having 
first confessed became an informer. The 
others also confessed, but one of them Nepal 
not until he had been handed over to the 
custody of the defendant, Lal Mohun. 

The confessions went to show that those 
coolies placed gun-powder under a pot-sleeper 
on ike line, the motive for the crime being 
that the coolies wished to injure one of the 
head coolies by blowing up one of the pot- 
sleepers jor which he was responsible. The 
Police also produced from the hutof one of 
the coolies some gun-powder in a piece of 
newspaper. The expert evidence, however, 
showed that the explosive used was pierio 
acid. It may be noticed that this was the 
firat anarchist outrage in India in which 
pieric acid was the explosive used, The 
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acoused when brought before the Court 
immediately retracted their confessions. 
The evidence as to the commission of the 


- offence, apart from the retracted confessions, 


consisted of the evidence of the informer that 
the explosion was caused by the gun-power 
placed under the pot sleeper and the expert 
evidence that the explosion was caused by 
pierie acid, . 

The eoolies were convicted both in the 
Sessions Court and by this Court on ap- 
peal. 

Subsequently, the appeal in the Alipore 
Bomb Oase (2) came on to be heard in this 
Court before the Chief Justico and Oarnduff, 
J. Itake the following extract from their 
judgment :— Indeed, it may bea question 
whether such a confession has not come to 
light in the course of these proceedings ag it 
has been stated before us by Mr. Norton 
that for one of the attempted outrages on the 
late Lieutenant-Governor disclosed by the 
confessions in this case certain coolies have 
been tried -and convicted and are still in 
prision, part of the evidence against them 
being their own confessions. If the con- 
fessions in this case are true then as 
Mr. Norton has remarked there’ may be 
reason to apprehend that those coolies have 
been improperly convicted. Mr. Norton 
who appeared for the Crown in that case as 
well as this has submitted that the Govern- 
ment should be moved by us to release those 
coolies, It is, however, outside our province 
to investigate this matter but, no doubt, it will 
be made the subject of carefal inquiry by the 
Government if this has not already been 
done andthe representation of Counsel for 
the Crown will be brought to the notice of 
the Government.” 

Mr. Norton now says that he made no such 
statement. The Chief Justice and Carnduff, 
J., tell me that they are positive that he 
did, 

There can he little doubt that the re. 
collection of the learned Judges supported by 
their judgment written at the time ought to 
be preferred. 

The case against the coolies is, I think, 
open to suspicion and the evidence that has 
been given in this case leaves me unconvine- 
ed as to its being a genuine case. 


(2) 14 C. W. N, 1114; 11 Or. L. J. 458; 7 Ind, Cas. 
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In the Midnapore case it is alleged in the 
first information that “In coarse of the in- 
vestigation of the Naraingarh train wrecking 
cage, Midnapore, which occurred on the morn- 
ing of the 6th December last, a clue was 
obtained of a conspiracy by a secret society 
working at various places at Midnapore aud 
elsewhere and having as one of its objects the 
assassination of the District Magistrate 
by means of bombs, explosives or fire- 
arms." 

Nothing has been disclosed in this ease to 
suggest that such a statement has any found- 
ation. The discovery of the Midnapore Bomb 
Case depended, if true, solely on the evidence 
of an informer, Rakhal Chandra Laha, who 
o informer in the middle of May 


It may be mentioned that the coolies who 
were convicted in the Naraingarh case were, 
after the determination of the appeal in the 


Alipore case, released by order of the Govern- . 


ment, 

On the 7th and 8th December 1907 was 
held at Midnapore what is called a District 
Conference in connection with the Indian 
National Congress, 

Mr. K. B. Dutt, who appears as leading 
Counsel for the plaintiff in this case, was 
Chairman of the Conference, Amongst those 
who attended were Mr. Surendra Nath 
Banerjee and Mr. Arabinda Ghose. 

Mr. Dutt appeared at the Conference 
dressed in European styla and declined to 
allow ‘a discussion on the question of 
Swaraj as being inopportune at that 
time, 

This produced a split in the Conferences, 
the result being that Mr, Arabinda Ghose 
and the majority calling themselves “re 
tremists" left the Conference and held a 
separate meeting, whilst Mr. Datt, Mr. Sa- 
rendra Nath Banerjee and a few others who 
have been called "The Moderates” were the 


remnant of the original QConferenee, The 
evidence shows that Mr. Surendra Nath 
Banerjee on this occasion as on other 


Occasions was during his stay at Midnapore 
a guest in Mr. Dutt’s house. With regard 
to the volunteers whose duty it was to 


welcome and see to the eomforta of the. 


delegates it appears that Mr. Dutt had 
ordered ihat none of them were to appear 
with  £athies. This apparently offended 
Satyendra Nath Bose who was then the 
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captain of the volunteers. This Satyendra 
is the same Satyendra who was subsequently 
hanged for the murder of the informer in the 
Alipore Conspiracy ease. 

Satyendra handed over the captaincy of 
the volunteers to Santosh, one of the plaintiff's’ 
sons. 

In this manner Santosh, I think, became 
possessed of the lists of volanteers’ badges, 
ete., which were found at the search of the 
plaintiff's house on the 8th July 1908, 

Santosh very quickly, however, resigned 
the captaincy of the volunteers, bis father 
the plaintiff having warned him that it 
would be unwise for him to have anything to 
do with them as he (Santosh) was then a 
candidate for appointment as a Probationary 
Sub-Inspector in the Bangal Police. 

On the 14th January 1903, Santosh hav- 
ing been appointed a Probationary Sub- 
Inspector in the Bengal Police went to Ranchi 
Police Training School, Now, that Santosh 
at this time was known to the local autho- 
rities as an Extremist” I do not believe. 
The papers relating to his appointment as a 
Probationary Sub Inspector were sent by the 
Inspector-Geueral of Police through the 
local authorities ab Midnapore. Ib is hardly 
conceivable that if the local authorities 
knew that Santosh was an unfit person for 
appointment they would not have called the 
Inspector-General’s attention to the 
fact. 

In the year 1906 when the Moulvi had for 
some time been stationed at Midnapore he 
had lodged in the house of Abdur Rahman 
who has been called as a witness in this 
caso. 

Some time early in January 1903, rela- 
tions between the Moulvi and Abdur Rahman 
were renewed which ultimately led to Abdur 
Rahman being appointed a paid informer. 
The Moulvi fixes the date of the conditional 
employment of Abdur Rahman as early in 
January.: 

On the 19th January according to the 
Moulvi's evidence Abdur Rahman who, it had 
been arranged, should proceed to Naraingarh 
came and informed bim that Khudiram Bose 
and Sarat Chandra De were missing from 
Midnapore with Jogjiban’s revolver and that 
he feared that they had gone to shoot Mr, 
Weston who was then at Jhargram. 

On the next day, the 2Oth January, the 
Moulyi went and informed Mr. Cornish 
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who went that day to Jhargram by the 
Bombay Mail having the train specially 
stopped at Jhargram. The Exhibits LXIV, 
LXXII, 7A and CLXXVIII show concla- 
sively that Mr. Weston was in Jhargram 
-at that time and that Mr. Corrish went 
there to him. 


That the Moulvi reported this to Mr. 
Cornish and that he proceeded to Jhargram 
is clear. But whether Rahman did in fact 
obtain that information is another matter. 
No reliance, in my opinion can be placed 
upon any statements made by Rahman or 
the Moulvi unless they reeeive independent 
corroboration. On the 21st Jannary, 
Rahman was definitely appointed as a paid 
informer and he is said almost immediately 
to have produced to the Moulvi the revolver, 
Exhibit XXI, which he says he got from 
Satyendra Nath Bose onthe pretext that he 
wished to kill Mr. Cornish for having 
stopped some Mohamedan religious ceremony. 
Satyendra, ib is said, told Rahman that 
Mr. Weston was responsible as Cornish 
acted under his orders and suggested that 
Rahman should shoot Mr. Weston. Rahman 
says he feigned assent and Satyendra lent 
him this revolver, Exhibit XXI. The 
Moulvi says he produced this revolver to Mr. 
Cornish. 

Mr. Cornish made the sketch Exhibit 73. 

By some extraordinary oversight no date 
or description of the revolver appears on Ex- 
hibit 78. i 


This revolver was subsequently found 
upon Khudiram when he was arrested after 
the Mczufferpore murder. The evidence, 
Í think, establishes that at some time this 
revolver found on Khudiram was produced 
to Mr. Cornish. The different dates that 
have been given of the date when the 
revolver was produced make it difficult to 
state with certainty when this revolver was 
produced to Mr. Cornish; bat on the whole 
1 think that the balance of the evidence is 
in favour of the date given by the Moulvi, 
How Rahman got hold of the revolver ia 
another matter. I do not think that he 
was anything lika as much in the confidence 
of Satyendra, Sarat and Khudiram as ho 
wishes 4o make out, although there is no 
doubt he knew them as being instructor at the 
Akra in whieh they played. 

Rehman, on 28th Jannary, was taken to 
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Caleutta and subsequently produced before 
Mr. Plowden; Deputy Inspector-General of 
Police, at the Railway Police Office af 
Howrah. At the interview there were also 
present Mr, Weston, the Moulvi and Mr. 
Cornish. It is said, at that interview 
Rahman gave information which led to the 
discovery of the bomb factory at Manicktollah. 
Mr. Plowden says, he rather thinks that 
Rahman did say something about a bomb, 
but denies that Rahman gave him informa. 
tion as to the bomb factory. I think from 
the other evidence that Mr.  Plowden is 
mistaken in his recollection that Rahman 
may have said anything about a bomb. I 
am satisfied that Mr. Plowden is correct 
that Rabman did not tell him about the 
bomb factory. That would, indeed, have 
been a piece of information so important 
that Mr. Plowden would not have forgotten 
ihe time, place and source from which he 
obtained it. The fact of production of two 
other revolvers to Mr. Cornish is, I tbirk, 
well established. But from what source 
did they come? [ am not prepared to 
accept without corroboration the statement 
of Rahman as to where these revolvers come 


from or the dates of their production, For 
instance, in the lower Court ‘he said 
he was at Mourbhunj when Jogjiban 


was arrested, Ze, on ihe 38rd May. If 
that be so, he could not be in Midnapore 
on the 2nd May when he says he obtained 
tbe revolver "Young America”. Moreover, 
the second revolver is stated to have been 
shown to Ram Saday Mookerjee on the 
26th January who made a sketch of it, 
Ram Saday has not been called as a wit- 
ness in this case, Then with regard to 
the “Message to the Punjabis” which 
Rahman says he stole from Satyendra, the 
document as printed in the paper-book looks 
all right, but if one looks at the original 
it appears that it is a corrected printer's 
proof, When a bundle of the “Message to 
the Punjabis” is sent to Satyendra for dis- 
tribution why should the corrected printer’s 
proof be sent? Moreover, ihe decument 
apparently was for distribution amongst 
Punjabis. 

There can be bat few Punjabis in 
Midnapore tu whom to distribute this 
document. Rahman’s statement how ` he 
obtained this document is far from satis- 
factory. Similar remarks apply to ihe 
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pamphlet “India Arise’ and the 
Bartman Rananiti, 

The next incident in Rahman’s evidence 
is the alleged obtaining, from Satyendra, 
a letter to Caleutta so that Rahman might 
obtain a bomb. 

The letteris Exhibit 57 and was said 
to have been written by Satyendrain Abdur 
Rahman’s pocket-book. 

According to Rahman he took his 
poeket.book to Calcutta, showed it to the 
addressee of the letter and returned with 
the letter still in his pocket-book to 
Midnapore; Moulvi tore the Ietter ont and 
took charge of it. 

Abdur Rahman was, however, unable to 
got a bomb, one of the reasons given why 
he could not get a bomb being a shortage 
of ice in Calcutta, This story is to my 
mind wholly untrue. A man of Satyendra’s 
education would not write a letter to a friend 
in a note-book of Rahman’s nor would ths 
friend having read the letter leaveit in the 
note- book to be taken back by Rahman to 
Midnapore. , 

No doubt, the Monlvi's travelling al. 
lowanee bill shows that he, the Moulvi 
was in Calcutta from tbe 23rd to 26th 
February, but as I consider neither the 
Moulvi nor Rahman to be reliable witnesses 
and the probabilities of the story being 
untrue aro so great that I reject it, I 
wholly disbelieve Rahman’s story of the visit 
to the- Annushilan Samity or to Bose’s 
Circus on the mazdan, 

The next document alleged to have 
been produced by Rahman is the bomb 
recipe, Exhibit IX, This docament is al. 


book 


leged to have been dictated to Rahman while’ 


. Jogjiban was out on bail during the pen- 
dency of the charge against him under the 
Arms Act. Jogjiban was leb out on bail 
twice during the pendency of that case, once 
on the 20th June and again on the 18th 
July. Rahman saysathat he was asked to 
lend his honse for the purpose of preparing 
bombs, bat before agreeing to do so he 
consulted the Moulvi who in turn consult- 
ed Mr. Weston. Mr, Weston says he advised 
that Rahman should not do sə but told 
Moulvi to go to Rahman to obtain the formula 
for making bombs. 

This story is again highly improbable. If 
Rahman’s story be accepted then Jogjiban 
who had been released on bail on 18th July 
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was so intent on making bombs that on the 
very next day he was trying to find a. placa 
to manufacture them. 

Moreover, I think that the Moulvi in his 
evidence in the Sessions Court clearly 
intended to fix the date of this document 
at about the 29th June when Jogjiban was 
out on bail for the first time. 

' The endorsement now on the document 
giving its date as the 20th July with the 
impossible Hindu name of Pabtopadhya is, 
I am satisfied, not genuino, Me. Hadril 
says he cannot say if the percil writing 
containing the date was ou the document 
when he had it with him in the lower 
Court. There can be little doubt but that 
Mr. Dandas, D. I. G. of Police (Ranchi 
Range), took a correct view of this document 
when it was shown to him. Ho said, “That 
appeared in the Juganter” and took no 
The probabilities are 
thatthe Moulvi woald also know of this 
recipe having appeared in the Juganter more 
especially owing to his close touch with the 
officers in the C, I. D. I reject Exhibit LX as 
a genuine document prepared as mentioned by 
Abdur Rahman. Nor am I inclined to accept 
the statements of Rahman and the Moulvi 
as to the advanca by Rahman of Rs. 50 
to Satyendra on a note of hand. Their 
statements are highly improbable and are not 
supported by Mr. Cornish. Moreover, if 
this document had been in fact given by 
Satyendra it is quite certain that the 
authorities would never have allowed it to 
pass out of their possession without taking 
a photograph of it so as to establish the 
fact that Rahman had close relations with 
Satyendra. Then, on the 2nd of May evening 
according to Rahman, a dark man cams io 
Satyendra's house speaking “in mixed English 
and Bengali," said the factories had been raided 
in Calcutta and that all had been arrested 
except Khirode and Noresh. As Rahman 
according to his evidence in the Sessions 
Court was in Mourbhunj on the 3rd May it is 
hardly possible that he conld ba in Midna- 
pore on the 2nd May evening. Abdur 
Rahman appeared to ma to ba a witness 
who had learnt his lesson bsfore coming to 
Court. When being examined.in.chief by 
Counsel for the defendants he gave his 
evidence with surprising alacrity and readi- 
ness, but when he was cross-examined there 
were long pauses, hesitation and confusion, 
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He is a witness on whose testimony, unless 
corroborated by good and independent 
testimony, 1 decline to place the slightest 
reliance. The only thing that one can say 
for certainty is that Rahman by reason of 
having been the instructor at the Akra where 
Satyendra played was acquainted with Sat- 
yendra. When Satyendra disappears from the 
scone Rahman ceases to supply any informa. 
tion true or false except Exhibit IX which 
I have already found not to be a genuine 
document. Nor is he able to give any con- 
necting link between Satyendra’s conspiracy 
aud the alleged conspiracy known 88 the 
Midnapore Bomb Conspiracy. This is more 
specially to be noticed as Jogjiban with whom 
Rahman says he waa on terms of intimaoy 
is alleged to have been a conspirator in 
both Satyendra's conspiracy and the Midna- 
pore Bomb Conspiracy and was oue of the 
accused in that case who were ultimately 
acquitted by the High Court on appeal. 
Neither do I accept the statement of Rah- 
man as to Satyendra having told him that 
they had sent a bomb through the post to Mr. 
d. 
ea point asto the position in life 
of Rahman. That he isa man of no social 
position cannot be doubted. The statement 
of the Moulvi that Mahomedan gentlemen 
of position used to sit down with him 
whilst he read to them passages from & 
sacred book and afterwards gave his guests 
light refreshments, is, Lam satisfied, absolute- 
i Seed Zia Uddin who has been called as 
a witness for the defence in this case and 
is a Zemindar and Honorary Magistrate 
gays quite clearly that the Mahomedan 
gentry would not sit down with Abdur 
Rahman. This evidence is, Lam convinced, 
correct. Rahman appears to be the son 
of a butcher and was a pətty trader in a 
very small way until he became an 1in- 
xo l other matter before parting with 
Rahman. It appears from Exhibit v (Ex- 
tracts from the proof of Rahman in the 
Crown brief used at the Sessions. Court 
(rial) that Rahman was to be examined as 
to a. statement that Santosh had made to 
him that arms were being collected at 
Purulia, Rahman said in his evidence 
here that he never made such & statement 
to any body. How then did this state- 
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ment find its way into the proof in the 
Crown brieff Rahman’s statement for tho 
Crown brief was recorded by tha defen- 
dant, Lal Mohun. Nor do I think that the 
statements of Rahman es to his reasons 
for visiting Mourbhunj and Mahisadal 
satisfactory. 

Abdur Rahman now goes out of the story 
altogether. 

Mr. Weston for soms timo prior to this 
had been receiving anonymous threatening 
letters and letters as to arms baing concgalad, 
It is also a fach that Hem Chandra Das and 
some of the others charged ia the Alipore 
Conspiracy cama from Midnapors. Mach 
stress has been placed on the fact that the 
zcemindire’ samiti at Midnapore made a grant. 
of Rs. 200 to Hem Chandra Das to assist 
him in studying s/ipi (mechanical arts) 
abroad, 

Doubtless, ib is unfortunate that the 
zemindars have made this grant as events 
have proved. The mechanical arts which 
Hem Chandra was studying abroad have 
subsequently been proved to ba the manu- 
fasture of explosives. 

But, on the other hand, we have the state- 
ment of Inspector Nagesh Ohunder Mook- 
herjee, who was Inspector in charge of 
Midnapore from 1904 to 1908, that the 
zemindirs’ samiti was not a seditious body. 
The Rs. 200 was forwarded to Hem Chan.-. 
dra through the Society for Promoting 
Scientific and Industrial Education amongst 
Indians. 

Moreover, this is not the only case in 
which a Midnapore gentleman has assisted 
financially a young man from the town who 
has gone abroad to advance his studies. 
For the evidence shows that Abinash Chandra 
Mitter, the plaintiff in one of the other suits, 
assisted Mr. Birendra Nath De with a sum of 
Rs. 8,000 to enable him to proceed to Uam- 
bridge where Mr. De graduated amongst the 
Wranglers and subsequently passed into the 
Indian Civil Servies and is now an Assistant 
Magistrate in the Central Provinces. 

Mr. De’s house is alleged to be one of the 
place where the conspirators in the Midna- 
pore Bomb Conspiracy Case used to moet and 
conspire together. 

On the 30th April 1908, Mrs. and Miss 
Kennedy were assassinated at  Mozuiferpore 
by Khudiram by means of a bomb. 

Following on this, on the 2nd May, a oy- 
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pher telegram oame to Mr. Cornish from the 
U. 1. D., Calcutta, Mr. Cornish was unable 
to decipher the telegram and sent Moulvi up 
to see Mr. Plowden. 

It had been the intention of Mr. Plowden 
to have simultaneous searches made at 
Calcutta and Midnapore but owing to the 
failure of Mr. Cornish to decipher the telegram 
this intention was frustrated. 

On that day the Alipore gang were arrest- 
ed in Calcutta and the garden at Manicktollah 
raided. The Moulvi returned to Midnapore 
late on the night of 2nd May or early on 
the morning of the 3rd May. 

On the 3rd May seven houses were searched 
in Midnapore, It is only material to give 
the names of two of the owners of the houses, 
namely, the plaintiff and Satyendra. 

The plaintiff refused to open his door to 
the Police and kept them waiting 15 or 20 
minutes. Ultimately, the Police sent for Mr. 
Nelson, the Joint Magistrate, and the plain- 
tiff permitted the Police to come in and 
make the search, The plaintiff strictly was 


entitled to refuse the Police admissicn iuto- 


his house to search it as no warrant to 
search the plaintiff's house had been ob- 
tained. 

Nothing was found in the plaintiff's house 
on that occasion, : 

Certain Bande Mataram flags and badges 
which were taken possession of by the 
Police- at the search of 8th July are said 
by the plaintiff to have been in the house 
on rd May. The defendants deny this. 

Mr. Norton suggested that during the 
delay in opening the door these articles had 
been taken to the house of Jogendra Mullick. 
That suggestion had, however, to be aban- 
doned as it is admitted that the Police 
when about to search & house first of all 
surrounded it to prevent anything from being 
taken from the house. 

At the same time, it is to be noted that 
the search of the plaintiff's house was under 
the order of the Criminal Investigation. 
Department in Caleatta so that the plain- 
tif or his family must have been under 
some suspicion at the time. On the other 
hand, when you find a system of espionage 
80 complete as has been spoken to by the 
defendant, Lal Mohun, in this case, vi2., 
that every police officer has his spy who 
is paid oat of the secret service fund, one 
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must not assume that every information given 
to the Police is trus or well-founded. 

Pausing here for one moment, it seems 
to me very obvioua that on toe informa- 
tion then in the possession of the autho- 
rities Mr. Weston was bound to be very 
watchful over the district of which he 
had charge. It is not denied that at this 
time in fact there existed a criminal con- 
gpiracy at Midnapore which included Sat- 
yendra and Khudiram, both of whom were 
subsequently hanged. They had also the 
fact that on the searches of the 3rd of May 
were found Swadeshi documents (some of 
them violent), copies of the Bartman Ra- 
naniti and Mutte kon- Pathe, swords, a bayonet 
and some other articles of a doubtful nature. 

About the middle of May 1908, one 
Rakhal Chunder Laha was appointed by 
the Moulvi with the consent of Mr. Weston 
to be a paid informer. 

There is a contest on the evidence as 
to whether the informer was a man of bad 
character or not. It is admitted that there 
are two men each called Rakhal Ohunder 
Laha, and that one of them is a man of 
bad character. In fact, the Moulvi says that 
the Rakhal Chunder Laha of bad character 
was “a desperate character.” The evidence 
is clear that the informer was the man 
of bad character. Mr. Cornish says the 
Moulvi told him that the informer was a 
drunkard: and ‘a bad lot.’ Mr. Plowden 
says also that he was informed that the 
informer was a drunkard. 

In Rakhal's proof for the Crown brief for 
use in the Sessions Court (Exhibit S.S.) 
drawn up by Lal Mohun it is stated that 
Asadulla, Head Constable, took him to the 
house of the Moulvi, The reason Mr. Weston 
approved of the appointment of Rakhal as 
an informer he states was because he was 
a friend of Jamini Mnilick’s and also a re- 
lative of Baroda and Saroda Datt. Whether 
Rakhal was at that time on terms of friend. 
ship with Jamini may be doubted for I find 
at page 14 of Hxhibit S. S. the following 
statement: “For this [ had a quarrel with 
him (that is Jamini Mallick) and I gave up 
going there and did not mix with them.” 

This is in accordance with the verna- 
cular statement but Lal Mohun altered this 
in the translation as follows:— For this I 
had the quarrel with him aud I gave up 


732 
PEARY MOHAN DAS V. WESTON. 


going to the Akra and discontinned my 
visits to him." Doubtless two pages further 
in Exhibit S. S. the informer says: “I fre- 
quently go to his Louse’, but this hardly 
seems to be consistent with the previous 
statement. The informer was, as I have said, 
appointed according to his own statement on 
the 20th May and on the 23rd May he is 
said to havecommenced giving informations 
to the Moulvi. Up to the 3lst May the 
Moulvi says that Rakhal used to come to 
his house and give his reports which the 
Moulvi wrote out in his confidential diary. 
From the end of May, the Moulvi says, 
fearing that-the fact of Rakhal’s coming to 
his house might become publie he directed 
Rakhal to go in future to Asadulla, Head 
Constable, who would record his statement, 
Why Rakhal who is a man of education 
was not permitted to write his own re- 
ports bas not been satisfactorily explained, 
The explanation that they were written 
by Asadulla because ho could write more 
quickly than Rakbal hardly seems to be 
satisfactory. 

When the Moulvi says that Rakhal was 
appointed because he was known to be one 
of the leading “Extremists” may be doubted, 
because in the proof of Rakhal (Exhibit S. 
S.) prepared by Lal Mohun I find the 
following speech said to have been addressed 
by Moulvi or Asadulla to Rakhal on the 
20th May at the Monlvi's house (Exhibit 
S. S, page 16) “you work on the side 
of the Government. It is a great sin to 
work against Government and it is an ill 
omen to the country. You mix with the 
Swadeshi agitators and let me know their 
doings.” This coupled with the statement 
on page lé of Exhibit S. S. that after 
the quarrel with Jamini Mullick the informer 
"did not mix with them” raises doubts as 
to the Moulvi believing that the informer 
was a conspirator deep in the confidence of 
his fellow-conspirators. There is, moreover, 
a remarkable fact that the reports said to 
have been given by the informer open on 
the 23rd May with the reports of meetings 
of a fully organised conspiracy. One can 
hardly imagine that an officer with the 
experience of the Moulvi in criminal investi. 
gation would not have questioned the in» 
former as to the origin and growth of such 
a formidable conspiracy. Before the Com- 
mitting Magistrate the informer stated that 
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he never gave the reports at all, but they ` 
were drawn out by the Police aud signed 
by him at one and the same time, We 
have two records of the reports said to 
have been given by the informer, Rakhal. 

One is Exhibit 56 which is said to contain 
the reports made from day to day. These 
reports commence from the Ist June. The 
other document Exhibit (t is said to have 
been written in October 1608 by Asadulla 
to assist the informer to give his evidence. 
It is said Exhibit G was dictated by Rakhal 
the informer to Asadulla from four note- 
books in Rakhal’s possession and that 
Asadulla added the marginal notes in red 
ink. Why, if Rakhal had four note books 
containing contemporaneous records of 
events and which he might use in Court to 
refresh his memory, Asadulla should draw 
him up a document which he could not so use . 
is not apparent. Moreover, if  Asadulla's 
story is correct, ib would appear that Asad- 
ula was so anxious to Save fthe informer 
trouble that he signed Exhibit G for him, but 
thename he signed was "Ram Saran Laha” 
instead of Rakhal Chandra Laha. The words 
"Ram Saran’? have been attempted to be 
erased from Exhibit G but the words are 
still distinctly visible. Exhibit (t was sub. 
sequently handed over to the defence by the 
informer and Exhibit 36 was disclosed 
by Mr. Sinha before the Committing Magis- 
trate after the informer had failed the pro- 
secution. 

I must now glance shortly—-for space will 
not permit more than a hurried glance—at 
the reporta given by the informer Rakhal. 

In order, however, to get an introduction 
to the reports it is necessary to go to the 
informer’s proof drawn up by Lal Mohun (Ex- 
hibit S. S.). 

There we find, on the 23rd May, the firat 
information given by Rakhal after his 
appointment as an informer on the. 20th 
May. 

From Exhibit S. S. we find that on that 
day the informer went to the house of Jamini 
Mullick, Hestates:— I saw some strips of 
jute, sulphar aud shots scattered there. 
Surendra said we shall prepare a bomb. 
The Police have arrested Satyendra, Jogjiban 
and Sarat Dey for nothing, If we can kill 
Lal Mohun, Moulvi and Mr, Weston, all ob- 
stacles will be removed." This is how tha 
document reads in the original translation 
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and the vernacular but -Lal Mohun in the 
translation has struck out the last sentence 
and substituted: “We must do away with 
the Police and the Firinghees.” “This even- 
ing Kissen Saha, Jotindra Nath Sen and 
Sachindra Mobun Sen will return from Oal- 
cutta after learning the art of manufacturing 
bombs. This night I shall consult with 
them.” 

Then on the same evening we are intro- 
' duced to the first secret meeting held at the 
Basanta Malati Akrah. 

The report of this meeting appears in Ex- 
hibit G. The speaker at the meeting is 
said to have been the plaintiff's son Ashu- 
. tosh: 

“There was a bench for sitting.” 

"Ashutosh Das slapped his chest and held 
forth ‘Driving away the Firinghees and Police, 
dio.” 

In Rakbal's proof prepared by Lal Mohun, 
the vernacular and orginal translation read, 
“Ashutosh Das gave a stirring and inflamatory 
speech. Lal Mohun has altered this to, "Ashu- 
tosh Das jumped up, struck his chest with his 
hand and said." 

Then we find, "There was no mattress but 
a bench only." Then in Exhibit G we find a 
report dated the 27th May that ou that day 
the informer was entrusted with a letter that 
Jamini Mullisk had received from his nephew, 
Krishna Prosad Dey, from «Calcutta. 
this clearly establishes that the letter was 
dated not later than the 27th May. 

This letter is said to have been subse- 
quently shown to the Moulvi on the lst of 
June, when the Monlvi purported to take a 
copy of it. The copy shows that the alleged 
letter is dated the 28th May. Counsel for 
the defendants admit that there is a difficulty 
, as Exhibit G purports to show that the 
letter was in the hands of the informer on 
27th May and suggests that the date copied 
by the Moulvi is a mistake. This does not 
seem tome to be probable; the terms of the 
letter and the way it is said to have been pro- 
duced suggested far more strongly that tho 
letter never in fact existed. 

The terms of the letter are as follows:-— 

“Youngest maternal uncle, my respectfal 
salutation to you. Besides what has been 
used in our work we have got 25 implements 
(bombs) for putting down the Europeans in 
excess prepared in our factory. If you re- 
quire them senda man ag soon as you get 
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this letter. If you cannot come please send a 
man as soon as convenient. If you cannot send 
any man write to me and I shall hand over 
the implements for putting down Europeans 
to the man who will come and show me letter 
in your handwriting. Why the three or four 
men of your Basanta Malati Akrak who 
learnt from us the art of making instruments 
for putting down the Europeans are sitting 
down silently? Can the enemy be submitted 
in this way? We shall wait for your letter 
or mantwoor three days and shall go away 
then with the implements towards any line 
(some Railway line). What more shall I 
write? It is useless to say further. 28:h May 
1908. i 
Krishna Prosad De, 
Jorasanko.” 

. One would have imagined that 25 bombs 
would have been sufficient for the purpose of 
exterminating the Huropeans in Midnapore, 
Bat in the report ofthe 4th of June (Exhibit 
56) we find the men who are alleged to 
have been taught bomb-making in Ca’cutta 
saying, "when we ourselves have come (here) 
let us have a house, 25 is a most insignificant 
number, we shall prepare 2,000 even. Kristo 
a:ked ua to go within three or four days and 
that time has been over simply in showing 
the letter to the members. Probably by this 
time Kristo has gone out towards any line 
(some Railway line)." 

This story about the 25 bombs and the 
proposed 2,000 bombs is, in my opinion, un- 
believable. If this story were believed 
in, it is quite certain that an urgent com- 
munication wonld have been made to Mr. 
Plowden tO endeavour to seize the 25 bombs 
which the Midnapore conspirators considered 
to be an insignificant number before Kristo 
Prosad De went towards some Railway line. 
An anarchist outrage on a Railway with 
25 bombs at’ one time seems also io be 
novel, 

To this the defendants say, we ascertained 
the address of Kristo Prosad De and found 
it correst. That, however, seems to me to 
come to nothing. Whoever gave the report 
was hardly likely to be so foclish as io give a 
name and addrcss which on the slightest in- 
quiry wculd be found to be false. 

To return to the informer’s reports, having 
got the man from Caleutta who had learnt 
bomb making the next thing is a question of 
ways and means, 
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‘The report of the 2nd June (Exhibit 
56) is the first mention of proposed subscrip- 
tion. The gentleman who is said first to 
have offered to pay is-Babu Satkari Pati 
Roy, a Sub-Deputy Magistrate. 

The defendants rely on this largely. 
It appears that onthe 2nd June this gentle. 
man was on leave and it was not im- 
possible for him to be in Midnapore. It 
is quite possible I think that he was in 
Midnapore on that day. Having regard 
to the spies and informers that were in 
the employ of the Police I think it quite 
possible if Satkari Pati Roy was in Midna- 
pore that a report to this effect was made to 
the Moulvi. 

This gentleman stil remaina in Govern. 
ment service. 

On the 3rd June according to the report in 
Exhibit No. 56 Jamini Mullick goes to Mr. K. 
B. Dutt with reference to subscriptions for 
making bombs and a place for making 
them. 

Mr. Datt is said to have written to the 
Raja of Narajole for a place. Then on the 
5th June (Exhibit 56) we find that Mr. 
K. B. Dutt had sanctioned Rs. 3,000 for 
manufacturing bombs. 

Then on the 8th June (Exhibit 56) we 
find Jamini Mallick saying that “K. B. 
Dutt, Barrister, sent Annada Charan Pal 
to the Raja of Narajole for the house, but 
as the Raja’s house at Narajole has been 
searched the Raja has got frightened and does 
nob agree to give his house at Gope.” 

The Raja’s house at Narajole at this time 
had not been searched nor is there any 
reason to suppose that at the time he believed 
it was likely to be searched. Next, under 
the same date we find a list of subscrip- 
tions for making bombs. The list is headed 
by Mr. K. B. Dutt with Rs. 100, but in 
Exhibit S. S. (the informer’s proof prepared 
by Lal Mohun) Lal Mobun has struck out 
Mr. Dutt’s name. The 3rd subscription is 
Pleaders’ Bar Library Rs. 400 (money raised 
by selling takalainamas)—~this, of course, 
means the Bar Association at Midnapore 
from funds of the Association. The learned 
Advccate-General has described the Midna- 
pore Pleaders as unscrupulous. But even 
if that were so—a term 1 should hesitate to 
apply to gentlemen belonging to an honour- 
able profession—it has not been suggested 
that they are fools, 
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That they were going to pay money out 
of their Association funds for making bombs 
when each and every Pleader would be aware 
of the fact and the risk of detection would 
ba great is not probable. 

Then, on the llth of June (Exhibit 56) 
there is said to hava been a meeting at the 
house of the Raja of Mahisadal. There were 
45 or 46 persons present at that meating, 
The name of the informer appeared originally 
as being present at that meeting, bat his . 
name bas been struck out apparently at 
the time that the report was written. Against 
the informer's name the Moulvi has written 
“astet.” 

It is a fact not unworthy of notice that 
neither in Exhibit 56 nor in Exhibit G does 
the name of the Raja’s Manager, Nalini 
Kanta Sen Gupta, appear as one of those 
who were at the meeting. But a far more 
signifizant fact is that the presence of the 
Raja of Mahisadal’s Manager at the meet- 
ing of the llth Jane is not given in the 
reports alleged fo have heen given by the 
informer until the 26th August, the very 
last report said to have been given by the 
informer. That report is in these terms: 

“ Raja's Ammuktear Nalini Kanta San at- 
tended the secret meeting which was held 
in the lodging of Mahisadal on llth June 
1603.” 

Why such a report should have been given 
on the 26th August or why the informer's 
mind on that day was fixed on the meeting 
of the llth June and the presence of the 
Raja’s Manager at that meeting one cannot 
imagine, 

At the meeting there is singing and speech- 
making. Gosto Behari Chandra and Nikunja 
Maiti sang together to a harmonium ac- 
companiment a Swadeshi song. Then a 
speech about bombs was delivered. 

Meetings advocating the making of bombs 
one would presume are held in secret. 
Doubtless this meeting at the Raja of 
Mahisadals house is described in the in- 
former’s reports (Exhibit 56) as 'ssoret." 
But how far does a meeting at which there 
is singing, playing on the harmonium and 
speech. making answer one’s ideas of a secret 
meeting? Besides, where were the Police 
and the spies of the Police officers that they 
did not hear of this meeting which must 
have been noticed by everybody in the 
neighbourhood? Lal Mohun in his evideuce 
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here stated "my spy generally kept me in- 
formed of the doings of the Swadeshi ex- 
tremists from time to time" But as at 
many of these secret meetings there was 
music and a large gathering it seems remark- 
able that the spres were not able to detect the 
fact that the meetings were held. 

Next, we come to the information of the 
12th June (Exhibit 56). 

Deb Das Karan is said to have reported 
that "he went to Mr. K. B. Datt, Barris- 
ier,and has made him write and post a 
letter to Surendra Baba in (or of) Caleutta 
tosend bombs. . . . . The moderate 
and extremists have all united.” 

We find the same thing set out in Exhibit 
S. S. at page 17. That Surendra Babu of 
Caleutta would to any Bengali mean Babu 
Surendra Nath Banerjee is clear from the 
evidence, We also know that at the Con- 
ference in December 1907 Surendra Babu 
aud Mr. Dutt were two of ths small remnant 
that remained as “Moderates” and it is also 
in evidence that Surendra Babu and Mr. 
K. B. Dutt are on terms of intimate friend- 
ship. In Exhibit S. S. where the passage 
occurs I find the remark by Lal Mohun 
"omit." When the Moulvi was crogs-ex- 
amined as to this passage he said "Babu 
Surendra Nath Banerjee is not Surendra 
Babu of Caleutta, but Surendra Baba of 
Barrackpore.” But no person that has 
lived in Bengal would accept such a state- 
ment; although it is true that Surendra Babu 
does in fact live at Barrackpore but the 
a hole. of his public life has been associated 
with Calcutta. j 

Then much reliance has been placed on 
the statement in Exhibit O, O. O. “Suren 
Babu not known.” The Moulvi’s evidence 
is that subesqueub inquiries were made by 
the Police in Calcutta and they found out 
that it was another man altogether. But 
euriously his name also happens to be 
Surendra Nath Banerjee. 

Mr. Plowden did not appear to know 
anything about this inquiry at all, 

1 think there can belittle doubt that in 
the first instance at any rate it was intended 
to implicate Babu Surendra Nath Banerjee 
of the Bengali newspaper. Then we find 
under the same date "Deb Das Karan will 
settle (take on lease) the tvvo-storied house 
of Paramananda Shaha to be let on hire 
for manufacturing bombs, There will be 
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four houses for manufacturing bombs. If 
any one gives information to the Police and 
gets it detectedthe remaining three will serve 
the purpose.’ The next infromation to 
which it is necessary to call attention is the 
one reported on the 14th June (Exhibit 
56). This gives the return of Santosh and 
his drilling of the boys who become “ex- 
cited." Then on the 15th June there was a 
meeting, said tohave been intended to be 
held at the honse of the Maharaja of 
Mourbhunj but the meeting was postponed 
as Deb Das Karan could not attend owing 
to the rain. 

On the 16th of June (Exhibit 56) the in. 
former was informed that in accordauce with 
the letter written by Mr. K. B, Datt a bomb 
had been forwarded from Calcutta and it 
was being keptas a sample by Deb Das. 
I very much doubt whother bombs ars made 
from a sample. Moreover, the young men 
who had returned to Midnapore after learning 
the art of bomb-making at the Anushilan 
Samitiin Caleutta conld hardly require a 
sample before setting to work. Then on the 
17th June (Exhibit No. 56) we find “on the 
day fixed Rash Behary Ghose will come from 
Calcutta to conduct the case against Sat- 
yendra Bose and others. He will not charge 
avy fees for conducting the case.” This, of 
sourse, is intended to implicate Dr. Rash 
Behary Ghose, the eminent Vakil, with 
Stayendra by showing that he was on such 
terms with Satyendra that he would come 
and defend him withont fees. Every one 
in these Courts is aware that Dr, Ghose does 
not practise inthe Criminal Courts. 

Next we come to the 18th June (Exhibit 
56). This purports to relate the story 
ofthe first production of the bomb by 
Surendra Nath Mookerjee at the house of 
Rajabala, a prostitute, where in the preseace 
of the informer, Nikunja Maitiand Jnanendra 
Sircar, the bomb was placed on the bed of 
the prostitute and supported by two pillows. 
This is said to have taken place some time 
after 10 o’clock at night and it is evident 
both from Exhibit 56 and Exhibit S. S. 
and Exhibit G thatthe prostitute was pre- 
sent. 

The discussion that took placeat the prosti. 
tute’s house before the arrival of Surendra 
Nath with the bomb was “whether India 
might be free some time or other" The 
hour is somewhere after 10 o'clock at night, 
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I doubt whether the house of a woman of the 
town is either the place or a late hour of the 
night the time where these young men would 


meet to discuss " whether India might be free’ 


some timeor other.” On this incident as 
get ont in Rakhal’s proof as drawn up by 
Lal Mohun (Exhibit S. S.) there is one 
malter worth noting. 

The Monlvi and Asadulla have both sworn 
in this suit that after the end of May all the 
reporta of Rakhal, the informer, which were 
drawn up by Asadulla were drawn up by 
him at his own house and that the informer 
on those occasions never come tothe Moulvi'a 
house, This the Monlvi says he didin order 
to avoid the public finding out the employ- 
ment of Rakhal. 

Now the account of the meeting at Raja- 
bala prsostitute's house is drawn up by 
Asadulla and signed, so is therepor& on the 
day previous. Batlook at Exhibit S, S. and 
see how far the Moulvi and Asadulla’s story 
is supported by that statement. The informer 
there says as taken down by Lal Mohun: 
"At about 10 P. a. (on the 17th June) when 
returning home from the house of Moulvi 
Saheb, Deputy Superintendent of Police, I 
saw Jnanendra Nath Sircar, brother of Jo. 
gendra Nath Sircar sitting at my door.” 
The informer then proceeds to relate how ho 
went with Jnanedra to Rajabala'r. 

It is certainly very curious that if the 
Moulvi and Asadulla’s evidence is true that 
the informer should say he was coming from 
the Moulvi's house and that this fact was to 
appear in the proof of the informer upon 
which he was to be examined by Counsel in 
Court. < 

Under the entry of the 18th June in Ex. 
hibit 56 there also purports to be a 
description of the wrecking of the train of 
the Lieatenant-Governor. ‘This part of the 
alleged information is, however, omitted from 
Exhibit S. S. (Rakhal’s proof). The report 
states that the information as to the date of 
the journey of the Lieutenant Governor was 
furnished by the elder brother of Khagendra 


Nath Banerjee (one of the plaintiffs ia the’ 


other suite) who waa employed in the offices 
of the Lieutenant. Governor. 

it appears from Khagendra's evidence that 
none of his brothers is so employed. Ba. 
tween the 19th and 29th June there are no 
reports made by Ásadulla ag it is said he was 
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ill, The Moulvi says that during this time he 
recorded Rakhal’s information in his confi- 
dential diary. That diary has not been 
produced. 

Exhibit G, however, does give reports of 
two meetings—one said to have been held at 
Kamini prostitute’s on 28rd June and the 
other held at the house of Trailokya Nath 
Paulon the 28th June. Atthe first of these 
two meetings Satyendra Nath Bose was not 
only present but he was the speaker at the 
meeting and at the second meeting Jogjiban 
Ghose was present, At that time both 
Satyendra and Jogjiban were out of jail. 
But one naturally asks what was the first 
informer, Abdur Rahman, doing that he did 
not find out about these two meetingsP He 
was then drawing hig pay as a spy and accord- 
ing to his evidence he was on such terms 
with Satyendra and his party that they had 
supplied him with revolvers, given him a 
letter to get a bomb in Calcutta, eic. More- 
over, according to Rabman the first thing 
that Jogjiban did when he came oub of jail 
on the 18th July was to try and get Rahman 
tolend his house for the preparation of 
bombs. Hence Exhibit 1X. 

On the 29th June (Exhibit 56) the in- 
former reporta that Jamini Mullick said to 
him, "S. P. Sinha, Barrister, was engaged 
by the Government in the case against 
Khudiram and Mr. Cotton, Barrister, was 
engaged on behalf of Khudi Ram and that 
S. P. Sinha wants to have Khudiram 
hanged while Cotton sass if Khudiram 
be hanged there would be disturbance in 
India." 

Mr. Sinha did not appear in the case 
against Khudiram and Mr. Cotton had left 
India some years before. 

Then on the 30'h June (Exhibit 56) 
the informer relates an account of a meeting 
at which the bomb was produced, In Ex- 
hibit S. S. (the informer's proof) the infor- 
mer says nothing about a bomb being produced. 
It is suggested by Counsel on behalf of the 
defendants that the informer has made a 
mis:ske as to dates inthis report asd that 
he was orly relating on hearsay what he had 
been told. I may pass over the report of 
the Ist July stating thab a. wealthy zemzndar, 
Iswar Chandra Chowdhury, had said, “Now 
our work lies in killing the F'iringhees" and 
subscribing Rs. 20 towards the manufacture 
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of bombs aud the report of the 2nd July 

‘stating that Santosh drilled the boys of 
Swadeshi Samiti. 

. Then we come to the report of the meeting 
of the 8rd July (Exhibit 53) said to 
have been held at the house of Upeadra Nath 
Maiti, the leader of the Bar at Midnapore. 

This meetiog is called in Exhibit S. S. “a 
secret meeting." There were 37 people pre- 
sent at the meeting. There was again 
singing to the accompaniment of a hbar- 
monium and speech.making, Then it is 
reported, A photo of Magistrate's house was 
shown.” The defendant’s Counsel rely much 
on that statement. But at that date Hem 
Chandra Das's album which contained a 
photograph of Mr. Weston'a house had been 
exhibited in the Alipore case and itis pro- 
bable that the Polica at Midnapore had been 
informed of this fact. The next statement, 
said to have been made by Hash Bahari B.se, 
is, "my friend Hem Chandra Das has given 
me these photos and he has alio taught me 
to make revolvers. I cannot start a work. 
shop for want of funds.” The suggestion 
that ina few days Hem Chandra Das had 
taught Rash Behary Bose to ‘make revol- 
vers" is, of course, absurd. The suggestion 
by Mr. Norton that what the report means 
is that Hem Chandra Das had taught Rash 
" Behari to clean up rusty revolvers does nob 
‘seem prob.ble as it is not likely that Rash 
Bahari wotll want to open a workshop for 
that purpose. 

At this meeting on the 3rd Joly at 
Upendra Maiti’s house the bomb fonnd at 
the plaintiffs house on the 8:h July ia 
alleged to have baen produced. Therefore, 
the meeting is an essential link in the chain 
of reports, Now the ane of Upendra 
Nath Maiti does not appear in the earlier 
reports nor does it appear in the later 
reports. 1 take the following remarks 
from the judgment of the Chief Justice and 
Mookerjee, J., on the hearing of the appeal 
in the bomb conspiracy case: — Bat 
Upendra Maiti is apparently a man of 
exccllant character and higa standing a5 
Midaapore and tbongh originally placed 
before the Magistro as ons of the œn- 
spirators, the Advocate-Gauaral, Me. Sinha, 
withdrew tha charge against him, Tao 
Additional Sessions Judge in his judgmonb 
has stated that ia his belief Upsndra Maiti 
has not done and sail what was allozed 
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against him—and before us the Advocate 
General, Mr. Grego:y, has conceded that 


the story of the meeting at Upendra Maiti’s 


house must be discarded as false.” 

Mr. Gregory stated before me that he 
made no-such almission af all. All that ho 
says he did was to state thab it he was asked 
what portion of his case he would abindon 
he said he would sbindon the caso against 
Upendra Maiti. I think Me. Gregory’s 
recoll:etion is at fault. The case against 
Upendra Maiti had boen abwndoned b; Mr. 
Sinha months before, The l:arned Judges 
who heard the appeal are clear in their 
recollection that Mr. Gregory made this 
statement aud are supported by their judg- 
ment as to wich no exception was taken until 
the hearing of thi: present suit, 

Of course, Mr. Gregory’s statement cannot 
b'nd the defendants in this suit. Bat the 
Moulvi was present in Court whilst the 
appeal was being heard and Mr. Gregory’s 
statement must have baen made in his 
presence. If the meeting at U pen ira M viti’s 
did not iu fact take place it creates such 
a beak in the chaia of the reports as almost 
to destroy the story. 

Then the defendants rely much on the 
statement in the report of the Sth July 
(Exhibit 56) as to tae list of the wit- 
nesses in the case against Jogjibin under 
tih» Arms Aot. Butsuch list, if knewa to 
anybody, would be known to the Volios, 
Then wa come to the report of the 7th 
July (ixhibit 55) when the Raja of 
Narajole is said to have come to Jamini 
Muallick’s to see the bomb. Mow whas was 
the Raja coming to see? —to all oatward ap- 
pearances a ball wrapped up in jute. 

This story does nob seem very probible bat 
when I turn to Exhibit Œ. which was drawn 
up by Asadalla, Head Constable, to enable 
the informer to get up his evidence, I fiud 
that the date of 7th July is written and 
then a blank spaes is l3ft so that the 
incidents of the 7ch July may be written ia 
sabieguently, Bat this is not all. Por 
when I go to tho proof of the iuformer 
drawi ao by Lil Mohan (ichibis S. 5) 
I fad in the veriacalar tie ranoro of the 
incidents of the 7:h daly as origiaaily werittea 
wore differen’ to those eontalaed in E calb'c 
E6 for the same date. Bis sabsagiently 
the vernacalar of Hxhbt S. S. has Djen 
considerab'7 altered in à different ink to 
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bring the story into line with that set ont 
in Exhibit 56. 

Before proceeding to consider the applica- 
tion for the search warrant of the plaintiff's 
house on the evening of the 7th July I will 
refer to the transfer of Ashutosh from Midna- 
pore to Mczufferpur on the 3rd July. 

Ashutosh was a mail clerk in the Mid- 
napore Post Office and was transferred on 
six hours’ notice to Mozufferpur by order 
communicated by telegram from the Post 
Master-General. That the the transfer took 
place at the instarce of Mr. Weston cannot 
be doubted. The only question is whether 
Mr Weston took action on the representa- 


tion of the Moulvi and Lal Mohun or on his 


own initiative. 
Before tke Sessions Judge Mr. Weston 
stated, “The Police in charge of this case 


suggested to me that Ashu should be 
transferred. I took action on that repre- 
sentation.” 
Mr. Cornish’s evidence is to the same 
effect. 
But here Mr. Weston goes back from 


the statement he made in the Sessions Court 
and says that he asked Mr. Plowden to 
get Ashu transferred as letters sent by him 
got lost in the post. 


If it was suspected that Ashutosh was 
stealing letters at Midnapore it hardly 
seems a good reason to transfer him to another 


post office on six hours’ notice where he 
could do the same. 
Moreover, the request for Ashutosh’s 


transfer comirg through the Criminal In. 
vestigation Department suggests that the 
reason given by Mr. Weston before the Ses- 
sions Court and Mr. Cornish in his evidence 
here is the true one. 


On the Sth July, Noresh, Sub. Inspector, 
and Mohendra, Sub-Inspector, called at the 
plaintiff's house to inquire about Ashu. 
Noresh says the Moulvi told him to find out 
where Ashu was. Santosh says that Noresh 
came and inquired about Áshu as he said he 
wanted to deposit money in the Post Office 
Savings Bank and he wanted Ashu to tell him 
the rules. 

Santosh gave the Police officers a chzllum 
of tobacco which they sat and smoked in 
the plaintiff's battakhannah within a few 
feet of the bomb if the informer’s story be 
correct, 
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I now come to the incidents on the 
night ofthe 7sn July. On that night the. 
Moulvi applied for and obtained from Mr, 
Nelson a warrant to search Santosh’s 
house. 

It isin dispute whether this application 
was made with the approval of Mr. Was- 
ton. The defendants in their written 
statements admit that it was so made, but 
on this suit being called on for hearing 
Mr. Norton applied for leave to amend the 
written statements by striking ont this ad- 
mission. The evidence, however, satisfies me 
that Mr. Weston did know beforehand of 
the intention to apply for the warrant to 
search Santosh’s house. 

Mr. Cornish so stated in his evidence 
and on the 8rd March (Friday) the Moulvi 
in cGrossexamination also so stated. But 
on the following Tuesday (7sh March) he 
resiled from his previous statement. In 
my opinion the evidence ofthe Moulvi given 
on the 3rd March on this point is the true 
version, 


Then early on the morning of the 8:h 
of July the search party consisting of csn- 
stables and Military Police under the com- 
mand of Mr. Brett, Assistant Superintendent 
of Police, started from the Sub.Inspeotor'a 
quarters.  Theparty was broken up into two— 
one party under the command of Mr. Brett: 
proceeding to the plaintiff's house, the other 
party in charge of Asadulla going to surround 
Hanumapjee’s temple. 


On arrival at the plaintiff's house the 
Military Police surrounded the hoase and 
then knocked at the door. After some 
little delay the door was opened. There 
has been a good deal of evidence as to 
how long this delay was. However, in my 
view of the evidence the delay lasted some 
minutes, quite long enough to enable Santosh 
to get rid of the bomb if he knew of itg 
existence and he so desired. It is said 
that this could not be done  bscause some 
of the Military Police were posted on the 
roof of the plaintiff's house bsfore the door 
was opened. This evidence L do not accept, 
It ia put forward in this Court for the 
first time. The Subadar, Mr, Wilson, who 
was in charge of the Military Police and who 
spoke as to the placing of the Military 
Police on the roof was nob a satisfactory 
witness. The door being opened the Police 
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entered with their search witnesses. The 
Moulvi pointed out Santosh to Mr. Brett. 
Then the boy Bonomali who had been 
sleeping either on a khat or on the floor 
beside a khat in the bartakhannah was im- 
mediately placed under guard by the Moulvi. 

The plaintiff said that before the search 
commenced he must have his own witnesses 
to the search. These were sent for and 
having arrived the search commenced. 
Santosh's room was searched first. Certain 
Bande Mataram badges and flags, lists of 
volunteers and some other papers were found 
there. Then the rest of the house was 
searched and lastly the battakhannah. While 
the battakhannah was being searched neither 
Mr. Brett nor the plaintiff was present. 
Asadulla at that time came from the 
Hanumanjee’s temple and was permitted to 
enter the plaintiffs house. Asadulla’s evi- 
dence is that as they had been kept wait- 
ing so long at the Hanumanjee's temple 
(about two hours) he came to see why the 
search party were taking such along time. 
He says that Mr. Wilson, the Subadar, 
searched him before he allowed him to enter 
the house. This I do not believe. He made 
the statement voluntarily and notin answer 
to any question and Mr. Wilson was never 
| asked anything about this in his evidence. 

Almost immediately after the arrival of 
Asadulla the bomb was discovered. It is 
said to have been first seen by a constable 
Ohuni Singh and then by Asadulle. Asadulla 
ran to Mr. Brett and informed him that 
something round has been found. 

The constable, Chuni Singh, has not been 
called as a witness in this case. 

. The bomb was found amongst some loose 
door frames which were leaning against the 
wall; near the door frames was a palki. 

Now the information of the informer that 
Asadulla says he recorded on the evening 
of the 7th July states tbat” Santosh took 
the bomb to his battakhannah the doors of 
which he shut up from inside.” It is a 
remarkable fact, as I have already pointed 
out, that Exhibit G contains no account of 
tke incident ofthe 7th July, only the date 
of the 7:h July being written, a blank space 
being lefs below to write in the incidents 
later. 

In Exhibit LXXXIIIA, a statement of 
Rakhal recorded by Mr. Weston on the 22ad 
August 1908, Rakhal in relating the incidents 
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of the 7th July says he saw Santosh get 
the bemb from near the palki and when 
Santosh was taking the bomb back from 
Jamini Mullick’s house the same day he 
said, I followed to see where the bomb was 
put and the same night I gave information 
to the Police.” 

Santosh when he saw the bomb said it 
was a benar? ball (a ball used in some game) 
and then a langoéa (that is loin cloth worn 
when wrestling)—and Santosh wanted to 
pick up the bomb but he was prevented from 
doing so. 

Then Santosh was arrested. Mr. Brett 
placed the bomb in his handkerchief and 
carried it so suspended. 

Santosh after the excitement felt thirsty 
and wanted a drink of water and Mr. Brett 
took him into the inner apartments to his 
mother where he was given a drink of water 
and some refreshment as he had not broken 
his fast that morning. The old lady took 
hold of Mr. Brett’s hand with which he was 
holding the bomb and raised the back of it 
a few times to her forehead. Unfortunately, 
Mr. Brett at that time did not understand 
the vernacular and cannot, therefore, say what 
the old lady said. Mr. Norton suggests that 
the old lady was performing an act of 
reverence towards Mr. Brett imploring him 
to save her son Santosh and that the old 
Jady's story ought not tobe accepted. The 
old lady’s story is that she told Mr. Brett 
that her son was innocent and that she was 
willing to stake her life on his innocence 
and if permitted would strike the bomb 
against her forehead to show that the article 
was not a dangerous one. 

I have no hesitation in accepting the 
mother’s story as to this. Then Santosh 
was taken away by the Moulvi and Lal 
Mohun. They went to the Hanumanjee's 
temple where a short search was conducted 
by Lal Mohun, after which Santosh was sent 
to the thanah. 

Then there is & conflict on the evidence 
as to whetber the Moulvi returned to the 
plaintiff’s house that day. Iam of opinion 
that he did and that the old lady’s evidence 
on this point is substantially accurate. Her 
story is that in about half an hour, after 
Santosh had been taken away the Moulvi 
returned and found her in tears. She said 
that her son was innocent and that this wes 
the second time within a short period that her 
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house had been searched by the Police. 
However, she said sbe was the aunt (mashi) 
of Dr. Rash Behary Ghose and she would lay 
all the facts of the case before him and see 
her son righted. She says that upon Ler 
mentioning the rame of Dr. Rash Bahary 
Ghose tbe Moulvi said that Dr. Ghose was 
an old class friend of his own and, therefore, 
if she was Dr. Ghose’s mı g`i she mret be his 
mashz also, That all Santosh had got to do 
would be to follow the advice of the Police, 
and all wonld be well—and that he would 
call the next morning and tell her how to act. 
The Moulvi denies this interview with the 
oid lady- altogether. 

1 accept not only the fact of the interview 
but also substantially the old lady's account 
of what tock place, Later, on the 8th of 
July, other house searches took place. 
Amongst the houses so searched was that of 
Jamini Mullick. The bomb was subsequently 
opened by Majer (then Captain) Weinman, 
1. M. S., who found that the “ core consisted 
ofa yellowish brownish powder mixed with 
Shot " and it was then taken by Mr. Brett 
and handed over in Caleutta to the Chemical 
Examiner. Major Weinman gave his certi- 
ficates on the 9th Jaly (Exhibit 36). 
On the 8th July Santosh was kept at the 
hanch hajut. Santosh’s evidence is that 
there the Police tried to induce him to 
confess both on the night of the 8th July 
and the morning of the 9th July. 

The mother’s evidence is that on the 
morning of the ¢th July the Monlvi saw 
her and latter she visited Santosh atthe 
thanah, 

It is said that in consequence of this 
Santcsh was put up before Mr. Nelson as 


a confessing prisoner it being hoped that the 


motner had induced him to confess, 

Now what do we find when Santosh is 
pat up before Mr. Nelson, Joint Magis. 
trate, on the 9.h July ? Mr. Nelson denies 
that Santosh was put up as a confessing 
prisoner, but what do the records of the 
Court show ? 

First of ail, Mr. Nelson had handed to 
him by a Polica offixsr, the Court Inspector 
Rash B.hari Sen, a form headed “Porm for 
recordeng the confession of an accased 
person." He then proceeds to pat to San. 
tosh the question that is usually put by 
a Magistrate to a confessing prisoner: 
_“Q.—-Do you understand that I am a 
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Magistrate and that any statement you 
may make may be used in evidence, 

A,.— Yes.” 

Santosh’s statement so far from making 
a coufession stated that the article found 
on the Ssh Jaly was not a bomb. 

Mr. Nelson's order.sheet for 9th July is 
also very instructive:— 

" Date, Order. 
9 7.68. Santosh Das makes no confession.” 

Mr. Nelsons memory is, I am sure, at 
fanltin stating that Sautosh was not pro- 
duced before him on the 9th Joly as a 
confessing prisoner. The documents seem 
to me tobe absolutely conelasive to the 
contrary. There ia also the evidence of 
Lackhi Narain Sarkiur, Mr. Nelson's bench 
clerk, who has been called as a witness for 
the defenee in this case. He states that on 
one occasion Sintosh was produe»sd before 
Me. Nelson in Court as a confessing 
prisoner and that he was placed at the side 
of the Magistsate’s table to have his con- 
fession recorded. It is not euggested that 
this could be on any other occasion except 
the 9:h Jaly. Tho Oourb Inspector, Rash 
Behari Sen, though cited as a witness aud 
present in the Court premises has not been 
called as a witness. 

Bat if Santosh was produced before the 
Court on the Yth July as a confessing prison- 
er, why was it supposed thaton that day 
he would make a confession? The only 
reasons that can b» suggestd are that after 
the visits of the Folice to Sautosh and his 
mother and the visitof the mother to the 
son ab the #hanah i6 was hoped that San- 
tosh would make the desired confession. 

On tha 9ih July, Mr. ivelaon remanded 
Santosh to jail till the 23rd of July. 

Now it is elleged by the plaintiff that 
the bomb was placed in his housa by the 
boy Bonomali at the instigation of the 
Moulvi. l 

Bonomali's story is that on a day just 
at the end of Jane a constable Kartick 
Singh came and took him to the house of 
the Moulvi where the Monlvi aikod him if 
he was wilinz £o enter his servica aad 
that Bonomalt orprossed hia willinguess to 
do so aai the Movalri suid ho woald send 
for him when he wantel him. Boaomial's 
story ia thas on tha 7.2 July tha Moalvi 
again sant for him and tha Moalvigava him 
the bomb. Bonomali says that the Moulv 
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directed a constable to accompany him bask 
to the plaintiff's house. He says he was 
unable to place the bomb in Santosh's room 
as requested as Santosh was ocoupving his 
room, but he plased ib in the batickhannah 
on a loose door frame that was resting 
against the wall and then informed the 
constable who left, Next morning the search 
of the plaintiff's house took place. 

Bonomali says that after the search he 
went to his mother’s house and subsequently 
was taken by a constable to Santragachi 
where the constable left him. There he 
met a boy who took him to a place called 
Podra where he entered into service of one 
Kally Kristo Bose. There he says he re- 
mained for about three months, and then 
returned to Midnapore at the time of the 
pujas. The defendants deny the story al- 
together. They say that there is only ono 
constable reamed Kartiek Singh in Midna- 
pore District and he was transferred from 
Midnapoare Town to Ramjibanpore on the 
24th May, 1908, and there he remained 
until long after the end of June. The 
boy Bonomali identified the witness constable 
Kartick Singh as the man who took him 
to the Moulvi—so there is no doubt as to 
ibe constable the boy means. 
in his evidence before me at first tried to 
get out of the story told by Bonomali by 
stating that from the 27th June he was 
away from Miduapore undergoing medical 
treatment in Calentta, That story has been 
conclusively demonstrated to be incorrect. 

Is the evidence sufficient, therefore, to 
show that the constable Karlick was in 
Midnapore at the end of June? The evi- 
dence shows that ons constable Kartick was 
transferred to Ramjibanpore on the 24th May. 
Bat Mr. Datt suggests this is a different 
Kartick. 

The grounds he puts this suggestion on 
are, first, why should Bonomali say that 
Kartick out of the 600 constables in Midna- 
pore District took him to the Movlvi i£ 
Kartick was not in fact in Midnapore P Next 
it appears from the District Order Book 
that a couvetable named Kartick Singh was 
censured for keeping a pistol without license. 
This ought, if ib refers to the Kartick Singh 
at Ramjibanpore, to have been communicated 
to the Police Siation ab Ramjibanpore for 
communication to Kartick there. Is appears 
irom the evidence of the Police officers from 
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Ramjibanpore that no such censure was 
communicated to them and, therefore, Mr. 
Dutt raya that the censure does not relate 
to the Kartick Singh at Ramjibanpore but 
to some other Kartisk. Then, before the 
Committing Magistrate tha Moulvi in cross- 
examina'in stated: — 

"I have no constable by the name of 
Kartiek, There was one of that name at 
the £hanah. I don't remember if he was 
there in July. I had to have him removed to 
the thanahas he used to give oat our secrets 
to the Extremists. I do not know if he was 
dismissed but he was reported against and 
sentaway. E donot know where he is now. 
I do nob know what Kartick’s daties were. 
He was not working under me. I never 
sent Kartick constable to bring the boy to 
my house. Ha never brought the boy to 
my house." In the Sessions Court the de- 
fence sammoned Kartick as a witness for 
the defence. The prosecation did nof call 
Kartick, neither did the defencsa, The case 
was closed. The defence Counsel had fiaish- 
ed their addresses when the unusual proce- 
dure was adopted by the Sessions Jndge 
at the suggestion of the Crown Oounsel of 
calling not only Kartick as a witness but 
ala» two other witnesses, Mon Mohan Roy 
and Mahomed Amir Khan, to corroborate 
him. 

The Sessions Jadge then -allowed the de- 
fence to calla witness Gyanda Nandvn San 
and alao to recall a witness Kishoripati 
Rai. 

Kis] ori deposed that the reason Kartick 
had been summoned as a witness was be- 
cause Kishorihad mst him at hia (Kishori's) 
unclear, an Honorary Magistrate, where 
Kartiek told him he had taken the boy to 
the Moulvi and that after Kartick had been 
summoned as a witness for the defence at 
Sessions he went to see Kishori. Kishori 
said Kartick told him then that as he was 
in Police services he could not speak against 
the Police. That Kartick on coming to 
Midnapore after reeaiviag his sammoas did 
gə tos Kishori'is nob daniel by Kar- 
tick in this Coarb although Kishori was 
not one of the Plealars engagoal for the 
defence. 

The evidence  ssems to establigh that 
Bonomali’s story about going to Kali Bose’s 
at Podra after the search is true. Bat, after 
all, the whole of the story as to whether the 
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Monlvi had the bomb introduced into the 
plaintiff’s house hinges on the fact whether 
Kartick tock the boy Bonomali to the Moulvi 
as alleged. Doubtless,as I have pointed out, 
there are some circumstances that may 
suggest that the Kartick that was transfer- 
red to Ramjibavpore on the 24th May 1908, is 
not the Kartick referred to by Bonomali. 

The witness Kartiok has denied that he 
was transferred for misconduct as alleged by 
the Moulvi before the Committing Magis- 
traie. 

There was also the desire of the Moulvi in 
his evidence to show that he was absent from 
Midnapore at the time 16 was said that 
Kartick took Bonomali to him but which had 
to be abandoned. 

Then Mr. Dutt complained that none of the 
orders relating to the constable Kartick wbich 
were passed by Mr. Cornish were put to Mr. 
Cornish although he gave evidence before me, 
but that they have been proved by a sub- 
ordinate officer who was nob even stationed at 
Midnapore at the time the orders were 
passed. 

The onus, however, of proving that Kartick 
took Bonomali to the Moulvi is on the plain- 
tiff. There may be some matters of suspicion 
on the evidence. Iam of opinion, however, 
that the plaintiff has not discharged the onus 
that ison him. As I have already said that 
the whole of the story of the bomb having 
been placed in the plaintiffs house at the 
instigation of the Moulvirests on the plaintiff 
being able to prove that Kartick took 
Bonomali to the Moulvi. This the plaintiff 
has not proved. On the evidence before me, I 
am urable to say who placed the bomb in the 
plaintiff's house but in my opinion Santosh 
did not. 

I shall now deal very shortly with the 
rest of the reports said to have been given by 
the informer after the 8th of July. 

Now one would have thought, after the 
searches on the 8th of July, the conspirators 
would be somewhat careful as to their move. 
ments, for if the story related by Rakhal be 
true they must have thought that the Police 
had got information as to the conspiracy. 

But one finds on the 10th July (Exhibit 56) 
there is a meeting of 31 persons atthe house 
of Mr. Birendra Nath Dey of the Indian Civil 
Service. 

Again Gosto Behary is there singing to the 
harmonium, The song he sings is “the song 
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of the 8rd Joly." If the meeting said to 
have been held at Upendra Maiti's on the 3rd 
July did not take place, as both the Sessions 
Judge and the High Court appeal held, 
"the song of the 3rd July" is a somewhat 
serious diffieulty. For if the soug was not 
in fact sung on the 3rd of July it may well 
be argued that it was not sung on the 10th 
July. . 

Then speeches against the Firingees and 
in favour of bombs are delivered. All thia 
takes place between 6 and 7 in the 
evening. 

Again, onthe 12th July (Exhibit 56) there 
is & report of a meeting at the house of 
Jamini Mullick at which 42 persons were 
present, 

Gosto Behari again sings a seditious song 
to the accompaniment of a harmonium, 
Then there are speeches against the Firingees 
and abont bombs. All thia takes place 
between 11 and 12 in the morning. One 
cannot help asking, what were the Police of 
Midnapore doing if they did not find any 
irace of ihese meetings held in the day time 
atthe houses of leading citizens? Moreover, 
with regard to Jamini Mulliek at whose house 
this meeting is alleged to have been held it 
kas to be remembered that his house had 
been searched on the 8th of July. It was, 
therefore, highly improbable that he would 
hold a meeting at his housein broad daylight 
four days afterwards at which there would 
be singing ard speech making, There is 
also a significant fact with regard to Jamini 
Mullick that ib is common ground that on the 
9th July, the day after bis house was 
searched, a meeting tock place between him 
and the Moulvi at the latter’s house. Jamini’s 
account of the meeting at the Moulvi'a 
is that the Moulvi sent for him and de- 
manded Rs. 10,000 and said it was better 
to pay Rs. 10,000 now than spend a 
lakh hereafter. The Moulvi's account is that 
Jamini came and asked him why his house 
had been searched and the Moulvi informed 
him ke could not give him the reasons as it 
was by the Magistrate’s order. During the 
cross examination of Jamini by Mr. Garth he 
put it to bim that he (Jamini) had told Dr, 
Bankim Chandra Ghose that the story about 
the Mculvi demanding Rs. 10,000 was untrue 
and that this interview between Dr. Bankim 
and Jamini was overheard by Sub-Inspector 
Noresh. Both Dr. Bankim and Sub-Inspector 
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Noresh have been examined here as 
witnesses on behalf of the defendants. Not 
a single question was put to either of them 
with regard to the alleged interview between 
Jamini and Dr. Bankim or of Noresh 
overhearing the conversation. Iam inclined to 
think that Jamini’s account of the interview 
he had with the Moulvi is the true one. But 
whichever account one accepts of the inter- 
view itis highly improbable that Jamini would 
hold a large meeting at his house on the 12th 
Jaly. Then on the 13th of July (Exhibit 56) 
the informer reports that Jamini has sent a 
letter by post to his nephew at 4 p. Įm., with 
envelope and paper on which was written 
Bande Mataram. This letter asked his nephew 
to keep ready gunpowder” and other things 
necessery for preparationof bombs. 

Space forbids me to do more than to deal 
shortly with the rest of the alleged reports 
of the informer. But the report of the 17th 
July cannot he passed over. The portion I 
refer to is as follows:— Surendra Mookerjee 
prepares bombs, etc. The one he made on 
the terrace of Hanumanjee’s temple exploded 
when being wrapped up. He has thrown 
that off (away) and is preparing a new one. 
He will prepare it within 4 or 5 days.” One 
may doubt whether Surendra, the temple 
having been searched on the 8th July, was 
likely to be making bombs on the terrace of 
the temple on the 17th July. But the story 
that the bomb exploded whilst Surendra was 
wrapping it up and, therefore, he threw away 
the remnantis so absurd thatit is impossible 
to ask any one to believe it. The bomb that 
was subsequently found at the Datta’ record- 
house is said to have baen substituted by 
Surendra in place of the bomb that exploded. 

On examination by the Chemical Examiner 
this bomb was proved to be of a highly 
dangerous character. If the bomb had explod- 
ed in Surendra's hand, there ean be no doubt 
that not only would there be no part of the 
bomb left for him to “throw away” but that 
Surendra must have been terribly injured. 
But so far from being injured we find Suren- 
dra industriously working away atthe new 
bomb, so much so that on the 19th July at 2 
p. M. Surendra showed the informer on 
the terrace of the temple the new bomb “half 
prepared.” Then at & meeting at Saroda 
Dutt’s on the 23rd July at 9-30 AM. Sauren- 
dra produces the new bomb which was ulti- 
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mately found in the record-room of tke 
Datts on the 31st. July. 

Between the 23rd July and the 30:h 
July that bomb was going about from 
place to place. On the 20th Jnly (Exhibit 
56) the informer reportes: “List night 
Govinda Mookerjee and N:kanja Maiti went 
to kill the Magistrate, the Deputy Superintend- 
ent of Police and the Jamadar Asadulla 
with the bomb prepared by Surendra. But 
their work was ansuccessful. This morning 
at 7 or £ A.M, Nikunja Maiti told me these 
words at the house of Nishi Goalini where 
Rajabala prostitute kept by Nikunja Maiti 
lives. I shall cause to be se!zed to-day the 
bomb prepared by Surendra Mock:erjee which 
Baroda Dutt has kept.” 

This again seems to be improbable. That 
Govinda and Nikunja were likely to find the 
Magistrate, the Moulviand Asadulla together 
at night so as to be able to kill them with 
one bomb is improbable. It may be noticed 
for what itis worth that Exhibit G which 
was prepared by  Asadulla to assist the 
informer in giving his evidence states that 
it was Nikanja Maiti alone who went with 
the bomb to kill the Magistrate and the 
Moulvi. Exhibit. S. S, the proof of Rakhal 
for the Crown brief prepared by Lal Mohun, 
states that Nikunja Maiti took the bomb with 
intent to kill the Magistrate: only. This 
elosés Rakhal’s reports so far as we bave the 
originals. The last words written by the 
informer at the end of his report of the 39th 
July are, "All these are false" (Everything 
that I have written down is false). 

At what timo the informer wrote these 
words ib is impossible to say. I must not, 
however, omit to notice the report of the 
16th July (Exhibit 56) as a statement 
in this report is much relied on by Mr, 
Norton. The statement is: “That the iuform- 
er has learnt from Jamini that Deb Dass 
Karan has kept the bomb in a stone.built 
room in a tank or excavation in the house 
of Parmananda Shaha.” It appears that Mr. 
Macpherson discovered that on the land 
adjoining Parmanand’s house there is a well 
or tank hewn out of the rock. Mr. Norton 
says that this is strong corroboration of the 
informer's report. I do not agreein this view. 
On the 16th Jaly 1908, it is improbable that 
there was no water in the well or tank. I; 
is not likely that Deb Dass Karan would keep 
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his bomb which was constantly being 
brought out in water. On the 3lst July a 
search tock place at the honse of Baroda and 
Saroda Dutt resulting in the discovery of the 
bomb in a record-room at their premises, 
This was followed by the arrest of the second 
batch of prisoners including Surendra Nath 
Mookerjee. Therecord-room in which the 
bomb was found was used for storing the 
old zemindort papers and was very rarely 
opened. It wasin the possession of Madhu 
Sudan Dutt, the common manager of their 
joint estate. When the Police had broken 
open the lock of the door it was found that 
the floor was strewn with old seminduirt pa» 
pers. The room was thick with dast. In 
fact so much so that Mr. Cornish states 
that although he went into the room he 
came out because the dust was so thick, Now 
what would strike any man going to search 
aroom in this condition in the early 
morning of the 3lst July for an article 
which had not been there on the night 
of the 29th July P I should have 
thought, obviously, to see if there were any 
marks in the dust to show if any one had 
been into the room recently cr of any 
of the papers having been recently dis- 
turbed. But no such precautions were taken. 
Lal Mohun began to shovel the papers on 
the floor from one side of the room to the 
other with a “piece of timber At a 
spot not far from a window,in which there 
was a broken bar, Lal Mohun came across 
some old books of account, one placed across 
the top of the others separated into two heaps, 
and lifting the top bo k off with his hand he 
discovered the bomb there. It certainly was 
fortunate for Lal Mohun that he ceased 
shovelling the papers just in time to sd 
the bomb, otherwise the consequences must 
have been disastrous to him. One would 
certainly have thought when Lal Mohan 
came io the books, if the story of the finding 
of the bomb is true, that Lal Mohua would 
have noticed that these bock» had been recently 
disturbed and called Mr. Cornish’s or some 
of the search witresses! attention to the fact. 


L must confess for my own part that [ feel a’ 


doubt whether au experienced Polica officar 
would set about a search of a room in which 
he expects he may find a bomb hidden by 
shovelking the papers on the floor from one 
side to the other with a piece of timber. 

Mr. Cornish in his evidences in this 
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Court stated: “when I saw the window with 
the broken bar it did strike me that the 
bomb had been put in from ontside, The 
bomb was found near the window.” The 
evidence is very suspicious, bat I cannot 
say that itis such that I can find that the 
bomb was placed in the record.room by the 
Police. l l 

Ia the judgment on appaalin the criminal 
case I find the following remarks: “The 
Advocate-General (that is Mr. Gregory) has 
stated before us that he placed no reliance 
on this bomb and has refrained from dise 
cussing its discovery. But if, as wa hold, there 
is strong reason to doubt the genuineness of 
that discovery it must affect our attitude 
towards the evidence which relates to the 
bomb in Peary’s house," Mr. Gregory now 
stated that he made no such statement at all, 
All I ean say, if that beso, is that itis ex- 
ceedingly unfortunate that Counsel should 
allow thia statement to go unchallenged for 
years, 

The persons arrested on the 3ist July were 
produced before Mr. Nelson on the Ist 
August and remanded by him until the 15th 
August. 

It might have been expected that after 
what had happened on the 3lst July the rest 
of the conspirators who had not been arrested 
would now at any rate for some little time 
remain quiet. 

But on the Ist August, the informer 
reports again that “Surendra Bose, Sarat 
Chandra Patra, Jnannedra Sarkar went 
ihis day to Deb Dasa to bring the bomb to 
kill the Magistrate," Doubtless the infor. 
mer says they did not get it. 

In passing, I may mention that from 
the lst August the original reports of the 
informer are mot produced but only docu- 
ments s'ated to be translations of the same, 
On the 2d of August there is a report of à 
meeting in the drawing room of Baroda and 
Saroda who had. been arrested on the 3lst 
Ju'y. There was a discussion about bombs 
and picric acid was produced. Onthe 2nd 
August there is a long report about bombs. 

On the 4th and 5th August the informer 
again reports. On the Uth August the 
informer reporta abut a bomb which Rash 
Behari Bose kept in the cash box of Rhidoy 
Suri, a wine merchant, and which he saw 
the wine merchant give to Rash 
Behari who having got it tied it to hig’ 
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waist and rode away on his bicys.e. On 
the 7th August there is another report. 


Also on the 8th August, the 9th August, 
the 10th August when Rash Bahari Bose 
produces his bomb, Again, on the 11th, 
13th and 16th, the informer reports. On 
the 17th August the informer reporty that 
Jamini Mullick produced from his pocket 
a bomb saying, “see I am always keeping 
it with me, saying this he kept it back 


in his pocket and went away.” On the 
18th of August again there is a long 
report. On the 20th August there is a 


meeting about the establishment of a bomb 
-factory and the preparation of bombs. On 
the 2lst August there is another report. 
Also, on the 25th August, Jamini is reported 
to have said that he had sent to Calcutta 
for 40 bombs. And on the 26th August 
comes the last report, in some ways the 
most extraordinary. It says “ Raja's Am- 
muktear Nalini Kanto Sen attended the secret 
meeting which was held in the lodging of 
Mahisadal on 11th June 1908,” 

Why on the 26th August should the 
informer make such a report of his own 
motion doea not appear. 

On the 26th Axgust the last batch of 
warrants were applied for and on the 28th 
August the third batch were arrested. 

Before proceeding further, it will be con. 
venient to consider what are the provisions 
that the Legislature in its wisdom has 
thought fit to impose as to information to the 
Police and investigation by the Police of 
alleged offences. 

These are contained in Part V, Chapter 
XLV of the Code of Criminal Procedure. 
Section 154 enacts: "Every information 
relating to the commission of a cognizable 
offence if given orally to an officer in charge 
of a Police Station shall be reduced to writ- 
ing by him or under his direction and be read 
over to the informant and every such informa- 
tion whether given in writing or reduced to 
writing as aforesaid shall be signed by the 
person giving ib and the substance thereof 
shall be entered in a book to be kept 
by such officer in such form as the 
Local Government may prescribe in that 
behalf,” 

The first information is the basis upon 
which an investigation under Chapter XIV 
of the Code of Criminal Procedure com- 
mences, 
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The carefal and accurate record of the 
first information has always been consider- 
ed as a matter of the highest importance by 
the Courts in India, the object of the 
first information being to show wheat was 
the munner in which the occurrence wag 
related when the case was first started, 
It is really not necessary to quote any 
authority in support of this statement which 
is clearly deducible from the words of the 
section itself, 

If authority, however, were required it 
would be sufficient for me to rely on the 
judgment of Prinsep and Henderson, JJ., 
iu tbe case of Emperor v. Kampu Kuki 
(33. “Such a practice,” say the learned 
Judges, "is altogether contrary to section 124 
of the Code of Criminal Procedure, The 
first information if recorded as directed hy 
section 154 at the time that it is made ig 
of considerable value at the trial because 
it stows on what materials the investigation 
commerced and what was the story then 
told. Any statement recorded as in. this 
case several days (in fact in that case it was 
four days) after the commencement of the 
investigation and after there had been some 
development is not only no first information 
but has very little or no value at all as the 
original story because it can be made to fit 
into the case as then developed. No ono 
would accept such a statement as reliable 
in its deta‘ls after the lapse of time even if it 
were admissible in evidence." What do we 
find in this case? No first information was 
recorded between the Sih of July and the 7th 
of September. 

The Moulvi says this was not done ag 
64 ; à š 

we don't do tbat in conspiracy cases,” 
He, however, admits that he is well aware 
of the provisions of the law set out in 
section 154, In these circumstances, the ex- 
planation that “wo don't do that in Con- 
spiracy cases" hardly seem sufficient. 

Nor is there any reason to believe that 
the provisions of the law as to the recording 
of first information are set aside by the Police 
in a particular class of cases. 

The first information filed by the Moulvi 
on the 7th of September came into being 
in the following manner. Oa the 8d of 
September the Inspector-General of Police 
(Mr. Morshead) accompanied by the Deputy 
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Inspector-General (Mr. Plowlen) visited 
Midnapore. They noticed that no first 
information had been filed. So it is arranged 
that a first information should be drawn up 
in Calcutta. Accordingly, on Mr. Plowden's 
instructions, Rai Ram Saday Mookerjee 
Bahadar of the CO, I. D. who according to 
Mr. Plowden hashad great experience in 
drawing up first information of this nature 
drew up the first information, it then passed 
through Mr. Plowden’s hands, then Mr. 
Morshead's and was ultimately settled by 
an attorney, Mr. Withal. That a document 
drawn up like this isa proper first informa- 
tion within section 154 cannot be suggested 
for one moment. 

What the law requires is not a first 
information drawa up by a Police officer 
(however much experience he may have had 
in drawing up first information of this nature) 
and finally settled by an attorney bat the 
statement of the person himself giving the 
first information. 

As the first information can b» used in 
evidence under sections 157 and 158 of the 
Evidence Act to corroborate or impeach the 
testimony of the person lodging the frst 
information it will ba seen how valueless the 
document b3comes if the first information is 
drawn up by some person other than the 
proper informant. One example of this from 
the first information filed on the 7sh Septem- 
ber must suffice though this is nob the only 
one that might bs drawn: 

“The following are some of the important 
places where the membars of the said society 
used to meet and conspire together for the 
above purposes and other unlawful ob- 
jects. EMEND 

At the premises of the Raja of Mourbhunj 
Bakshibazar Midnapore.” 

There ia nothing in the informer’s reports 
giving vhe house of the Maharaja of Mour- 
bhunj as a place where the conspirators used 
to meet and conspire although the isformer 
does mention an intended meeting at ‘the 
Maharaja’s premises which was pub off. 
Moreover, the house of the Maharaja is not 
in Baksbibazar. 

The Moulvi says this statement in the first 
information is a mistake, On the other hand, 
Mr. Pdowden says the first information 
having been gone through so carefally by 
himself, Mr. Morshead and Mr. Withal 
with the information which had been sent to 
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the C. T. D. that the statement must have 
been taken from that information. Which of 
the two statements is correct it is impossible 
to slate. Ifthe provisions of the law had 
been observed, such a state of things could 
never have happened. The first information 
drawn up by the O. I. D. implicated 154 
persons ranging as has been said from ‘Raja 
to Beggar"! 

I can only assume that Mr. Withal the st- 
torney settled the first information in igno- 
rance of the provisions of the law. 

The next section of the Code of Criminal 
Procedure that it is necessary to refer to is 
section 172; 

"(1) Every Police officer making an ine 
vestigation under this Chapter shall day by 
day enter his proceeding in the investigation 
in & diary setting forth the time at which 
information reached him, the time ab which 
he began and closed his investigation, the 
place or places visited by him and the state- 
ment of the circumstances ascertained through 
his investigation." The second sub-section 
of the same section authorises any Criminal 
Court to send for the diary and to use the 
same to aid it in the inquiry or trial. The 
object of the special diaries ander section 172 
(which are commonly called ‘ease diaries’) 
has been well expressed by Edge, C. J., in 
Queen-Hmpress 7. Mannu (4): "The early 
stages of investigation which follow on the 
commission of a crime must necessarily in 
the vast majority of cases be left to the 
Police and until the honesty, the capacity, 
the discretion and judgment of the Police can 
be thoroughly trusted it is necessary for the 
protection of the public against criminals, for 
the vindication of the law and for the protec- 
tion of those who are charged with having 
committed a criminal offence that the Magis- 
trate or Judge before whom the case is for 
investigation or for trial should have the 
means of ascertaining what was the informa- 
tion, true, false or misleading, which was 
obtained from day to day by the Police officer 
who was investigating the case and what 
were the lines of investigation upon which 
the Police-officer acted.” 

It is hardly necessary to state that the 
Moulvi ard Lal Mohun both state that they 
are aware of the provisions of the law as to 
the keepieg of "case diaries." Now what do 


(4) 19 A. 390. 


Vol. X11} 


PEARY MOHAN DAS V. WESTON. 


I find in the present case P Between the 8th 
of July when Santosh was arrested and the 
Srd of August, no “case diary" was opened. 
The defendant, Lal Mohun, who was the in- 
vestigating officer states that this was a 
mistake but this statement I cannot ac- 
cept, 

Therefore, during by far the most import- 
ant period of the investigation in the Bomb 
Conspiracy Case, the provisions of the law for 
enabling the Courts to check the method of 
the Police investigation have been deliberate- 
ly disobeyed. 

I shall now consider the evidence that has 
been given on both sides as to the truth or 
untruth of the statements in the informer’s 
reports, I shall first deal with the evidence 
given on bebalf of the defendants. From the 
case diary, Exhibit V, it appears that on the 
29nd August 1908, Lal Mohun held a con- 
gultation with his officers as to “a plan of 
action.” 

On the 23rd August the plan of action re- 
sulted in the production of two witnesses and 
this was the first evidence obtained corrobo- 
rating the reports. 

The witnesses all speak to having over- 
heard words or seen incidents which had been 
uttered or taken place long before. 

They one and all say that Lal Mohun sent 
a constable to bring them to him. How Lal 
Mohun was able to discover these witnesses 
may be matter for comment. 

The first witness is Akhoy Kumar Pal. 
By way of introduction it may be stated that 
some time ago the widow of a pleader named 
Mookerji brought a certain suit against him. 
In answer to this suit Akhoy produced a re- 
ceipt which the Subordinate Judge held to be a 
forgery and directed Akhoy to be proseented 
for forgery and on appeal the District Judge 
has confirmed this order. At least two of the 
other witnesses for the defence in that suit, 
Kangali Ghorai and Amir Ali, gave evidence 
in the suit brought by the widow against 
‘Akhoy to prove that they saw the receipt 
executed. Akhoy in his evidence here stated, 
“the Government have now taken me under 
their protection.” There would appear to be 
some foundation for this, for according to 
Akhoy’s evidence the Government intended 
to settle certain lands with him but which 
lands after he had entered into possession he 
had to vacate because the lands belonged to a 
- gentleman who defended the coolies in the 
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train wrecking case and not unnaturally this 
“a insisted upon his right to his own 
and. 

It would also appear from Akhoy's evi- 
dence that he has been allowed to avail him- 
self of the services of the Government 
Pleader. Jt is, however, only fair to the au- 
thorities to say that Mr. Macpherson, the Com- 
missioner of the Burdwan Division, stated 
that he was wholly unaware that Akhoy was 
being allowed the services of the Government 
Pleader until he read it in the public press 
during the proceedings in this case, It does 
not appear that Akhoy sould obtain no 
other pleader who would work for him so that 
the authorities had to allow bim the services 
of the Government Pleader. For he said in 
evidence before me ‘I don't mean to say that 
all the pleaders and muktears declined to 
work for me. I engaged two or three plead- 
ers to file my written statement.” Akhoy’s 
statement was recorded by Lal Mohun under 
section 161 of the Griminal Procedure Code 
on the 30th August. Akhoy cannot say how 
Lal Mohun came to send for him. 

In the statement Akhoy said that he had 
seen the Raja of Narajole walking through 
the town in Bande Mataram processions. 
Such a statement as to the conduct of the 
Raja of Narajole it is impossible to believe, 
Before me he has stated that what he 
meant was that when the Raja came oat the 
people got excited and followed him and 
it looked like a procession. 

It really is not worth while to go through 
the evidence of Ákhoy, as I am satisfied he 
is a thoroughly disreputable and untruthful 
witness, 

His statement, however, in his evidence here, 
"I did not say one single word to Lal Mohun 
of my own accord,” even if it means that 
Akhoy only answered questions put to him by 
Lal Mohun tends to show that his statement 
was nob recorded very satisfactorily. Akhoy 
in his evidence speaks to a meeting held five, 
six or seven days before the Mozufferpore 
outrage at the house of Deb Das Karan, 
Akhoy is positive that Santosh was present 
at that meeting. It is established withont 
doubt that at that time Santosh was at Ranchi. 
There is only one other matter relating to 
Ákhoy Pal before parting with his evi- 
dence. That is with regard to Exhibit 
61 which has been produced by Akhoy as 
being, he alleges, a note sent by Mr. K, B. 
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Dutt offering to pay him money if he 
wonld refrain from giving evidence. Akhoy 
rays he knows Mr. K. B. Dutt’s handwiiting 
as he hag on one or iw» occasions leant over 
Mr. Datt's chair when Mr. Dutt wis engaged 
in Court and has seen MY. Dutt writing in 
English in the margin of his b.ief with 
a Bengali word every here and there. He 
also says that some years ago he saw a 
letter asking for votes in connection with a 
Municipal election. Counsel for the defend- 
ants stated that they were going to call Mr. 
Hardless, the Governmest expert in hand- 
writing, to prove the writing in ceriain docu- 
ments and had these documents sent to the 
Survey. of Ir dia for the purpose of having them 
photographed preparatory to Mr. Hardless’s 
evidence. Exhibit 61 was one of these 
doanmente. Mr, Hardless, hcwever, has not 
been called by the defendants, so presumably 
his evidence if he bad been called would not 
have assisted the defendants. There is no 
doubt in my mind that Exhibit 61 ia a 
forgery. But while saying this [am statis- 
fied on the evidence that there is rot 
the shehtest ground for suspecting that 
either Mr. Weston or Mr. Hadril had 
anything to do with it nor did they in any 
way suspect that it was nota genuine docu- 
. ment. 

The next witness on this branch of the case 
is Kangali Charan Ghorai. He vwasalso sent 
for by Lal Mohun in Bhadra. Lal Mohun 
asked him about a meeting at Deb Das 
Karan’s house and the witness answered, 
This witness gave evidence to prove the 
receipt in the suit brought against Akhoy 
Kumar Pal by the widow of the pleader. 

Kargali also appear to be engaged in 
litigation of a very doubtful nature. His 
evidence is that "Moti Babu (ve, the officiat- 
ing Government Pleader) was engaged by 
the Government to conduct my cases. The 
Government have basen paying the cost of 
these two cases andthe Police are locking 
after them," : 

Doubtless after a night’s rest he resiled to 
a considerable degree from this statement, but 
I sm not satificd that the original stale- 
ment is not correct, 

One of these two cases referred to by the 
witnesg is @ criminal prosecution against him 
and anotner witness for the 


Radka Nath Raut, for defamation, the 


defamation charged being that these two 
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men said that a woman died from the effecta of 
abortion whereas apparently the body which 
was examined by a medical man showed that 
the woman died from the effect of a snake bite, 
The prosecution in that case alleges that the 
witness made the defamatory statement in 
order to extort money. The Deputly Magist- 
rate has framed charges against the- witness 
and Radha Nath and ihere the matter for 
the present rests. The witness also appears 
to have been concerned in other criminal 
cases, Lal Mobun recorded the statement of 
the witners nnder gection 161 on the the 13th 
October 19°8. A constable took him to Lal 
Mohuv. How again did Lal Mohun manage. 
to get hold of this witness ? The sub -tance of 
the statement of this witness recorded under 
section 161 was to speak to the meeting held 
at Deb Das Karan’s, 

The witness is, Tam atatisfied, a thoroughly 
untruthful witness, 

The next witness is Radha Nath Raut. He 
formerly worked with the last witness 
Kangali. He was convicted of some offence 
on the 20:h August 1908, bnt having 
presented an appeal he was out on bail 
pending the hearing of his appeal when Lal 
Mohun sent a consteb!e to bring him on 2lst 
August 1908. This witness according to his 
statement was discovered by Akhoy Pal. 

The witness also appears to ba engaged in 
some litigation including the defamation 
prosecution in which he is jointly charged 
with the witness Kangali. Heetated, “I 
know the Government is paying the costs of 
one suit (of ours)." Again, this witness 
resiled from this statement. ` 

The witness speaks to the meeting said 
to have been held ab Deb Das Karan’s. In 
my opinion there is no truth in his evidence, 

The next witness on this branch is’ Lal 
Mahomed Khan. He is a teacher in the 
Lower Primary School at Midnapore. He 
also writes np tho books of account of one 
Mulick, a baker. 

His evidence is that two or three days after 
the [itarath in 1903 when leaving the biker’s 
in the evening he determined to go aad see 
his doctor as he was not feeling very wail. 
When he was passing by the house of Mr. 
Birendra Nath Dey, I. C. S., he noticed two 
or three carriages there and people were 
going into the house, Whilst he was listen- 
ing to the gulmal he saw Babi Abinash 
Chandra Mitter drive up in bis carriage | 


Vol. X nid 


‘PEARY MOHAN DAS t, WESTON, 


Abinash said, “Hallo, master, what brings you 
here?" The witness said ho told Abinash 
that he was on the way to the doctor. 
Abinash said, "now come with me", and the 
witness went into the house with Abinash 
and there he saw a large number of persons 
seated. The witness says he also sawa young 
Babu singing songs to the accompaniment of 
a harmonium and that there were 30 or 40 
persons present. The witness said he made 
an entry ag fo his attending this meeting in 
the books of the baker. This witness also 
says he made his statement to Lal Mohun 

two or three months after the date of the 
"meeting. How did Lal Mohuu manage to 
find cut this witness? 

That Abinash was likely to invite a person 
he met casually in the street to come to a 
meeting where the making of bombs was 
going to be disnussed two days after Santosh’s 
arrest can hardly be suggested. 


The next witness is Mohesh Chandra 
Kundu. He states that on the day previous 
to the Ultarath he saw the Raja of Narajole 
at dusk leaving the house of Jamini Mallick. 
This witness states that Lal Mohun sent a 
Daroga for him in September 1908, who took 
him to Lal Mohun where his statement was 
recorded. How out of all the 50,00) in- 
habitants of Midnapore did Lal Mohan in 
September find out that this witness who does 
not live near Jamini Mullick’s house happened 
to see the Raja of Narajole leaving it on the 
evening of the 7th July? 


Asa complement to the last witness we 
have the evidence of Rakhal Bera. He 
states that on the evening before the Ultirath 
in 1904 he saw the Raja of Narajole arriving 
at Jamini Mullick’s house in his carriage. 
At the back of the carriage where the syces 
generally stand were standing two men with 
swords. The witness says he salamed the 
Raja. 

Again this witness says that Lal Mohun 
sentí a constable to bring him in Bhadra 
(September) and that Lal Mohun then 
recorded hisstatement, The witness admits 
that darirg the time that the Raya of Narajole 
was out on conditionnl bail, ha wrote and 
signed a document that one Pitambar Roy 
Kaviraj had tutored bim to mike the state. 
ment to Lal Mohua. Pitamber is describad 
in Lil Mohun's ease diary as “an enemy of the 
‘Raja of Narajol:;." The plaintiif's Counsel 
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suggests that Pitamber has whatare delicately 
called relations with the Police. 

Doubtless in his evidences hero the witness 
has atated that he was compelled to give the 
statement in writing that he had been tutored 
by Pitamber. Butl am nct prepared to 
accept that statement of the witness. 

Another witness on this branch of the case 
18 Taju Kan, 

He says that a constable came and took 
him to Lal Mohun and Lal Mohun asked him 
‘ifhe had seen anything in connection with 
the Babus.’ 

He said thabin the month of Jaista at 
about 2or3 inthe afternoon as he was 
going to his work and happened to be 
passing by the premises of the Mallick’s, 
he saw Babas entering the Rasmancha. 
His curiosity was awakened as he thought 
the Bibus were going to havea jotra ora 
nautch at 2 or 3 in the afternoon. He 
went and peeped into the green room and 
saw a large number of Babus there. Then 
one of them told him to quit the place and 
he left. 

On another oceasion the mother of this 
witness happened to ba ill. She had a 
fever anda "pain under her ribs" so he 
started off to fiad Dr. Abhoy Kanda with 
two bottles in his hand—one to oeure tha 
faver and the other the pain under the ribs, 
He first went to. the house of Dr. Abhoy 
bat finding his shop closed ho went to his 
residence. There a lady came ontand told 
him the doctor had gone to the Mullicks'. 
The witness hastened there and went near 
the Thakur-dulan aud called for Dr. Abhoy 
who came oubto him. He saw a large 
number of Babus sitting there, alao a young 
Babu playing on the harmonium and another 
young Babs singing, 

Again, on another occasion whilst the wit- 
ness was waiting for coolies to come to 
work, he saw Babus going into the 
house of Kamini prostitute. The witness 
says he calls the mother of Kamini sister. 
He asked the mother what was going on 
and she told him. The witness recognised 
several of the people mentioned by the 
informer. The witness wes nos sent for 
by Gal Mohun until 2,3 or 4 months after 
he had seen the first meeting. 

The next witness is Bankim Behary 
Haldar, He was sent for by Lal Mohun 
in September 1903. His story is that two 


750 


PEARY MOHAN DAS t£, WESTON, 


days before the first Rath he went to 
Troylokya Nath Pal’s house to see about 
some litigation in which a friend of his 
was engaged aud as he passed the windows 
of Troylokya's house he heard the fol- 
lowing words, but he cannot say by whom 
they were spoken, “that money would 
' have to be collected until after the disposal 
of the Arms Act case, and that we should 
have tolive with care upto that time.” 
He also says he saw certain people whose 
names he had mentioned there, 

Troylokya, he says, told him to come 
next day, then he left. This witness also 
appears to have had three criminal cases 
brought against him since 1906. 

The next witness is Nibaran Chunder 
Ghose, a Moburir. This witness made a 
statement to Lal Mohun on the 25th 
September 1909. 

The witness occupied a room in the house 
of Nishi Goalini whore also lived Rajabala, 
prostitute, who was the mistress of Nikunja 
Maiti. 

The witness states that on one night 
when the door of Rajabala’s room was 
closed he heard from outside these words 
being spoken in her room, “The Firin- 
gees would have to be killed by means of 
bombs.” 

He states that “two” voices said this— 
the two voices were the voicesof Nikunja 
Maiti and Gosto Behary Kundu, 

The next witness is Saday Jana. He 
seems to have had some previous experi- 
ence of litigation as he has on two occa- 
sions been fined for bringing vexatious 
complaints. 

Raja Sri Narain Pal is his zeméndar 
with whom he had litigation some time 
during the last four days of Assar. He 
says Sri Narain Palsent for him. The 
witness said he could not go to the Raja 
that morning but would goin the even- 
ing. He wentto the Raja’s house in the 
evening but finding that the Raja had 
gone to the cutchery of the Raja of Mahisa- 
dal, he followed him there, and when after 
some difficulty he arrived atthe Mahisadal 
cutchery, he heard the words that unless 
the Police were beaten, assaulted or 
killed,” nothing could be done," but could 
not say who said these words. He saw 30 
or 40 people some of whose names he 
gave. 
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Gosto Behary Kundu was playing on 
the harmonium and Nikunja Maiti was 
singing a Swadeshi song. I am satisfied 
that thereis not a word of truth in the 
evidence of any of these witnesses, 

I shall interpose here the evidence of 
& witness Gajendra Nath Bhunia. The 
witness is the Mohurirof Mohendra Nath 
Das pleader. 

His evidence is that late in the night 
of the 13th September, 1908, when be 
had gone to sleep at his master's premises, 
two constables—one of whom was Allabux 
—came and arrested him on the ground 
that He had a sword-stick with him. 

Gajendra was taken to the thanah where 
he says he saw the defendant Lal Mohun 
aud some Sub Inspectors, Previously he 
says he had been approached by the Police 
to give false evidence in the Bomb case 
against Upendra Nath Maiti but he had 
refused. Gajendra further says that Lal 
Mohun asked himat the hanah why he 
nad nob come and seen him although he 
repeatedly sent for him through Allabux. 
Gajendra also says that he suffered certain 
ill-treatment and the charge was altered 
to one of being drunk and disorderly. 
Shortly before 2 o'clock in the morning 
Gajendra was bailed out by one of his 
friends Haripada Bhunia, a  Mohurir in 
the Collectorate, who has been called as a 
witness for the defence in this suit. Upon 
his release Gajendra went immediately to 
the house of Bopin Behary Ghosh, a 
pleader, who advised him to go and find 
some Magistrate who would be able to 
speak to his being sober. 

Gajendra hastened to the house of Babu 
Sarat Chandra Roy, one of the Deputy 
Magistrates at Midnapore. 

The Deputy Magistrate (who has given 
evidence in this case for the defendants) 
having been aroused from sleep came out, 
when Gajendra fell at his feet and told 
him of his arrest ona false charge. The 
Deputy Magistrate agrees in the story so 
far and says that Gajendra was perfectly 
Sober and that he did not smell of liquor 
atall, Bat Sarat Babu says Gajendra did 
not make any complaint against the Police 
except that they had arrested him ona 
false charge. Haripada Bhunia, the Ool- 
lectorate Mohurir, gave evidence to the 
same effect. Next morning when the case 
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appeared on the file of the witness Sarat 
Babu (the Daputy Magistrate}, Gajendra 
at once filed a statement Hxhibit A10 
stating that he had been falsely arrasted for 
refusing to give false evidence against 
Upendra Nath Maiti in the Bomb case. 

. The ease only remained on the file of 
Sarat Baba for a few minutes bofore he 
transferred ib to Mr. Mirza another Magis. 
trate for disposal, but it appears from the 
order of transfer that Sarat Babu had read 
Gajendra’s statement. Gajendra said he 
could not get any pleader to file his state- 
ment. This can be well imagined for the 
other witness for the defence  Haripada 
Bhunia says that at that time not only was 
he himself in fear of being arrested but some 
of his neighbours were in such a state of fear 
that they were flying from their homes. Mr. 
Norton quite frankly admits that having 
regard to the statement of his own witness- 
es and the statement filed before the 
Deputy Magistrate by Gajendra there can 
be little doubs that Gajendra was arrested 
on a false charge and that probably some of 
the inferior Police had been trying to get him 
to give false evidence against Upendra Nath 
Maiti, but he says that there is no reason to 
suppose that Lal Mohun was concerned in 
this. 

Bat why should I accept every portion of 
Gajendra’s statement except as to the pre- 
sence of Lal Mohun atthe thanah when he 
was arrested and taken there P Besides Lal 
Mohna was theinvestigating officer and he 
was procuring either by himself or through 
his subordinates the evidence in support of 
the case. Ib seems to me highly improbable 
that two Police constables would have ap- 
proached Cajendra to give false evidence 
against Upendra Nath Maiti unless it was 
with the sanction of Lal Mohun. 

T accept Gajendra’s evidence. 

The plaintiff, on the other hand, calls some 
thirty witnesses who state they did not do 
the things which Rakhal’s alleged reports 
mention them as having done. 

In my opinion the most important of these 
witnesses—-not by reason of his wealth but on 
the ground of his respectability and posi- 
tion—is Babu Upendra Nath Maiti, the leader 
of the local Bar at Miduapore. He is one of 
the plaintiffs in tho other suits. Hə has 
given evidence before me ard I am satisfied 
that his evidence is true. He states that no 
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meeting ever took place at his house on the 
8rd July 1908 or on any other date. Tha 
reports of Rakhal give a meeting as being 
held thatday in his house at which there was 
sicging and speech-making and the bomb 
found on the &th of July at the plaintiff's 
house was produced. 

The learned Sessions Judge in the course of 
his judgment said with regard to Babu 
Upendra Nath Maiti: "I may say at once that 
some of the presons incriminated in Exhibit 
56 have not in my belief done and said what 
is alleged against them, Babu Upendra Nath 
Maiti is an instance.” 

This view of Upendra Nath Maiti was also 
taken by the Appellate Bench on the hearing 
of the Criminal Appeal. In this view of Baba 
Upendra Nath Maiti I entirely concur. Now 
if one finds such an essential link in the story 
as the meeting of the 3rd July held at Upendra 
Babu's house tobe untrue, I must confess it 
makes one look with some suspicion on the re- 
mainder of the report. For if the report of 
the meeting at Upendra Nath Maiti’s on the 
3rd of July be untrue why should one readily 
assume that the reports of the other meetings 
are true? Upendra Nath Maiti was arrested 
on the bare statement in Hxhibit 56 as to the 
meeting being held in his housson the 3rd 
July 1905, 

The next witness on whose evidence I place 
much reliance is Babu Radha Nath Pati. He 
is a pleader practising at Midnapore. 

Radha Nath Pati says he never attended 
any secret meeting or paid any subscription 
towards the manufacture of bombs. The 
reports give Babu Radha Nath Pati as having 
attended the meeting at Kamini prostitute'a 
on the 23rd June. He says he was never in 
the house of a prostitute in his life. I have 
no donbt that the evidence of Radha Nath 
Pati istrue. Another witness on this point 
is Abinash Chandra Mitter who is one of the 
plaintiffs in one of the other suits, He isa 
man of considerable wealth. He says he took 
part in the Swadesht movement and started a 
Swadesh: shop. He, however, denies that he 
did any of the things that are reported against 
him in Exhibit 55. I aecept his evidence 
on this point. Abinash was also one of the 
persons arrested. Then there is the evidence 
of Khagendra Banerjee, also another plaintiff 
in one ofthe other suits. He denies attending 
any of the meetings whioh he is said to have 
attended. 
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In the report (Exhibit 58) of the 18th June 
1908 there purports to be a description of the 
attempt to wreck the train of the Lieutenant- 
Governor ab Naraingarh with which I have 
already dealt, 

There is no reason to think that Khagen- 
dra's brother was employed in the offiee of 
the Lieutenant. Governor. 

Gopal Chandra Bannerjee is another plain- 
tiffin one of the other suits, He was also 
arresied. He denies attending the meetings 
which he was alleged to have attended. His 
evidence, I think, is true. 

Space forbids meto go through the other 
witnesses cn behalf of the plaintiff on this 
point. Itis sufficient for me to say general- 
Jy that Iam statisfied from their evidence 
that they did not do and say the things men- 
tioned as done and said by them in Exhibit 
56 and Exhibit G. 

But while I say this it must not be taken 
that I agree with Mr. Dattin saying that 
all these witnesses were loyal and law-abiding 
subjects. I think some of them probably 
were not. There appears from the evidence 
circumstances of suspicion against some of 
them that they were neither loyal nor law- 
abiding. But the question is whether they. 
were in the conspiracy related by Rakhal and 
I amsatisfied they were not. Take forinstance 
the witness Piyari Lal Ghose. He seems to 
have been deeply in the Swadesht and 
boycott movement. The house where the 
tintsala opened by Satyendra was carried on 
belonged to him. He was also a relative of 
Satyendra’e, But I have heard nothing in 
this case to make me think that Piyari Lal 
Ghose was in the conspiracy said to bave been 
reported by Rakhal. 

Much has been said against the Raja of 
Narajole. I agree that there are circum- 
stances which tend to show that some of the 
Raja's subscriptions were not above suspicion. 
But, again, there is nothing to connect 
those subscriptions with the alleged reports 
of the informer. [ am statisfied that the 
Raja never went to Jamini Mulliek'son the 
evening of the 7th July to see a bomb. Thing 
is tbe only meeting the Raja is alleged to have 
attended. The other reports against tho 
Raja in tbe reports are also, I think, untrue. 

The Raja says that he had to pay the 
Police the sum of Ra. 49,000 to extricate 
himself from the criminal case. The evi- 
dence shows clearly that the Raja did come 
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to Caleutta and change Governmmant Pro- 
missory-notes for Rs. 80,000 into ten-rupee 
notes. That the Raja intended to maka a 
payment with those ten-rupee notes that 
could not be traced is, I think, clear. He 
says that the Rs. 30,010 was handed over to 
his maternal uncle Ashutosh Roy for pay- 
ment to the Police. Ashutosh Roy is said to 
be on terms of friendship with the Police. 
That the Reja intended to make a present of 
Rs. 30,000 io his maternal uncle in ten- 
rupee notes is not, I think, likely. The 
plaintiff has, however, failed to call Ashutosh 
Roy and without Ashutosh Roy’s evidence no 
Court could assume that the money reached 
the Police. Then the Raja spck» as to Lal 
Mohuu and Noresh coming to him after he 
was released and asking for this Rs. 80,000 to 
be paid, as they said there was going to ba an 
inquiry, and they might lose their posts. 
Whilst I am not prepared to say that the 
Raja’s story as to this visit is untrue, it is 
obviously insufficient to prove the receipt by 
the Police of the Raja’s money. Indeed, the 
case of the defendants is that Ashutosh Roy 
has “pocketed,” as Lal Mohun said, the balk 
of the money himself, and there certainly ap- 
pears to be some ground for this suggestion, 
Before parting with the Raja I must express 
my strongest disapproval of tke language used 
by the Advocate-General with regard to hir, 
Unfortunately, owing tothe acoustic properties 
of the Court being so bad I did not myself 
catch the remarks of the ÁAdvosatc- General 
at the time. The Assistant Registrar has, 
however, supplied me withacopy of a verbatim 
note of the words as taken by Dr. Subra» 
wardy, one of the Counsel for the plaintiff 
in the case. 

The words are as follows :— There he 
(the Raja; sat, a disgusting sight, drink- 
sodden, more beast than mar," No words 
more insulting to a witness could be imagin- 
ed. That Dr. Suhrawardy's note is sub- 
stantially correct there can be no doubt, 
for Mr. Norton informed me that be was 
instructed that the Advccate-General stated 
that the Raja was more b:est than man." 
1f 1 had heard at the time the words used by 
ihe Advocate General I should instanily have 
checked him. The Raja, it must be remem- 
bered, is a noblemau amongst his own people, 
and, however dissipated or disloyal the Ad. 
vocate. General may think him |to bo, it does 
not entitle him to use such language. 
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The evidence of two of the plaintiff's 
witnesses has been relied on by the defanoe, 

The first is Rash Behari Bose. Doubtlegs 
there appears to be strong suspicion to opn- 
nect him with that very improper portrait 
sent to Mr. Weston and which has been 
referred to as the stabbing porirait. Bat 
how does this connect him with the con- 
Spiracy said to have been related by Rakhal 
which makes no mention of this portrait? 
The other witness is Moti Lal Mookerjee. 
The defendants rely on his case because 
he did not surrender until the 17sh Octobar 
although a warrant had been issued against 
him on the 26th August. His evidence 
is that he was lying ill in Caleatta and was 
attended by Dr. Pushong and, therefore, 
did not surrender earlier. Then, the fact 
that his father-in-law’s residence was No. 2, 
St. James’ Lane, Calcutta, has bean relied on 
because this address is given on one of 
the exhihits in this case. These facts are 
obviously wholly insufficient in any way to 
establish the trath of the story said to have 
been given by the informer. 

The evidence, therefore, as to the truth of 
ihe informer’s reporta stands as follows: — 

On the side of the defendants there is the 
evidence of the witnesses to whose evidence 
I have already referred. There is also the 
deliberate attempt to get the witness Gajendra 
Bhunia to give false evidence. On the 
side of the plaintiff there is a body of some 
30 witnesses, some of them men of irreproaoh. 
able character, all of whom have stated 
that they did not do what was alleged 
against them in the alleged reports of the 
informer, These, coupled with the im- 
probabilities of the reports said to have been 
given by the informer, lead me to the clear 
conclusion that the informations are not 
true, 

Whether the informer actually gave these 
reports cr not ibis impossible to say. That 
they ware evolved by a drunkard like Rakhal, 
the informer, does not appear probable. Nor 
is the account of the way in which the 
reports are said to have been written as 
given by Moulvi and Asadalla satisfactory. 
In the absence of Rakhal it is impossible to 
say who wrote the reporta. 

Mr. Norton has stated. that the plaintiff 
orght to have called Rakhal as a witness, 
This obviously the plaintiff coald sotdo. More- 
over, it appears from some of the documents 
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usel at Mr. Maepherson'a inquiry that the 
Poliee had Rakhal out of jail and examined 
him at that Inquiry. 

I must now go back and deal with the evi- 
dence relating to the period betwen the Sth 
July (when Santosh was arrested) and the 
23rd July (when the plaintiff was arrested). 

The reason set out in the written state- 
ments of the defendants Weston and the 
Moalvi for the arrest of the plaintiff is “of 
there being reasonable grounds for the belief 
that the plaintiff has been accassory to the 
commission of an offence under the Ijxpl^sive 
Substances Act in connection with the said 
bomb which wis found in his house," This 
is the case in the pleadings which the dofen- 
dants set up in reply to the plaiatiff's c80 
and upon this they came to trial. 

The application for the warrant fo arrast 
Peari on the 23cd Jaly 1908 (Exhibit R in 
No. 1) states that “the surrouding cir- 
camstaneas of the conspiraey give risa to a 
reasonable suspicion that the azcused Santosh 
Dass’s father Babu Peari Mohan Daa who... 
lives in the same house and mess with the 
accused is fully aware of the operations and 
fie possession of the bomb for au unlawful 
object.” 

Now the case set up in the pleadings of the 
defendants Weston and the Moulvi that the 
plaintiff wis arrested as there were reason- 
able grounds for the belief that the plaiatiff 
had been accsssory to the commission of an 
offenca under the Explosive Substances Act 
in connection with the bomb found in his 
house has been wholly abandoaed at thea 
hearing and an attempt made to sat up a 
wholly different defence to that raised in the 
pleadings. 

The defendants are obviously not en itled 
to pursue such aaourse. The case the defen- 
dants are now endeavouring to set up is nob 
that they arrested the plaintiff or caused him 
to b: arrested on the gronnd that they rea- 
gonBb!y believed him to bs accessory under 
section 6 of the Explosive Substaness Act, 
1908, but that they arrested or caused him 
to be arrested under section 5 of the same 
Ao’. 
Section 5 of the Act is in the following 
terms:— Any person who knowingly has in 
his pessession or under his control aay ex- 
plosive substance under such circumstances 
as to give rise to a reasonable suspicion that 
he does not have ib in his possession cr 
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urder his control fora lawful object shall, 
unless he can show that he had it in his 
possession or under his control for a lawful 
object, be punishable with transportation for 
aterm which may extend to 14 years,” 

The learned Advocate-General stated that 
under this section whenever a bomb is 
found in a house every member of the 
family is liable to be arrested. That, in my 
opinion, is far too broad a statement, In 
this country the joint family system prevails 
and the family frequently consists of a very 
large number of persons. That every person 
in such family should, merely on the ground 
that a bomb is found in the joint family re- 
sidence, be liable to be imprisoned and tried 
for an offerce under the Explosive Substances 
Act is not, in my opinion, thelaw. Section 5 
of the Explosive Substances Act only applies 
when a person has in his possession or under 
his control an explosive substance. Though 
doubtless when once it is established that a 
person has in his possession or under his 
control an explosive substance the Statute 
casts the onus of proving that he had it in 
his possession or control for an innocent 
purpose on such person, but still one has to 
come back to the question, when an article 
ig found in the residence of a joint Hindu 
family, in whose possession or under whose 
control it is. If the articla is found ina 
portion of the house of which one member 
of the family has the exclusive use, then no 
difficulty arises, for such member must 
prima facie be held to be liable for any- 
thing that is found there. But if au article 
is found in & portion of the house cf which 
all the members of the family have the use 
then prima facie the Karta (the managing 
head) of the family is responsible. 

But in either case it is only a presumption 
which may be rebutted and if the Police act 
on information, which they believe, showing 
that an article found in a house is in the 
exclusive possession of one member of the 
family and the article is found in a portion 
of the joint family residence of which all the 
members of the family have the use, then I 
apprehend that the head of the family is not 
liable to arrest merely on the ground that 
tke article is found in a portion of the house 
to which all the family can resort. 

T'hese seem to be the principles which are 
reasonably deducible from the decision of 
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Queen Empress v. Sangam Lal (5), In the 
present case there is not a word in the re- 
ports of the informer on which the defendants 
say they acted to suggest that the plaintiff 
was in possession of the bomb. l 

The story told by the defendants here is 
as follows: —That Mr. Weston did not know 
of the application for the search warrant 
on the night of the 7ch July and that when 
he came to hear of the search on the 8th 
July and saw the other two defendants, he 
asked them why they had not arrested the 
plaintiff. They said it had not ocourred to 
them to arrest the plaintiff as the informa- 
tion regarding the bomb implicated Santosh 
only. The Moulvi and Li Mohun then 
Offered to return and arrest Piyari, bab 
Mr. Weston said that was nob necessary as 
the plaintiff would not run away aud he 
would wait until he knew whether the article 
was really a bomb or only a hoax. That 
until the evening of the 20th Jaly, when tho 
Moulvi says he got the demi-offizial of the 
Cnemical Examiner'a report, which he says 
he gave to Mr, Weston that same night or 
on the next morning, Mr. Weston was not 
certain whether the bomb was a dan- 
gerous article or not. Bat that upon receiv- 
ing the demi-official report cf the Chemical 
Examiner Mr. Weston directed that the 
plaintiff should be arrested as the owner of 
the house. Then inquiring the date for 
which Santosh’s case was fixed and being 
told it was fixed for the 23rd July Mr, 
Weston said it would b» sufficient if the 
plaintiff were arrested on the 23rd July and 
accordingly the plaintiff was so arrested. 
The whole of this story rests upon one fact, 
namely that Mr. Weston did not know the 
nature of the articlefound at the plaintiff's 
house on the the 8th of July earlier than the 
evening of the 20th July or the morning of 
the 21st July. 

This time has to be fixed, as Mr. Weston 
admits that he had an interview with the 
plaintiff on the 19th July and also because 
the plaintiff has preserved a note (Ezhibit A) 
which Mr, Weston wrote to him on the 20th 
July. Ié itis established that after the date 
when Mr, Weston was fully aware of the 
character of the article found in the plain- 
tiff’s house on the 8th July, Mr. Weston not 
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only had an interview with the plaintiff but 
also wrote to him appointing another inter- 
view, then the story told by tho defendants 
that as soon asthe character of the article 
was ascertained Mr. Weston decided that the 
plaintiff should be arrested and after that 
date had no communications with the plair- 
tiff, falls to the ground, 

Now on the 9th July Major Wana gave 
a certificate (Exhibit 36) as to the bomb 
fonnd at the plaintiff's house on the fth 
July. 

The certificate states that "the core consist- 
ed of a yellowish brownish powder mixed 
with shot." 

With regard to this Mr. Cornish states: 
"after I had seen Major Weiuman's certificate 
I had no doubt as tothe dangerous character 
of the article found in Santerh’s house," and 
again, “on the 11th July the Moalvi and Tal 
Mohun had no doubt as to what the bomb 
contained nor do 1 know that Mr. Weston 
had any doubt. 

Mr. Nelson states that "I had no doubt 
after Major Weinman had examined the 
bomb as to its dangerous character.” 

But we havea much more extraordinary 
piece cf evidence than the statements of 
Cornish and Mr. Nelson. On the L2th of 
July the M^ulvi addressed to Mr. Weston 
a letter (Exhibit 70) asking for permis- 
sion for himself and Lal Mohun to have an 
interview with Santosh in jail to question 
him about the bomb, This letter ends with 
the very significant sentence: “In his statea- 
ment before the Joint Magistrate in charge 
of the Sadar Sub-division he (¢. e, Santosh) 
said it was a ball made of rags and intended 
for bonat: whereas on examination it has been 
found to contain certain explosives and 
shots.” Mr. Weston states that he does not 
. remember seeing this document. But that 
he saw it is clear from the endorsement by 
Mr. Weston in;the margin: “‘Jailor please 
allow this, D. Weston. llith July 1908." 
And why shonld Mr. Weston allow the two 
Police officers to question Santosh in jail as 
to an article he thought might bs a hoax? 

Then, again, the evidence shows that Mr. 
Weston was in possession of ihe demi-official 
of the Chemical Examiner's report earlier 
than the night of the 293th July or the 
morning of the 21st July. 

The copy of the demi-official report sent to 
Midnapore has written beneath it "Oalcutta 
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Joly 1908, Copy forwarded to W. H. Cor- 
nish, Eeq., Superintendent of Polica, Midna- 
pore. (Signed) G. C. Denham, Special 
Assistant S, B. Bengal 17.7." The evidences 
shows that a letter posted in Calcutta in the 
evening reaches Midnapore early next morn- 
ing and that a letter posted in Calentta in 
morning reaches Midnapore the same evening. 

Mr. Cornish’s evidence is thab he showed 
the demi-offieial report of the Ohemieil Exa- 
miner to Mr. Weston immediately after he 
received it by post and then made it over to 
the Moulvi. The defendants’s casa is that 
Mr. Cornish gave the document to the Moulvi 
and that the Moulvi showed it to Mr. Weston 

I accept Mr. Cornish's evidences ou this 
point. Then, again, Mr. Cornish says: E must 
have received it (7. e., the demi-official report) 
on the 18th July. The defendants’ cise is 
that the document was not received in 
Midnapore until the 20th July. 

In my opinion the demi-official report was 
in Midnapore without doubt on the 18th 
July. Ibis not likely that the document 
wonld be three days in the post between 
Colentta and Midnapore nor that Mr. Danham 
having Signed the copy of the derai-offisial 
report on the 17th July would not have it 
posted in the ordinary coarse. I, therefore, 
find as a fact that the demi-offisial report of 
the Chemieal Examiner was received by Mr. 
Cornish on the 18:h. July and immediately 
shown by him to Mr. Weston. 

I do not aecept the date written by the 
Moulvi on Exhibit 79 as a genuine date. 

On the evidence I come to the conclusion 
that defendants, aftar Major Waeainaman’s re- 
port of the 9th Jaly, had no doubt as to the 
dangerous character of the bomb although 
probably they did not. know the natare of 
the explosive used. Qn this view of the 
evidencs the defendants’ story as to why the 
plaintiff was not arrested falls to the ground. 
I am satisfied that this story put fowird by 
the defendants has no foundation in fact. 
lt wassuggested by Lal Mohua that Mr. 
Plowden had givea orders for DPeari's arrest. 
Bat this Mv. Piowden saya is not s». Mr, 
Plowden did say this when he saw Lal 
Mohun he did mike a remark, “jas a 
casual remark," a3 to whether the owner of 
the house had bsen arrested. Ithiuk Mr. 
Plowden’s memory ia at fault with regard 
to this. He spoka to this remark long atter 
it had taken place and it is possible that 
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Mr, Plowden may have been asked abont 
this incident and quite horesily after dis- 
cussion have thought he remembered it. 

The evidence shows clearly that Mr. 
Plowden in fect bad nothing to do with the 
arrest of the plaintiff. 

I new turn to the plaintiff's story as to 
ihe reason why he was arrested. 

On ihe 9th or 10th July Peari presented 
a petitition to ibe Joint Magistrate (Mr. Nael- 
son) praying that he might be allowed to 
rupply Santceh with some clothes in jail. 
Under the provisions of the Prisons Act and 
the Jail Code the plaintiff was entitled as 
of right to be granted this. Urder.trial 
prisoners are not required to wear jail cloth- 
irg. This application was rejected by Mr. 
Nelson, 

Moti Lal Mukerjee, the Pleader, states he 
saw this petition being taken with a red slip 
on ib towards Mr. Weston's house. Mr. Nel- 
son states that 'on the 9th July I distinctly 
remember an application being made to me 
by Peari for leave to send clothes to Santosh 
in jail. I cannot remember what I did with 
it. F did not send it to Mr. Weston for 
orders. Mr. Weston says he does not 
remember this petition. 

That Mr. Nelson rejected this petition 
is clear. But why? Mr. Nelson could hardly 
be desirous of preventing Santosh from hav- 
ing proper clothing in jail. Mr. K. B. Dutt 
suggests that Mr. Nelson rejected ihis peti- 
tion at the irstance of Mr. Weston so that 
the plaintiff might goand present a petition 
to the higher authority, Mr. Weston. There 
is nothing on the evidence to show that that 
was 80. The result, however, of the rejection 
by Mr. Nelson of that petition was that 
Peari went to see Mr. Weston on the llth 
July. 

Tt is unfortunate that the petition presented 
by Peari to Mr. Nelson, like many other doca- 
ments in this case, is missing. It ought to 
have been with the record in the Joint 
Magistrate’s Court. 

On tbe llth July the plaintiff went to 
Mr. Weston's house. Tt is admitted by Mr. 
Weston that the plaintiff bad an interview 
with him on that day. The plaintiff'S evi. 
denceis that at that interview Mr. Weston 
did not ¢ay anything about the desirability 
of msking Santosh confess. Mr. Weston 
says that the plaintiff asked his advice and 
that he advised that the best thing for 
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Santosh to do would be to confess, or rather 
make a clean breast of it, if he were guilty 
and penitent and perhaps the Court would 
take a lenient view of Santosh’s offence. 
Mr. Weston is not an inexperienced officer. 
He acted for some years as Chief Presidency 
Magistrate in Calentta, and be must have 
known that if Santosh followed his advice 
he could not hope to get a light sentence. 
Moreover, Mr. Weston’s evidence is that at 
this time he was only waiting for the 
Chemical Examiner's report to sea if the 
plaintiff should be arrested. On the other 
hand, it cannot have escaped Mr. Weston’s 
notice that with regard to the conspiracy 
said to have been reported by Rakhal he had 
no evidence on which he could hope to con- 
vict the conspiralors—-nay more, on the evi- 
dence then in his possession it might even be 
difficult to convict Santosh. This statement 
of Mr. Weston’s a8 to the advice he then 
gave the plaintiff does not seem to fit in with 
his statement that he did not know the 
character of the article found at the plain- 
lif's house on the 8th July. For, if Mr. 
Weston then felt any doubt as to the 
dangerous character of the article or thought 
it might be a hoax, one would have ex- 

pected him to advire the plaintiff to wait 
and see what the article proved to be. On 
the llth July the plaintiff under an order 
cbtained from Mr. Weston wont to the jail 
to see Santosh, but he was not allowed to do 
go as the jail authorities said Santosh was 
not well. 

After seeing the plaintiff on the 11th July 
Mr. Weston saw the Moulvi and al Mohun 
ard gave them an order to visit Santosh, 
On the same day, the Moulvi and Lal Mohun 
went to the jail and had an interview with 
Santosh in his cell. They say they were 
with Santosh for about 15 minutes but 
Santosh said he was not welland told them 
that they should come the next morning. 
Santosh, on the other hand, says he was 
perfectly well and that the Police were with 
him for over an honr. . The jail gate register 
shows that the Police cfficers or rather the 
Motlvi was in the jail from 4-10 P. M. to 6 
P. 5: Santosh’s statement as to the time 
ihe Police were with him is far more prob- 
able than that of the defendants. Nor could 

€ antosh’s illness be of such a seriou character 
asto prevent him holding a conversation 
with the Police officers, for the Police officers 
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say they saw him at 8-45 next morning, that 
is only about 15 hours later, when Santcsh 
appears to have been perfectly well. 

Santosh’s account of what took place at 
that meeting on the llth July was that the 
Moulvi and Lal Mohun told him that he 
ought to confess and that all that he would 
have to say was that the Raja had gone to 
Jamini Mullick’s ihe night before his 
(Santosh's) arrest and also he would have 
to speak to the meeting at Kamini’s and a£ 
Saroda and Baroda Dutt's and to some other 
meetings. Santosh says that the Police officers 
also told him if he did not consent to make 
a confession his father would be arrested 
and that they wonld come again to-morrow 
by which time he had better make up bis 
mind. 

On the following morning, the 12th July, 
ihe Moulvi and Lal Mohun again saw Santosh 
in his cell. The interview took place about 
8-45 am. The Mculvi and Lal Mohun say 
that the Moulvi questioned Santosh about 
secret meetings, but he made no reply and 
all that he said was that he wonld make 
a statement to the Magistrate after cousult- 
ing his father, - 

Santosh, on the other hand, says that the 
Police officers asked him to admit being 
present at the meetings held at Baroda and 
Saroda Datt’s, at Kamini's and at Upendra 
Nath Maiti's and also as to the Raja of 
Narajole going to Jamini Mullick’s on the 
evening of the 7th July. Santosh also says 
that the Police officers showed him a warrant 
for the arrest of his father the plaintiff and 
that by threat and persuasion they made him 
writea letter to the Magistrate (Exhibit 
69). The Moulvi and Lal Mohun say they 
never saw Exhibit 63 until they saw ib 
in the Sessions Court. 

The truth of Santosh’s account of this in- 
terview must, therefore, largely depend on 
whether Santesh’s story es to the writing 
of the letter, Exhibit 69, to Mr. Weston 
is true. Santosh says thatthe Monlvi pro- 
duced from his pocket a piece of paper, and 
pen and i! k having bonen sent for, he wrote 
the letter at the dication of the Moulvi. 

This letter lixhibit 69 is written on 
apiece of country made paper commonly 
called “ Bally " paper, e 

The Jail Code provides that in cise of 
convicted prisoners their eorrespondeuca shall 
be written upon Jail Miscellaneous Form 
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No. 87. True it is that the Jai Code 
does nob in words provide that the correg- 
pondenes of under-trial prisoners shall ba 
written on the same form, bat Capt. Salis- 
bury's and other evidence shows that when 
an under-trial prisoner expresses his desire 
to write a letter, he is given a Jail Misocella- 
neous Form No. “7, 

The Jail Code, moreover, provides that all 
correspondence of both convicted and under- 
trial prisoners shall pass through the Jailor 
who shall certify that the contents of the 
letter are admissible under the rules and the 
Jailor shall then take the orders of the Super- 
intendent of the Jail who may direct that 
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Now what do we find with regard to 
this letter of the 12th July (Exhibit 
69)? First, if is not written on Jail Mis- 
cellaneous Form No. 87, nor does it bear the 
usual endorsement of the Jailor that the 
contents are admissible under the rules, nor 
the order óf the Superintendent that the 
letter may bə posted. There is also the 
absence of the usual official covering letter 
from the Superintendent to the District 
Magistrate, "Jail Miscellaneous Form No. 
79,” 

In place of these we fiad a memorandum 
endorsed, without any date: “Forwarded to 
Magistrate of Midnapore for favour of dis- 
posal, S. C. Ohakravarti, for Superintendent 
of Central Jail, Midnapore.” The practice 
is, as Exhibit 68 shows, for the Sapere 
intendent to forward such letters t» the 
District Magistrate with a covering letter. 
Mr. Weston says he cannot say how 
Santosh’s letter of the 12th July came into 
his possession, "The Moulvi aad Lal Mohan 
say that they had nothing t» do with this 
letter. I accept Santosh’s story supported 
as it is by all the probabilities that this 
letter was written by him in his cell on 
paper supplied by, and at the dictation of, the 
Moulvi and that the Moulvi took the letter 
away with him. That baing s>, I in gab- 
stance accept Santosh’s' account as to what 
took place a5 the interview in his cell on 
the morning of the 19.h of Jaly. Hourly on 
the same morning, the 12th July, the plain- 
(iff had presented to Mr. Weston a petition 
(Hszhibit G6’) asking that he mirht be 
allowed to visit Santosh in jail on that day 
and on every alternate day. Mr, Weston 
sent this petition to the Superintendent of 
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the Jail for disposal and on the sama diy 
Major Weinman ordered that the plaintiff 
should be allowed interviews with Santosh, 
twice a week, on Wednesdays aud Sandays. 

The plaintiff's story is that he and his 
son Ashutosh drove together fo the jail on 
the morning of the 12th July, that the 
plaintiff on going to the jail offise found 
the Moulvi and Lal Mohun there, The 
plaintiff also saya that, on seeing Santosh, 
he told the plaintiff that the Moulvi and 
Lal Mohun had been trying to .get him 
to implicate respectable people, and had 
made him write to the Magistrate. Ashu- 
tosh says that he did not go into the jail 
. office but remained outside, and that when 
Santosh was being brought from the jail, 
their eyes met, and he shouted out to Santosh 
that he was convinced of his innocases 
and would see that 16 was established. 
That thereupon the Moulvi and Lil Mohun 
having Police canesin their hands rushed at 
Ashutosh, but the plaintiff intervened and 
told Ashutosh to go and sit in the carriage. 
The Moulvi denies this story altogether bat 
says that as he and Lal Mohun were driving 
away from the jail, they passed the plaintiff's 
carriage going to the jail. 

Immediately they had passed the plaintiff's 
carriage the Moulvi suddenly recollected 
that he had forgotten to give a private 
message to the Assistant Jailor. The Moalvi 
thereupon stopped the earrige and got down 
and walked back to the jail. Thera he saw 
Ashutosh making signs to Santosh. 

The  Mouivi says he gently reproved 
Ashutosh, telling him it was very wrong 
of him to make’ sigas to Santosh. Having 
given his message to the Assistant Jailor 
the Moulvi left the jail. Hesays he did 
not see the plaintiff. Lil Mohuu says he 
did not see the plaintiff’s carraige pass them 
on the way to the jail. 

Thestory aboutthe Moulvi, immediately 
he passed the plaintiff's carriage, suddealy 
remembering that he had a message to 
give to the Assistant Jailor and his return 
to the jail and the gentle reproof to 
Ash utosh appears to me to be highly improb. 
able. I accept the plaintiff's account of 
what happeued at the jail office on the 
Lath ofJaly. To return now to Exhibit 
69, the letter of Santosh of the 12sh of 
suly to Mr. Weston. 

Mr. Weston now says that he has no 
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recollection whatever as to how he recived 
Exhibit 69. Before the Sessions Judge Mr. 
Weston said: “I received this (Exhibit 69). 
On it I must have allowed Santosh’s father to 
seo him. Isent the petition on to Mr. 
Cornish.” 

Mr. Cornish's evidence here is; “An 
interview must have been arranged be- 
tween the father and the son. The 
application was made to the Magistrate. 
The interview took place. The Magistrate 
arranged it." 

Now if this be true, as I think it 18, 
the probabilities are that 
for the plaintiff after receiving Exhibit 
69. The plaintiff's story is that he received 
a chit from Mr. Westononthe 13th or 
14th Jaly asking him to come and see him. 
With regard to chits received by the 
plaintiff from Weston, the plaintiff’s evi- 
dence is that "Mr. Weston sent me chits 
asking me to come and see him." 
ceived three, Ilost two. Lal Mohun and 
Moulvi brought them all. I got two chits 
between the 12sh and 19ch Ja'y." Having 
regard to Exhibit. 69 aad Mr. Cornish’s 
evidence the probabilities are strongly in 
favour of the plaintiff having received a 
chit from Mr. Weston on the 13h or 14th 
July. The plaintiff says that the next 
interview he had with Mr. Weston was on 
the Lith Jaly. All the probabilities are 
that this interview took place following on 
the racsipt by Mr. Westoa of Exnibit 69 
(Santosh's letter of 12th July). 

The plaintiffs account of what took 
place at that meeting is as follows: — Ha says 
he swore before (od that his son was 
innocent. Mr. Weston said he should not 
be so nervous as the Police had made no 
reports against him (the plaintiff). Bat if 
he sought his son's safety, he should get 
his son to be an approver. The plaintiff 
fixes another interview with Mr. Weston on 
the ]5sh or 15th July, but as to this there 
is nothing to confirm him, I hold this inter. 
viaw not to be proved. 

The next interview that took placa is come 
mon ground betwen the parties —that is the 
interview on the Luth Jaly. 

Now, wiy shoald tha plaintiff go and 
ase Mr. Weston on the lich Jaly 1998 
which was a Sanday? Ie could not ba that 
he wanted to see Mr, Weston in order to get 
an order for an interview with Santosh in jail 


then 
Mr. Weston sent 
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on that day, for the plaintiff had already 
under Exbibit 67 got an order to see Santosh 
on all Weduesdaya and Sundays. 

I can hardly thick, in these circumstances, 
that the plaintiff want to Mr. Weston of 
his own accord. If he did not, then the 
probabilities are that Mr. Weston sent a 
chit for him fo come and see him. If that 
be s» then thia would account for the 
third chit which the plaintiff said he received 
from Mr. Weston. Mr. Weston says he does 
not remember what took place at that 
interview except that the plaintiff wanted to 
Bee his son. 

Thab does not seem satisfactory in view of 
the documentary evidence that we have, 
Exhibit H., which is a note sent by Mr. 
Weston to the plaintiff on the 20.h July 
in the following terms; — [| cannot seo you 
as arranged at 7 P M. on Tuesday. Come at 
9 4. x, on Wednesday." 

Now why did Mr. Weston arrange an ine 
terview with the plaintiff at 7 P. wv. on Tues- 
day which was the 21st July, 1903 ? 

The kour, Mr. Weston agrees, is unusual 
as he usually sees people on these matters 
in the early morning. Hesays that he 
thinks 7 p.m. in the evening was probably 
fixed so that the plaintiff might see. him 
after he had seen Santosh.’ 

There can be no doubt that this note (Bre 
hibit H) shows that this proposed interview 
onthe 21st July with Piyari was, arranged 
by Mr. Weston s» that he might see the 
plaintiff after he had had an interview with 
his son Santosh. But what did Mr. Weston 
want to see the plaintiff for after he had 
seen his son in jail ? 

Mr. Weston says he remembers nothing 
further that passed at the interview ou the 
19th July except that the plaintiff wanted to 
see his son. 

The plaintiff's evidence is that Mr. Wes- 
ton told him the only way to save his son 
was to make him an approver and that if he 
could not manage to get his son to make a 
statement he himself would be arrested. 

Then we have the fact from Santosh’s 
history ticket that the plaintiff did see San- 
tosh in jail on the ¥ist July which was 
& Tuesdsy. Mr. Weston must have aatho- 
rised thie visit, I have no doubt but that 
the plaintifi’s account of this interview is 
correct. 

The next interview that tho plaintiff al. 
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leges he had with Mr. Weston is on the 22nd 
of July. 

By this note of the 20th July (Exhibit 
H) Mr. Weston had appointed 9 a.m. on the 
22nd of July as the time of meeting. 

The plaintiff, however, says that he did 
not keep the appointment as ke had failed 
to induce Santosh to agree to makea con- 
fession on the 21st. In the afternoon of 
the 22nd July, the plaintiff says, he mus- 
tered up courage to go and see Mr. Weston. 
The plaintiff says that Mr. Weston told him 
ke would give him one more chance and that 
he gave him an order so that he might be 
allowed to see Santosh in jail. The plain. 
tiff says that when he arrived at the jail, 
he saw the Superintendent who told him 
that he had come late and it was just 
about closing time. Bat as the plaintiff 
had brought an order from the Magistrate, 
he allowed the plaintiff to see Santosh. 
Santosh, however, the plaintiff says, did not 
agree to make a confession. The plaintiff 
says he returned to Mr. Weston and told 
him the result of his interview with Santosh 
and Mr. Weston said he would think over 
what should be done. 

Next morning, Santosh was produced be- 
fore Mr. Nelson and the plaiutiff, either in 
the Court room or just outside ib, was ar- 
rested. Between the 12:h July and 23rd 
July interviews in jail took place between 
ihe plaintiff and Santosh, as appears from 
the history ticket, on the 15th, 19th, 21st, 
and 22ed July. There was also, according 
to the evidence of the plaintiff and Santosh, 
the second meeting in jail on the 22nd July, 
late in the afternoon. 

In his retraction, dated the 7ch Septem- 
ber 1908, Santosh states: "My father while 
visiting me in jail in the afternoon previous 
to the day of his arrest (that is the 22nd 
July) told me, if I did-not turn an ap- 
prover, then the Magistrate would cause him 
to be arrested. He also showed mea slip 
that the Magistrate had given him." 

The evidence also satisfies me that during 
the period between the 9th and 22nd of 
July, there were frequent visits by the 
Moulvi and Lal Mohan to the plaintiff's 
house and that pressure was brought to bsar 
on the plaintiff to induce him to get San. 
tosh to confess and as time wenton, this 
pressure passed from inducement and persus» 
sion into threats. 
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The evidence on the part of. the plaintiff is 
that some of these visits took placa when Ro- 
mesh Bose, the plan-maker, a Government 
Servant, was present making a plan cf the 
plaintiff's house for the purpose of boeing 
used in the criminal ease. The plan-maker 
has not been called by the defendants as 
a witness. 

The story as to the Moulvi explaining the 
Explosive Substances Act to the plaintiff and 
his wife is, I think, true. 

There is also substantial corroboration of 
the story told by the plaintiff and his wit- 
nesses in the statement of Ashutosh of the 
isih August 1903 sent to the Government 
on the 27th August, Counsel for the defen- 
danis has suggested that thia statement is 
the invention of the Bar at Midnapore. This 
suggestion seema-to me tə be quite impossi- 
ble having regard to the date and other cir- 
cumstances relating to the document, The 
document was, I think, clearly a genuine 
statement of  Áshutosh's. As against this 
evidence given on behalf of the plaintiff, 
there is the case set up by the written 
statements that tke plaintiff was arrested as 
an accessory which has been wholly aban- 
doned and the case attempted to be made 
at the trial that Mr. Weston determined 
to arrest the plaintiff as soon as he knew 
the dangerons character of the article found 
at the plaintiff's house, which has wholly 
failed. 

I must now take, shortly, the events sub. 
sequent to tke plaintiff's arrest on the 28rd 
duly. 

The history ticket of the p'aintiff states 
thit on his entry to the jail “health bad 
old age"; across the corner of the history 
ticket I find written “to b» strictly seg- 
regated." The «evidence shows that the 
plaintiff was kept in solitary confinement 
during the whole time he was in jail, The 
plaintiff. who was suffering from diabetes 
vi.h accompanying ailments might surely 
have been let out on bail. His applications 
for bail, however, were opposed, but each of 
the defendants Lag denied that he had any- 
thing todo with the opposition to them, 

The treatment of the plaintiff in jail was 
in clear breach of the provisions of the law. 
The rules contained in what is known as 
the Jail (cde are rules framed by the hocal 
' Government under the powers contained in 
the Prisons Actand subsequently sanctioned 
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by the Governor.General in Council. Rules 
when so framed and approved have the same 
force asthe Statate and itis not open to 
ary person to set aside the provisions of 
such 1ules. 

Then who was responsible for the order 
on the plaintiff's history ticket “to be strictly 
segregated P” 

It must be either Mr. Weston, Mr. Nelson, 
or Major Weinman. All three of them deny 
any kuowledge of this order. Accordingly, 
1 am unable to decide by whose authority 
the plaintiff wes kept in soli‘ary confinement, 
a result which cannot be considered satis- 
factory. On the 29th of July, the Moulvi 
and Lal Mohun again visited Santosh in his 
cell. 

Now what were the Police doing in the 
call of Santosh again on the morning of the 
29th of July ? 

There can be little doubt, to my mind, 
thit they had come to see the effect of the 
father’s arrest on the son. The plaintiff 
was sent for and taken to Santosh’s cell, 
There the Police appealed to the higher 
feelings of Santosh tosave his father in his 
old age and to makea confession. But the 
plaintiff said that they must have some tim 
to think the matter over. 

Later in the day, the Police returned to 
Santosh’s cell representing that his father . 
had consented to bis making a statement and 
took him to Mr. Weston's house. 

Mr. Weston says he examined Santosh and 
finding that he was willing to mska a confes- 
sion he sent for Mr. Nelson to record the con- 
fession. Mr. Weston admits that he was 
present at the recording of the confession and 
that he did. put some questions to Santosh 
from papers he had in his possession and sug- 
gested other questions to Mr. Nelson. 

. This course cannot be justified at all. Mr. 
Weston obviously had no right to ba present 
at the recording of the confession, Then 
much has been made of the preliminary ques- 
tions put by Mr. Nelson to Santosh which are 
as follows:— 

"Do you Lnow who Iam?” 

“Yes,” 

“Any statement you mako will be of your 
own free will. Ym are under no compalsion. 
1 understand.” Is has been much argued as 
io whether tke words, "[ understand”, are an 
answer to the questions that go before or form 
part of the previous sentence. I think ob. 
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viously they ara nob an answer. First, “I 
understand” is not an answer to the quaes- 
tion “You are under no compulsion.” Then 
in the whole of the confassion I cannot find 
that Mr. Nelson has omitted to write a full 
stop in any other place where one ought to 
appear. It seems to me clear that Mr, Nel- 
son did nob properly comply with the pro- 
visions of section 164 of the Code of Crimi- 
nal Procedure. Mr. Nelson says that he 
never heard the Police officers had been visit- 
ing Santosh in jail. Probably, if he had 
known this he would have baen more careful 
to comply with provisions of section 164, 
Now Santosh had eome to confess how he 
had come into possession of & bomb. Instead 
of doing this, he commences to relate hig 
history as from October or November, 
. 1907, 

Then we have the exiraordinary inei- 
dence: that in Exhibit 56 the name of a 
man said to be present at some of the meet- 
ings alleged to have been held is given as 
Gosto Behary De, his real name is in fact 
Gosto Behary Chandra, The name of this 
man as given in Santosh’s coufession in two 
places was originally Gosto Beshary Da, the 


word "De" being subsequently struck out 
and the word “Chandra” written in place 
thereof. 


Moreover, in Exhibit G. this man’s namo 


is written “Gosto Behary Chandra 
(Dey p)" ? 
Then, again, in the confession Santosh 


states that he attended a meeting on the 
80th June. This is also the date given of 
this meeting in Exhibit 56. According 
to the defendants, subsequent  inqniries 
show that this meeting was held on the 29th 
of June. 

Then, again the first four names mentioned 
in the report of the 32th June in Exhibit 
56 are given in exactly the same order 
as in the confession. ‘These may be coinci- 
dences only, but they are, to say the least of 
it, peculiar. 

Then the following expressions, “The Raja 
. of Narajole gave Rs. 2 per month,” "Satyen- 
dra Nath Bose gave nothing,” "No bomb was 
produced,” “I think I could identify him," 
"I can’t remember the date," show clearly 
that portions of the confession which purport 
to have been given by Santosh in a narrative 
form must in fact have been given by him in 
&auswers to questions put to him. 
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: There ean be no doubt tomy mind that this 
confession was not recorded in the manner 
required by section 354 of the Code of Ori- 
minal Procedure which requires every ques- 
tion pat and every answer given to be record. 
ed. Bat whilst I say this I altogether dig- 
believe the suggestion that Mr. Weston and 
Mr. Nelson or either of them put to Santosh 
questions which they knew to be untrue, 
The truth of the matter is, I think, that Mr. 
Weston thought that with a little judicious 
examination Santosh might make a full dig. 
closure with regard to a considerable portion 
of the conspiracy. Mr. Weston did not, how. 
evor, bear in mind the visits of the Police to 
Santosh and the arrest of the plaintiff, 

Although I thick Mr. Weston’s conduct ag 
to the confession of Santosh was improper 
and irregular, [can see no ground for sug- 
gesting that Mr. Weston put to Santosh ques- 
tions and received answers which he kaew to 
be untrue. 

The 7th of August was the day fixed for 
the production of the plaintiff and Santosh 
before Mr. Nelson. It is admitted that nie. 
ther of them were so produced. This was in 
manifest breach of the provisions of section 
9044 of the Code of Criminal Procedure, Mr. 
Norton admitted that if Mr. Weston knew of 
this it would be his duty as District Magis- 
trate to call Mr. Nelson’s attention to the 
fact. I find froma letter dated the 9th 
August (Exhibit 33), which Santosh 
wrote to Mr. Weston, the following: — "The 
date of appearances of the petitioner and his 
father was fixed on the 7th instant, but they 
were not brought to Court on that day. If 
the petitioner’s old father be detained here 
any longer period, he may be deprived of his 
life.” 

It would appear, therefore, that Mr. Weston 
did know thatthe plaintiff and his gon were 
rot being produced before Mr. Nelson in the 
manner provided by law, 

On the 5th of August Mr. Nelson passed 
an order remanding Surendra Nath Mukor- 
jee to Police custody for seven days, but 
Surendra cwing to ill-health could not boe 
handed over to the P.lise uatil the 7th 
August when he was kanded over by the jail 
authorities to Lal Mohun. 

From the 7th August to tha 12:h durus 
Sarendra was kept at the Midaapur f&anih 
and during such period he says he was tor- 
tured by the Police. 
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Under section 167 of the Criminal Prose- 
dure Code before a Magistrate remands an 
accused person £o Police eustody the accused 
must be produced before him, for the section 
gays: “Ibe Magistrate to whom an accused 
person is for warded.” 

The section also requires that a Magistrate 
remanding an &ccused person to Police custo- 
dy shall record his reasons for doing so. Mr. 
Nelson did not observe any of these provi- 
sions. 

Moreover, it is provided by the Bengal 
Police Code, Chap. XVI, pp. 374-388, that an 
application for remand to Police custody 
under section 167 of the Code. of Criminal 
Procedure must be made personally by the 
Chief Police Officer present to the Chief Ma. 
gisterial Officer present, that is to say, at the 
head-quarters of a district (as Midnapore is), 
by the Superintendent of Police to the Dis. 
trict Magistrate, unless this is imporsible 
owing tothe absence of one of the officers 
concerned or through some other exceptional 
cause. < 

Surendra’s story isthat between the 7th 
and 12th August he spent most of his time 
at the Sub-Inspector’s quarters where he was 
ill-treated by Lal Mohun and other Police 
officers. 

Further, that on the llth August the ill. 
treatment was so severe that after it he was 
in a state of collapse and that Dr. Bankim 
Chund«r Ghose was sent for by the Police 
to attend him. 

Tt is common ground between the parties 
that on one occasion while Surendra was in 
Police custody he was in urgent need of 
medical aid. The Moulvi and Lal Mohun 
fixed this date as the 31st July, the day of 
Surendra’s arrest, when they saw Surendra 
was suffering from an attack of simple fever 
and they sent à constable to find the Assist- 
ant Surgeon, but not finding him at home 
he brought Dr. Bankim  Ohunder (hose. 
Dr. Bankim's fees are stated by Lal Mohun 
to have been paid ont of the Secret Service 
Fund and thata receipt which he gave for 
his fees was handed to Mr. Cornish. Mr. 
Cornish was not asked anything about this 
receipt. 

Mx. Norton staled it was probable that 
Surendra did suffer ill-treatment of some 
sort from subordinate Police officers during 
this lengtbened detention at the £hanah in 
Police custody, but he denies that Surendra 
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was ill-treated by Lal Mohun or the Moulvi. 
Surendra's statement that he was tortured 
whilst in Police custody must, of course, 
be taken with some reserve and can only 
be accepted if itis etther corroborated or 
fits in with the probabilities of the case. 

The first point to decide is, when did Dr. 
Bankim Chunder Ghose attend Surendra ? 

Now Dr. Bankim, Chunder Ghose has 
produced two of his books in support of his 
statement, namely, a Prescription Book and 
a Dispensary Book. He had two other sets 
of books which he has not produced. In 
the Prescription Bock which he has produced 
I find an entry of the 3lsb of July ofa 
prescription for Surendra Nath Maukerjee. 
Counsel for the plaintiff suggested that as 
the blət of July was the last day of the 
month there was a blank space where a 
prescription might be written in. This 
standing alone would obviously not be suffi. 
cient. But when one takes the entries of 
the next day the manner in which the book 
has been altered is apparent. In faci, Mr. 
Norton admits that the entry is & suspicious 
one. This entry on the lst of August is for 
quinine pills which it is suggested were for 
Surendra on the morning of the Ist of 
August. 

But the merest glancs at the name ab the 
heading of the prescription shows that it was 
originally "For Upendro,” then that a capi- 
tal "S" has been squeez3d in between the 
"for" and "Upendro." Then to the "p" in 
Upendro has been added a slanting stroke 
converting itinto a capital “R”, bat with 
half of the “R” below the line. Dr. Bankim 
Chunder Ghose admits that the stroke which 
converts the "p" into an "r" in Upendro is 
written in different ink to the rest of the 
latter. The net result of the alterations to 
the word "Üpendro' is that itis altered into 
“Surendro,” the first three letters "Sur" 
being all capitals, half of the "r" being below 
the line. 

Then the word Upendro so altered is pan- 
ned through and Dr. Bankim writes above it 
Sarendro Nath Mukerjee A. M. B.caso (ao- 
cused Midnapore Bomb Case). 

Then I come tothe Dispansary Book. 

Now if you take the entries inthe Dispsn- 
sary Book for the 30ih and 3lst July and 
Ist August as orignally written, that is 
omitting the entry of the alleged prescriotion 
for Surendra on 3lsb July and subject to 
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the alteration of the name of the person for 
whom the quinine pills were preacribed on 
the Ist of August, ike Book before the 
alterations were made was in correct order. 
On the pages which contain the entries for 
3ist July I find the number of every pres» 
eripticn has baen altered, the alleged pres- 
cription for Surendro Laing written last on 
the page. 

If one tarrs back to the page on which 
the prescriptions for ihe £Oth of July are 
entered one finds that the last prescription 
entered on the 30h of July bears the same 
number as the altered number of the first 
prescription of the sist July, 

Then cn the page which contains the 
entries for the prescriptions of the Ist of 
August, I find the. name of the person for 
whom the quinine pills were prescribed is 
altered. 

But a portion of the first letter of the 
name that was originally written is visible 
and the Court Interpreter informs me that 
the portion visible appears to be the tail 
of a capital Bengali "U" and there can b» 
little dev b: ihat the word written originally 
was "Upendro." 

Why should these entries ba altered in 
this manner unless it is to support the case 
that Dr. Bankim attended Surendra on the 
3lst July ? It seems to me quite clear that 
Dr. Bankim's books have been altered for 
this purpose. 

When orce one comes to the conclusion 
that Dr. Baukim attended Surendra on 
some day other thau the 31st July, one gets 
rid of the story set up by the Moulvi and Lal 
Mohun. 

Then it has been suggested that even if 


Dr. Bankim did not atteud Surendra on tke 


3lst of July yet he may have attended him 
on some other date for fever. That sugges- 
tion it is nob possible to accept, the defend. 
ants having put forward a definite case that 
Surendra was treated by Dr. Baukim for 
fever on the 3lst July. Accordingly I am of 
opinion that Surendra was attended by Dr. 
Bankim on the Lith August. 

Now, why should Dr. Bankim b^ sent to 
treat Surendra on the Lith August ? Suren- 
dra's story is that sines he had been in 
Police custody from the 7th August, he had 
been subjected to ill-treatment to try and 
induce him to coufess, and on that day Lal 
Mohun had $9 illused him that he lost 
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control over himself and having been com- 
pelled to evacuate on the floor he lay ina 
state of collapse, that Dr, Bankim was 
hurriedly sent for to come and attend him 
and that a mehter was sent for from the 
Municipal Office to clean the place and a 
blanket tLat had got soiled. 

I have looked at certain works on Medi- 
cal Jurisprudence in order to see if a kick 
inthe stomach would produce the effect 
that Surendra has stated it produced on 
him. Apparently the shock to the nerve 
centre might produce the effect which 
Surendra has stated. But what has weighed 
with me more than this is that the defend. 
ants called two medical men, Major Wein- 
man and Dr. Bankim Chunder Ghose, as 
witnesses. No questions were put to them 
that assuming that. Surendra was kicked in 
the manner he has stated the kick could 
not kave had the effects Surendra has re- 
lated. 

Why then are the Moulvi and Lil Mohun 
80 anxious to fix the date of Dr. Bankim’s 
attendance on Surendra as the 3lst July 
which is clearly not the true date? 

It seems te me there can be no other reason 
for this except that on the date that Dr. 
Bavkim did attend Surendra, something had 
happened to Surendra which they are anxi- 
ous (o conceal. This being so, I think, one 
can reasonably accept the evidence of Suren- 
dia corroborated by Bholanath, Hamtullah 
and Sanyasi as to the main incidents as to 
what happened on that day. 

It is only fair to Mr. Weston, however, to 
state that I am satisfied that he knew no- 
thing about the treatmeut of Surendra at the 
thanah, 

On the 12th August, Lal Mohun started 
for Salboni taking Surendra with him. He 
returned to Midnapore on the 13ch August, 
the train arriving at Midnapore . Railway 
Station at 1-30. 

According to Ashutosh’s evidence, from 
the 24th July he was having frequent ister- 
views with the Moulvi. He also from time 
to time saw Mr. Weston. It is not, how- 
ever, necessary to go into thia portion of 
the evidence, although some interviews ara 
admitted, or as to whether during this period 
attempts were being made to get Aabutosh 
to be a witness in the Conapiracy case, It 
will be sufficient to start with the incidents 
of the 13;:h of August. Bat before con- 
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sidering the incidents of the 13th August I 
ought to state that Mr. Weston saw the 
plaintiff in jail on the 5th August. Mr. 
‘Weston says the only complaint the plaintiff 
made to him was that the jail officials had 
taken away his bed-stead. Mr. Weston says 
that upon inquiring of the jail officials, why 
this had been done, he was told that they 
were afraid thatthe plaintiff would commit 
suicide by standing the bed-stead on its end 
and then hanging himself to it. [t does not 
seem to have occurred to Mr. Weston to 
question the jail officials as to what sort of 
treatment the plaintiff had been subjected 
to that they should beafraid he would commit 
suicide. Mr. Weston ordered the plaintiff's 
bed-stead to be restored. 

Then, again, on the llth Augus, it is 
agreed on both sides that Santosh in answer 
to his letter of the 9th August (Exhibit 68) 
had a further interview with Mr. Weston. 
Mr. Weston says that Santosh at that 
interview wished to add two further names to 
his confession, Santosh says he sought the 
interview in order to ask Mr. Weston to 
release his father, Exhibit 68 shows clearly 
that this was the thougnt uppermost in 
Santosh's mind. Then we come to the inol- 
dents on the 13:h August. Ibis agreed that 
on the afternoon of that day both Santosh and 
Ashutosh saw Mr. Weston. The story of the 
defendants is as follows: — 

That in the afternoon—the Moulvi fixes 
the time abont 8 o’clock—whilst the Moulvi 
and Lal Mohun were driving with Santosh 
from the jail to the thanah, having taken him 
into Police custody for thres days, Ashutosh 
ran up to the carriage when they were near 
to Mr. Weston’s compound and asked to be 
allowed to speak to his brother Santosh, The 
Police officers said they could not allow 
this without the conseut of the Magistrate, 
Thereupon they drove into Mr. Weston’s 
compound and they all saw Mr Weston 
who said Ashutosh might have an interviw 
with Santosh at the thanvh. Mr. Westoa 
further said that if Ashutosh wished to 
make a statement the Police officers might 
record ib, bat he warned Ashutosh thas 
he could not expect a pardon if he made a 
statement. 

The improbability of the Police officers 
disturbing Mr. Weston in the afternoon to 
ask if Santosh aud Ashutosh might have ana 

interview may beleft out of account for this 
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story is conclusively proved to be untrne. 
Lal Mohuu returned to Midnapore w.th 
Sarandra on the 18th August by the train 
reaching Midnapore at 1-30. The jail gate- 
register shows that Santosh on the 13th 
August left the jail at 1-25. Ab Midnapore 
the evidence shows that they keep standard 
time, Jt was, therefore, impossible for Lil 
Mohua to be driving with Santosh to Mr 
Weston’s hoase as stated. 

Ashutosh's evidence, on the other hand, is 
as follows:— 

That he had been ordered to baat Mr. 
Weston’s house on the morning of the 13th 
August and ihat he went there as directed, but 
was told that Mr. Weston was sleeping and 
that he was to come back later. That he 
in accordance with this order want bick 
later to Mr. Weston’s and after atime the 
Moulvi arrived in a carriage bringing Santosh 
with him but that Lal Mohun was not 
there. That they went in and saw Mr, 
Weston and that Lal Mohun arrived subse- 
quently. That it was then decided to taka 
Santosh into. Polica custody for three days 
and to confront Santosh, Ashutosh and 
Surendra together. 

Santosh's jail history ticket supports this 
view. There are two entries on the history 
ticket for the 13th August, the first: 
"Went to see the Magistrate," the second: 
"Made over to Police custody for three 
days." 

Surendra, in the meantime, who had been 
left by Lal Mohun at the Police offize had 
been sent back to jail. He was brought 
back from jail to the thanah. On the 13th 
and i4th August, Santosh, Ashutosh and 
Surendra and Jotindra Sen (Ashutosh's ne- 
phew) were tutored at thethanahand Saren- 
da persuaded to make a confession. 

Oa the morning of the 15sh August Ashu- 
tosh and Surendra were taken to Mr. Wes- 
ton’s house. There is a conflict on the 
evidence as to whether Me. Weston saw 
Ashutosh on the morning of the 15th August, 
Mr, Woston saya he did not. All that hap- 
peaed he says was that he was shown a 
statement ot Ashutosh's which he thought 
concealed more than it stated and, therefore, 
he told Lal Mohun to tell Ashutosh to go 
away. Lal Mohun saya that Ashutosh was 
standing near a Mahomedan shrine in Mr, 
Weston's compound aboat 80 or 100 yards 
from the house and he wentand gave Mr, 
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Weston's message. Then Ashutosh left the 


premises. Ashutosh’s story, on the other 
hand, is that he saw Mr. Weston and he 
asked Mr. Weston if his father would b» re- 


leased if he made the statement. Mr. Woes- 
ton stated, that did not rest with him, there- 
upon Ashutosh said he declined to make the 
statement until he had seen his father. Mr. 
Weston gave him an order to see his father 
and he left Mr. Weston’s house. The origi- 
nal of Ashutosh’s statement that he made to 
Lal Mohun is missing. The document pur- 
porting to bea copy, Ashutosh says, is nob 
in fact a copy. Whether that be so or not 
it is impossible to say. It is certainly a most 
extraordinary fact that so many original 
documents are not forthcoming. 

Ashutosh’s evidence as to what happened 
at Mr. Weston's house on the morning of 
the 15th August is, [think, correct and is 
substantially corroborated by documentary 
evidence, 


First, there is Lal Mobun’s case- diary of 
the 15th August: 'Asu Das, brother of San- 
. tosh, at first wanted to make a statement be- 
fore the Magistrate regarding his knowledge 
in the affairs and then took time to consider 
over tha matter," This certainly suggests 


that Ashutosh saw Mr. Weston on that 
morning. 
Secondly, there is Exhibit 45 which 


is an application by Ashutosh of the l5th 
August to ‘be allowed to see his father 
which was allowed by Mr. Weston on the 
same date. 

Ashutosh's evidence is that he wrote this 
on the verandah of Mr. Westoi'8 house on 
the morning of the 15th August. 

Now, this application of Ashutosh'a differs 
from all the other applications that he 
presented to Mr. Weston as it is written in 
the vernacular, All his other petitions to 
Mr. Weston were written for him in English 
by a dismissed Post-master. 


This document shows that the story about 
Ashuiosh's not getting within 80 or 100 
yards. from Mr. Weston’s house is not true. 
Ashutosh's evidenee as to what happened on 
the morning ofthe 15th August is, I am 
satisfied, true and is confirmed by his state- 
ment of the 16th August (sent to the Govern- 
ment on the 27th August), Exhibit F. 

Then Mr. Weston proceeded to deal with 
Surendra. He sent for Babu Surendra Nath 
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Ohakrabatti, Deputy Magistrate, to record 
Surendra’s confession. 

Surendra’s confession was recorded in Mr, 
Nelson’s hoase by the Deputy Magis- 
trate, Mr. Nelson being present most of 
the time. If Santosh’s confession suggests 
that portions of it were not given in a narra- 
tive form but in answer to questions, 
Surendra’s confession does so with far greater 
force. In fact, the Deputy Magistrate who 
recorded it stated in his evidence before me 
that any one reading the confession would 
probably think that it had been recorded in 
answer to questions put to Surendra. The 
Deputy Magistrate also states that he was 
pot aware that Surendra was coming out of 
a long period of Police custody which was 
obviously a material fact for the recording 
officer to know. 


Now, the first matter that strikes one, on 
looking atthe confession and the statement 
of Surendra recorded by lial Mohun which 
was with the Deputy Magistrate and Mr. 
Nelson atthe tims when the confession was 
recorded, is a most extraordinary coincidence. 
Lal Mohun in writing the word "Das" in 
English writes the letter “a open and the 
letter "S" he forms in a peculiar manner with 
a tailso that any person unacquainted with 
his writing would think the word written 
was "Dey." Then there is a very extras 
ordinary fact that in two places in the con- 
fession of Surendra which was recorded in 
Bengalee the word originally recorded was 
“Dey” instead of “Das.” This was sub- 
sequently altered into "Das." Surendra says 
this was done at Mr. Weston's house later. 
Space forbids more than a few instances being 
given of Surendra’s confession which must 
have been recorded in arswer to questions 
put to him. 


First, rear the beginning where Surendra 
is purporting to speak of the Busanta Malati 
Akia: "The Raja of Narajole used to pay 
a monthly subscription of Rs. 2 for that 
Akra. I don’t exactly remember the name 
of the Raja of Narajole.” 

Considerably later in the confession we 
find the following statement :— 

"Before the last Vita Hath in the month 
of Asar (1 do no& remember the date and 
the day) the Raja of Narajole whose name 
is Raja Narendra Lal Khan came to Jamini 


Mullick’s house." 
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Can any one doub that in the first part 
of the confession a question was put to 
Surendra as to what was the name of the 
Raja of Narajole and that he answered, "[ 
don’t exactly remember," and on the second 
occasion Surondra was asked if the name 
of the Raja of Narajole was Raja Narendra 
Lal Khan? Then we come to the part of 
the confession as to the meaating said to 
have been held at the Basanta Malati Akra, 

' The confession as to this is as follows:— 

“That meeting was held at about 8 pm. 
There wis no special arrangement for sit- 
ting. There was only one bench. There 
was no bed.” 

I cannot doubt that questions were put 
to Surendra as to the seating arrangements 
at that meeting, Moreover, we havew very 
significant fact that in Exhibit G which was 
drawa up by Asaduila to be used by the 
informer Rakhal for the purpose of getting 
up his evidence there is this statement with 
regard to the mastingat the Basanta  xalats 
Akra, "There wasa baneh for sitting.” 

Next, one other statement as to the meet- 
ing at the Basanta Malati Akra: 

"I do not remembsr what other things 
were said in that meeting by what other 
persons.” Then as to the meeting said to 
have been held at the Rasmancha of the 
Mallicks’: 

"I don't exactly remember who were 
present at that meeting. Jyoti Das, Jamini 
Mulliek and Moti Babu were there. Hem 
Chandra, Abhoy Chandra Kundu too were 
present, It might be 25 or 30 persons in 
all. [can say if names are mentioned to 
me. 


Q.—(Suggested by Mr. Nelson, struck out) 


Was Jogendra Mullick there? 

A.— Yes. Jogendra, Gobinda Pal, Hari 
Kristo Patal, Rakhal Ohandra Pal, Ashutosh 
Kundu, Ashutosh Das (originally written 
Dey) all these persons were there. . . . I 
don't remember what other speeches were 
made." 

Then at the meeting at the house of 
Kamini prostitute : 

"l don’t remember 
speeches." 

Then tsko the meeting at the Raja of 
Mahisadal's houso : 

"The date I cannot exactly remember 
I cannot say who live at the 
Mahisadal Raja’s house and whether those 


who else made 
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who live there were present at the meeting." 
Then, lastly, one further example, The 
confession originally recorded gave the name 
of “ Honorary Magistrate Abinash Chandra 
- Dutt.” Later in the confession we find 
‘whether Abinash’s title is Mitter or any- 
thing else I do not know." Whereupon the 
former part of the confession "Honorary 
Magistrate Abinash Chandra Dutt” is alter- 
ed to “Abinash Babu.” 

In my opinion there oan be no doubt but 
that by far the greater portion of this cor- 
fession was obtained from Surendra by means 
ef questions put to him and that the con- 
fession was recorded ina form in manifest 
breach: of the plain provisions of the law 
which, according to the Depnty Magistrate’s 
own statement, were well known to him. I 
do not, however, believe that Mr. Nelson 
and the Deputy Magistrate knew that the 
confession that Surendra was making was 
untrue. 

The Deputy Magistrate admits that if he 
knew Surendra was coming oat of Police 
custody he would be much more careful. It 
is unfortunate that the Deputy Magistrate 
was not so told, 

On the 15th August, under the permission 
given by Exhibit 75, Ashutosh saw his 
father in jail. Ashutosh informed hie father 
what bad taken place and his father advised 
him to go to the Bar Library and see the 
pleadere. Thesame afternoon Ashutosh went 
to the Bar library and related his story, 
how his father had come to be arrested and 
the attempts made to get him to be a witness. 

A deputation accompanied by Ashutosh 
waited on Mr. Bradley Biri, the Additional 
District Magistrate, but Mr. Bradley Birt 
told him that he could not interfere and that 
they must go to Mr. Weston, The deputation 
said that Mr. Weston was gbsoluiely in the 
hands of the Police. On the 16th August 
2 number of gentlemen of Midnapore wrote to 
Mr. K. B. Datt, who was then the Chairman 
of the Midnapore Municipality, requesting him 
to acquaint the Lieutenant- Qovernor with 
the existing state of affairs. Pursoant to 
this requisition, Mr. Datt telegraphed to the 
Chief Secretary on the 16th August, the 
telegram (Exhibit N.) in which it is stated: 
"We are satisied on materials which we 
desire to place before the Government that 
evidence implicating respectable and abso- 
lutely innocent persons is being fabricated,” 
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On ihe £7th August Mr. Dutt forwarded 
to the Government two statemenisof Ashutcsh 
dated respectively the 16th and 18th August, 
a statement cf Jotirdra Nath Sen (the 
rlaintifi's grandson) and aleo a statement cf 
Upendra Nath Mukesjee (the brother cf 
Surendra Nath Mukerjee). 

Counsel for the defendants suggest that 


these statements were invented by the Bar’ 


at Midnapore. That seems to be quite an 
impossible theory. I think the statements 
are genuine and, on the whole, they contain 
a substantially acenrate account of what had 
happened. 

The 15th Avgnust bad been fixed as the 
date on which the persons arrested on the 
3lst July should be produced before Mr. 
Nelson. Nore of them wereso produced. 
On the £1st August Santcsh was produced 
before Mr. Nelson but not in open Court, but 
in seme otber room atthe Court premises. 
This again was in direct contravention of the 
provisions of the law. 

Section 352 of the Code of Criminal Proce- 
dure enacts; "the place in which any Criminal 
Court is held for the purposes of inquiring 
into or trying any offence shall be deemed an 
open Court to which the public generally may 
have access 80 far as the same can conveniently 
contain them.” 

The plaintiff says thatonthe 21st August he 
was not taken ont of jail ab all, I think he 
is right in this but it matters little whether 
he was or was not. 

The production of Santosh but not in open 
Court on the 21st. August seems to suggest 
that his non-production on the 7th August 
was done of a deliberate and set purpose. 

On the 21st August {wo petitions for bail 
were filed on behalfof Santosh and the 
plaintiff (Exhibit LXXXVI in No. 1 and 
Exhibit K. K K. in No 1). The petition of 
Santosh stated that he was innocent, The 
plaintiff's petition stated in paragraph 2: 
"The petitioner’s said son was pressed from 
the very beginning to make a confession but 
he denied all knowledge of the bomb. Para 3. 
That after the arrest of Santosh Chandra 
Das your petitioner was pressed by ‘various 
au:horities' to induce his son to make a con- 
fession whith not being done your petitioner 
. was arrested on the 23rd July, 1908, and was 
remanded to hajat on the very day where he 
is rotting since then." i 

This petition sets ont clearly thẹ cause of 
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the plaintiff's arrest, viz., his failure to induce 
Santosh to make a confession. The oniy 
thing that is not stated spec.fically is who 
were the ‘various authorities" that caused 
the plaintiff to be arrested, 

. By the 2ist August it had been found 
out that the confessions of Santosh and 
Surendra contained mistakes which did not 
fit in with the reports of the informer. 
According to Lal Mohun, on the 21st 
August he went tothe Police office at the 
Court and quertioned Santosh as to his 
confession. Santosh according to Lal Mohun 
immediately cleared up all difficulties, 
corrected the dates and brought the in- 
cident of the 7th July into line with the 
alleged reports of the informer. Lal Mobun 
says that he recorded this additional state- 
ment of Santosh. Santosh says he gave 
no such statement. I accept Santosh’s 
statement. Theadditional statement, if true, 
was one of considerable value. No state- 
ment of Santosh recorded by Lal Mobhun 
could ke used in evidence. There was a 
Magistrate in the building, and it is in- 
conceivable, if Santosh did make this state- 
ment, that Lal Mohun wonld rot at once 
have taken him kefore a Magistrate and had 
his statement recorded. 

Surendra in his confession had come to 
grief more, because he had given, as being 
present at the meeting at the Basnnta Malati 
Akra, Santosh who was then in Ranchi 
and Satyendra Nath Bose who was then in 
jail. 

Lal Mohun says he went to the jail on the 
21st August and saw Surendra who immediate- 
Jy corrected the errors in his confession. 
Surendra says he did nothing of the sort. I 
accept Surendra’s statement. I am satisfied 
if he had made this important correction he 
would have been taken beforea Magistrate 
and the alteration would have been recorded. 

On the 28th of August, as I have already 
stated, the third batch was arrested. Itis 
said that it was intended to arrest Ashutosh 
on that day but this could not be done as he 
was absconding. 

I am satisfied that Ashutosh was nof 
abssonding. He was present in Court on the 
Slet of August. Iris now said that the 
plaintiff's house was again searched on the 
28th of August by Asadulla. 

Not a single question as to this search was 
put tothe plaintiff or any of his witnesses, 
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This search I am satisfied never took placa 
and the return to the warrant by Asadulla is 
nob genuine. 

The warrant (Exhibit COX XV in No. 1) 
purports to show fromthe return on the 
back of is that the search took place in the 
presence of one witness, Abdulla, only. 
Section 103 of the Codeof Criminal Pro- 
cedure requires that there shall be at least 
two witnesses to a search. 

Asadulla now says that there were two 
other witnesses—-a doctor with leprosy on his 
hands anda blacksmith, neither of whose 
names does he recollect. 

` I reject Asadulla’s evidence, The search, I 
am satisfied, never took place. Then, on the 
81st of August the plaintiff, Santosh, Suren- 
dra and others were produced before Mr. 
Nelson in Court. 

Mr. P. K. Bose, a Barrister, who is describ- 
ed in the list of Moderates and Extremists 
(Exhibit LXsX)asan Extremist and sup- 
porter of all the Akras, appeared for the 
Crown. The first thing that occurred in 
Court on that day was that Mr. Keays ap- 
plied for bail on behalf of the Raja of 
Narajole. 

Then Mr. Dutt applied for leave of the 
Court to hand over to the plaintiff, Santosh 
and Surendra three petitions to sign if they 
desired, It appears that Mr. Dutt said they 
were important petitions. (See evidence of 
P. K. Bose on behalf of the defendants) 

The petition handed to the plaintiff was, ac- 
cording to Lal Mohan, “a long petition” and 
when he had read a page or two of it he got 
his son Santosh toread the rest of it to him. 
The three petitions were then signed and 
handed back to Mr. Dutt. So far there is not 
much controversy on the evidence on this 
point. 

The Court then adjourned for lunch. Lal 
Mohun’s evidence is that he spent the lunche- 
on interval in oonversation with a oon- 
nection of his wife who had came down to 
the Court to ses him. This I do not believe, 
The evidence on behalf of the plaintiff is 
that the Police asked Santosh and Surendra 
during the adjournmentof the Oourt what the 
petitions they had signed were aud they said 
they were petitions for bail. 

The evidence also is that the Police officers 
told the plaintiff that he was going to be 
released but as he had signed a petition he 
could not be released unless he withdrew it. 
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On the Court resuming after the adjourn- 
ment the plaintiff asked for his petition back 
and struck his name ont, 

A petition (Exhibit B) which is sid to 
have been the petition signed by the plaintiff 
is produced here. At first it was challenged 
by Counsel that this was not the postition, on 
the ground thatthe petition signed by the 
plaintiff on the3lstof August wasa short 
petition. Lal Mohun's evidence put an end 
to this suggestion for he says the plaintiff's 
petition was a long petition. Exhibit B 
consists of a petition writteu on five and a half 
sheets of foolscap the writing being on one 
side of the paper only, anything much shorter 
than this could hardly bs desoribed as a 
"long petition." 

The evidence satisfies me that Exhibit B 
was the petition signed by the plaintiff on 
the 31st August. 

To return to what happened in Court on 
the lst August after the midday ad- 
journment. Lil Mohu» first gave some 
formal evidence and the case was withdrawn 
against the plaintiff and two others. 

Then Mr. K. B. Datt made an application 
for bail for Santosh aud Surendra and some 
other of the accused. Mr. Nelsou’s avidence 
is that it is the usual practice for applica- 
tions for bail to be founded on patitions. 

So in the usual course the application for 
bail on behalf of Santosh and Surendra would 
ba supported by petitions. 

Santesh's petition (Exhibit 42) withe 
drew his confession and asked for an op- 
portunity to make a géntemeot which would 
disclose the circumstances under which ke 
was by threat, inducement aud persuasien 
compelled to make his confession. Sarendra’s 
petition (Exhibit 44) did not formally 
withdraw his confessions, but he asked that 
au opportunity should be given him of mak- 
ing & statement in Court. 

Apparently, while Mr, Datt was making 
his application, Mr. Nelson was not paying 
great attention toit for tne evidence shows 
that he was writing ordera on other peti- 
tious. Mr. Nelson rejected the application 
for bail and immediately afterwards the case 
was adjourned, the record baing immediately 
carried away by the Court Inspector, Rash 
Behary Sen, who is a Police officer who cən- 
dusts prosecutions id the Court. 

The Courb Inspector at that time had 
charge of the record inthe case. He was 
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as I have already said, citel as a witness by 
the defendants in this case bab wai not 
called. Presumably, therefore, his evidenca 
on this point, if be hai been called, would 
not have suoported the defandants’ cse, 

The question is, were these two petitions 
putia on the 3ls& August or were they, as 
Counsel for the defendants says, smuzgled 
into the record?" 

According to Mr. Norton, Mr. Datt deli- 
berately "cheated and defrauded the Uourt" 
on that day. 

Mr. Cornish’s evidenea on this matter is 
as follo WS:— 

Oa the Slat August I heard of appli- 
cations being signed by Santosh, Sarendra 
. and Peari, I think the Moulvi told me thia 
before I went to the Club, IIa told me soma 
petitions had been signed and put in. I 
thi: k he said, bat Í can't remember, that they 
had been surrepiitiously filad ........ cec 
He must have told me what 
ihe petitions wers. He told me I think that 
they were petitions of retractation of Santosh 
aud Surendra. To the beat of my belief 
I went aud reported the mattor to Ma 
Weston. Me, Weston wrote to Mr. Nelson 
and a:k:d him ifthese petitions had been 
filed. Mr, Nelson, so faras I remamber, know 
nothing of them. Waen Mr. Nelson looked 
he found that they were with the record, 
This wasonthe 3lst August. The Moulvi 
told Mr. Weston that the petitions were 
retrac:ations." 

If Mr. Cornish’s evidence be aceapted there 
ean be no doubt that the defeudants knew 
aboat these petitions being filed and that 
they were petitions of retractations on the 
sist August, 

The Moulvi's evidence now is that he was 
in Court for only a few minutes on the 31st 
of August. But before the Oommitting 
Magistrate, on the 8th September 1903, he 
saic: “I wasin Court on the 3lsi (7e. tho 
$list August). I did not hear of any apol 
cations to retract confessions. f do not kaow 
up to now ifany such petitions were filed. 
I had not heard that two such petitions were 
filed and disappeared from the record. I 
. have not heard of the existenos of su3h 
petitions and their disappearance 3,” 

To Court, “IL have heard of soma petitions 
being smuggled into the record." 

No reliance can be placad upon the evi- 
. dence of the Moulvi, 
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Then the evidence of Lil Mohun is that 
he saw Santosh and Surendra sign the two 
petitions in Court on the 31s5 Aamzust bad 
they wero not filed in Court on that day. 
At the rising of the Court he saysha glares l 
through the record bat erall find n» peti 
tions filed on behalf of Santosh and Suren- 
dra. Hə then says ho went and informed 
Mr. Weston that Sintosh aud S irendra had 
signed but had not filed two petitions. 

Tais, however, does not agree with Li 
Mohan's evidence ab Sassions where ha said: 
“ Bail petitions were made for all the ascased 
on the 3ist August. They were presonted 
in my presence. 

"Q —The petition for bail aud the petition 
for retractation of confeasion is the same 
identical petition. 

“A.—I know now. 
that time.” 

Lil Mohun at the Sassions evidently moans 
the Court to believe that petitions were filed 
on behalf of Santosh and sSurenira on the 
8lst August but he thought they were pesti- 
tious for bail. 

Thea again, the account given by M». 
Weston here is substantially different from 
the account he gave at the Sessions. 

At Sessions, Me. Weston said: " I had tha 
pe'itions of retractation in my house bacanss 
I wanted to see them. Ian in the habit of 
Seeing records; it ia part of my duty. I 
sent for them from Coart. These were then 
in a flit file with the record, not part of the 
record. They came from the custody of 
the Court. I kuow there is a dispate a3 to 
what had bsexms of them. Taey were un- 
derneath the record forming no part of the 
record, {heard of their existence bseause 
applications were putin for copies of them 
before the trying Magistrate.” 

This i3 a different story to that which 
Mr. Weston has told here. O1 the Ist 
Saptembar, an applicabion was muds to the 
Court for copies of the confessions and “ ala 
for copies of the petitions filed by S utosh 
and Sareudra filed on the 3136 A a1gas5.” 

Mr. Nelson rejacted the applievtion for 
copies. fn his order of the 21d Saptem ar 
he states: "fheso patitions ware certainly 
nob brought to my noties» during ths hearing, 
A perusal of them sho ys that both Sarendra 
and Siutosh demanded to ba examined that 
day." Mr. Nelson had baen eonosrned in 
recording both Santosh and Sarendra’s con. 


I did not know af 
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fessions and one would bave thonght as 
soon a8 he became aware of the petitions 
of Santosh and Surendra asking for an op- 
- portunity to make a statement to him, he 
would at onceeither have gone to the jail 
or have had Santosh and Surendra produced 
before him and given them the opportunity 
of making a statement to him. 

On the 2nd September Lal Mohaon and 
the Moulvi went to the jail and saw Santosh. 

The Moulvi says he did not go into the 
jail and see Santosh bnt he waited outside 
and that Lal Mohun only went in. 

The entry inthe case-diery of Lal Mohun 
for the 2nd September is as follows:— 

" With Moulvi Mazharul Huq went tothe 
jail and , questioned Santosh Das about the 
petition alleged to have been signed by him 
onthe Slst in Court of Joint Magistrate, and 
he said that he signed it without reading its 
contents considering it to be a bail applica- 
tion.” Why " alleged to have been signed,” 
when Lal Mohun saw Santosh sign the peti- 
tion in Court? - Santosh’s evideuce is that 
the Moulvi and Lal Mohun eame to him in 
jail and tried to get him to disclaim the peti- 
tion of the 31st August. Santosh’s story is, 
I think, far more probable. 

Fist of all, the Police-cffücers on the 2nd 
of September did not go to question Surendra 
in jail, the reason apparently being that 
Santosh’s petition formally withdrew his 
confession whilst Surendra’s did not do so but 
only stated that he wanted to make a state- 
ment to the Court. 

Secondly, when Mr. Reid—Mr. Nelson 
having been transferred on the 2nd Septem- 
ber—went to jail on the 3ed September and 
asked Santosh and Surendra about the two 
petitions, "they admit their signatures and 
that the petitions are theirs" (See Mr. Reid’s 
order of the $cd September). Santosh made 
no reservation on 8rd September that he 
thought he hadsigned the, petition as a bail 
petition. 

Mr. Reid’s order on the 3rd September 
was, Orders will be passed thereon later." 
No orders were in fact ever passed on these 
two petitions. I cannot help thinking it 
would have been wiser that Mr. Reid on the 
8rd of September had given Eantosh and 
Surendra an opportunity cf making a state- 
ment. 

The conciusion I come to with regard to 
the two petitions of the 3lst Augustis as 
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follows:— First, that the two petitions were 
without doubt filed in Court on that day, 
that Mr. Nelson was not attending to what 
was being said in Court but was writing 
orders on other petiiious. That when Mr. 
Nelson was questioned about these petitions 
subsequently he did not kaow of their exisi- 
ence and, therefore, it was assumed tnat the 
two petitions had been improperly put into 
the record. I think thatit was owing to 
this that the subsequent unpleasant events 
arose. The evidence doubtless is in some 
parts suspicious as to there being an attempt 
to suppress these two petitions, andif Mr. 
Cornish’s evidence is accepted doubtless ib 
goes far to establish the plaintifs contention. 
Bat onthe whole after very careful consider- 
ation of the evidence L am of opinion that 
the whole incident arose out of a misunder- 
standing. 

Then the plaintiff's evidence is that on the 
night of the 3lst August and again on the 
lst September Lal Mohun came to his house 
to induce him to try and get Santosh to stick 
to hia confession aud that Ashutosh did 
write a letter to Santosh to this effect, Bat 
whether that be so or not, it is common 
groand that on the 2ad of Septemer Lil 
Mohun and, as [ hold, the Moulvi also inter- 
viewed Santosh in his cell with reference to 
his petition. Whatever instructions Mr. 
Weston may have given the Police officers, 
I am satisfied that on the 2nd September 
they tried to persuide Santosh to disclaim 
his petition of the 3ist Augast. On the 4h 
September, Ashutosh was arrested and put 
up before Mr. Reid when he filed a petition 
for bail (Exhibit L. L. L.). In this petition 
he stated that “the Police and the superior 
officer (Urdhatam Karmachari) have been for 
a long time trying to make your petitioner 
a witness in tbe bomb ease." That the 
“superior officer” refers to Mr. Weston is not 
open to doubt, I hava little doubt but that 
the arrest of Ashutosh was a move to try and 
geb Santosh to stick to tbe confession which 
kad required so much trouble to obtain and 
without which the defendacts knew the 
criminal case would probably go to pieces. 

On the 3rd September Piyari Lall Ghosh, 
Vakil, wrote to the Saperintendent of the 
jail asking for an interview with Santosh 
and Surendra and other prisoners. This 
interview was granted as regards the prisou- 
ers other than Santosh and Surendra. With 
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regard to Santosh and Sarandra Mr. Woas:on 
himself came to the jail with Taal Mohan oa 
the 5th September and says he asked Santosh 
and Sarendra if they wished to ses a Vakil. 

Mr. Weston then says he entered au order 
in the visitors’ book as follows; I visited 
the confessing prisoners with whom a Vakil 
bad asked for an interview. As the prisou- 
ers expressed no wish to sea him the Super- 
intendent may inform the Vakil according- 
ly." Okher attempts by legal advisers to see 
Santosh and Surendra proved also unsac- 
cessful. There seems to have been a very 
heated interview between the Superintendent 
of the jul and Mr. Keays and Mr. A. N. 
Ohaudhuri. 

Major Weinman in his evidence before the 
Committing Magistrate said: “when the 
Councel asked me to see Santosh aud Surend- 
ra, [ asked why shonld I put it into his head 
that he could see them when he had already 
said he did not want to see a legal adviser." 
Major Weinman says, however, that he went 
and asked Santosh and Surendra, "Do you 
want to ses a Vakil” Major Weinman knows 
perfectly well that an Huropean or any other 
Barrister is not described in the vernacular 
as a2 “Vakil,” 

The evidence satisfies me that every pos- 
sible diffculty was being put in the way of 
Santosh and Surendra seeing their legal 
ad visers. 


The net result was that before being taken | 


to Conrt on the 76a of Ssptemper, Santosh 
had seen his Pleader for three minutes that 
morning, and Surendra had not seen a legal 
adviser ab all. Itis suggested by Counsel 
for the plaintiff that the Pleader was allowed 
to see Santosh for three minutes on that 
morning, because Santosh had formally with- 
drawn his confession, and that special rales 
framed by Mr. Weston and Major Weinmaa 
as to interviews with confessing prisoners 
did not apply to Santosh. 

On the 7th September the accused were 
taken to Court. Immediately Counsel ap- 
plied for an interview with Santosh and 
Surendra. Mr, Reid allowed it "with certain 
precautions." Mr, Cornish was stationed 
outside the room in whizh the interview took 
place. 

The interview appears to have lasted 
about two hours. Santosh and Surendra 
both signed petitions setting out the facts. 
They also—~Santosh on the 7th September 
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and Sarenira on the 7th and 8th September 
—-in tha Court of Mr. Reid wrote out more 
datailed statemants. Tnese statemants, if 
irae, ara of great importance. Now until the 
morning of the 7th September Santosh aud 
Sirendra had seen noone who could have 
tutored them to maka those atatements. 

Counsel for the defendants say, however, 
that the legal gentlemen at the interview 
allowed by Mr. Retd on the morning of the 
7th Saptemder tutored Santosh and Sarend. 
re. This is pure suggestion aud there is not 
a word of evidence to support ib, 

The legal gentlemen whosaw Santosh and 
Surendra on the morning of the 7th Sep- 
tember were Mr. Godfrey, now Assistant 
Government Advocate in Barmah, Mr. K. B. 
Datt, Me. A. N Chaudhuri, Mr. A. C. Datt, 
and probably also Mr. Keays, now second 
Presidency Magistrate, and Mr. H. Mallick. 
There was also the Pleader Piyari Lall Ghose 
present. 

The defendants try and get rid of the 
European Barristers as tutoring Counsel by 
saying they were present only a few minutes. 
There is not the slightest reason to suppose 
that these statements were not written by 
Santosh and Sarendra without any outside 
assistance, I have already stated what hap» 
pened in the bomb case resulting finally in 
the acquittal of Santosh, Surendra and Jog- 
jiban in this Coar. A great deal of evidence 
has been given on behalf of the plaintiff in 
this esse asto the treatment of the uuder- 
trial prisoners in the bomb case in jail. 

There can bs little doubt that the 
treatment of many of the prisoners was 
eontrary tothe provisions of the Jail Code. 

Major Weinman was a most unsalisfaa- 
tory witness. He came here aul gave 
evidence that the evidence he gave before 
the Committing Magistrate was incorreos or 
as he said it contained “many, many mis- 
takes.” 1 think his evidences before ma cən- 
tained many mistakes ale» and [ am not 
satisiied that his evidence before the Com. 
mitting Magistrate was incorrect. 

I refrain from going into the treatment of 
the prisoners in jail, not because I accep 
Major Weinman's or Mr. Brett’s evidence 
but because I think that the evidences thas 
has been given here is insufficient to establish 
that any of the defendants are responsible for 
such treatment. 

To sum 


up. From a careful &p- 
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-preciation of the evidence and having 
had an opportunity of seeing the wit- 
nesses on both sides in the witnesses-box 
I fod the following facts: — 

First, that the story given in the reports 
alleged to have been given by Rakhal Chand- 
ra Laba was notin fact a trae story. 

Seconaly, that the plaintiff has not proved 
that the bomb found in his house on the 
8th July, 1908, was placed there at the in- 
stigation of the defendant, the Moulvi. 

Thirdly, that the defendant Weston be- 
lieved that the story contained in the reports 
alleged to have been given by Rakhal Chan- 
dra Liha was true, 

For this purpose it might be sufficient for 
me.lo say that the defendant Westou's belief 
‘in the story would be sufficiently evidenced 


by the mannerin which he had his house: 


guarded by armed constables. Batas in tha 
course of this judgment L have had occasion 
to severely criticise the defendant Weston’s 
conduct, it is only fair to him that I should 
state that L am satisfied that nob only did 
he believe in the story set out in the alleged 
reports of the informer but also that if he 
had suspected that the reports were untrue he 
would not have aeted on them. 

I apprehend that ib is no part of a Dis- 
trict Magistrate'a duty to ba an expert in 
criminal investigation, The  defendans 
Weston, however, does appear to have en- 
deavoured to have taken some steps to try 
and satisfy himself that the story was true. 
Bat he had neither the time, for his charge 
at Midnapore seems to have been an extra- 
ordinarily heavy one, nor the experience to 
do this in a satisfactory manner. 

In this respect there seems to have been 
an extraordinary blander somewhere. Mr, 
Cornish's evidence is that he was really. 
ousted fr.m avy control over the Police ofi- 
cers er gaged in the investigation of this cage, 
His contro], he says, was altogether nomi- 
nal and that he understood that the Police 
offücers were working under the control of 


the Criminal Investigation Department, 
Mr. Plowder, the  D.puty Inspector. 
General, having ecnticl of the Criminal 


Investigation Department, says that his 
Department had uothing to do with the 
' investigation into the Bumb Conspiracy case 
at all except that occasinally he was asked 
. for and gave advice. The resolt was that the 
defendants, the Moulvi and Lil Mohun, were 
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under the control ‘of no superior Police 
officer. Whether Mr, Coraish's view is correct 
or nob, ibis not necassary for ma to state, 
There ean be little doubt that Mr. Cornish 
had not a strong belief in the story related 
in the reports—nay more, he stated in his 
cvidenea that when the bomb was found in 
the record room of the Dautts on the 3lst 
July, he suspected that ihe Police had put 
it there. It does notappear that he com- 
municated this suspicion to the defendant 
Weston, 

I think that the defendant Weston was 
misled ag to the truth of the reports by the 
other two defendanis. 

Fourthly, I find that the defeadants, the 
Moulvi and Li Mohan, did not believe in 
the story setout inthe alleged reports of 
the informer. 

This L infer from the procariag and at- 
tempting to procure false evidence, the 


tutoring of confessing prisoners and oshers 


by these two defendants. 

Doubtless it does not follow as a matter 
of necessity that bacause these two defendants 
did these things that they know that the 
story was not true, Bit when evidenes has 
been given establishing thnesa facts ib raissa a 
strong presumptive case against thess two 
defendants which if they fail to displace is, 
in my opinion, sufficient, proof of their not 
balieving in the story. 

Fifthly, Y fad that the reason of the 
plaiatiff's arrest was to put pressure on his 
gon Santosh to confess and nob in the belief 
nor with a reasonable or other suspicion that 
the plaintiff bad anything to do with the bomb 
found in his house, nor on the groand that 
the plaintiff was the owner of the house in 
which the bomb was found. [Í also find that 
prior to the arrest of the plaintiff, each of 
the defendants, at first by advice aud persua- 
sion and then by threats, tried to indace the 
plaintiff to get his son Santosh to make a 
confession aud on his failure to induce Santosh 
to confess the defendants caused the plaintiff 
to be arrested. 

The evidence to my mind establishes con- 
clusively that the three defendants were 
working together in concert fora common 
object. The motive of the defendant, Mr. 
Weston, for joining the conspiracy may be 
very differens from that of the two other 
defendants. Bui the law does not permit 
of a man being arrested in order $o. put 
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pressure on his son to confess, even if the 
person causing the arrest believes thet by 
so doing he will get evidence that will lead 
to the conviction of persons engaged ina 
huge conspiracy. 

I disbelieve altogether the suggestions of 
a corrupt motive that have been made against 
the defendant Weston. 

The story of the sale of his motor car to 
Mahisadal Raj has been satisfactorily ex- 
plained by him, although it may not have 
been very disereet of him to sell it to the Raj 
at the time the Dewan was cited as a witness 
for the defence. 

I most now deal shortly with the points 
of law that have been raised by Counsel. 
First, itis said that the stsnlard of proof 
in a case like the preseut is the same as if 
the defendants were beig tried for a ç'i- 
minal offence. Doubtless, the English text- 
book writers are not agreed on this point. 
Such eminent writers as Taylor and Stephen 
support the view that the standard of proof 
is in a case like the present such as would 
be required in a criminal case The ten- 
dency, however, of the authorities in Eng- 
land appears to me to be the other way. 

However, in India the law of evidence 
js modified. The Ast coines when a faci 
is said to be proved althoughyof course, ina 
case like the present due regard must be had 
to the presumption of innocence. This 
matter is, however, not open {o argument 
in this Court. The point haa recently been 
decided by Jenkins, O. J., and Woodroffe, J., 
in In the goods tf Gopessur Dutt (6), 
ina judgment delivercd so recently as the 
18th July 1911 in which they decided that 
whatever may be the role in England there 
is no rule under the Indian Evidence Act 
that the standard of proof in a case like the 
present must be the. .same as if the defend- 
ants were being tried on a criminal charge. 

The next point argued is, that a suit to 
recover damages resulting from a conspiracy 
is not maintainable in British India The 
argument is putin this way. That as the 
only conspiracy which constitutes 2 criminal 
offence under the Indian Penal Code is that 
of a conspiracy to wage war against the King, 
therefore no suit can be maintained for 
damages resulting from a conspiracy, To 
that argument I am unable to assent. This 


being a case instituted in a Court in the 
(6) 16 C. W. N., 2€5; 18 Ind. Cas. 577. 
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mofussil the Court has to apply the principles 
of justice, equity and good conscience to the 
case; that is to say, the principles of the law 
of England so far as suited to India and the 
state of society here. 

That the Indian Penal Code took away by 
express words any civil remedy eanuot be 
suggested nor can I see that it did so by 
necessary implication. I have, therefore, to 
consider the case apart from the provisions 
of the Indian Penal Code. Oa what principle 


. of justice, equity or good consciences ought a 
' plaintiff in a snit in a Court in India not to be 


entitled to recover damages which have 
resulted from a conspiracy to injure him ? 
In my opinion in such a ease the plaintiff has 
a right of suit in India. 

To hold otherwise would, I think, be a blot 
upon our system of jnrispradence. 

The learned Advocat -Geueral has referred 
as part of his argament to a m»morandum by 
Lord Danedin and Sir Arthur Cohen annexed 
to a report of the Commission on Trada. 
D'sputas expressing the view that 16 was only. 
such conspiracy as amounts to a criminal 
offenca that can give rise fo civil liability.. 
Bat the report obviously refers lo cone. 
spiracies which are indictable according to 
the Common T. vw of Eagland. [ord Mena- 
ghten in his jadgment in Quinn v. Le ithem 
(7) expressly lays down ,that because a 
Statute has exempted certain conspiracies, 
from the purview of the Oriminal law, this 
does not in any way affect civil Liability. 
Nor are Judges of the highest eminence all. 
agreed ihat ib is only such conspiracies as 
are indictable that can give rise to civil 
liability. 

The next point raised by the Advocate- 
General is that the plaintiff has brought hia 
Suit on a conspiracy and he must be kept 
strictly to the cause of action that he has seb, 
out in his plaint. To that view I 
assent, 

But then argues tho learned Advocate- 
General that this suit is in substance only 
one for malicious prosecution against joint 
tortfeasors and, therefore, the plaintiff's spit 
must fail, To that view I cannot agree, 


Ttake the following from Lord Coke's 
Commentary on ‘Littleton, H wgrave and 
Batler’s Edition, published in 1794, a book 


(7) (1901) A. C. 495; 70 L. T. P. C. 76: 65 J, P. 708; 
50 W. R. 133; 85 L. T. 282; 17 T. L. R. 749, - 
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of the highest authority amongst Huglish law- 
yers. 

Note on 161 A. 

"II. Where two or more conspire to 
harass any person by false and malicious 
suit whether criminally or civilly it is a 
crime punishable by indictment or the parties 
injured may sue for damages by writ of cons- 
piracy ; and both of these remedies lie at 
common law, that part of the Statute or 
Ordinance Articuli super charta which gives 
remedy against conspirators by writ out of 
Chancery being according to both Staunford 
and Lord Coke only an affirmance of the 
common Jaw, Staunford P. O., 172, 2 Inst. 
561, 562." 

“ivy, There is also a remedy for a false 
and malicious prosecution though the aggra- 
vation of a conspirarey or confederacy is 
wanting and the injury comes from one only : 
for in sueh & case the party prosecuted may 
bave an action upon the case for damages," 

A conspiracy io maliciously prosecute a 
man is obviously indictable according to the 
common law of Hagland. 

As Lord Brampton pointed out in the case 
of Quinn v. Leathem (7): “A conspiracy con- 
sists of an unlawful combination of two or 
more persons to do that which is contrary 
to law or to do that whichis wrongfal aud 
harmful towards another person, ib may 
be punished criminally by indictment or 
civilly by an action on the case in the nature 
of conspiracy if damage has been occasioned 
to the person against whom it is directed. It 
. may also consist of an unlawful combination 
to carry out an object not in itself unlawful 
by unlawfal means. The essential elements 
whether of a criminal or of an actionable con- 
gpiracy are, in my opinion, the same though 
to sustain an action special damage must be 
proved, This is the substance of the deci- 
sion in Barber v. Lesiter (8)." 

Applying the test given by Lord Bramp- 
ton, it is clear that if the conspiracy is & cri» 
miral one it gives rise to civ! liability if 
special damage has been suffered by the 
plaintiff. The conspiracy in the present care 
woule obviously be indictable at common law 
in England and, therefore, if damage resulted 
the plaintiff would have a good cause of ac- 
iion in England. In my opinion, he has a 
similar right in India. 

The truth of the matter is that in a case 

(8)-(1859) 7 C. B. (xN. s.) 175; 29 L. J. C. P. 161; 6 
Jur. (x. 8.) 654. * | 
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like the presant the plaintiff has two causes 
of action, one to recover the damage that has 
been occasioned to him as the result of the 
conspiracy, and the other to recover damages 
fer malicious prosecution against the defen- 
dants as joint tortfeasors. This is well 
illustrated by the case of Quinn v. Leathem (7). 
There the plaintiff in his pleading charged in 
the first four Courta as separate causes of ac- 
tion four separate acts each of which was 
alleged to bave been done wrongfally and 
maliciously and with intent to injure the 
plaintiff and to have occasioned him actual 
loss, injury and damage. The fifth count 
chargel as a separate cause of action that the 
defendants unlawfully and maliciously con- 
aspired together and with others to do the 
various acts complained of in the previous 
counts with intent to injure the plaintif aad 
his trade and business aud that by reason of 
the conspiracy he was injured and damaged 
in his trade, The jary returned a verdict in 
favour of the plaintiff on all five counts and 
the verdict and judgment were upheld on 
appeal in the House of Lords. 

In my opinion the present suit to recover 
damages resulting from tie conspiracy is 
maintainable by the plaintiff. These points of. 
law as to whether a sait to recover damages 
resulting from a conspiracy and as to the 
nature of the present suit do nob in any way 
affect the merits of the suit. Their import- 
ance lies in the fast that if the suit is only 
one for malicious prosecution then the suit is 
barred under the provisions of the Indian 
Limitation Act as being brought after the 
statutory period has expired. I, therefore, de- 
cide the first issue in favour of the plaintiff 
and also the second issue so far as relates to 
the overt acts mentioned in clauses (c), (d) 
and (e) of that issue. 

The third 18806 is whether the defendants 
were entitled to notice’ of this snit under 
section 80 of the Code of Oivil Procedure. 
Ia my opinion they were not. A publie 
officer sued in respect of an act done in bad 
faith is not entitled to notice under section 
80. The decisions in this Court of Sh ihun- 
shah Begum v. Fergusson (9) and Rugrubans 
v. Phook Kumari (10) establish this pro- 
position without doubt [Sea also Muhammad 
Sadd.q Ahmed v. Panna Lal (11). 


(9) 7 C. 499. 
(10) 82 C. 1180; 1 C. D. J, 542, 
(11) 26 A. 220. 
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In these circumstances, ib is not necessary 
for me to determine the fourth issus. 

The fifth issue is whether this suit is bar- 
red by limitation 

The Article of the Indian Limitation Act, 
1902, which applies to the present sait is, I 
think, Article 36. This suit is, I think, a suit 
"for compensation for any malfeasauce, mis- 
feasarce or non-feasance independent of 
contract and not herein specially provided 

for,” the period of limitation for such a suit 
ia two years fromthe time when the mal- 
feasance, mis-feasance, or nOn-fearance takes 
place. In this view the plaintiffs suit is 
brought within time. Ido not agree with 
the argument that this suit is governed by 
Article 23 as being a suit “for compensation 
for a malicious prosecution," the period of 
limitation for which is one year from the 
time when the plainitf is acquitted or the 
prosecution 18 otherwise terminated. 

[f this suit is not governed by article 35 I 
should hold that Article 120 applies. That 
Article fixes six years asthe period of limi- 
tation with regard to suits for which no 
period of limitation is provided elsewhere in 
the Second Schedule to the Act. 

l ani, therefore, of opinion that the present 
guit is not barred by limitation. 

The sixth and last issue is, what damages 
is the plaintiff entitled to. In order to 
sustain an action of this nature the plaintiff 
most prove special damage. The cons 
spiracy must be the proximate cause of the 
damage or the damage must be such as to 
have been in the contémplation of the 
parties. 

In the present case the plaintiff has given 
evidi nce that he was sompelled to spend a 
cor siderable, though not a heavy sum, owing 
to his arrest. 

The question is whether these damages 
legally resulted from the conspiracy. ‘The 
case principally relied upon by the defend- 
n is the decision in Barber v.  Lesiler 

8). 

But all that deeision laid down was that 
on the facts alleged in the declaration tbe 
conspiracy was not the proximate cause of 
the dsmige nor was the damage to the plain- 
tiff in the contemplation of the parties. 

The damages in the present case are not, 
in my opinion, too remote. I adopt Lord 
Justice Fitzzibbon's statement in his charge 

“to the jury in Quinn v. Leathem (71. 
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“T told the jury that pecuniary loss directly 
caused by tha conduct of the defeadants 
must be proved in order to establish a 
cause of action and I advised them to re- 
quire to be satisfied that such loss to a 
substantial amount had been proved by the 
plaintiff. I decline to tell them that if 
actual and substantial pecuniary loss was 
proved to have been directly caused to the 
plaintiff by the wrongful acts of the de- 
fendants that they were bound to limit the 
amount of damage to the pracise sum 80 
proved.” 

I accordingly award to the plaintiff the 
sum of Rs. 1,000 as damages. The defend- 
dants must pay to the plaintiff his costs of this 
suit on scale No. 2, 

Before parting with this case I wish to 
make a brief references to a matser which, 
though not bearing directly on the result, is 
intimately connected with the conduct of 
this case and involves a serious imputation of 
unprofessional conduct, which two senior 
members of the Bar, one of them being the 
Advocate-Goneral, have seen fit to make on 


. the condact of Counsel opposed to them. 


It was made a matter of deliberate and 
unrestrained attack on Mr. Datt that he 
had not gone iato the witness box. Mr. 
Dutt has himself explained the reason of 
his abstention and that reason appears to 
me to be satisfactory. His client, in whose 
favour his testimony would have been given, 
with full knowledge of this saw fit to retain 
him as his Counsel and it cannot be suggested 
that there was anything improper in Mr. 
Datt’s accepting this retainer. Having 
done this, it was in strict accordance with 
the rule of professional ethics of almost 
universal application that having taken up 
the position of an Advocatehe should refrain 
from testifying on a trial whick was being 
conducted by him. I may observe that 
this rule of professional conduct was nob, 
I regret to say, observed by Mr. Dnutt’s 
opponents. I may further add that I viewed 
at the time and still view with complete dis- 
approval Mr. Norton’s unfounded and abus 
sive attack on Mr. Datt'sjunior, Mr. H. D, 
Bose. 


Sut decreed with costs 
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(8. c. 88 C. 828.) 
CALCUTTA H GH COURT. 
CRIMINAL Rrvisos No, 449 cr 1911, 
June 23, 1911. 
Prereni:—-Mr,. Justice Caspersz and 
Mr. Justice Sharf.ud.din. 
AMODINI DASER —CoexrnririANT— 
TELTIONER 
VETEUS 


DARSON GHOSH— Accu3sEp— 
Opportre Party, 

High Court — Criminal case—Rule discharged under 
misapprehension of facis~Judgment not signed—~Re- 
hearing of «ase— Discharge of accused by Magistrate 
— Revival of case by same Magistrate, if legul— Magis. 
trate hearing case partly- Dischrge of accused by 
another Magistrale for n n-uttendance of remaining pro- 
secution witnesses — Criminal Procedure Code (Act V of 
1898), £s. 253, 369. 

A judgment or order of the High Court ig not 
complete until it is sealed, and until this is done, it 
may be altered by the Court without any application 
for review. 

Gibbons, In re 14 C. 42 and Quecn-Empress v. Lalit 
Tiwari, 21 A. 177, relied upon. 

Queen Empress v Fox, 10 15. 176, not followed. 

A Magistrate who discharges an accused person 
may on application made to him revive the case. 

Mir Ahwad Hussain v, Mohomed Askari, 29 O. 726 
CF. B.), followed. 

A Bengol. of Magistrates examined three witnesses 
for the prosecution. On the next day fixed for hear- 
ing, the Sub-Divsional Magistrate withdrew the case 
to his own file and discharged the accused under 
section 263 of the Criminal Procedure Code as "no 
evidence is produced.” 

Held, that the case must be sent back so that ib 
may be heard with reference to the evidence already 
on the record. 

Criminal rule against ih» order of the 
Sub- Divisional Magistrate of Baraset, dated 
January lO:h, 1911. 

FACTS.—The petitoner brought a com- 
plaint against the accused under section 417 
of the Penal Code of cheating and crimizal 
breach of trust. The case kaving been settl- 
ed, the accused was discharged. Subsequently, 
the petitioner applied to the same Magistrate 
who had discharged the accused (the Sub- 
Divisional Officer) that the compromise was 
fraudulent. The Magistrate after an inquiry, 
revived tbe case and transferred it to a Benen 
of Magistrater, Three witnesses for the pro- 
‘pecution were examined and the ease was 
‘adjourned till January 7, 1911, in order 
that the aecused may have an opportunity 
of moving the High Court for a transfer. On 
January 9, the Sub Divisional Magistrate 
withdrew the case to his own file and took it 
up the next day when the complainant rs- 
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presented that as there was' a likelihood of 
the case being transferred, she had not her 
other witnesses present, and she applied for 
a postponement but the Magistrate discharged 
tre accused by the following order:— Com- 
plairant present. No evidence is produced. 
Accused discharged under section 253, Ori- 
minal Procedure Code. True—Section 417, 
Indian Penal Code.” 


The petitioner then obtained this Rule on . 


the ground that the learned Magistrate 
should have considered the evidence taken 
down by the Bench, which established a prima 
facie case. 

The rule eame on for hesring before the 
learned Judges of the High Court composing 
this Bench on June 16, 1911. The Court was 
under a misapprehension of the facts. It 
thought that the Sub Divisional Magistrate 
had revived an order of discharge passed by 
another Magistrate and, therefore, it d scharg- 
ed the Rule. Immediately afterwards the 
petitioner's Vakil pointed ont the mistake 
and stated that the Magistrate had revived 
an order of discharge passed by himself which 
he had every jurisdiction to do having re- 
gard to the Fall Bench case of Mir Ahwad 
Hossein v. Mohomed Askari (1). Their 
Lordships then heard the case again. 

Babu BlLudeb Chandra Roy, for the Peti- 
tioner. 

Babu Probodh Kumar Das, for the Opposite 
Party. 


JUDGMENT.— When this Rule was heard 
on the 16th June last, we delivered judgment 
discharging the same, but on the same day, 
the case of Mir Alwead Hossein v. Mahommad 
Askari (1) was brought to our notice, and 
it eubsequently appeared that we were under 
à misapprehension on thefaets of the care. 
As we had not signed ovr judgment, we 
thought it proper to hear both the learned 
V «kils again to-day, 

lt has been contended by the learned Vakil 
for the opposite party that we cannot, having 
once delivered our judgment, review the 
same. We entertain no doubt that it is com- 
petent to us to do so. The terms of section 
3C9 of the Criminal Procedure Code are 
general, and we have not signed our judg- 
ment. Thesame view may reasonably be 
inferred from the case of In the matter of the 


(1) 29 C. 726 (P. B.) 
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gelilton ct Gibbons (2) and a very extreme case 
is that of Queen- Empress v. Dalit Tiwari (3), 
where it was held that a judgment or order 
of the High Court is not complete until it 
is sealed in accordance with the rules of the 
Courf, and up to that time may be altered 
by the Judge or Jadges concerned therewith 
without any formal procedure by way of 
review of judgment being taken, 

Our attention was called tó a case of the 
Bombay High Court, Queen-Hmpress v. Fox 
(4). If that case is an authority for the propo: 
sition advanced, we must respecfully decline 
to follow it. We, therefore, proceed to con- 
sider this Rule on the merits. 

We are invited in this Rule to set aside 
an order of the Deputy Magistrate discharg- 
ing the accused, under section 253 of the 
Criminal Procedure Code, on  thelOth 
January, 1911. The petitioner charged the 
accused with an offereas under section 417 
of the Indian Penal Code, but the accused 
was discharged on the 22ad August, 1910, by 
the Deputy Magistrate. The petitioner, how- 
ever, obtained an order reviving her case from 
that Magistrate, and it was sent for disposal by 
the Bench of Honorary Magistrates at Baraset, 
The Magistrates thereupon examined three wit- 
nesses. On the 9th January, 1911, the Daputy 

‘Magistrate withdrew the case to his own file, 
and, next day, passed the follcwing order:— 
"The complainant present. No evidence is 
produced. Accused discharged under section 
253 of the Criminal Procedure Code. 'True— 
Scetion 417 of the Indian Penal Code." 

It is this second order of discharge that we 
are asked to set aside on the ground that the 
Deputy Magistrate ought to have considered 
the evidence already on the record and to 
have held that the same established a prima 
facie case against the accused. 

lt is clear, on the authority of the Fall 
Bench in Nir Ahmad Hossein v. Mahomed 
Akasri (1), that it was competent to the 
Deputy Magistrate to revive the case on 
application made to him The case was 
regularly inquiredinto by the Baraset Bench. 
The only defect in the procedure is that 
the Deputy Magistiate has not said a single 
word in his order of the lOth January last 
to show that he had considered ihe evi. 


dence in any way. What the petitioner 
(2, 14 C. 42 
(3) 21 A. 177. 
(4) 10 B, 176. 
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now seeks is that the evidence should be 
corsidered. 

We do not desire to felter the discretion 
of the Deputy Magistrate in any way, bat 
we suggest that he do fix a date and call upon 
both parties to appear on that day. Then, 
arguments should be heard with reference to 
the evidence already on the record. If, inthe 
Opinion of the Deputy Magistrate, the case 
should not be gone into any further, it w ll 
be competent to him to pass an order of dis- 
charge under section 253 of the Criminal 
Procedure Code, which, in that event, will 
bea perfectly legal order to pass, The Rule 
is made absolute. 

Rule made absolute, 





[s c. (1912)1 M. W. N. 50.] 
MADRAS HIGH COUBE, 
CarMINAL Revistox Case No. 729 or 1911. 
Case Rererreap No. 143 or 1911. 
Decembr 29, 1911. 
Present:--Sir Ralph Benson, Judge. 
ALYA CHALAMAYA— Accusep 
vtO?$Uus 


EMPEROR —O»psrrg Party. 
Criminal Procedure Code (Act V of 1828) — Reference 
after a long time—Enhancement of sentence, 
Although the sentenceon an accused is inadequate, 
it ougbt not to be enhanced after the elapso of nine 
months. 


Case referred for the orders of the High 
Court, under section 488 of the Criminal 
Preeedure Code, ty the District Magis. 
trate of Ganjam in his letter, dated the 7th 
July 1911. 

ORDER.—Tle sentence in this cage was 
passed on the 16sn March, 1911, and the Dis- 
trict Magistrate’s letter of referetee was 
written only on the 8.h Jnly. Again, a re- 
ference was made by this Conrt to the Dis. 
trict Magistrate in regard to the case on the 
18th July, but it was not answered until the 
«Oth November, 7. e., after more than four 
months had elapsed. 

The sentence is certainly inadequate, but 
itis not now, after the elapse of nine months, 
expedient to enhance the sentence by ordering 
the accused to undergo 2 or 3 months’ 
imprisonment as proposed by the District 
Magistrate. 
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(s. c. 4 Bar. L. T. 270.) 
UPPER BURMA JUD OIAL COMMIS. 
SIONXEG'3 COURT. 
URIMINAL Revision No 31 or 1911, 
May 2, 1911. 
Present; —Mr. Shaw, J. C. 
NGA PL--A»srLcaNT 
Lersus 
EMPERO R— RESPONDENT 
Opium Act (I of 1878), s. 9 (¢)—Possesston — 


Opium found in accused’s house. 
Possessiun to he punishable must be possession 


with knowledge and assent. 

Pin Ye v. Queen-Enmpress, U. B. R. 1992-96, J, 139; 
Venkata Ram Uhetty v. Emperor, U. B. 1907-03, 3rd 
Qr., Excise 1; 4 Iud. Cas. 893; LL Cr. LJ. 77, followed. 

Where opium is found in an acoused person's 
house, it must be shown that he was in possession 
of it, before ho can be called upon to account 
forit under seotion lO of the Opium Act, in other 
words, that it was in his house with his knowledge 


and assent, 
Criminal- revision of the finding of the 


Headquarters Magistrate, Yamethin, in Civil 
Regular No. 426 of 1910 convicting tha 
applicant under section 9 (c) of Opium Act 
and sentencing him to pay a fine of Rs. 15 or 
in default 14 days’ rigorous imprisonment. 
Mr. Ohautterjee, for the Applicant. 
JUDGMENT.—Some opiam and articles 
connected with the consumption of opinm 
were found in the applicant's house in plases 
which the Excise Sub-Inspeotor said were 
not accessible to the public. 
- The Magistrate laid upon applicant the 
burden of proving that the opiam, ete., had, 
as applicant said, been planted in his house 
by two men Po Tha and Min Gyaw who had 
stayed there the night before the search. In 
doing this, 1 am of opinion that the learned 
Magistrate was in error. Possession to be 
punishable must be possession with know. 
ledge and assent; This was explained long 
agoin Lin Ye v. Queen Hinp-ess (l) and 
attention was recently drawn to the point in 
Venkata Ram Chetty v. King Emperor (2). 
Before applicant could be ealled upon to 
account for the opium im question under 
section 10, Opium Act, it had to be shown 
that he was in possession of if; in other 
words, that ıt was in his house with his 
knowledge and assent. ‘Yhere was nothing 
whatever to icdicate that applicant was 
aware of the presence of the opium and other 


exhibits in his house. Andit was obviously 
(1; U. B.B. 1892-1896, I 129. l 
(2)U. B. R. 1907-19. 9, 3rd Qr, Excise !; 4 Ind. 
Cas, 898; 11 Or, L, J. 77. 
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possible that Po Tha and Min Gyaw planted 
them. Having been admitted to the house 
aud spending the night there, they wore ina 
position to do so. 

‘The evidence adduced on behalf of the 
applicant, moreover, raised at least a strong 
suspicion that the case had been fabricated 
against applicant, The witnesses Mi Nyein 
and Mi Mon were both apparently independ- 
ent and credible. And the Magistrate seems 
hardiy to have allowed due weight to their 
statements, To say that these witnesses 
were entirely uneorroborated because the 
witnesses who corroborated them were the 
wife and brother of applicant seems to me 
to be almost a perverse way of regarding the 
evidence, 

The conviction and sentence are seb aside. 
The fue is to ba refunded. 


Conviction set aside. 


E! 





ALLAHABAD HIGH COURT. 
CRix:NAL Revision No. 338 or 1911. 
December 19, 1911. 

Pressnt; —Sir Henry Richards, Ke, K.C., 
Chief Justice, and Mr. Justice Banerji. 
BALMAKUND-—APPLIOXNT 

Versus 
HMPd#ROR—Obvposits Parry, 

Stamp Act (If of 1899 , ss. 30, 65—Receipt of money 
by money order —Refusal by payee to give a duly stamped 
receipt of payment to the remitter, wheather an offence, 

G. remitted a sum of Rs, 34 to B. by a postal money 
order. B. on receipt of the money signed a receipt in 
duplicate and delivered the same to the postal peon 
but G. demanded a duly stamped receipt from B, 
which B. refused to give: f 

Held, that B. ought not to be convicted under seo. 
tion 65 of the Stainp Act for having refused to give 
the second stamped receipt to G. 

Section 3U does not require a person receiving 
money to specify the particulae purposo for which 
the money is paid, 

Order on the applicatian of Bilmakun, 

Mr. Gulzari Lal, for the Applicant. 

Mr. Ryves, for the Crown. 

ORDER.—Thig is an application in re. 
vision, The facts are undisputed and very 
simple. One Mr. Gotting sent a money 
order for Rs. 34 to the applicant Balmakund, 
Gotting intended thas the Ks. 34 should 
go in part-payment of a certain debt daa 
on a bond, The money was received on 
the 14th of September 1910, by Balmakand , 


g 


Voi XII) 
BALMAKUND t. EMPEROR. 


who in the usnal way signed a receipt in 
duplicate and delivered the same to the Post 
Office official. One receipt is in the follow- 
ing form:— 


“ ACKNOWLEDGMENT” 


“This is a duplicate receipb whioh 
will be returned by the Post Office to the 
remitter). 

"I acknowledge to have received payment 
of money order No. 3438 for the sum specifi- 
ed on the reverse. 

"Date 1910. 

Signature (in ink) of payee, or thumb 

impression of payee if illiterate.” 

The reverse side is in the following form:— 

“On Postal Service, 

Amount of order (ia figures) Rs. 34, 
Name of remitter M. A W. Gotting, 
Adérese, Locomotive Department, 


Stamp of the | Mekamob, Patna.” 
office of issue. 


The other receipt is in the following form: — 
"Received payment of the sum speci- 
fied on the reverse. 
Dated 1910. 
Signature (in ink) of payee or thumb 
impression if payee is illiterate. 
Paid by me Rs, As. 
Signature and designation of official 
who paid the amount," 


On the reverse are the particalars of the 
amount of the order in words, the name 
and address of the payee in full. 
latter receipt is kept by the Post Office 
officials. Mr. Gotting, for reasons of his 
own (probably because he was anxious to 
have a receipt which would show on the 
face of it an acknowledgment from Bal- 
makunod of part-payment of the particular 
debt which he intended in part to discharge), 


demanded from Balmakund a daly s amped 


receipt. - Balmakund refused contending 
that tho receipt which he had given when 
he received the money order was suífieient, 
Later on, on the 30th of October 1910, 
however, Balmakuod did sent a stamped 
receipt bat more or loss nnder protest still 
contending that the receipts which he had 
signed were sufficient eompliance with tho 
law. Subsequsasly, sanction waa obtained 
for the proseeation of Balmaknaoal under 
section 65 of tie Stamp Act. It was probably 
due to apprehension of such prosesution 
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that Palmakund signed the stamped receipt 
to which we have just now referred. The 
result of the prosecution was that Bal- 
makund was fined Rs. 50. An application 
was made to the Sessions Judge in re- 
vision which application, however, was ree 
fused, hence the present application to this 
Court, 

It is contended on behalf of the applicant 
that under the circumstances the eoavietion 
is illegal. Mr. Ryves on behalf of the 
prosecution admits that the punishment is 
somewhat severe but contends that the 
conviction was quite legal, and that an 
offence was committed under the Stamp 
Aet, The question for us to decide is 
whether or not the conviction is legal. 
Section 65 of the Stamp Act provides that 
any person, who being required under sece 
tion 30 to give a receipt refuses or negleo's 
to give the same, shall be hable toa fine 
which may extend to Rs. 100. Section 80 
is as follows: Any person recelving any 
money exceeding Ra. 20 in amount, or any 
bill of exchange, cheque or promissory note, 
for an amount exceeding Rs. 20 or receiving 
in satisfaction or part satisfaction of a 
debt any moveable property exceeding 
Rs. 20 in value, shall, on demand by the 
person paying or delivering such money, 
bill, cheque, note or property, giva a duly 
stamped reseipt for the same." It is clear 
that had Mr. Gotting made the payment 
himself, or through an sgent, ke would 
have been entitled to get a receipt for the 
amount of money which he paid and that 
such receipt shonld be duly stamped, It 
is also clear that under such circumstances 
Balmakund would have been liable to a 
conviction if he refused to give sneh duly 
stamped receipt. The money, however, waa 
remitted through the Post Office in the 
manner to which we have already referred, 
Section 9 of the Stam» Act provides that 
"the Governor-General in Council may 
by rule or order published in the Gazette 
of India reduce or remit certain duties, 
including the duty payable upon certain 
instruments," By Notification No. 785 S R. 
dated the 17th of February 1899, the 
Governor-General in Council in exercise cf 
the powers conferred by the aforesaid 
section remitted the duties chargeable ou 
certain instruments which are specified at the 
foot of the order. No. 30 is “Receipt endorsed 
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by the payee on a postal money-order.” 
It would thua appear that Balmakund gave 
a receipb in duplicate to the Post Office 
authorities acknowledging the receipt of 
the money which Mr. Gotting had sent, 
and that that receipt is expressly exempted 
from duty by an order of the Guvernor- 
General in Council duly made in exercise 
of the powers conferred by the Stamp Act 
itself. The actual person who made the 
payment was not Mr. Gotting. It was 
the Post Office official. This official got, 
as he was entitled to get, a receipt in 
duplicate, and the Post Office Regulations 
provided that the duplicate was to be given 
by the Post Office authorities to Mr. Gottiog. 
If it can be said -that the money was 
paid by Gotting at all, it can only be upon 
the ground that the Post Office official 
was the agent of  Goltiog. lt seems to 
us most unreasonable that a person who 
receives money from an agent and gives 
a valid receipt to such agent should be 
required to give another receipt to the 
principal, Had the money been sent by 
the hand of an ordinary agent instead of 
through the fost Offic», it could not, we 
think, be argued for one moment that that 
the agent would be entitled to receive a 
duly stamped reveipt and that his principal 
would be ewitled to receive a second duly 
stamped receipt: what reasonable object 
could be gained by the giving of a second 
receipt in the present case? Section 30 
does nob require a person receivirg money 
to specify the pariicular purpose lor which 
the money. was paid. He is oly required 
to give a receipt for the tum paid. Under 
these. circumstances, we think that Bil. 
mrkuszd cught not to have ben convicted 
under section G5 for having refused to give 
a second receipt to Gotting. We according'y 
allow tbe application, set aside the conviction 
and sentence and direct that the fine, if paid, 
be refunded. 
Application allowed, 
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[s.c. (1912) 1 M. W. N. 69 ] 
MADRAS HIGH COURT. 
Criminal Reviston Casp No, 540 or 1911. 
Case RerzgnED No. 99 cy 1911. 
December 4, 1911. 

Present: —Mr. Jus ice Ayling. 
EMPRROR—Psosscuror 
tereus 


ARUMUKHAM PILLAI—Acogsep. 

Criminal Procedure Code (Act V of 1898), ss 233 and 
23 b-—Joinder of charges—Act II of 1890, s. 19—Ferry: 
contracioi's sernant—E cessive toll—Former's guilty 
connivance — Presumption. 

The fact that the servant of a ferry contractor 
levied toll without the knowledge of his master, does 
not give rise toa presumption as to the latter's guilty 
Coruivance. 

Each individual levy of excess toll constitutes a 
separate offence, and sections 233 and 234, Orintinal 
Procedure Code, would apply. 


Case referred for the orders of the High 
Court, wider section 488 of the Criminal 
Procedure Code, ty the Sessions Julge of 
Tinnevelly, in his letter dated 26sh August 
1911. 


ORDER.—-In this case the accused, a ferry 
contraetor, has baen convicted of an offence 
under section 19 of Act (II of 1890, for levy- 
ing excess tilly, e 

Apart from Proscention witness No, I, 
whose evidence was rightly discredited in 
the original Court, there is no evidence to 
rupport the corviction. The money in each 
case is said to have bsen demanded by, and 
paid tec, a Parsya servant of the accused: 
aud in each of the several instances de- 
posed to, the accnsed was either not present 
at the ferry at all, or on the oppesite 
side of the river to that on which the: 
toll was demanded and paid. Whatever sus- 
picion may be entertained, no Lg:l pre-' 
sumption can be drawn from this that the 
sceused (in the language of the Sub-Magis- 
trate) “connived atthe exaction made Ly 
his servant." Apart from this, it must be 
pointed cub that each individwil levy of 
excess toll corstitutes a distinct offence: 
and that the principles embodied in sections 
233 and 234, Criminal Procedure Code, 
which aprly not only to warrant-caser, but 
io tummo1s cases also, appear to have 
been violated. The view expressed Ly the 
Deyu'y Magistrate in his explanation that - 
the aceused could b3 prosecuted “not for 


levy of excessive tollon the 17th November 


1910 or any particular date, kub for hig 
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uni1ulhorised collection of tolls generally” 
18 rau festly wrong, 

The conviction is set aside. 
paid, will be refunded. 


The Ena, if 


Oonriciton set acide. 


(s c. 16 C. W. N. 148.) 
CALCUTTA.HIGH COURT. 
Cui. NAL Reviston No, 766 or 1911, 
August 2, 1911. 
Present:— Mr. Justice Holmwood and 
Mr. Justice N. Chatterjea. 

Da. H. P. SANDYAL —CGMNERLAINANT— 
PEIvIIOAER 
versus 
KUN:;ESWAR MISRA—Acousep— 
Orrcarrme PARTY. 

Complaint— Dismissal- No opportunity given to 
complainant to prove case— Criminal Procedure Code 
(Act V of 1898), ss 202, 203. 

After the examination of a complainant on oath, 
the Magistrate is bound to dismiss the complaint at 
once, or to elect to hold inquiry under section 202, 
Criminal Procedure Code, before issuing process. If 
he elect.te do the latter, it is his duty to impress 
upon the complainant that he should produce his 
witnesses on a particular day fixed for hearing; and 
if on that date no witnesses are produced, the Ma- 
gistrate should dismiss the complaint. 

A Magistrate made some inquiry from the Solicitor 
of the accused and looked into the papers filed by 
the accused before the Police, and thereupon dismiss- 
ed the complaint. 

Held, that the action of the Magistrate was irregu- 
lar and that he should have given the complainant an 
opportunity to prove his case, 

Rule against the order of tie Chief Presi- 
dency Magistrate of (Caleutta, dated May 
26th, 1911. 

Babu Athul, Oharan Bose, for the Peti- 
` tioner. l 

Mr. K. N. Ohauduri and Babu Mommatha 
Nath Mukheriee, for the Opposite Party. 

JUDGMEN I, — It is clear tla‘ there have 
been great irregulerities in the conduct of this 
ease. The comp'aint was made on the 28th 
February, 1911, by one Dr, Sandyal against 
one Kanjeawar Mis:a for having fraudulently 
used a forged cheque in his name. The case 
was adjourned from.time to time, for what 
reason we know not, bat the complainant was 
not examined until the 28sh April 1211, and 
according to law after the examination of the 
complain: n5 on oath the Magistrate was bound 
to dismiss the compiaint at onos, or to elest 
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to hold inquiry under section 202, Criminal 
Porcedure Code, before issuing pro- 
eg. 

` It appears from the facis that headjourned 
tbe case till the £6:h May 1911, that he elect- 
ed to do the latter and it was, therefore, his 
duty to impress upen tbo complainant that ha 
was bound to produce his witnesses on tho 
26th May and he should then, if no witnesses 
were produced, have dismissed the complaint 
upon his disbelief of the complainant’s state- 
ment. But he does nothing of.ths kind. He 
proceeds to make a detailed investigation and 
to hear the accused who entirely without pro- 
cess and apparently without any reason 
had appeared in Court by a Solicitor, he mads 
inquiry from his Solicitor and looked into the 
parers which had been fi'el by t~e defence 
befira the Police; asd as the result of this 
exparte inquiry he dismissed the complaint 
not on the ground that the complainant was 
unable to produce any witness, 

We, therefore, think that the case must go 
back to the Chief Presidency Magistrate to 
give Dr. Sandyal an opportunity to prove his 
case and produce his witnesses, and if he does 
not produce any witnesses then this case may 
be dismissed upon that ground. 

The Rule is accordingly made absolute. 
The records willbe roturned to ihe lower 
Court, 


Rule made absolute. 





[5. c. (1912) I M, W. N. 49.) a 
MADRAS HIGH COURT. 
CRIXINAL ÁPP&AL No. 490 or 1911. 
January 2,1912. 
Present; — Mr. Justice Scn.lara Aiyar and 
Mr. Justice Spencer. 

MANDI GHASI—PaRISONER—ÀPPELLANT 
versus 
EMPHROR—Opro re PARTY, 

Criminal Procedure Code (Act V of 1898)—Chaze 
of dacoity — No details of offence—More than three daco- 
ities, charge for —Evidence of three other dacoities— 
Inadmissible — Evidenze Act ‘I of 1872), 6s. 14, 15. 

Where accused persons cha:god with dacoity are 
not identified as being present at tho scene of the 
dacoity, the charge must fail, 

Jf the charge for dacoity omits to seb out or indi- 
cate the particular dicoity in respect of which the 
accused are being tried, the conviction must be set 


aside, 
Àn accused cannot be charged with more than three 


dacoities in gll. 
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Evidence of other dacoities by accused is inadmis- 
sible either under section 14 or 15 of the Evidence 
Act. 


Appeal against the order of the Oourt of 
Session of the Vizagapatam (Ageney) Dirvi- 
sion in Case No, 18 of the Calendar for 
1911. 

JUDGMENT,—'The conviction in this 
ease connot be sustained with respect to the 
first count. Two witnesses were examined. 
The first witness does not identify the  ae- 
cused as one of the persons who took part in 
the dacoity. The 2nd witness does nob 
prove any dacoity at all. 

With regard to the second and third 
counts, the charge does not set oub the 
particular dacoity which was intended to 
form the subject-matter of the trial At 
the trial three different dacoities were spoken 
to with reference to tke second count and 
several dacoities with respect to the third 
coant. There was nothing to indicate to 
the accused which particular dacoity he was 
being tried for with respect to each count. 
There was no attemrt on the part of the 
prosecution to show that the different daco- 
ities spoken to with referenca to the second 
and third counts respectively were parts of 
the same transaction. On this ground the 
conviction must beset aside. The accused 
Gannot be charged with more thau three 
dacoities in all. We may also point out that 
the learned Sessions Judge was wrong in 
supposing that evidence of other dacgities 
may be given to prove the conduct of the 
gang. Sach evidence would not come with- 
in the parview of either section 14 or section 
15 of the Evidence Act. 


We set aside the conviction of the 
accused and direct that he be- re-tried on 
such charges as the Sessions Judge may 
select with reference to the above obser- 
vations. 

Re-trial ordered. 





PUNJAB CHIEF COURT, 
ORIMINAL Revision No. 1421 cr 1911. 
January 6, 1912. 
Present: — Mr. Justice Johnstone. 
DEWAT SINGH AND OiizgS—PRETITIONERS 

: versus 


EMPEROR— ResPONDENT, 
Criminal Procedure Code (Act of 1898), s. 107— 
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KAMINI MOMAN DAS V. ITARENDRA EUMAR. 


Security for keeping peace —Person not likely to com. 
mit breach himself but indueing others to do so. 

Security for keeping the peace under section 1C7, 
Criminal Procedare Cod», should not be taken from a 
person, who is not likely to commit any breach of the 
peace himself, but is likely to induce another person 
to do so. 

Empress v. Badhawa, 54 P. R. 1887 Cr; Ram Ooomar 
v, Rajah Gopal Singh, 17 W. R. 54 Cr, followed. 


Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order 
ofthe Magistrate, 156 class, Ambala, dated 
20;h April 1911, convicting the petitioners. 

Lala Suniar Das, for the Patitioners. 

JUDGMENT. —Ia this casa 18 persons 
have been bound overto keep the peace. 
There are factions in the place, aud as regards 
the firat 16 in the list there was, no doubt, 
reason fo suspect them of an intention to 
break the peace. Accused Nos. 17 and 18 are 
bantas and the finding is that they are not like- 
ly themselvesto commit any breach of the 
peace, but may very likely egg on their par- 
tisans among the other 16 so todo. In my 
opinion, such & finding does not warrant the 
taking of peace security under section 107, 
Criminal Procedure Code, Empress v. Badhawa 
(1) is in point, and Ram  Üoomar v. Rajah 
Gopal Singh (2) is evea more directly so. 
In the latter case, it was laid down that secu- 
rity shoold not be taken from a person under 
section 107, Criminal Procedure Code, in 
order to prevent him from indueing another 
person to break the peace, 


For these reasons I caneal the order for 
security as regards patitioners Dawat Singh 
aud Basant Singh, accused Nos. 17 and 18. 


Order cancelled. 
(1) 64 P. R. 1887 Cr. 
(2) 17 W. R. 64 Cr. 





(s c. 38 ©. 876 ) 
CALOUTTA HIGH LOURT. 
CRIM.NAL Revision No, 497 or 1911. 
May 26, 1911. 

Present: —Mr. Justice Caspersz and 
Mr. Justice Sharfuddin. 
KAMINI MOHAN DAS GUPTA-— 
PETITIONER 
2ErSUS 
HARENDRA KUMAB SARKAR— 

QrerosiTE PARIY. 


Criminal Procedure Oode (Act V of 1898), 3- 144— 


Vol, XIII) 


PATMULLAIT V. EMPEROR. 


Breach uf peace, no likelihood of— Personal apprehen- 
sion that breach of peace would take place—Jurisdic* 
tion to make qrohiblory order— Urgency-—Scope of 
8. 144. 

Section 144 ofthe Criminal Procedure Code is or- 
dinariiy to be used in cases of urgency, and should 
not be allowed to take the place of any other 
provision of the law which might more appropriately 


apply. 

An order under section 144 should not be made 
without recording any urgency in the mntter and 
from the Magistrate’s personal apprehension that the 
parties would break the public peace, when there was 
no report from the Police that there was a likelihood 
of any such breach. 


Rule against the order of the Sab-Divi- 
sional Magistrate of Magura, dated April 19th 
1911. 

Mr. H.N. Sen and Babu Trazlokya Nat 
Ghose, for the Petitioner. 

JUDGMENT.— We are asked in this rule 
to set aside an order of the Sub- Divisional 
Magistrate of Magura, purporting to be 
under section 144 of the Criminal Procedure 
Code, ou two grounds, namely, first, that 
the terms of section 144 of the Criminal 
Procedure Code were not duly complied 
with, and secondly, that there is no probsb lity 
of a breach of the peace. 

The fagts of the case are sufficiently 
trivial, They appear to be these. The 
parties are Pleadersat Magura. The poti- 
tioner began to excavate a tank near his 
house, and the Police, apprehending that, 
if he continued to do so, the bouse of the 
cpposite party would sooner or later go down 
into the bed of the tank, approached the 
Magistrate to take action under section 
133. The Magistrate appears to have had 
an interview with the Pleaders, and to have 
advised them to compromise. Then, on the 
19th April 1911, and without farther inquiry 
and without recording any urgency i: the 
matter, the Magistrate made his rule 
absolute, not on the ground reported by the 
Police but, as appears from his present 
explanation, from his personal apprehension 
that the parties would . break the public 
peace. 

It appears to us that the order is entirely 
misconceived, and it cannot possibly be 
sustained. No cause is shown, but we have 
examined the papers and read the explantion 
of the Sub-Divisional Magistrate. It, is 
obvious from a bare recital of the facts that 
section 144 of the Criminal Procedure Oode 
was not applicable, and that the order was 
not passed on any real apprehension properly 
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arrived at. Orders under section 144 are not 
intended for the purpose to which tho 
Magistrate has applied his powers under 
that section. The section ts ordinarily to 
be used in cases of urgency, and should not 
be allowed to take the place of any other 
provision of the law which might more 
appropriately apply. If the opposite party 
had been so advised, he might have obtained 
against the petitioner an injunction to 
prevent him from continuing the excava- 
tion of the tank, In this view, we make 
the rule absolute, and set aside the order 
complained of, 


Rule made absolute. 





(s. c. 16 C. W. N. 238.) 
| CALOUTTA HIGH COURT. 
Crtaitnat Appeal No. 432 og 1911. 
July 25, 1911. 
Present: — Mr. Justice Holmwood aud 
Mr. Justice N., Chatterjee. 
PAIMULLAH. AN» OTHER3-— ACCUSED — 
APPELLANTS 
V6TSTLS 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act F of 1898), s. 227 — 
Charge —Alteration without assigning reason — Penal 
Code (Act XLV of 18601, ss. 392, 395, 411— Dacoity — 
Robbery —Pointing out place where stoten articles were 
concealed -—dConfession of guilt before Police — Not to be 
allowed to go in as evidence. 

À Sessions Judge should not alter a charge under 
section 345, Indian Penil Code, of being concerned 
in dacoity, to one of robbery, withoutassizning any 
reason and before henriug the evidence. 

Where the sole ovidence against an accused is that 
he pointed out the place where some of the stolen 
properties were conoealed ib was held that this in 
itself was not sufficient evidence to support a 
conviction under section 411, Indian Penal Code, 
far less was i6 any evidence that the accused took 
any part in any robbery or dacoity. 

Queen-Nimpress v. Gobinda, 17 A. 576, followed. 

A Police officer in giring evidence should not be 
allowed to state that an admission of guilt was 
made by the accused. 


Appeal against the conviction aud sen- 
tence passed upon the appellants by the 
Sessions Jadge of Dinajpur, under section 
392, Indian Penal Code, on April 22nd, 
12311. 

Baba Probodh Chandra Ohaiteriee, for the 
Appellants. 

Mr. Sultan Ahmed, Officiating Dopuiy 
Legal Remembrancer, for the Crown, 
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JU DGMENT.—This is an appeal from the 
judgment and sentence of the learned 
offüsiating Sessions Judge of Dinajpur, who 
agreeing with both the assessors canviated 
the accused persons under section 392, 
Indian Penal Code, and sentenced them to five 
years’ rigorous imprisonment each. 

It appears that certain persons entered 
the house of the complainant at night and 
having used great violence carried away. his 
money, documents and jewelleries. The 
complainant told the Police that he only saw 
three persons. The Police after making 
investigation held that there had been dacoity 
in which at least six persons were concerned 
and they sent those six persons, among whom 
were the three present appellants, up to the 
Magistrate for trial- preliminary to commit» 
ment under section 395, Iadian Penal Code. 
The learned Magistrate discharged three of 
these accused for want of evidence and commit 
ted the three appellants to the Sessions under 
section 895, that is, for being concerned in 
dacoity. The learned Sessions Judge, without 
assigning any reason, amended the charge to 
one of robbery, thereby, before hearing the evi» 
dence, changing the character of the charge 
altogether; and now that we know that the 
presumption that the appellants were dacoits 
or robbers rests solely: on the finding of stolen 
properly in places pointed out by them, it is 
very apparent how the appellants must have 
been prejudiced by this unauthorized amend. 
ment; for, granted that there were six persons 
engaged in this affair and that only three of 
them entered the house, the fact that these 
appellants knew where the property stolen 
was hidden is obviously not sufficient to 
convict them of being concerned in robbery. 
Indeed, it could nut be sufficient to convict 
them under section -411, for, as was held by 
the Allahabad Court in the ease of Queen- 
Empress v. Gobinda (1), where the sole 
evidence against the persons charged with an 
offence under section 411) consisted of the fact 
that the accused had pointed out the place 
where some of the stolen properties wera 
concealed in the field of another person, this 
was not initsell sufficient evidence to support 
a conviction under section 411, Indian Penal 
Code. With that ruling we are in entire 
agreement and particularly in the circum- 
stances revealed in this case; for it appears 


that the junior Sub-Inspector, a very 
(1) 17 A. 6785, 


INDIAN OASES. 


[1919 


energetic young man anxious to distinguish 
himself, had been told on the night of the 
30th January by a man named Gopi, who was 
himself one of the persons sent up for dacoity, 
that the property would be found at the 
places apparently where the three accused 
pointed i$ out on the 30.h January, and ib 
was he who named these three accused as 
persons who cvuld point out the place where 
the property was, That is all these persons 
did on the next day. The Sub-Inspector of 
Police has been very improperly allowed to 
state in his evidence that one of these persons 
admitted his guilt, and he mekes a further 
statement that “from the statement of this 
accused Paimulla I could understand the exact 
nature of ibe offerce committed by the 
accused." This ought never to have been 
allowed to go before the agsassora and must 
have prejudiced their minds considerably. 

Be that as it may, there is no reason to 
doubt that these three appellants did know 
where Gopi and his scconplices, persons 
probably who committed the robbery, had 
hidden these articles, But that is not in itself 
suffieient to convict them even under section 
411, far less is it any evidence jhat they 
took any part in any robbery or dacoity. 
There being no other evidence to connect 
them with the crime, unless it be the state- 
ment of Umardi who made some inquiry 
about the jewellery of the complainant’s 
deceased wife shortly before the occurrence — 
and we do not think that this in itself would 
carry the case any further—it would be 
wholly unsafe to uphold the conviction ie 
this case, and certainly it woald not be our 
duty to order are-trial to be held under 
section 395, where the circumstances show 
that there is really no evidence that these 
persons committed dacoity at all. 

As we have already pointed out they 
cannot be convicted under section 411 on the 
evidence on the record, and the conviction 
and sentence passed upon them under section 
392 being set aside they must be acquitted 
and released. 

Appeal allowed: 


Accused acquiited. 
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(s, c. 38 C, 923; 16 0. W, N. 253.) 
CALCUTTA HIGH COURT. 
Ree sear O:ivin Aere it No. 133 or 1903. 
Jaly 13, 1911. 
Present:—Mr. Justice Holm wood and 
Mr Justice D. Chatterjee. 
BANBIHARI KAPUR—Deranpanr No. 1— 
APPELLANT 
LErsus 


KHETRA PAL SINGH ROY——PLAINT:FF 


— RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), ss. 164, 107— 
Rent suit against real though not recorded tenant— 
Effect of decree- -Whether decree, rent decree or money 
decree — Provision of sale to be strictly followed —Pur- 
chase of tenure by mortgagee «n execution—Subsequent 
purchase by landlord in evecution of rent decree—Non- 
annulment of tncumbrance of mortgage, effect of— 
Priority of title, 

A snit for rent was brought against the real tenant, 
who was not recognised as tenant, but was sned 
merely as he was in possession, and a decree was 
made: 

Held, that the decree was not a money decree for 
compensation for use and occupation, but a good 
decree for rent. 

Ranee Lalun Monee v. Sona Jonee Dabee, 22 W, R. 
334 and Surnomoyee v. Dinonath Gir, 9 O, 908; 18 C. L. 
R. 69, 1elied upon. 

The provisions of the Bengal Tenancy Act regard. 
ing sales nre very stringent and the results are gene- 
rally destructive of various derivative rights belong- 
ing to third parties not before the Court. Those 
provisions are a part of public policy intended for the 
benefit of all parties concerned. Jf the landlord 
wants the special results provided for by the Act, 
he must proceed strictly in accordance with its pro- 
visions, 

If the bidding for a tenure put up to auction under 
section 164 of the Bengal Tenancy Act does not reach 
the level of the decretal amount, the sale cannot be 
held under that section. If the sale takes place on 
the first day of sale without the is.ue of a second 
proclamation, the sale is not one under the Bengal 
Tenancy Act and only the right, title and interest of 
ihe judgment-debtor will pass to the purchaser. 


The mortgagee of a tenure purchased the mort. 


gaged property in execution of his own mortgage 
decree. The same property was subsequently pur- 
chased by the landlord in execution of a rent decree 
butthe mortgage incumbrance was not annulled: 

Held, that the landlord could not oust the morb- 
gages without annulling the incumbrance under 
section 167 of the Bengal Tenancy Act, and that the 
mortgagee purchaser was entitled to fall back upon 
his mortgage lien to defend himself from tha attack 
of the landlord. 


Appeal from the decree of the Subordinate 
Judge of Hooghly, dated March 29ch, 1909. 


Babu Basanta Kumar Bore and Shorashi 
Charan Mitra, for the Appellant. 


Mr. S. P. Sinha, Babu Dwarkanath 
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Chakracirti and aSaratkumar Mitra, for the 
Respondent. 

JODGMENT.—One Ballav Lal Barman 
was the holder of & permanent tenure under 
defendant No. l and his pre lecessor-in- 
interest. In 1857 Ballav Li executed a 
kabuliin respest of this tenure in favour 
of his wife Radhamani. Ballav Lal, however, 
continued as the registered tenant until 
his death in 1891 or thereabout. He 
was aucceeded by his grandson Shyama 
Prosad who was a minor at the time 
living under the guardianship of his 
grand-mother Radhamani and mother Kali 
Moti. The collections in the Mofussel were 
made in the name of Radhamani and she 
mortgaged the tenure to the plaintiff on the 
7th December, 1894, for Rs. 1,499. About 


‘thiee weeks after this on the 28th December, 


1894, defendant No. 1 took from Radhamant 
a kistbandy bond for the arrears due on 
the tenure. In this document Radhamani 
described her title under the purchase of 
1857, and ib can hardly be argued that the 
effect of the acceptance of that document 
was not to recognise Radhamani as the ten- 
ant of the mehal. On the 27th May, 1896, 
Radhamani executed another mortgage of 
the tenure in favour of the plaintiffs who 
brought a suit upon the two mortgages 
against Sbyama Prosad as heir and 
grandson of Radhimani and in posses. 
aioa of her estate and obtained an eg 
porte deoree on the 26th February, 1922. 
Defendant No 1 in April, 1902, brought 
a guit for arrears of rent against Shyama 
Prosad stating that Ballav Lal was the 
recorded tenant and  Shyama Prosad 
was in possession of the tenure, and ob. 
tained an ex porte decree on the 21st Jane, 
1902. The plaintiffs executed their mort- 
gage decree and purchased the mortgaged 
property on the 15th September, 1903, for 
Hs, 3,600. Defendant No. l executed his 
rent-d«eree and himself purchased the 
property in arrear on the 9th February, 
1904, for Rs. 800. The plaintiffs applied 
for setting asidethe sale on the ground of 
fraud and irregularities, bat were not 
successful. They bring the present suit 
on the ground that the decree itself was 
fraudulent as well as the sale, and pray for 
recovery of has possession on the dec- 
laration that their rights were not affested 


by the sale, 
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The lower Court has given the plaintiffs a 
decree holding that the  dosree for rent was 
fraudulent and c»llusive. Defendant No. 1 
‘has appealed, and on his behalf it has been 
contended that the finding is not supported 
by the evilence in the case, It is quite 
clear that the findings of faob arrived at by 
the learned Judge do not make out any casa 
of fraud against defendant N> 1. It is 
not aleged or shown that there was no 
arrear dueon the tenure and there i3 no 
. evidence that defendant No. 1 did anything 
in respect of the suit that ho was not entitled 
to do under the law, It does not also appear 
that he had any duty to perform to wards the 
plaintiffs the breach of which would throw any 
diseredit npon him. Wethink the finding 
of fraud is wrong and must be seb aside. 

The decree of the lower Court, however; 
has been supported cn the ground that 
the decree obtuined by defeudant No. l was 
nob a rent decree under the Bengal Tenancy 
Act, and in any ease the sale brought about 
by him was not in respect of the tenure 
but only the right, title and interest of 
Shyama Prosad, so that their rights as 
[u chasers under tho mortgage decree were 
not affected. It has been further contended 
that the mortgage lien exists notwithstand- 
ing the sale, and as no notice under section 
167 of the Bengal Tenancy Act has been 
served, the Raja, defendant No. 1, was not 
. entitled to kA1s possession, 

With regard to the first point we have 
seen that defendant No. 1 recognised 
Radhamani as his tenant b; accepting from 
her the instalment bond for rent. Shs was, 
therefore, his recognised tenant from 1301. 
Upon her death no one took any steps to 
register himself or herself as her representa. 
tive liher purchase was a bonz file one, 
her daughter Li:khimoni, who was alive 
at the time of the rent suit, was her legal 
representative, if she was a benamdar for her 
husband then Shyama Prosad was the 
righiful heir. In any case Lakhimoni was 
‘not in posscssion and Shyama Prosad was 
sued as the party in po-session and there 
is no disputes that be was really in possession. 
In fact, no claim has ever been mado on 
behalf of Lakhimoni and both the orntending 
parties have treated Shyama Prosad as 
ihe tenant in possession and the question 
of 6snami has not bean pressed by either 
party The suit for rent was, therefore, 
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rightly broaght against Shyama Prosad who 
mist be taken as the real tenant. It has 
been contended that as Shyama Prosad was 
not recogised as the tenant buf was sued 
merely as he was in possession, the decrees 
obtained is a money decree for cimpansation 
That would have 
been a legitimate view to tak) if, as a matter 
of fact, Shyama Prosad had not been the 
real tenant: Sae Ranee Lalun Monee v. Sona 
Mane Dabee (1); Sirnomouee v. Denonath Gir 
Suniyasee (2). Asit is, however, the decree 
was a good deeree for rent. 

As regards the second point, ib appears 
from. the order sheet in the execution case 
in which defendant No. 1 made his purchase 
that processes of attachment and sale were 
issued simultaneously, evidently under sec. 
tion 163, clause l of the Bangal Tenancy 
Act. It may be presumed that clausa Z (a) 
of that section was also complied with, 
As the sale took place on the first day of sale, 
the sale could be held under section 164 only, 
subject to registered and modified in. 
cumbrances ifthe biddi_g were sufficient to 
liquidate the whola amount of the decree 
The bidding, however, did 
not reach tho level .of the decretal’ amount 
and was in fact several hundred rupees lese; 
gə that ths sale could nob b» held under 
section l1é€4, and as there was no second 
proclamation and sale as contemplated by 
section 105, the sale cannot be takon as one 
held under the Bsangal Tenancy Act, The 
provisions of the Bengal Tenancy Act 
regarding sales are very stringent and the 
results are generally destructive of various 
derivative rights belonging to third parties 
not before the Court. The State enforces 
its claims for revenue under the stringent 
provisions of the sunset law from the 
zemindars and has enacted the stringent 
provisions of the tenancy laws for enabling 
the zemindirs and other landlords to realise 
rents from their tenants, providing safeguards 
for the protection of the tenants and those 
that deal with them. The special provisions 
for the sale of tenures are a part of a publio 
policy intended for the benefit of all parties 
concerued. It the landlord wants the special 
results provided for by the Act, he must 
proceed strictly in accordance with its 
provisions. We think he has not done thig 

(1) 22 W. R. 334. l 

(2) 9 0. 908; 13 C. L. R. 69. 
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in this case and he cannot, therefore, claim 
righ!s superior to those of an ordinary 
purchaser at a Civil Court sale, H.s sale 
certificate also supporta this view aa he is 
certified to have purchased the right, title and 
interest of the jadgment-debtor, The learned 
Vakil for the appellant has referred us to two 
cases in this connection : Nazir Maho ned Sir- 
kar v. Girish Ohunder Ohowdhhuri (8) and 
CH Kumar Soor v. Bejoy Ohand Mohatop 
4), 

These cases are clearly distingnishable ; in 
the first case the property sold was described 
as the tenure and the proclamation was for 
the sale of the tenure under section 59 of Act 
VIII of 1839, B. O.) The learned Judges say: 
"the property advertised waa the tenure and 
the property sold was the tenure, according 
to the sale certificate, and the mere insertion 
of a statement that the sale was of the rights 
and interests of the judgment-debtors would 
not, we think, have the effect, under the cir- 
cumstances stated, of limiting the tale to such 
rights and interests and not extending it to 
the tenure itself,” 

In the second ease ths deseription of the 
property ended with the words, “the said lot 
in arreats,” sothat the facts are nob similar. 
It was argued in that case that the property 
should have been put up first subject to 
registered and notified inoumbranees and 
afterwards with power to avoid all incum- 
brances, but this argument was met by the 
remark that the wortgage in question in that 
case was not a registered and notified incum- 
brance. The report does not show under 
what section the sale tock place or whether 
‘the amount of the bidding was sufficient to 
meet the decree with  ecste. Under the 
circumstances we do not feel in any way 
hampered by that decision. 

As regards the third point, the argument 
of the learned Vakil for the respondent is, 
that notwithstanding the decree and sale, he 
is still entitled to fall back upon his mortgage 
lien to defend himself from the attack of 
defendant No, 1 who claims to oust him. In 
the case of Akoy Kumar Soor v. Be'oy Ohand 
Mohutop (4) hereinabove quoted, the mərt- 
gages obtained hia decree absolatein May 
1822 The Miharaja brought his suit for 
arrears in 1873 and parchased the "los in 
arrear” in 1893, The mortgagee then applied 


(8) 2 0. W. N. 251. 
(4) 29 0. 813. 
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for exeouting his mortgaga deerae azainab the 
Maharaj. as pirehassr in 1201. The Maha- 
raja then applied for the service of notica 
under sestion 167 anl the learnad Julzes 
held thatas this avplitewtion was nok malo 
within the time limited by section 167 it was 
barred and the mortgagea was entitled to 
execute his decree against the mortgiged por- 
tion of the tenure, The result of this ruling 
is, that the ineambrance of the mortgage was 
in existence) notwithstanding the decraa 
absolute on the mortgage. There is, hows 
over, an chter diclum inthe ese that after 
the mortgage had culminated in a decres 
there would be no ineunbranes to annul 
under section 167 ; in the first place, the 
learned Judges say, itis not necessary to 
decide that question and, in the sscond placa, 
that opinion is quite inconsistent with the 
decision on the point of limitation under 
section 167; for, if there was n» incumbranea, 
there was nothing to annul and n» aoplication 
for annulment could be barred, In the case 
of Bhawani Koer v. Mathura Pr:sid (5) a 
revenue sale of an estate under saction 54 of 
Act XI of 1£59 took place afrer a mortgagee 
had purchased in execution ofa mortgage dec- 
reo of his own and after the gale had been con. 
firmed. ‘The revenue sale was subjact to all 
incumbranees, The Court held that the 
mortgagee-purchaser was entitled to fall back 
on his mortgage as a shield against the 
purchaser at the revenue salo [a the present 
case, if the plaintiff hal not proca i-d t5 sale 
before the purchase of defendant No. 1, the 
latter would have been at best entitled to 
annul the plaintitt’s ineumbranes under sag- 
tion 167 ; there is no reason why hə shoald ba 
in a worse position by reason of his diligenca 
in proceeding to sale first. It is true he could 
have paid up the decrea of the defendant and 
saved himself from this tortuous litigation, 
buat he was not bound to do that. Hse wag 
not liable for the rent before his parshasa aad 
his remedy over, if any, againss hia morte 
gagor by way of eontributioa might ba an 
illasory remedy after all. In any casa he is 
entitlad to rely dn all defenoss legitimate to 
his jacidical position, and we think that tho 
Rija defendant was, even if he had taken all 
proceedings acoordiug to law, nos entitled to 
oust him without ananulling his incambranee 
under section 167 of the Bangal Tenancy Act, 
and this has not been done in this case. 
(8) 7 0. L. J. 1. 
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Under these circumstances although we 
set aside the judgement of the Court below, we 
confirm the decree of thesaid Court but with- 
out costs in either Court. 


Decree confirmed. 


and in a 


(s. c. 1L M. L. T. 25; (1912) 1 M. W. N. 50.] 
MADRAS HIGH COURT.' 
SECOND Civic Appeat No 1025 or 1910. 
November 28, 1911. 
Present;— Mr. Justice Spencer and 
Mr. Justice Sandara Aiyar. 
TEJ MAL SOWCAR-—DEFENDANT— 
ÁPPELLANT 
versus 


JAGAPPILUA PAPAYAMMA AND OTHERS 


— PLAINTIFFS — RESPONDENTS. 

Misjoinder of causes of action~Sutt before new Civil 
Procedure Code —Second appeal after new Qode —Powers 
of Appellate Court—Civil Procedure Code (Act XIV of 
1882), s 578—Ciril Procedure Code (Act V of 1901, 
8. 99-—Second appeal —Interference on the ground of 
misjotnder — Power of Appellate Court Practice — 
Plaintiff to get relief on his own right, 

k The High Court will not interfere with the judgment 
of a lower Court on the ground that there has 
been a misjoinder of causes of action. 

Section #9 of the Civil Procedure Code (Act V of 
1908) regulates the procedure of an Appellate Court 
and applies to all appeals heard after the Act came 
into force, although at the time of the institution of 
the original suit the old Civil Procedure Code was in 
force which contained no provision corresponding 
to section 99. 

Aiyatu Mooppan v. Vellayya Nadan, 84 M. 55,6 
Ind, Cas. 16; 7 A. L. J. 507; 8 M. L. T, 0; (1910) M. 
W. N. 229; and Achutan Unni v. Vasunni, 20 M. In J. 
944; 7 M. L. T. 102; 6 Ind Cas. 774, followed. 

Venkata Narasinha Appa Rao v. Lakshmi Venka- 
yamma Rao, 7 M. L. T. 296, 5 Ind. Cas, 102, distin- 
guished, 

Krishnter v. Sarvothama Royar, (19:0) M.W.N. 610, 
8 Ind Cas. 366; Nagalla Kottaya v. Nagalla Mallayya, 
(19.0 M. W. N. 719, 8 Ind, Cas. 337; 9 M. L.T, 39, 
referred to. 

Where an Appellate Court overruled a plea of 
misjoinder of causes of action and passed a decree 
on the merits of the case: it was held that the Court 
of second appeal should not reverse that decision on 
the ground of misjoinder. An Appellate Gourt has 
to try the suit and hasthe same funotionsand the 
same powers as the Court of first instance subiect to 
any limitation expressly imposed by the Legislature. 

No relief ought to be granted toa plaintiff except 
as to his own rights, 


Second appeal against the decree of the 
Temporary Subordinate Judge’s Court of 
Vizagapatam, in Apreal Suit No. 214 of 
1909, presented agaiust that of the Court 
of the District Munsif of Vizagapatam, in 
Original Suit No, 223 of 1908. 
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Mr. V. Ramesam, for the Appellant. 

Mr. 9, Srinivasa Aiyangar, for the Respond- 
ents. 

JUDGMENT,—Ia this ease the Ist and 
2nd defendant each obtained a decree for 
money against the third defendant, and 
certain property was attached as beloaging 
to the judgmsnt-debtor in execation of each 
of the decrees. When the attachment was 
made atthe instance of the Ist defendant, 
plaintiffs Nos. L to 3 and the 4th defendant, 
who are sisters, put in a  claim-patition 
urging that the property attached bslonged 
orgioally to their mother, the 3rd defendant’s 
wife, that they had succeeded as heirs 
and that, therefore, lst defendant had no 
right to attach it as belonging tothe 3rd 
defendant. No claim-petition was put ia 
when the second defendant made the 
attachment. This suib 18 institnted by the 
plaintiffs, threes ont of four sisters, for a 
declaration that the attachments made by 
Ist and 2ad defendants are not valid " on the 
ground that the property does nob balong to 
the O-d defendant, 

An issue was raised as to whether the 
suit was not bad for misjolader of the 
causes of action ou the ground that there 
was really no eause of action againos “Ib 
2ad defendant as no claim-petition had 
been put in against his attachments and 
that at any 1ate the plaintiffs had not the: 
game cause of action against the first and 
second defendants. The District Munsif 
upheld the .fiaction of misjoinder and 
decided on the . .erits also against the 
plaintiffs holding that the property be.cuged 
to the 3rd defendant and not to his wife. 

On the appeal preferred by the plaintiffs, 
the Subordinate Judge held that there 
was no misjoinder of causes of action and, 
disagreeing with the District Mansif on the 
merits, held that the property be'@iged to the 
mother cf the plaintiffs and the 4:h defen- 
dant and passed to them by inheritance 
and he passed a decree as prayed for in the 
plaint. Mr. Ramesam in second appeal 
argues that the Subordinate Judge was 
wrong in holding that there was no mis- 
joinder. We have not heard his arguments 
on this question fully as we have come to the 
conclusion that even if there was mis- 
joinder, we should not interfere with the 
judgment of the lower Appellate Court on 
that ground, Section 92 of the Civil Pro- 
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cedure Code (Act V of 1908) enacts that 
"^no decree shall be reversed or substantially 
varied,..... on account of any misjoinder of 
parties Gr causes of action." The learned Vakil 
for the appellant contends that this section 
is not applicable to this case as the suit was 
institued while the Repealed Procedure 
Code (Act XIV of 1882} was in forse avd 
the corresponding section in that Code, 
namely, section 578 did not make any pro- 
vision similar to that in section 99 of the 
new Code in cases of misjoinder of causes of an 
action. But we are of Opinion that the 
section is one regulating the procedure of the 
Appellate Court, and that, therefore, ib is ap- 
plicable to appeals heard after the Act came 
into foree. The section was held to apply 
in a similar case, Aiyavu Mooppan v. Vellayya 
Nadan (L). Mr. Ramesan relied on 
Fenkata Narasimha Appa Row v. Lakhshme 
Venkayamma Row (2), where he contends 
that Order XII, rule 38, dealing with the 
powers of an Appellate Court in pronouncing 
judgment was held not to apply to appeals 
preseuted before the new Act came into 
operation. That was an appeal ander sac- 
tion 15 ef the Letters Patent against the 
judgment of tbis Court, the two Judges who 
originally heard the appeal differing in 
opinion. It is not clear whether the learned 
Judges may not have meant that the proced- 
ure in Letters Patent Appeals is not governed 
by Order XII, rule 33. However that may be, 
in several subsequent cases it was held that 
Order XII, rule 33, would be applicable to all 
cases where an appeal is heard after Act V 
of 1908 came into force, 

In Krishnier v. Sar:othama Royar (3) and. 
in Nagalla Kottayya v. Nagalla Mallayy« (4), 
AbdurRahim and Krishnasawami Tyer, JJ. beld 
80; as also did Wallis and Krishnaswami, JJ., 
in Oandramatht Ammal v. Narayanasawmt 
Iyer (5). It may be noted that Wallis, J., was 
one of the learned Judges who decided 
Venkata Narasimha Appa Row v. Lakshmi 
Ventayamma Row (2). Section 99 of the new 
Code was held applicable in cases of misjoin- 
der, though the suit or appeal might be 


(1) 34 M. 55; 7 A. L. J. 667; 6 Ind. Cas. 15; 8 M. L. 
T. 6; (19 0) M. W N. 229. 

(2) 7 M. L. T. 296; 5 Ind. Cas. 102. 

(3) (1910) M. W. N. 640; 8 Ind. Cas 368, 

(4) 1900) M. W. N. 7.9; 8 Ind. Cas. 337; 9 M. L. 


T. 39. 2 
(5) 38 M. 241; 5 Ind Cas. 23; 19 M. L, J. 760, 7 M. 
L. T. 369. 
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instituted before Act V of 1908. In Achutan 
Unni v. Vasunni (6) it was suggested that 
section 99 of the new Code would not apply 
where the first Court dismisses the suib on 
the ground of misjoinder, but the Appellate 
Court overruling the decision holda in appeal 
that there is no misjoinder and pronounces 
a decision on the merita of the case. Bat 
in the ease already referred to,  Aryavu 
Mooppan v. Vellayya Nidan (1), section 99 
of the new Code was applied to such a 
ease Besides, when the Appellate Court 
overruling the plea of misjoinder passes a 
decree on the merits of the ease, we think it 
would be right to say that the Court of 
second appeal shonld not reverse that decision 
on the ground of misjoinder of causes of 
action. The Appellate Court has to try the 
suit and has got the same function and the 
same powers as the Court of first instance, 
subject to any limitations expressly imposed 
by the Legislature. The principle has been 
held to be applicable to all cases where the 
Appellate Coart has plenary jurisdiotion ana 
not a mere limited. jurisdiction as in the 
ease of such appeals, Section 107 of tho 
Civil Procedure Code (Act V of 1908) 
recognises ib aud we believe it has always 
been recognised both in England and 
in this country in. determining the powers of 
a Court of appeal. We are, therefore, of 
opinion that we should not interfere with 
the judgment of the Subordinate Judge on 
the ground of misjoinder. 

Mr. Ramesam in the course of his 
argument has raised another point; namely, 
that as the plaintiffs are at present 
entitled only to a three-quarter share in 
the property and as the 4th defendant ig 
entitled to the other one quarter share and 
the suit has been instituted by the plaintiffs 
ouly, the lower Appellate Court should not 
have declared that the attachment by defen- 
dants Nos. 1 and 2 of the property in. 
question was altogether invalid. We are of 
opinion that he is right in contending that 
no relief ought to have been granted to the 
plaintiffs except as to their rights, The 
order on the claim. petition became concla- 


sive against the 4th defendant on the ex. 


piration of one year from the date that it 
was passed. We, therefore, modify the decree 


of the lower Appellate Court by directing 
nO 20 M. D. J. 344, 7 M. L. T. 102; 6 Ind. Cay, 
4. 
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FATEH DIN t', NIKKA, 


iFat the declaration ng against the appellant, 
the 2nd deferdant, shall be that the attach- 
ment of tte preperty is invalid as against 
ihe righis of the plaintiffs in the suit, As 
the Jast pcint was not raised in the grounds 
of second appeal, we thit k that the appellant 
skeuld ray the whole of the respondents’ 
costs in this Court, — 


(8 c. 8T P. R. 1911.) 
PUNJAB CHIEF COURT. 
Secor D Civi Arrear No. 156 cr 1910, 
June 5, 1911. 

Fresent:— Mr. Justice Johrstone, 
FATEH DIN AND OTHFRS— D&rENDANTS— 
ÅFTELI ANTS 
VETEUS 
NIKKA AND ANOTHER-— PrAINTIFES— 

E ResrOND*NTS. 

Limitation-. Adverse possession-- Partition — Possession 
subsequent in partition — Remedy of the person to whom 
land is allotted- Limitation Act (1X oj 1908), Sch. I, 
EU er ME Land Revenue Act (XTII of: 1887), 
S, 2 2 
: Where upon partition cf land a particular field 
is allotted to B hut it remains in possession of A i 
A. begins to Lold adversely against B. from the date 
of partition and if B. wishes to preserve his rights, 
he must take acticn within the time allowed by law. 

B. can, during the first three years, apply, ünder 
fection 122 of the Land Revenue Act, to the Revenue 
Court to be put in possession of the Seld allotted to 
him or can, during the fol owing nine years, bring 
a enit in the Civil Court for possession. 

A snit brought mere than 12 yenrs after ihe con. 
firmation of the partition is barred by time, 

Second appeal fiom the order of the 
Divisional Judge, Sialkot Division, dated 
the 27th June, 1910. 

Mr. Zia.ud Din, for the Appellants, 

Mr. Duni Chand, for the Respondents. 

JUDGMENT —1n this case it appears 


that a partition of the shamilat took 
place on 10.h Sepiember, 1:96. Tho two 
fieles Nos. £0 and £93 fell to the 


share cf the plaintiffs npon that parti- 
tion,- kub they never succeeded in get- 
tirg possession and they filed their pre- 
sent suit cn 5.h Octcber, 1909, z e., 
mere than {twelve years after the parti- 
tiou was confirmed. The first Court 
discriminated between the two  khasra 
numbers. It held that in regard to feld 
No. £80 the relation of .landlord and 
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tenant subsisted between ihe parties and 
that, therefore, no suit with regard to 


itat number was cognizable by a Civil 


Court, and then it went on to dismiss the 
claim as regards khasra No. 293 on the ground 
of limitation, The plaintiffs appealed 
as regards both numbers to the Divi- 
sional Judge, who accepted the appeal, 
reversed the lower Court’s decree .and 
gave plaintiffs a decree for porsession of 
both numbers. The Divisional  Judge's 
idea seems to have been that the 
defendanis, though they remained in: 
possession of the land after partition, 
must be taken to be tenarts-at-ewill as 
recorded in tke revenue paper and tbat 
the plaintiffs, because they have been paying 
the land revenue, have asserted their owner- 
ship and have been construetively in posses: 
sion, Now, in my opinion, if tbe Divisionul 
Judge's view was correct that the relation of 
landlord and tenant existed between the 
parties, then the suit would not have 
been cogn/zable by a Civil Court at all. 
Bot it is unnecessary to pursue this 
matter, for in reality plaintiffs have nob 
shown in any way that they have had 
possession, coustructive or otherwise. 
When a partition of land takes place and 
a particular field is allotted to B. which re- 
raairs in possession of A., in my opinion 
from the date of partition 4, begins to hold 
adversely against B., and B. must, if ho wishes 
to` preserve his rights, take action within 
ihetime allowed by law. In the caso of 
land coming under the Land Revenue Aot 
of 1887 the remedy for the plaintiffs in such 
a case is ab any time during the first three 
years to apply under section 129 of the 
Land Hevenue Act to the Hevenue Court 
to be put in possession of the field which has 
been allotted to him, or thereafter, some time 
during the following nine years, to bring a suit 
in the Civil Court for possession. In the 
present case the plaintiffs have done neither 
of these things and, therefore, in my opinion, 
the suit is barred by time, 

The appeal is accordingly accepted and 
ihe plaintiffs! suit dismissed with cosis 
throughout. i 

Appeal accepted. 
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[s. c. (1912) 1 M. W. N. 43 J 
MADRAS HIGH COURT, 
SECOND Civiu Appears Nos. 1553 AND 1554 
cr 1901. 

November 17, 1911. 

Present: — Sie Ralph Berson, Jn lge, and 
Mr. Justice Sundara Aiyar. 
PEEDIANGADI CHERIYAPURAYIL 
CHERIA IMBICHI BEEBI AND Or HER8— 
PLAINTIFFS—APPELLANIS IN BOTH 
versus 


PUTHIYANGADI CHERIYAPURAYIL 
SYED ALI arD GT4k8RS— RESPONDENTS IN 
Skcor p ArreaL No. 1553 cr 1910 — 

DsrssDANTS. . 

PUTHIYANGADI!I CHERIYAPURAYIT, 

SYED ALI HAMIDA alias KOHYANBI 

KOYA TANGAL — Ist Dere Dist — 
RESI ONDENT IN SECOND Appéan No. 1554 
cr 1910, 

Construction of karar—A'lotment for maintenance of 
Tavazhi — Partibilily —wakt properties — Rent —Arrears 
of profits — Limitation Act (XV of 1877), Sch. H, rts, 
109, 127. 

Where by a karar oxeonted between the members 
of a Muhammadan family in, Malabar, following the 
Muhammadan Law of Inheritance, certain properties, 
which had been constituted wakf properties, were, 
after making provision for the expenses of the wakf, 
set apart for the maintenance of various members 
ot the family, each branch of which was described as 
tavazhi andthe property was stated to be inalien- 
able: Held, ina suit for partition by the children of 
one of such three donees, that the plaintiffs were en- 
tilled to division. 

The object of the stipulation against alienation was 
to prevent an iufringemant of $he rules of Muhamma- 
dan Law applicable to wakfís. The description in the 
karar of the donees ns a tavezhi did not by itself 
attach the custom of indivisbility to the propertios 
allotted to them 

The general rule of law is that holders of limited 
estate in property are entitled t2 erforce partition of 
the same, 

Article 127 of the Limitation Actis tuapplicable to 
Muhammadans. Consequently, a plaintiff can only 
recover profits for three years under Article 109 of 
the Act. 

Paicha v. Mohidin, 15 M. 57, followed, 


Second appeals against the decree of 
the Subordinate Julge's Court of South 
Malabar at Calicut, in Appeal Su'tNos. 671 
and 635 of 1909, pres:nted against thas 
of the Court of the Principal District 
Mu sfof Calicu5 in Original Suit No. 473 
of 1908. 


Mr. K. ER. Subramania Sastri, for the Ap- 
Ee 
d. V. dah ahh Iyer, for the 
Eu. i 
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JUDGMENT.—Ths parties to th's suib ^ 
are Muhemmadans of Calient. The plaintiffs’ 
claim is to recover a half share of certain 
properties together with past profits for a 
period of 19 years prior to tha suib and 
fu'ure profiit till delivery, By a karir 
between the members of the family, Exhibit 
I, dated the 3rd September, 1893, it was 
declared that all the properties c»mpris2d 
in it were dedicated as wakf ty a d:caased 
arc’s‘or and managed as wakf propery 
ky the senior mile member for the bima 
being, the surplui income after dsfraying 
the expenses of the wif being u'ilised for 
the susport of the members of th» wikf's 
famy. The manner in which the adminis» 
tration of the propor!y was cewriel on and 
the supl s profits util's:d appireatly led 
to ds.utes and d'sjinsions in the family 
and the object of the kerar is stated to bo 
to fiama a scheme which wou'l pab an 
end to cuirrela amen: the mombarsin the 
fu ure. The kerar rec tos that the properties 
were iidivisible, which they, of e-u'^se, were 
as wiif. It then sets out the mds agreed 
ou for the fu u e management of the proper. 
ties. Briefly, what was dona was this Nina 
item3 were səb apart for the probable ex. 
penses of the wakf, and it was declared 
that the senior mile m mber for the tim) 
being should munage them anl ecurry ous 
the truit. "The remaining proparties were 
allotted to tha məmbəas of the diffarent 
branches of ths family, which th-y wera 
to hold and enjoy withsn' alienating them, 
the objects of the stipulation against alis- 


. nati n baing, no den’, t» prevent infcinge- 


mint of the 1u'cs of Mihamnivdan Liv 
apnlicibla to wefs. Hic branch was 
given the right to leaga cus the properties 
allotted to it and to enjoy it in any manner 
it pleased. There cin ba no doubt, and 
indeed it is not denied, that the karar creates 
a limited estatein favcur of the donees to 
whom the allo! m^nts were mada. The pro- 
perties of whic the plaintiffs claim a share 
were allotted to three pass consisting of 
the plaintiffs’ morher and two of her 
brothers. Theallotment was male for the 
benefit of the donees and their 5 u>. 

Oae of the brothers and the plaintiffs’ 
mother are dead. The qustion rasod foc 
decision in the su't is whether the plaintiffs 
are entitled to ra'z for a division of tha 
properties allotted to their mother and hor 
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brothers. The parties are admittedly 
governed by the Muhammadan Law of in- 
heritance; but the first defendant contends 
that, though that is so, there is a custom 
in the family of the parties according to 
which the original family property sa dis- 
tinguished from the acquisition of individual 
members is to be held as indivisible pro. 
períy. It is not easy to understand this 


allegation. It does not appear that there 
are any so-called family properties 
apart from the wakf estate. There is 


no definite statement by the first defendant 
to what property the custom of indivisibility 
attaches. Itis contended that the recital 
in Exhibit I supports thia vague allegatior; 
but the recital of indivisibility in the karar 
relates only tothe wakf property.  €xhibib 
I does not refer to any other property as 
being indivisible. We must, therefore, 
overrule the contention that there is any 
family custom by which the plaintiffs’ claim 
for division can be resisted. 

It is then urged that the plaintiffs’ mother 
and her brothers are treated by the karar 
as a żavazhi, and that it was intended that 
the custom of indivisibility, which applies 
under the Marumakkatayam Law, should 
apply to the property allotted to the donees. 
But there can be no doubt that the word 
was loosely used to denote a branch of the 
family, as is often the case in Malabar in 
documents executed between parties who are 
not governed by the Marumakkatayam law. 
It is not suggested that the Marumakkatayam 
rules are applicable to this property. The 
karar does not vest the management in a 
single member of the donees of the branch 
as one would expect if it was intended to 
declare the allotted properties indivisible 
amongst the donees. We ean find absolutely 
nothing in the karar to support respondent's 
contention that the property in question was 
intended to he indivisible. The general 
role of law, it is admitted, is that the 
holders of limited estates in property are 
entitled to enforce partition of the property 
as in the case of those owning women’s 
estates under the Hindu Law. We must, 
therefore, hold that the plaiutiffs are entitled 
to division. On the death of one of the 
brothers, the other two donees or their heirs 
must be held to have become entitled to his 
share na the gift was a joint one ttn tne 
three crees icr maictenance. The pain- 
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tiffs are also entitled to reaover profita but 
only for three years under Article 1023 of 
the Limitation Act. Article 127 is ins 
applicable to Muhammadansa: sea Paleha v. 
Mohidin (1). The lower Appellate Court 
has not recorded a finding on the question 
of the amonnt of the profits for the three 
years preceding the suit. We raverse the 
decrees of both Courts, and declare the 
plaintiffs entitled to a half share of the 
properties as claimed and the profits of 
the properties for three years prior to the 
suit and future profits till delivery of pos- 
sesion. The appeals are remanded to the 
lower Appellate Court, which will appoint 
& commissioner for making a proper division 
and then passa final decree for partition, It 
will also pass a decree for the profita to which 
the plaintiffs are entitled. In the circum. 
stances the parties will bear their respective 
costs up-to-date. 


Case re nanded. 
(1) 15 M. 57. 


L usted 





(s. c. 84 P. R. 911) 

PUNJAB CHIEF COURT. . 
Ssoonp C.vit Appear No. 90 cy 1903. 
Joly 29, 1911. 

Present: —Mr. Justice Johnstone and 
Mr. Justica Chevis. 
SHAH MUHAMMAD Anp orness— 
PrAINTIFE3— ÁPPELLANTS 
versus 
PIARA MAL AND OTHE28— DEFENDANTS— 


RESPONDENTS, 

Pre-emption —Limitation—Vendee transferring pro- 
perty to another person before institution of suit—Second 
vendee impleaded afler empiration of period of limi. 
tation— Áppeal--- Power of Appellate Court to sejuse to 
entertain plea of limitation — Belated pleas of limitation, 
how to be dealt with. 

Where, before a suit for pre-emption has been iu. 
stituted, the vendre has re-sold the property to an. 
other person, the snit for pre-emption is barred 
against the second vendee it he is not bought on the 
record until after the expiration of the poriod of 
limitation prescribed for the suit. 

Nabi Bahhsh v. Fakir Muhammad, 25 P. R. 1903; 
14 P. L. R. 1903, relied upon. 

Where a plea of limitation is not taken in the first 
Cow torin the groands of appeal but is raised in 
argument before the Appellate Court, the latter 
Court would be justified in refusing to entertain it if 
ibinvolves further inquiry into facts for a proper 
decision. 

Obiter dicia: —À plea of limitation taken in an 
original Court, before issues are fxed, must be en. 
tertained and decided. If it is taken at a later 
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stage and if it can be decided on the issues existing 
on the record as it stands, the Conrt is bound 
io take note of if and decide it. This rule holds 
good irrrespective of how the matter has come to the 
notice of the Court. 

But if, after the issues have been fixed and the case 
has proceeded to some length, a defendant raises the 
qnestion of limitation and the Court sees that in 
order to decide the question, fresh issues of fact must 
be gone into and additional evidence taken, then 
the Court has the option of refusing to entertain the 

lea. 
n When a caso has passed out of the original Court 
and is before a Court of appeal, the rule probably re- 
mains much the same An Appellate Court has 
generally an option of refusing to listen to a plea of 
limitation even though i6 can be decided without any 
further inquiry. 

Duttw v. Kasai, 8 B. 5^6; Ahmad Ali v. Waris 
Hussain, 15 A. 123; Bala Ram v Mangta Dass 34 0. 
941, 6 0. L. J. 287; 11 CO. W. N. 959; Venkata N. 
Naidu v. Bhashyakarlu Naidu, 25 M. 367; 4 Bom. 
L. R. 543 (P. CO, relied upon. 


Second appeal from the order of the 


Divisional Judge, Ferozepore Division, dated 
the 24.h October 1907. 


Mr. Fazal-2-Hussoin, for the Appellants. 
Rai Bahadur Lala Lal Chand, for the Res- 
pondents. 


JUDGMENT,—This is a guit for posses- 
sion by pre-emption of 10 bzswangis of land 
out-of village Abohar, tahsil Fazilka. The 
facts are that Piara Mal sold his share in 
the village to Hira Singh and others on 
4th Auguat, 1905, by a registered deed for 
Re. 2900. Before anybody brought a tuit 
these vendees resold this land to Danlat 
Ram by a sale deed, dated 16th July 1906 
for Rs. 4,000. Three sets of persona brought 
pre-emption suits, first Sandar Singh, whom 
we will call A. as the Divisional .[ndge does, 
who filed his suiton 25th Joly, 1906; second 
Rup Singh and others, B. who seed on Ist 
Avgust, 1906; ard third Shak Mubammad, 
O, who sued on 3:d Angust, 1906. J, 
impleaded Daulat Ham in his plaint from 
the beginning, but the other two sats of 
plaintiffs did not do co until 23rd August, te, 
more than a year after the date of the 
sale. A, claimed to purchase the land for 
Rs, 1,3810, B. for Hs. 2,900, and O. for 
Rs. 1,900. The first Court framed issues ard 
came to the following conclusions: — 


(1) Daulat Ram is not entitled to pre-emp- 
tion under section 11 of the Pre-emption Act; 
(9) A, B. ard C. sre all members of 
agiicoltural tribes and have the right of 
pre-emption, but C, comes only urder clause 
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(e) of section 12, while A. and B. come under 
clause (c) of that section; and further, 
A., a8 being a co-sharer in part of the 
land in suit, comes also under clause (5); 
and 

(3) the price mentioned in the deed was 
not fixed cr paid in good faith, and that the 
matket.value ig Rs. 2,300. 

À decree was accordingly given in favour 
of A. for possession on payment of Rs. 2,300 
minus a certain Rum already paid in by him 
and the costa of the case, 

Four persons appealed to the learned 
Divisional Judge, viz., á., B, O. and Daulat 
Ram. That Court held that A. and B. had 
equal rights and that the rights of O. were 
inferior to both. It, therefore, gave a joint 
decree in shares to A, and B. and a subsidiary 
decree to C. to be brovght into operation 
should either 4. or B. fail in taking up the 
bargain. The price, arrived at by the 
learned Divisional Judge was Rs. 2.900, 
chicfly, it would seem, bseause A. and B, 
made a sort of compromise with Danlat Ram 
to the effect that Rs. 2900 should be the 
figure, 

The present appeal is by O. alone and 
two points are raised: first, that the suits 
of A. and B. are bath berred by time under 
section 22 of Act XV of 1877 on the ground 
that Daulat Ram, second vendee, was added 
as a defendant in both those suits after the 
expiry of one year from the date of sale; 
ard, secondly, thatthe price, Rs. 2,900, 
was not fixed in good faith and that the 
market-valne of the land is less than Rs. 
2,300 which should be taken as the proper 
price. 

We have beard ingenious arguments on 
both sides regarding the point of limitation 
and there isa good deal to be said for the 
appellants’ contention. Nabi Bakhshy Pakir 
Muhammad (1) seems to bein point. But 
out of the many arguments laid before us 
by Mr. Lal Chand for the respondents, with 
most of which we do not agree at all, 
there is one which, we thirk, has great 
force, v’z, tab the ples of limitation was taken 
too late. It was taken in argument before 
the learned Divisionsl Jndge, who refused 
to entertain it, quoting Duttu v. Kasai (2) 
ard Ahmai Ali v. Warts Hussain (8). In 

(1) 26 P. R. 1908; 74 P. L. R. 1908. 


2) 8 B. 535. 
(3) 15 A, 123. 
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our opinion the law regarding the considera- 
tion of questions of limitation by Courts 
may be stated in general terms as follows. 
In the origiral Conrt if a plea of limitation 
is taken before issues are fixed, it must, of 
course, be entertained and decided. Ifit 
is taken by the defendant ata .later stage, 
and if it can be decided on the existing 
issues and on the record as it stands, here 
again the Court is bound to take note of 
it and to decideit. And this rule holds 
good whether the plea has been actually 
taken or not, if the matter has in any way 
come to the notice of the Court. Bat if, 
after the issues in the case have been fixed 
and the case has proceeded to some length, 
a deferdant raises the question of limitation 
and the Court sees that,in orderto decide 
that question, fresh issues of fast have to be 
gone into and additional evidence taken, 
then the Court has the option of refusing to 
entertain the plea. Whena case has passed 
out of the criginal Court and is before 
a Court of Appeal, the rule probably remains 
much the same; but there is some corfl:ct 
of authority as to whether in an Appellate 
Court, and certainly ina second Appellate 
Court, it is incombent on the Judge to listen 
to a plea of limitation, even though it can be 
decided without any further inquiry. No 
doubt in £9 cares ont of 100 it would be right 
for an Appellate Court in tke latter case to 
entertain tbe plea, but we conceive that. there 
would probably be an option. We need not 
expatiate on all these different propositions, 
nor need we diseussat length the various 
rulings from which we extract these rules. 
Tt seems to usa reasonable view and to bo 
reasonable in accordance with Baliram v. 
Mangta Dess. (4),a case tried by a Special 
Bench of six Judges; Ahmad Ali v. Warts 
Hussain (8); Duttu v, Kasat (2) and Venkata 
N. Naidu v. Bheshyatarlu Naidu (5). These 
rulings are cot all exactly in accord, but there 
ia no serious coríl' ct, as the facts are difierent 
in each of the cases; and in the present 
instance we do not propose to lay down oli 
the above propositions asthe final views of 
this Court, for here, obviously, the point of 
limitation cannot be decided without going 
into fresh facts, and, therefore, only a limited 
question arises for decision The plea based 
upon Nabi Bahhsh v. Fakir Muhammad 


(4) 34 C. 941; 6 C. L. J. 237: 11 O. W. N. 959, 
(5) 25 M, 367; 4 Bom. L. R. 643 (P. C.). 
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(1) ean only be concurred in by this Court 
if it is shown that the sale to Deu'at 
Rim wrsa genuine sue. Appellants them- 
selves made rather ambigu-us statements 
on thia rubject, They talked in their plaint, 
and in fheir pleas in the cross ruifs, about the 
sale to Daulat Ram being made ‘firzi laur 
par', and 'f.rzi wa majaiz, and even though 
wa admit the correctness of their pre- 
sent explarzation that they did not in- 
tend to intimate that the sale was 
entirely fietilious but merely that it was. 
a dishonest sale intended to defeat them and 
containing an it flited price, yet we cannot 
loss sight of the fact that the opposite party 
always insisted that the sale was fictitious. 
Mr. Fazl.i.Hussain has tried to show us that 
the sale, from the circumstances and the 
history of the ease, could not have been 
fictitious, and, no doubt, there ara very strong 
indications to thia effect, Bat noissue was fixed 
upon the point, andthe oppcsite party has 
certainly aright to make an attempt to prove 
their allgation. This being so, ib seems 
tous that this plea of limitation, for its 
proper decision, does involve further inquiry 
iuto facts, and, therefore, in our opinign, taken 
as it waa, not in the first Court, nor in the 
grounds of appeal in the &econd Court, but 
only in argument in tbat Court, it was taken 
too late, and the Divisional Judge waa 
ecrrect in refusing to entertain it, This 
is not cne of those casea in which there 
is any equity in favour of the appellant. d, 
and B. have undoubtedly a claim to pre-empt 
which is superior to thatof O0. and we 
ean see ro reason for s!raining the law in 
favour of the appellants simply because A. 
and B. were misled, or perhaps deceived, 
by sudden re-sale to Daulat Ram within 
a few days ofthe expiry cfthe period of 
limitation for the guit. 

These things being s9 it is nob necessary for 
us to decide the matter of market-value. For 
these reasons we dismiss this appeal, but 
make no order as to costs, 


axpeal rejected. 
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ADUSUPATTI VENKATA RAO t£, SWAMI PILLAI. 
(s.c IL M. D, T. 27: (1912.1 M. V.N. 63) 
MADRAS HIGH OOURT. 
APPEAL against Apenre Oxosa No. 22 
cr 1959. 

November 28, 1911, 

Present: —Sir Ralph Benson. Jndge, and 
Mr. Tuitice Ahdu” Rahim. 
ADUSUPATT! VENKATA RAO, 
Ex«guTOR TO THE EiTATE CF TH? DECE SED 
RAMANU JAAMMAL —PLiINTIEg— 
APPELLANT 
versus 
SWAMI PILLAI AND OTHERS — DEF2NDANTS 
— RESPONDENTS 

Attachment— Execution —Devisee'a | interest — Pro5ate 
taken by Administrator-General —ÁAd ministrator-Gene- 
ral not made party tn ewecution. 

Tn exection of a pesonal decreo against A. his 
deceased father’s estate was attached and out of ib 
the property which fellto the lot of A. was sought 
to be sold. The estate, when attached, was in tho 
hands of the Administrator-General who had taken 
oub Probate of the Will which A’s father had left. 
The Administrator-General was not a party to the 
execution proceedings: 

Held, that A’s share could be sold. 

The attachment of a jadgment-debtor’s property is 
not illegal merely because other pronerty which did 
not belong to him was also included in the attach- 
ment. Ib does not matter whether the estate attach- 
ed is in tlte hands of the Administrator-General or 
whether the Admiuistrator-General has baen mada a 
party to the ex^cution proceedings. 

A bequest, unless the testator intended otherwise, 
as in the case of a contingent bequest, becomes a 
vested interest in the devisee or legatee from the date 
of the testator’s death although he may not be entitled 
to receive what has been bequeathed to him except 
in due course of administration. 

Srirangammil v. Sandamal, 28 M. 216, explained 
and distinguished. 

Bhaiji Bhimjw v. Administrator-General of Bombay, 
93 B. 428, distinguished. 

Appeal against order of the District Court 
of Chingleput, dated 7th Novamber, 1908, 
on Appeal Sait No. 225 of 19)7 presented 
against that of the Court of the 
District Munsif, Pooramalli in Execution 
Petition No. 774 of 1906 (O. S. No. 161 of 
1894 on the file of the City Civil Court 
Madras), and Civil Miscellaneous Petitions 
Nos. 849 and 852 of 1906. 


Mr. Joseph Satya Nadar, for the Appellant, 

Mr. T. k. Krishnasimt Adyar, for Messrs, 
T. R. Ramachandra Aiar and T, M. Srinivasa 
Aiyengar, for the Respondents, 


JUDGMENT.—The District Judge ig 
wrong in holding that because the Aüminis- 
trator. General, who had obtained Probate 
of the Wiil of the deceased father of David 
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Pillai, the judgment-debtor, was not a party 
to the exeention-petiton under which 
attachment was ordered in September, 1920, 
the attachment must be treated as illegal 
and cannot form the basis of a sale. The 
attachment, as we understand, was of the 
interest of David Pillai in the lands of the 
testator situated in a particular locality on 
the supposition that David was solely 
entitled to those lands including the property 
in dispute. Sabsequent thereto, the estate 
has been divided among the different davigees 
and legatees, the property now sought to 
be sold falling to the share of David Pillai. 
That being 8», ib is difficult to see why tha 
attachment, which still subsists, should be 
regarded as of no avail with respaat to 
property attached to David Pillai. Ib 
does not seem to us to be reasonable to hold 
the attachment of a judgment-debtor’s pro- 
perty to be illegal becuse proper y which 
did nob in fast belong to tha jadgmant- 
debtor had also base» included in the 
attachment. Nor do wa think thara ig 
force in the argument of the lower Courts 
that beciuse the estate of the judgment. 
debtor’a father was in the hands of the 
A lministrator-General, tha judgmant-debtor 
had no enterest in the bignest which he 
reczives under his father's Will on the date 
of attachment. A bequest, unless the testa. 
tor intended otherwise as in the case ofa 
contigent bequest, becomes vested in intar. 
est in the devisee or legates from the date of 
the teatator’s death although he may not be 
entitled to receive what had been b2queathad 
to him except in due course of administration. 
This, we may point out, is clear from the 
provisions of sestions 91, 1C6 and 107 of 
the Indian Succession Act upon general prin- 
ciples relating to construction of Wills: 
See Jarman on Wills, Vol. II, page 1357. In 
this connection we may observe that 
there is a dictum in Srirangammal v. Qan- 
damal (1) referred to by both the Courts 
which is apparently construed to mean that 
in cases under the Indian Succession Ast, the 
heir of a deceased person has no saleable 
interest in the heritage until an administrator 
has distributed the estate in due course of 
administration. The language used by the 
learned Judges in that case, which is rather 
vague, is perhaps capable of this construction, 


(1) 23 M, 216. 
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but we do not think that is what was meant; 
for we do not know of any provision in the 
Indian Saecession Act which contemplates 
any sich result. Ac heir or a legates may 
not be entitled to possession of what he 
inherits or is bequeathed to him except in the 
proper course of administration bat that does 
not mean that he acquires no interest till 
then Perhaps, all that the learned Judges 
in that case intended to lay down was that 
an heir under the Indias Succession Act has 
no right to any specific property belonging 
tothe estate until it has been allotted to him 
in the course of administration. Thon, there 
ig another fact relied on by the lower Courts 
in support of the view that the attachment 
of September, 1900, was void, viz , that the 
Administrator. General was not a party to the 
exccution-petilion on which the attachment 
was ordered. No doub', he ought to have 
been made a party to the application but the 
omission, it seems to us, cannot form a valid 
ground of objection to the present application 
on the part of the jadgment-debtor. No 
objection was taken to the attachment at the 
time ib was madeon that ground; if it had 
been taken, the defect could have been 
remedied in time. The estate of the judgment. 
debtor'a father has now, as we understand, 
been fully administered and the Administrator. 
General has nothing further to do with the 
estate and as the attachment still subsists the 
application for sale must be regarded as in 
order. We may mention that, apart from 
the distum already referred to, the decision 
in the ease reported in Srirangamnal v. 
Sandamal (1) has no application to the 
present ease. In Sirangammal v. Sandimal 
(1) what was decided was that a snit for 
partition by the assignees of the devisees under 
the Will would not lie until the estate has baen 
administered. Bhain Bhinji v. Adlmints- 
irator.General of Bombay (2) is also dis- 
tinguishable from the present ease. There a 
decree was obtained against a person as the 
heir and legal represen'ative of the devisee's 
estate while the estate had become vasted in 
the Administrator General. The Administ- 
rator-General was nob a party to the suit, and 
i& was in execution of the decree that the 
estate of the deocased was attachol without 
notice to the Administrator-General, Is wai 
held that neither the deeree nor the attach- 
ment was binding upon the Administrator- 


Q) 28 B. 428 
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General bat no such question arises ag the 
estabe has been fally administered and tha 
decree against David Pillai was in his indivi- 
dual capacity and not as legal representative 
of his father. It appears, however, that the 
respondents Nos 2, 3 aud 5 preferred a claim 
to some of the properties sought to ba sold 
aud that claim has been allowed. 

The result, therefore, will bo that appeal 
will be allowed with costs as against the Ist 
respondent and dismissed with costs as against | 
respondents Nos, 2, 3 and the Execution» 
Petition No. 774 0f19)3 will de remitted to 
the District Mansif for disposal acoording to 
law, 


Appeal parily. allowed. 


(s. c. 83 P. R. 1911) 

PUNJAB CHIEF COURT. 
SgCOxD Orvin APPRAL 0. 838. cr 1909, 
Jaly 15, 1311. 

Present: —Mr. Justice Rattigan and 
Mr. Juastica Chevis. 

DAN SiNGA AND OTBE 3—DEFZNDANTS — 
APPELLANTS 
VBrsus 


PHANGAN SINGH ano oTHER3— 


PAINT: RES — Res OVE STI.— 

Pre-emption—Price over-slated in the deed fraudu- 
lentiy— Decree on payment of murket-value—Sudse- 
quent suit by vendors reverstoners —Custom —Aliena- 
tion —Pre-emptor not debarred from asserting real 
consideraiion —Real consideration for necessity —Con- 
version of sale into morfgage—Estoppel— Fraud — Par- 
ticeps criminis. 

A. and B. sold certain land for an alleged consider. 
ation of Ra, 4,000. O. sued for pre-emption contend. 
ing that the sale-price was really Hs. 3,002. The 
Court found thatthe price stated in the sale-deed. 
was not fixed in good faith and decreed the claim for 
pre-emption on payment of the ascertained markot- 
value, Ks. 3,240. 

On the death. of A, his sons sued C. for possession 
of the land on the ground that the sale by dA. was 
neither for consideration nor for necessity while B’s 
sons sued for a declaration that the sale by B. would 
not affect their reversionary rights. 

It was found thatthe sum actually paid to the 
vendors was Rs. 3,00) and that this sum was for 
necessity: . 

Held, (1) &hat the pre-emptor was not debarred in 
the present suit from asserting that ihe sale was 
really for Ra. 3,000; 

Kesar v. Sundar Singh, 27 P. R. 1909; 46 P. L. R. 
199); 33 P. W. R.1903; L Ind. Cas. 88* and Devi 
Chand v. Gurcharn Singh, 127 P. R. 1906, referred 
to. 
(2) that as the actual consideration of the sale was 
Rs 3,000 and this sum was for necessity and fairly 
represented the market.value of the land, the sale 
'could.not be converted into a mere mortagage but 
the suits of the vendor’s sons should be dismissed. 
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Wadhawa Mal v. Wadhawa 8 P. R. 1908, 144 P. 
L. R. 1908; 33 P. W. R. 1908, referred to. 

Although a pie-emptor, who obtains a decree bes 
comes in many respects identified in interest with the 
vendee, it would be contrary to all notions of equity 
and justice and repugnant to common sense to hold 
that a pre-emptor is bound, when he has obtained a 
decree on payment of the market-value which is lesa 
than the price stated in the deed, as particeps criminis 
with the vendee in th: very fraud which it has been 
the object of the pre-emptor to bring to light and 
frustrate. 


Second appeal from the order o€ the 
Additional Divisional Judge, Ferczapore 
Divsion, dated the 15th June 1909. 

Pundit Ram Bhaj Dutta Chaudhri, for the 
7 ppellants. 

Mr. Duni Ohand, fov the Respondents. 


JUDGMENT.—Ths facts of the case, so 
far as they are material for the purposes of 
the two connected appeals bafore us, are as 
follows:— 

By deed of sale, dated the 2ad July, 1825, 
and duly registered, two brothers, Bar Singh 
and Dhul Singh, sold some 245 kanals of 
ancestral land in mauza Bagha Purana, 
Moga #:hsil, to one Serup Singh (father of 
defendants Nos, 2—4) for an alleged ‘con- 
sideration of Ra. 4,000. This sum, according 
to the deed of sale, 
following items, viz; — 


(a) Rs. 2,260 paid to a zreditor, Santa 
Singh, who held a mortgage, 
with possession, of the land for 
that amcunt; 

(b) Rs 3.000 paid before ate to the 
vendors; 

(c) Rs. 8CO paid to the vendcrs 

. before the Sub registrar, 


Defendants Nos. 5-—11l, near collaterals 
of the vendors, forthwith instituted a suit 
for pre-emption of the said land, their claim 
Leing based on the grcusd that they were 
. proprietors in the village, whereas one of the 
vendees owned no lard at all therein 
and the other was a mere malik i- qabzu, Ta 
this suit for preemption the claimants 
conterded that the sale price was really 
Ha. 3,0 O and that the item of Rs. 1,000 
had not been paid, but had been entered solely 
forthe purpcss of defeating their righis, 
The Ccurt feund that the price s‘ated in 
the sale-deed had not been fixed in good 
faith and that the market-valus of the 
property was Rs, 3,240. A decree was 
accordingly passed in favour of the pre- 
emptors, on the 17th December, 1896, for 


> 


INDIAN OASES. 


was made up of the 


797 


pogi2a33i00 by pre-emotio 1020 pay naob of tha 
saidsun of Ri. 3,240. Th» pra-emoptors paid 
thissum to the vendee and obtained pos: 
session of the land, mutation in their favour 
being effected in 1897. Thereafter, they sold 
part of the land to defendants Nos. 12—24. 

Dhul Singh, one of the original vendors, 
died in 1900, and Bur Singh, the other vendor, 
is still alive, In 1908 the two sons of Dhai 
Singh, Sundar Singh and Ghamand Singh, 
iusti!uted a sulih for recovery of the land 
from defeudants on the grouad that the sale 
by their father was neither for consideration 
nor for necessi y, ad about the same timo the 
sons of Bur Singh instituted a suit for a de- 
claratory decree to effect that the sale effected 
by their father would not affect their 
reversionary rights, on the death of the latter, 
for the same reason. Both suits were tried 
and decided together, as the questions involved 
were the same in each of them, 

The Sub.Jadge found that the sale in 
1895 was for consideration and necessity: 
that the present claim by plaintiffs was 
within time, buat that their long silence 
amounted to acquiescence, Iu acoordance 
with these findings he dismissed their suit ' 
with costs. 

It is not quite easy to follow the judgment 
of the Sab- Judge, bat his meaning would ap- 
pear to be that the original sale was realiy 
for Rs 3,000 and that as the vendeo had paid 
that amount, the mere fact that the actual 
maiket.value of the land was Ra. 3,210 did 
not justify him in converting the sala into a 
mortgage, as against the present defendants 
(the pre-emptors and their alienecs). As he 
points out, the latter were not responsible "for 
the over-statement in the sale-deed” (that is 
to say, the allegation therein that the con- 
sideration was Rs. 4,000) and the principle 
lsid down in Wadhawa Mal v. Wudhiwa (1) 
applied to the facts of this cage. 

The learned Divisional Judge upon plain- 
tiffs’appeal held that the sale of 1895 was 
alleged to be for a consideration of Rs, 4,000, 
that the present contesting defendants, who 
stood in the shoes of tha other vendee, had to 
accept the fact that the consideration was 
put down at that figure, while, on the other 
hand, they could not in face of their pleas in 
the pre-emption suit be now allo wed to assert 
thatthe saidamount was actually paid to 
the vendors, and that the sam of Rs. 1,00) 


mast, therefore, be held not to be a charge on 
(1) 8 P, R. 1993; 144 P. L. R, 1903; 33 P. W. R. 1923, 
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the land. He agzresd with the Sub.Julze 
that the suits were within tim3, bab he dis- 
agreed from the latter's finding, aasapted the 
appeals in both cases and granted ths plaia- 
tiffs “decreas for possession. and deslaratian, 
respectively, on payment by each of 
Hs. 1,50)." 

From thess decrees tho defendints have 
preferred further appaals and in this judge 
ment we shall dispose of both appeals. 

We see no reason to differ from the œn- 
current views of the lower Courts upon the 
question of limitation, and we hold with them, 
that the suits are within tims. Ior reasons 
which will presently appear, we find ib uu- 
necessary to deal with the ‘plea of aequies- 
scence, though there is, in our opinion, some- 
thing to be said on both sides upon this point. 

Upon the merits of the case we think the 
claims preferred by the sons of the vendors 
must fail, It was established in the pre- 
emption suit that the sale in 1395 to Sarup 
Singh was for Rs. 3,Q00 only and in the 
preseut suits both Courts are agreed that the 
said sum was actually paid to the vendors 
and that there was "necessity"! pro tinto. 


Now the present contesting defendants 
were the pre-emptors 
and in that suit they contended, 
with success, that the item of Rs. 1,00) 
formed no true- part of tho considera» 
tion-money for the sale. They pleaded, 
and proved, that the consideration was 
Rs, 3,060 only, and it is clear from the judg- 
ment of ihe Sub-Judge [and the reference in 
that judgment to Wadhawz Mal v, Wadhawa 
(1)] that they have in tho present suits 
again raised the contention that the sale was 
merely for that amount. In these circum- 
stances it would, we think, be unjust to hold 
{as the Divisional Judge has held) that the 
defendants stand entirely in the place of the 
vendees andifthe vendees committed a fraud, 
they are equally bound by it. The defend- 
ants havefrom the outset protested azainst 
this fraud on the part of the vendees and in 
their suit for pre-emption they strenuously 
asserted that the item of Rs, 1,000 had been 
fraudulently stated in the sale-deed to ba 
part of the consideration for the sale. They 
succeeded in establishing that plea, and their 
reward now is to be informed that they have 
stepped into the shoes of the vendees and are, 
therefore, bound by the very fraud whish they 


and 
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succeeded in frustrating. In many respects 
a pre-e nptor who obtains a decreas bs»e»mes 
identifi»d in interast with the original vendee, 
bat we have no hesitation in saying that it 
would be eontrary to all notions of equity and 
justice and repugnant to common sense to 
carry this principle to the length of holding 
that a pre-emptor was bound incircamstances, 
such as we have before us, as particeps 
criminis with the vendee in the fraud ` which 
it has been hisobjae5 to bring bo light. The 
principle memo alleguns suim turpitulinem 
auliri potest may possibly debar the veadse 
himself from urging, in a o1se such a3 
the present, that the salo which was 
ostensibly for Ry. 4,000 was in fact merely 
for Rs. 3,0,0 and that an item of. Ri. 1,002 
had beeu entered fiastitiously aud for the 
purpose of keeping off pre-emptore [Kesir v. 
Sun lar Singh (2)]. We eonfees to səmə 
feeling of doubtas to how far this principle 
can legitimately ba carried in such oases, 
and there is a‘ithority for the view that 
it is opeu even to the vendee to raisa the 
plea that a certain item of the alleged con. 
sideration should ba disregarded when the 
Court has to decide whether full consideration 
was actually paid for the property sold [Devi 
Ohand v. Gurcharn Singh (8)]. Bat, be 
thisas it may, we are of opinion that the 
principle cinnot in reason and in justice 
be extended ia order to debar a person who 
has, as  pre.emptor, sucsessfully asserted 
that part of the alleged consideration was 
fraudulently entered in the deed of sale, 
from thereafter maintaining that the true 
consideration for the sale was the amount 
actually found to have been paid by the 
vendee. In the present ease the Conrts 
are all agreed that the actual amount paid 
by the original vendee was Rs, 3,000 (iz, 
Rs. 2,200 paid to the mortgagee, Santu 
Singh,and Rs. 8,090 paid to the vendors 
before the Sab-registrar) and that there 
was " necessity” for the alienation to that 
exteut. This is aconcarrent finding on a 
question of fact, bat asard from this, we 
are ourselves fully satisfied upon the point. 
It has also been found, and we see no 
reason whatever to doubt the ac uzacy of 


the firding, that the markst-valaa of the 
(2) 72 P. R. 1903; 46 P, L. B.1909;33 P. W. R. 
1909; 1 Ind. Cas, 882. 


(3) 127 P. L. R. 1906. 
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property is about Rs. 3,249. This finding 
was arrived at in the pre-emption suit 
to which plaintiffs were no parties, and 
the latter are, therefore, technically 
not Lound by it. But it was arrived at 
after very fall inquiry in a case which 
was hotly contested by the original vendee 
and the pre-emptors, and it would ba a 
useless waste of time and entail unprofitable 
expenditure, if we remanded the case for 
further inquiry upon this point, In this 
eonneotión we may note that plaintiffa in 
their grounds of appeal in the lower 
Appellate Court did not challenge the 


finding of the Sab-Judga (based upon the 


finding in the pre-emption suit) that the 
market.value of the laad was Rs. 3,249. 
We may take it, therefore, for the purposes 
of this ease that in 1835 the market. value 
of the land was abont Rs. 3,240, That 
being so, we find that a sum of Rs. 3,009 
was actually paid to the vendors and a3 the 
latter sum fairly represents the real value 
of the land, we do not feel called upon to 
convert the sale into a mere mortgage 
| Wadhawa Mal v. Wadhawa (1) }. 

We hold accordingly that the plaintiffs 
have failed to prove that the sale in 1895 
(which was really for Rs. 3,030) was 
invalid against defendants on the ground 
that consideration did not pass, or that 
necessity did not exist pro tunto. 

The appeals are, therefore, accepted and 
plaintiffs! suits dismissed with costs through- 
oak, 

Appeal accepted. 





(s. c. (1912) 1 M. W. N. 42.] 
MADRAS HIGH COURT. 
Seconp Civin Appaat No. 1017 or 1910. 
November £8, 1911. 
Present:—Mr. Justice Sandara Aiyar and 
Mr. Justice Speccer. 
RAMASWAMI AYENGA R—PuraintirrF— 
APP&LLAN? 
versus 
Raja MUTHUSWAME AIYER AND 


ANOTHER — DereaDints——Raspo ips. T4, 
Aituchment wrongtul — Damages — Malice — Not neces. 
sary for damages — Ma ster and servant-—Tort by Govern. 
ment servant —No c1ruse of action aainst Government, 
When an act prima facie wrongful, e. g, attach- 
ment of a person's property for revenue due from 4 
stranger, is committed, and actual damages are thore- 
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by sustained, no malico need be proved to recover 
damages. 

Where a tortious nobis committed by a servant 
of Government, owing to cirelessnoss, there is no 
cause of action against tha Government. 


Second appeal against the decree of the 
District Court of Trichinopoly, ia Appeal Suit 
No. 91 of 1903, presented against that 
of the Court of the District Munsif of Kali- 
talai in Original Suit No. 570 of 1903. 

Me. O. V. Anantakrishna Atyar, for the 
Apoellant. 

The Gozernmeut Pleader, for the Respond. 
enta. 

JUDGMENT. ——For arrears of revenue due 
to Government, the first defendant, a Village 
Mansif, attached a bull whioh the plaintiff 
alleges belonged to him. The Government 
revenue being subseqnently paid, the plaiutiff 
got bask his ball, Tho present sait againsb 
the Villago Mansif ani the Governmant is 
for damages sustained by him, both as actual ^ 
pecuniary damages sustained and damages 
for injary to his reputation. Tne District 
Mansif found thatthe bull bslonged to the 
defaulter and not to the plaintiff and.dismissed 
the suit, On appeal the District Judga has 
confirmed the District Munsit’s deeres with- 
out decidiag whether the bull belonged to the 
plaintiff or not. The only finding arrived at 
was that the attachment of the bull was not 
malicious. The Jadgeis wrongin holding 
that it was necessary for the plaintiff to 
prove any malice to be entitled to recover 
damages actually sustained by him by the 
attachment of his property fur revenue due 
by a stranger. The second appeal is not 
pressed as against Government, as indeed it 
could not lie, there being no cause of action 
against Government. 

We reverse the decree so far as the first 
defendant is concerned and remand theappeal 
as against him for fresh disposal according ta 
law. The costs of the plaintiff and the first 
defendant will abide the result of the fresh 
hearing. The appellant will pay the costs of 
the second respondent in this Court. 

Case remunded, 
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UMAR ALI t. NASIB-UN-NISSA, 
(s. c. 82 P. R. 1911.) 

PUNJAB OHIEF COURT. 
MascELLANEOUS Civit Appear No. 801 or 12710. 
June 17, 1911. 

Present; —Sir Arthur Reid, Krt., Chief Judge, 
and Mr. Justica Kensington, 

Mir UMAR ALI AND OTHERS—— DEFENDANTS 
wm ÁTPELLANTS 
TET SUH 


Musammal NASIB-UN. NISSA —PrAINTIEP — 
RESFONDENT. 

Civil Procedure Code (Act V of 1908‘, s. 2 (2)— 
Decree, definition of —" Rights of parties", meaning of 
—Preliminary and interlocutory orders — Appeal — Re- 
vision. 

The words “ rights of the parties,” in the definition 
of decree in section 2 (2) of the Civil Procedure Code, 
1908, must be taken to menu rights of the parties 
inler se in regard to the subject-matter of the suit 

The following preliminary and interlooutory orders 
are not decrees and consequently not appealable: — 

(1) An order on an objection as to part of the suit 
being based upon the terms of the Pensions Act. 

(2) An order on a question as to how the portion 
of the claim dealing with profits is to be determined. 

(8) An order ona demand by the defendant tbat 
security should be taken from the plaintiff before the 
case proceeds further. 

(4) An order on an allegation by the defendant 
that the total Court-fee stamp required by the Court 
from the plaintiff is largely deficient. 

Where an appeal will lie from the decree that may 
be passed in a suit, the High Court will not interfere 
on revision with merely preliminary and interlocu- 
tory orders. 

Siri Dhar v. Amar Nath, 146 P. R. 1903, 38 P, W. R, 
1908; 61 P. L, R. 1908, distinguished. 

Miscellaneous appeal from the order of the 
District Judge, Rohtak, dated the 5th July, 
1910. 

The Hon’ble Rai Babadur Shade Lal, for 
the Appellants. 

The Hon'ble Khan Bahadur Muhammad 
Shofi, for the Respondent. 

JUDGMENT.—This is an appeal from two 
intermediate orders passed by the District 
Judge of Rohtak on the 20.h June and 5th 
July, 1910, on a series of preliminary 
objections raised by the defendant at an early 
stage in the trialof a Civil suit covering 
property of large value. 

The plaint was originally stamped with a 
Court-fee of Rs. 1,015. By the orders under 
appeal the plaintiff has baan required to pay a 
sum of Rs. 160 more, making her total Court- 
fee Rs. 1,175, representing a valuation for 
jurisdictional purposes of Rs. 49,000 to 
Rs. 50,000. The objections raised by the de. 


fendant were numerous, bat they have not all ` 


been pressed in this Court. The appellant 
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has selected five points upon which the appeal 
is based, and the last of these has bean given 
up by Counsel at the hearing, as having been 
framed inadvertently, without referenca to 
the alteration made by Order Ilf, rule 2 (a) 
of the Civil Procedure Code, to the provisions 
as to powers of-attorney in the correspond- 
ing section 37 (a) in the Code of 1882, We 
have, therefore, to deal with four points, 
raised with reference to-— 

(1) an objection as fo part of the suit based 
upon the terms of the Pensions Ac! ; 

(2) a question as to how thas portion of the 
claim dealing with prefitsis to be determined ; 

(3) a demand by the defendant that security 
should be taken from the plaintiff before the 
case proceeds further ; and 

(4) an allegation by the defendant that the 
total Court-fee stamp now required from the 
plaintiff is largely deficient. 


Counsel for the defendant explains that he 
considered bimself bound to lodge this appeal, 
in case it should hereafrer be held that the 
decision of the District Judga on all or any 
of these points amounts to a preliminary 
decree within the meaning of section 2 (2) 
of the present Code of Civil Pcccedure. It 
is pointed out that the defiuition of decras as 
now given differs materially from that cons 
tained in section 2 of the 1832 Code and 
Counsel represents thatif any part of the 
District Judge's order amounts to a pre- 
liminary decree his elient will by section 97 
be preclnded from questioning the correctness 
of the order unless an immediate appeal is 
preferred. 


We hare, therefore, to consider the points 
above with special reference to the  ter.ns of 
saction 2 (2) of the Code in which a decree” 
is defined as meaning “the formal expression 
of an adjadication which, so far aq regarda 
the Court expressing it, conclusively 
determines the rights of the parties with 
regard to all or any of the matters in 
controversy in the suit,"  Coansel for tha 
plaintiff at once raised the preliminary objec- 
tion that none of the. pnints stated amounts 
to a decree as so defined, and that iu cone 
sequence no appeal lies at the prasentb stage. 
It was urged by him that the orders under 
appeal do not conclusively determine the 
rigats of the parties on any point, being 
concerned entirely with matters of  pro- 
cedure. 
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Coursel for the defendant c»uld say little in 
reply to this contention, which appears to us 
to be obviously correct in regard to, at any 
rate, the last 3oub of 4 points stated. Ha 
did, however, refer to a portion of the com- 
mentary on the new Code of Civil Procedure 
by Woodroffe and Ameer Ali, at page 42, 
which deals more particularly with the new 
definition of a decree. Wo think that where 
the definition speaks of the rights of the 
parties, the meaning must be taken to be 
the rights of the parties inter se in regard to 
the subject matter of the suit. We cannot 
allow that an interlecutoxy order passed by a 
Court on any objection raised by the defen. 
dant, however frivolous, should be taken as 
coming within the definition of a decree and, 
therefore, justifying an immediate appeal to 
& higher Court. If the very extended 
interpretation of the word ‘decree’, which 
Counsel for the defendant desires us to take, 
should be permissible, a defendant will 
practically be alwaya able to block a suit 
indefinitely by objections similar in character 
to those taken in the present suit, and it is 
difficult to see how the trial of important 
suits isto be conducted without i: ordivate 
delays. We do not suppose that this could 
have been the intention of the Legislature 
when framing the present definition of decree 
and we decline to adopt the interpretation 
suggested to us. Weare satisfied that the 
orders now passed by the District Judge do 
not touch the essential merits of the case 
between the parties. 

They deal with questiors which are within 
the discretion of the Court by which the 
case is being tried, or with matters which 
lie between the plaintiff and the Govern. 
ment. Onnosingle point has there been 
an adjrd cation which conclusively determines 
the rights of the defendant. Our finding is, 
therefore, that the orders in question do not 
amount to a preliminary decree and that 
no appeal lies to this Court ab the present 
stare. 

Oouusel for (ho defendant then pressed 
us to deal with the question on revision 
quoting as hisaathority the raling Siz? Diar 
v. Amar Nath (1), in which a Division 
Beneh of this ouri passad orders on 
revision ona qzestion affscting the valua- 


(1) 116 P. R. 1903; 34 P. W. R. 1993; 61 P. L. R. 
08. 
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tion of a suit for the purposes of Court-fee, 
We have no diffüieulty in distinguishing the 
ruling quoted. The case was then before 
this Court with reference to an erroneous 
order passed not by the first Court bit by 
a lower Appellate Court, The Munsif had 
declined jarisdiction and the lower Appel- 
late Court had improperly held the suit to ba 
within the jurisdiition of the Munsif. The 
circumstances under which this Court felt 
bound to interfere on revision ara eutiraly 
different from the circumstances under which 
the present ose i8 now before us. We ara 
quite clear that no appeal lies, and that we 
have no right to interfere on revision in tha 
present case. Anu appealwill lie from the 
decree in the anit, and the defendant is 
sec king to anticipate such remedy ashe may 
eventually have by appeal when the case 
is finally decided. We cannot prejudice the 
plaintiff by attempting to determine before. 
hand whether the defendant will eventually 
have or will require any such remedy. 

The petition is accordingly dismissed 
whether it ia treated as one cf appeal or one 
for revision. We allow Rs. 80 costs in this 
Court to the plaintiff, 

Plaintiff's Counsel has asked us to take 
notice of the manner in which the trial 
of the snit has been blocked by defendant’s 
persistent objections, proceedings having 
been stayed in this Court since the 4h 
August, 19:0. We agree that the attitude 
taken up by the defendant is for the most 
part indefensible, and we trust that the 
District Judge will now be able to proceed 
with the trial of the suit on the merits 
without farther dilatory tactics on the part 
of the defendant. It will be part of the dcty 
of the District Judge to endeavour to secure 
that definite issues are now drawn with as 
little further delay as possible. 

Appeal rejected. 
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SEENI AMMAL t, AXGAMUTTT NADAR, 


(s. c, (10121 1 M. W. N. 93.} 
MADRAS HIGH COURT. 
Szcoxp Oet, A>peat No. 972 cx 1910. 
Jannary 9, 1912. 

Presen’: - Mr. Justice Miller and 
Mr. -Inatiee Sandara Aiyar. 
SEENI AMMAL AND axorme:—Deranpants 
— ÅP ELLAMTS 

- vergus 
ANGAMUTTU NADAR, MINOR, BY NING 
FRE END SAMLNADAR AND ASOT.IER— 


Prarstipr AND BRO Nera. ydiwt—ResoNDENTS, 

Hindu Law—Alienation of ancestral land for main- 
tenance and marringe expenses ~ Validity, 

An alienation of ancestral land by the manag- 
ing member of a Hindu family to provide for the 
maintenance and expenses of the marriage of his 
step-sister is valid. 


Second appeal against the decree of the 
District Conrt of Trichinopoly, in Appeal 
Suit No. 172 of 1:09, presented against 
that of the Court of the District 
Munsif of Srirangam in O. S. No. 226 of 
1208. 


The plaintiff, a minor, sues for partition 
and for delivery of his share of certain 
properties gifted by his father, 3:d defend- 
ant, to the latter's step-mother, Ist defend- 
ant, and step sister 2nd defendant, in lieu 
of maintenance and expenses of marriage. 
The grd defendant was the only son -of his 
father who left about 22 aces of manjat 
lands and no debts. Exhibit A was executed 
by which the 3cd defendant gave to the lst 
and 2ud defendants with power of aliena- 
tion in full satisfaction of the lst defendants 
claim for maintenance and the 244 defend. 
ants claim to be maintained till her marriage 
and fir the expenses of her marriage the 
suit land measuring 3 acres and 22 cents 
valued at Rs. J,C00. His contention was 
that a complete alienation was illegal and 
invalid and that in this case it was exces- 
Biva. 

The District Mansif dismissed tke suit 
holding that the alienation for maintenance 
was proper and the one for marriage expen- 
Bes was imperative, The D.striet Judge 
modified the decree on the ground that 
the manager of a Hindu family is nob entitled, 
83 a matter of course, to alienate immoveable 
property absolutely iu favour of maintenanco- 
holders. 

Mr. 
lants, 


A Hindu manager can alienate for the 


G. Krishnaswamier, for the Appel- 
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TATIANA V. NABA, 


maintenance of the members of the family. 
A brother can alan give a marriage portion 
for his sister. Both aro well-established 
propositions, 

Mr. P. R. Narayanaswamier, for the Re- 
sponden!s. | 

The statement of the lawof tha Dis‘rict 
Judge is not quite correct. Bat that 
amounts to a finding that in this particolar 
case the manager was not entitled to alie- 
nate so great a proportion of the ancestral 
lands, That finding of fact ought not to be 
interferred with in second appeal. 

JUDGMENT.—We are unable to agree 
with the District Judge that an outright gift 
of a portion of the family property by way of 
a provision for maintenance i8 necessarily be- 
yond the powers ofa family manager. In 
this case the gift has been found by the Diss 
trict Munsif to represent a very small por- 
iiin of the family property, and that finding 
has not been attacked in the appeal to the 
District Judge. 

We cannot, therefore, hold that the gift was 
invalid amd we allow the appeal and restore 
the decree of the Court of first instance with 
costs here and in the lower Appellate Court. 
The memorandum of objections is dismissed 
with costs. 

Appeal allowed. 





(s. c. 87 P. R. 1911) 

PUNJAB CHIEF COURT. 
Sraorp Civiu Appeat No, 1196 «x 1910. 
November 10,1911. 
Present: — Mr. Justice Robertson. 
PATHANA-— DING DANT —ÁAFPELLANT 
vorgus 
NABA-— PrasNT Fe arp WALTA— 


DiFENDANTS — RESPONDINTA, 

Preemption —Pre-emptor and vendee equally related 
fo vendor - Sharing in holding gives no superior 
right — Division of property between vendee and pre. 
emptor having equal rights - Price fived tn bad faith — 
Markel-value to be pai l — Punjab Pre emption Act (1I of 
1905,83. 12 a’, 14. 5,242. 

Where two persons are equally related to the ven- 
dor, sharing in the holdiig ia which the lind sold ig 
tituate, gives mo superior ight of pre-emption to 
either. 

Where the pre emptor and the vend»e have equal 
rizhts of pre emption, tho pre-emptor is entitled to 
pre -empt one-half of the property sold and tho 
vendee is entitled to retain the other half. 

When it is proved that the sale price has been fixed 
in bad faith, the market-value of the property mast 
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he ascertained and taken as the price to be paid by 
the pre-emptor. 

Secord appeal from the order of the Divi- 
- sional Judge, Shahrar Division, at Sargodha, 
dated 13 h Aug u t+ 1910. 

Mr. Nanak Chand, for the Appellant. 

JUI GMENT.—The lower Courts appear 
to bave both overlooked the provisions of rec. 
tiors 12 (a) and 14 (b) of the present Pre. 
emption Act, Under that Act relationship 
gives the first right and when persons are 
equa'ly related tothe vendor, sharing in the 
holding gives no superior right to either. 

Consequently the prreemptor and the 
verdee in this case had cqual rights of pre- 
emplion. That being the case, under sec- 
tion 14, «1 use (b). the rre emptcr is entil-d 
to preempt one-half and the vendee is 
entiiled to retain one hal‘, as pre-emptor ard 
vendee are fund by the lower Courts to ba 
equally ri lated to the verdor, 

As to price the learned Divisional Judge 
seems to Lave again ove) lioked the provisions 
of the present Pre-emption Act. Section 22 
rrovides that whenever the prica has been 
fixed in Lad faith the markel-orlue must be 
fixed and taken as tke price to he paid. 

The prices Fas been found to b: Rs. 400. 

I seco: d'rgly accept the appeal and decree 
that the plaintiff shall be entitled to one- 
helf of the land claimed on payment of 
Rs. £00 within one month of date. If not 
ro paid theru't stancs dismissed with costs, 
If so paid each pariy to bear his own costs 
throughout. 

Apre.l accepted. 





(s.c. 14 O C. 343.) 
OULE JUDICI^L COMMISSIONER’S 
COURT. 
Civit, Apetication No. 23 or 1911. 
December 5, 1911. 
Fresent: —Mr. Piggott, J. C., and 
Mr Iiínesey, A. dJ. C. 
BRIJ MOHAN LAL —Derexpant 
VETSUA 
Musommcet MUNNI BIBI— Prairt-re, 


Caveat emptor, applicabicity of —Attaching creditors, 
responsibility of — Deeree-holiier, liability of. for impio. 
per attachment — Warranty of title of ju lgment. debtor — 


Reivision by High Court~Provincial Small Cause 


Courts Art (IX of 1887 , 8 25. 

Per Lindsay, A. J C — The rule of eareat-emptor bas 
no application in India in the case of ordinary sale s 
of goods by private contract, 
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In India an attachment is made at the risk of the 
attaching creditor and he ia responsible for any re. 
suits which can be traced to an nnolawfal attachment 
carried out upon aplication made by him In the 
case of sale in exeention in India a’thouch there is no 
warranty given hz the Conrt or by che officer entrusted 
with the dnty of carrying ont the sale, but there is a 
war anty by the decree hoider that the property does 
belong to the Judgment-debtor. The property is soll 
as the property of the judgmant-dehtor on a repro. 
sentation to thet effect made to the Court by the 
decree-holder who is taking ont execition. 

A stranger whos property is sold behind his back 
withont any authority does not need to have the sale 
set aside. 

Where the dacree-holler pointed to a carrings as 
the property of the jadement-debtor whioh was there- 
upon atéiched and at the sale was purchased by 
the plaintiff's prelecessor-in.titl: but subsequently on 
a suit brought by a third parson claiming the owriags 
it wis decreod to him ant the purchaser lost it: 

Hel.t, that the vlaintiff was entitl^ to recover the 
purohase-money from the decree: hold sr. 

Per Pigyott, 4.0 --It is no Mbk advisable that the 
High Conrt shoal in exceptioni! cases assart a ganes 
ral power of revision in suits tried by S null C wna3 Courts 
where the decision arrive! at arnears b? he capri- 
cious or perverse or arrived ab in dafiinga of well 
known principles of lav. DBibikis nob at all an ade- 
q 1156 ground for interfeaes, nnlev sectioa 25, Pro. 
vincial Sm ill Caase Caurts Ach, bh vt tho presi ling Tu Ire 
of the Sni Canso Goirt had hafora hin for datere 
mination a doubtfal issia of law, anl that his deci- 
sion on the sibl iina bhogh honeatly arrigel ab 
anl upon @ reasonable an | fair consi lorian of bho 
law applicable to the pointan tha awhoritiss thara- 
on, ix one which this Goirt might not huva basa pres 
pare lto aliem if tha mutter had osno boforo itia a 
second appeal. 


Application against tha dewan of tha Jadz3 
of the Court af Small Cau ns, City Laskaow, 
dated 2lst Novər bw 191J. 

Pandit Tur. Shin“ar, for the Appellant. 

Babu Bisheshir N th B»foeasbiv:, holding 
the brief of Mr. Jugmohan Nata Oh kh, for the 
Respondent, 


JUDGMENT. 


Linpsay, A. J C.— This is an applicrtion 
u^der secti n 25 of the Provinsi 1 Small 
Q:uw:e Curts eof (IX of 1837) for rev'sion 
of a decree passed by the Ju lza of tha Small 
Crus Gut, lasknow. on the 21s: Novan- 
bar, 1910, ia a suit b':ouzh& b: Tiwhman 
Prasad and Ram D s against Brij Mohan 
Lu for the recovery of Ra 67. 

The plaintilfa were the sactesiors-in-inter- 
est af one Bahari Lal, dacxsel, wha on the 
llth Novembr, 1927. at an ruio «alo in 
execution of a dearee, cbbvinal by tha defend- 
ant Brij Mohan Ll vurohased a carriage 
(palki gari) for Rs. 67.7.0. 
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The ru-chase money wfs deposited and 
- was in due ourse pad in the deeree holder. 

The decree had ben b ained against two 
p`rsons D luwar ard Subhan and previors to 
the sale the car'ixge had b'en attached 
while in the possession of D liwar. In July 
1908, asuit was breuzht by one Yasia Khan 
for reccvary of the carriage on the ground 
that it was his property and not the proper- 
ty of either of the juigment-d b ors. The 
defendants to that suit were the decr3e-hold- 
‘der, the two ‘ujgment-debtora and the auc- 
tion-purchaser. The claim was deoree?, the 
Ccu t holding it to be proved that the 
carriage wrs the property of the plaintiff, 
The reru't wrs. that the purchaser had to 
dcliver the carriage to. Yasin Khan. The 
present suit wis brought after the death of 
. the purchaser by hia legal representatives 
against the cecree-holder, Brij Mohan La’, 
their esse b-ing that they were entitled to 
have the purchase-money refunded as it had 
turned «u` that neither of the julgment- 
dcb'ors had any title to the property sold. 

The Conrt below decreed the claim, In 
rev's'on it is cortended cn behalf of the 
decree holder that the Court was wrong. Tt 
is argued that as there was no warranty of 
title at the sale in exeeation the role of 
caveat-enystor applies and the purchaser has 
no remedy if, after the sale, he loses the 
property purchased on the gronnd that it did 
not balong to the judgmen!-4. b‘or. 

Before proceecirg to deal with this argu- 
ment it is necessary to set cut the facts 
relating to the attachment and sale of the 
property in question. The proceedings, it 
may ba noted, were ísksn under the former 
Code of Civil Procedu-e (Aot XIV of 18:2), 
which was in fore» at t^e time. 

The decree. holder. Brij Mohar, applied on 
the 22nd /u'y, 1907, for execution of his 
decree against his judgment-deb’ors, Dilawar 
and fubhav, by a “general attachmenv” of 
their property. A notice was isrusd first 
um “der section 248 of the Cade to the jodg- 
meut dbo s to show erur. Noo uie was 
shown ard an crder of attachment, directed 
to the N zr, was then issued. This order 
. gives the LAMEN of the judgement d:b'ors 
aud directs the Nez r to attach the moveat l3 
prope:i/ "of the said jadgment-d b ors? 
according to the schecn's attached, or such 
property as the d-oree-holder might point 
oat. No list was attached to the order and 
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attachment was carried out eventually with 
the ars’ stance of an agent of the decree- 
holder who pointed out a carriage as prop-rty 
liab'e to be se'z:d. The se:zare was made on 
the 4th September, 1907. 


Thereafter, a pale proclamation wis issued 
under section £87 of the Code in which tke 
property directed to be sll is described as 
belonging to the judgment-debtor (whose 
name appears in the heading as Dilawar 
Khan). A description of the property is 
added at the bottcm of the proclamation “a 
pilki gar’, black colour, No. 139, bearing the 
name of Yasin Khan, ete ” Finally the auction- 
sale was held and the property so described was, 
as already said, purchased by Behari Lal. To 
come now to a consideration of the argument 
advanced on bebalf of the applicant to the 
effect that the auction-purchaser has mo 
remedy in a case of this kind and ibat the rule 
of careat emptor applies. It may be observed 
in the first place that this rule bas no appli- 
cation in India in the ease of ordinary 
sales of gocds by private contract (cf. sec- 
tion 109 of the Iadian Contract Act). It 
may, however, be conceded that the rule of 
law laid dawn in thia section does nat of its 
own force apply to sales zm  ?atilum. In 
England it has been held that ia the case 
of sale by a Sheriff in execution in ordinary 
course there is nothing from which, accord- 
ing to English Law, any intention to warrant 
the title of the execution-debtor can be 
inferred; accordingly, a purchaser of goods 
seizad and sold in execution in ordinary 
course by the Sheriff cannet recover the 
purehase-money he has paid by reason that 
ib turus out thab the goods did not be- 
long to the execution-debtor. The following 
passage from WHicholiz v. Bannister (1) 
explains the reason ot this rule: — l'he fact 
of the sale taking place under such circum- 
stances, (7. e., the case of the sale by the 
Sheriffs of goods sez d under a ñ f+) is 
notice to buyers that the Sheriff has no 
&nowledge of the title to the goods and the 
buyers conacqaently bay at their own peril. 
Many contracts of sale taciily express the 
same sort of disclaimer of warranty.” Ib 
is, however, to be 1emembered that the law 
of execution in Hogla'd is different from that 
in India as poiuted ont in the Privy Cvuncil 


(1) 17 Q. B. (x. S Y 403: 34 L. J. C. P, 105; 11 Jnr. 
(x. 8.) 16; 12 L. T. 73; 18 W. R. 96. 
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judgment in A?ssorí Mohan Roy v. Harsukh 
Das (2). 

At pege 442 of the report their Lordships 
remar k :—- 

"The appellants mainly relied upon tbe 
English case of Wal-er v Olding (3) which was 
cited as an authority for the propositiou that 
a jodgment-creditor is not responsible 
for the  corsequorees ofa sale, under a 
judicial order of goods illegally taken in 
execution in satisfaction of his debt. Wul'er 
v. Oluing (3) would have been an author- 
ity of importance had the law cf execution 
been tne same in India as in England, but 
there is in that respect no analogy between 
the two systems. In England the execution 
of a decree for money is entrusted to tho 
Sheriff, an cficer who is bound to use his 
own discretion and is directly responsible 
to those interested forthe illegal seizire of 
gocds which do not belong to the judgment- 
debtor. In India warrants for attachment 
jn security are issued on the ez parie applica- 
iion of the creditor who is bound to specify 
ihe property whieh he desires to attach aud 
ifs estimated value. In the present case, 
by the terms of the rerwira, no discretion was 
allowed to the officer of the Court in regard 
to the selection of the goods which he 
attached, his only duty was fo secure 
under legal fence all bales of jute in the 
respondents’ premises which were pointed out 
by the appellants. 
of the respondents’ jute was thus the 
direct act of tbe appellants for which they 
became immediately responsible in law.” 

This description of the law in India 
regardirg attachment before judgment 
applies equally well to the law relating to at- 
tachment in execution cf decree and 
particclarly to a case like the present when the 
attachment of goods was carried out under 
the direction of an agent of the decree holder 
himself, Jt seems to follow from this exposi- 
tion of the Jaw that in India the attachment 
is made at the rik of the attaching 
ered.tor aud that he is responsible for any 
results which can be traced to an unlawful 
attack ment carried cut upon application made 
by him. I: does cot seem to be correct to say 
that in the case ofa sale in execution in India 
there is no warranty of title, No doubt, there 

(2) 17 C. 496; 17 T. A. 17. 


(3)1 H. & 0.621; ?2 L. J. Ex, 142; 9 Jur. (x. 5.) 
63; ri L, T 633; 1i W. R. 1t6. 
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is no warranty given by the Court or by the 
offeer entrusted with the duty of carr ing out 
the sale: but it may, I think, be properly said 
that there ia a warranty by the decree. holder 
that the: property does belong to the jadg- 
ment-debtor. In execution of his decree the 
property which he ean attach and bring to 
sale is the property of the jidgment-dabtor 
(section 266 of the former Code of Civil Pro- 
cedure) and all steps taken by the Court in 
the way of attachment and sale are taken on 
the strength of his represents‘ion that the 
property to be seizad and sold does in fact 
belong to hia debtor. 

As has been pointed out, the property 
attached in the present cis» was described 
as belonging to the debtor both in the war- 
rant of attach ment and in the sale proclam t- 
tion. The deeree holder is responsible for 
this declaration and ciunot, in my opinion, ba 
heard to saythat there was no warranty of 
title and thatthe auction-purchaser bought 
at his own risk. 

A ease very similar to the present was 
dealt with in Brim Dini Dustur vw. 
Hormasii T'e tin't Hramji (4), in which the 
whole law upon the subject is dis:ussad in an 
exhaustive j 1dgment of Green, J. 

In that eise, at page z264 of the report, 
after referring to the observition: of Erle, 
O. J., in Hicto'tz v. B innitser (1) cited above 
he says: — 

"Dat if in a sale by the Sheviff there is 
nob only no diselaimer of warranty, bat even 
an express assertion thab the goods ara the 
property of the execution.debtor, I cannot 
seo why the Sheriff and the execution creditor 
(if responsible for such assertion) shonll not 
b» held bound by such warranty to thia 
extent at least that the Sherif (if he has 
still in his hands the purchase-money) or 
the execution-creditor (if the money haa 
been paid over to him) is bound f» restore 
it to the purchaser in case it has turned 
out that the purchaser has not got that for 
which ke paid.” 


In the case with which the learned Jadga 
was dealing the property sold consisted of 
certain shir;s in & trading company and 
it was provel, as it iain the present case, 
that the property was described in the ware 
rants for attachment and sale, as the property 
of the judgment-debtor, and as it turned ont. 


(4) 2 B. 288, 
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that this deseriplion was wrorg and that 
the shares belonged toa third party he direct- 
ed the decree-holler to refund the money. 

Iu this connection it may b» noticad thas 
whereas undere the first Code of Civil Pro- 
cedure, Act VILE of 1859, it was providad 
by section 24) that in all cases of sale the 
proclamation should declare that all that was 
to be sold was the "right, title and interest 
of the defendant in the property soecified 
therein.’ the subsequent Onder, ze, Acts 
X of 1877 and XIV of J882, contain no 
ruah provision. Under section 249 of Act 
VLIL of 1859 it might very well have been 
held that the declaration referred to therein 
amounted to a disclaimer of any warranty 
of title and thatthe purchaser tonk the pro- 
perty with all its defects. Under the 
present law there is no such disclaimer, 
The property is sold as the property of the 
judgment-debtor on the representation to 
that effect made to the Court by the decree- 
holder who is taking out execution. The 
learned Counsel for the applicant relied upon 
the ease of Dorab Ally Khan v. Abd .ol Azeez 
(5) aud in particular on a passage in the 
judgment to be found at page 126 of the 
repcrb which reads: — 

‘Now it is, of course, perfectly clear that 
when the property bas been so sold under 
a regular execution and the purchaser is 
afterwards evicted undera title paramount 
to that of the judgment-debtor, he has 
no remedy either against the Sheriff or the 
judgment-creditor, This, however, is be- 
cause the Sheriff is authoriz3ad by the writ 
to seize the property of the execation debtor 
which lies within his territorial jurisdiction 
and io pass the deb:or's title to it without 
warranting that title to be good.” 

In my opinion this case cannot help the 
applicant here. Their Lordships were 
dealing with acase in which a sale had been 
made by the Sheriff in execation of the 
decree of the High Court cf Calcutta on 
its original side. The Civil Preeedure- Code 
of 1859 did not apply to suits instituted 
in Courts establisbed by Royal Charter 
except in so far as is related to the 
«xamination of witnesses under commission 
and tothe execution of decrees out of the 
jarisdiction of the Courts by which they 
were passed (cf. section 382 of Act VIIT of 


1859) The law relating to salea in execu- 
(5) 5 I. A, 116; 2 C. L. R. 529; 3 U. 803. 
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tion of decrees of the High Court on its 
original side at that date appears to have 
been the law obtaining in EBagland. As 
already remarked, that law has n> analogy 
with the law of execution as laid down in 
India in the Code of Civil Procadnre. 

There remains to be noticed one point 
whieh was raised iu the course of argument, 
namely, that the sale at which Bahari 
Lal purchased, has never been seb aside and 
is absolute. It has been suggested that 
this fact ig an obstacle to the recovery of the 
parchase-money from the decree holder, là 
my opinion itis not. Isis true that in the 
suit filed by Yasin Khan for recovery of 
his property, he did not ask that the sale 
should te set aside nor was any such 
declaration made. Bat Yasin Khan was 
under no obligation to have the sale seb 
aside, He was no party to the decree 
obtained by Brij Mohan Lal. A stranger 
whose property is sold behind his back 
without any  authoritv does not need to 
have the sale set aside [ Vurasimh i Naidu v. 
Ra nasımi (6) and Kadar H aissiin v. Hussain 
Sahib (7)] A suit to set asidaa sale would lie 
only at the instance of a plaintiff who would 
be bound by the sale if he did not aaeceed in 
getting it set aside. ls cannot be contended 
that Yasin Khan who was no party to the 
decree was & person who would b» so bound. 

In my opinion, therefore, the dscraa of the 
Court balow is correct. I would dismiss this 
applicition with costs, i 

Piaaorr, J. O.—1 have had the alvantags 
in this cse of reading the order prepared 
by mylewned o»lleag1e. I am not able to 
concar unreservedly in the view whic he 
has taken of the facts of this cse and of 
the law applicable tə the sime. My 
objection to the positio1 in which the pirties 
concerned are left by the result of the 
litigation, so far as it has at present gone, 
is a very simple one. Tha parsons who 
apparently benefit by that result are D.lawar 
anl Sibhan, the juizment debtors ia tha 
original sait, whoss jadzuant-debs hai ap. 
pareatly boen satisfa] to tha extant of Rs. 
67 by the sila of a cweriags whioh balonzal 
to som»boly elsa. Thay, ai any ruta, dasarva 
no eonsidacasbo aal, ialah, [fii ib vary 
diffioal& to baliava in th» gol faitı of basir 


procaadinra in o2aaso;oa with tha attasie 
(6) 18 M. 478. 
(7, 20 M, 118. 
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ment of this carriage and ita sale for the 
benefit of their deoree-holder, T6 may, no 
doubt, be said that, after the result of the 
suit brought by Yasin Khan, the position 
was such that one of two innocant 
persons mast suffer, either the dacres- holder 
Brij Mohan Lal or the representatives of 
the auction-purchaser D.hari Lal There 
is, therefore, no doub', force in the argument 
that, under such circumstances, the responsi- 
bility should be held to lie rather upon 
the decree-holder who set the law in motion 
aud obtained the attachment and sale of 
a carriage which did not in fact belong 
to his judgment-debtors. It seems to me, 
however, that the point cannot be finally 
aud satisfactorily determined without going 
into the further question as to whether 
the suit brought by Yasin Khan was or 
was not rightly decided. On this point I 
think it sufficient to say that I entertain 
grave doubis. My learned colleague has 
not thought it proper to make any allasion to 
a circumstance alleged before us in argument, 
but as to which there does not seem to be 
satisfactory evidence on this record. The 
allegation was that Yasin Khan had in fuct 
objected to the attachment of this carriage and 
preferred aclaim to the same as being his 
own property under the provisions of sec ion 
278 of the former Code of Civil Procedure 
(Act X V of 1882) in the course of the 
execution proceedings which preceded the 
auction-sale, If this was in fact the cas», 
I should be disposed to hold that Yasin 
Khan was not a person entitled to the 
present possession of the said carriaga withia 
the meaning of section 10 of the Specific 
Relief Act (I of. . 877). lt may be that he 
would have been entitled to compensation 
by way of damages as against the person 
or persons held by the Court tob» res- 
pousible for the loss which he had suffered; 
or that he might have recovered possession 
ofthe carriage upona suits» framed as 
to iuvolvea declaration of the nullity of 
the arction sale. Ha could uot, I think, 
have pleaded the provisions of section 11 
ofthe Spesifiz Relief Act, unlass it wai 
shown that possession of the errriaze had baan 
‘wronzfally traus?erred' by s^»ma3 actin. 
volving violenca, íraul,or bid faith. Iê, 
however, the suit brouzht by Yasin Kaan 
was wrongly decided, the  qaestion to 
my mind would arises as to the responsibility 
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of the defendant-auction-purchaser for 
submitting to the said deeree instead of 
se king hia lawful remedy by way of 
appeal. 

These aro in brief my reasons for being 
unable to concur nnreservedly in the view 
of the case taken by my learned colleague. 
I do not feel it incumbent upon me, however, 
to dissent from the order prop^sed by him. 
The matter before us inan application in 
revision under section £5 of ihe Provincial 
Small Cause Courts Act (IX of 1887). 
There seems to maa growing tendency to 
invoke the provisions of this section before 
this Court in a manner never contemplated 
by the Legislature, An order passed by 
the Judge ofa Court of Small Canses in 
the rightful exercise of his jurisdiction is 
not appealable at all. It is not appealable 
even on grounds which would justify a 
second civil appeal under the provisions 
of section 100 of the Code of Civil Procedure. 
The revisional jurisdiction conferred upon 
this Court by section 25 of the 
Provincial Small Cause Courts Act (IX of 
1937) is, undonbtaily, wide and general, 
and is not limited by any precise conditions 
such as are imposed by section “119 of the 
Code of Civ Peocedure upon the High 
Court’s exercise of its revisional jurisdiction 
generally. Itis,no doubt, advisable that 
the High Court should in exseptional cases 
assert a general power of revisionin suits 
tried by Small Cause Uourt:, where the 
decision arrived at aposeara to ba capricious 
or perverse, or arrivel atin defiance of 
well-known principles of law, Ib would bs, 
however, contrary tothe clear intention of 
the L»gislature if this Court wera to allow 
itself to be drawn into such an exercise of 
its powers as would virtually make section 
100 of the Code of Civil Procedure applicable 
to all decisions pronounced by Small Cause 
Court Judges. It is nobto my mindat all 
au adequate ground for interference under 
section 25 of the Provincial Small Cause 
Courta Ast (UX of 1837) that the presiding 
Jadge of the small Cause Court hal before 
him for determinas&tiona doubsfal issae of 
law, and that his decision on the «sid is:26, 
though honestly arrived ai ani upon a 
reas mable and fair considera‘ion of the lav 
apolicab!e bo the point and the aathoritie1 
thereon, is one which this Oourb might not 
have baan prepared to affirm ifthe matter 
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had come before ibin a second civil appeal. 
The present case is a pecaliarly strong 
one, The question of law raised before the 
learned Judge wasotso doubtfula nature 
that my learned colleague and myself have 
been unable to come to an entire agreement 
in respect of it. Moreover, my own opinion 
is that the point could not be adequate- 
ly decided without calling for and examiniog 
the record of another snit, namely, that of 
the suit in which Yasin Khan appeared 
as plaintiff. On the record of the present case 
as tt stands, I am not able even to determine 
with certainty the pure question. of fact whe- 
ther Yasin Khan had or had not filed an 
objection under section 278 of Act XIV of 
1882 in the course of the previous execution 
proceedings. lam altogether indisposed in 
connection with a matter like the present to 
press the revisional jurisdiction of thia Court 
so far as to call for the record of these execu- 
tion proceedings, and of the suit ru sequently 
brough’ by Yasin Khan, and to subject them 
to that consideration which would, in my 
opinion, be necessary before I could return a 
definite finding on the issue of law which has 
been argu3d before us. Iam content, there- 
fore, to say that I find no adequ ite reason for 
jnterferenes in revision with the order of the 
Court below, and that I coneur, therefore, 
with my learned colleague in directing the 
dismissal with costs of the present application. 

Application dismissed. 





(8. 0. 85 P. R. 1911.) 

PUNJAB CHIEF COCRT. 
First Oivi AcPE.L No 1207 or 1909. 
Octuber £6, 1911. 

Present: —Mr. Ju.tice Kensington and 
Mr. Juatice Johnstone, 

Mir AMAN-ULLAH AND oragrs— 
Dereadanrs— APPS. LASTS 
versus 


ABDUL GHAFUR AND ANCTXER— 


Puraini FR3— lH ES2ONDENTS. 

Punjab Lius Act (LV of 1872), ss 25, 29, 31—In 
solvency — Appeal frum order under 8 25 pansed beore 
administration oj estate — Or ter not a decree —Meaning 
and effect ej order - Order sejusing or granting discharge 
mot to be maue till estute jully aaministered— huiles 
under s 31— kule allowing appeal jrum order under 
8, 26 ultra vires 

An order under section 25 of the Punpb Laws 
Aes refusing to discharge an insolvent passed before 
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the administration of the estate is complete is not a 
decree and is, consequently, not appealable. 

The rule allowiug appenl to the Chief Court from 
such an order is ultra, rires of Governmant, 

Rim Lal v. Ladha Singh, 6! P. R. 1885, followed, 

An insolvency Court should nob discharge, or 
refuse to dischirgsan insolvent until the estate is 
fally administered. If an order refusing discharge is 
made before the administration of the estate is com- 
plete, it should be taken to mean that at that stage 
the Coart saw no sufficient grounds for a discharge, 
When the administration is complete, the Court has 
full power to again consider whether the insulvent 
Should be discha: ged or not. 


First appeal from the order of the Julge, 
Insolvents Estates C uvt, ab Amritsar, dated 
the 30sh August, 190). 

Mr, Fuzl.¢ Husain, for the Appellan's. 

Mr. Dunt Ohand, for the Respondents, 

JUDGMENT. --This was an insolvency 
cise under Ast IV of 1872, sections 22, ef seg, 
Tt is unnecessary, for the ru-poses of this 
appeal, to dscisithe facts ia great detail, 
as it seems to us clear thatno appeal lies, 
but some discassion is necessary in order to 
make clear au error into which the lower 
C: ur: has fallen, which might otherwise give 
rise to farther trouble. 

The applicants, who form a firm, were daly 
declared insolvents ab the instanca of two 
ereditore, two creditors opposing the declara- 
tion, The Court then began administration of 
the estate, and presently the inso! vents applied 
for their discharge. The Courb held an 
inquiry into the conduct of the  1nsolvents, 
and then, with advertence tosection 25 of 
the Act, raled that while it was not neces- 
sary to commit them to jail, they were 
not entitled to their discharge and so rejected 
the application. lt then proceeded with the 
administration of the estate. Meantime, . 
however, the  insolventa filel the present 
appeal against the order of refusal to grant 
discharge, aud itis this appeal which we 
think does not lie, No doubt in the rules 
under section 31, Act 1V of 1372, an appeal 
to the Chief Court is allowed; but in Ram 
Lal v. Ladha Sirgh (1) which was followed 
ju Ham Chand v. Billu Mal (2) that rule was 
declared ntra vives of Government aud it was. 
held that uo appeal lay io such cases, unless 
the order complained of amounts to a decree,” 
which the present order, as explained below, 
certainly does not. Wo see no reason why wo 
should not follow that ruling; and we do not 


(1) 62 P. R. 18:6. 
(2) 64 P. R, 19.1; 12 Ind, Cas, 837. 
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see our way to treating the case as one of 
revision, 

Under Act IV of 1872, the Court should 
not, so far a8 we can see, either grant dis- 
charge or refuse discharge until the estate has 
been fully administered, see section 29. in- 
solvents themselves prematurely move the 
Court to discharge them, and, ia our opinion, 
though the Court was probably right in in- 
quiring into their conduct, in order tosee 
whether punishment under section 25 was 
called for or not, it should not have given any 
definite finding or ord-r as to their right to 
discharge until theadministration of the estate 
was complete. "Tbe order should be taken to 
mean that at that stage the Court saw no 
sufficient groandsfor a dischwge; and it 
should be fully understood that, when the 
administration is complete, the Court will 
have full power to consider again whether 
discharge should be granted or nof. 

lo these circem3tances, we dismiss the 
appeal, and direct that appellants do pay 
Rs. 32 costs to those respondents who have 
appeared. 

Appeal dismissed. 


(s. c. 14 O. C. 885) 
OUDH JUDI^2IAL COMMISSIONER’S 
COURT. 

Frist Civiu Apegat No. 140 cr 1910. 
November 23, 1911. 
Present: — Mr. Piggott, J. C., and 
Mr. Lindsay, A. J. C. 
PARMESAR DAT AND OTHERS— 
DEFENDANTS 
cersus 


RAJÀ MOHAMMAD ABUL HASAN 


KHAN AND ANOTHER— PLAINT FF3. 

Qenstruction of decree —Dahyak ~ Under-proprtetary 
right —Oudh Rent Act ( XXII of 1838), s. 8, cls. (8) and 
(9; — United Provinces Land. Revenue Act (III of 1901), 
8. 4, cl. 116 — Civil. Court Jurisdiction — Declaration of a 
person as a mere Thekadar. 

The defendants’ ancestors brought a suit in the 
Settlement Court for snb-settlement on the assertion 
that they held the village in birt-tenure. The claim 
for sub settlement was disallowed and all that they 
were held entitled to wasa decree confirming their 
existing possession coapled wi:h a condition that 
the Tulukdar was always to retain the power of fix- 
ing their rent and of renewing the lease. It was also 
declared that they were entitled to an allowance as 
dahyak of 10 per cent on the amounts of rent fixed 
by the Talukdar. If they accepted the terms of the 
lease offered by the Taluk iar they were to be entitled 
to deduct the allowance from the rent payable by 


them. Tn case they refused to accept the terms they 
were to be paid 10 per cent. out of the annual rental 
received by the Talukdar. It was admitted that for 
Some years subsequent to the Settlement decree they 
were ont of possession, She superior proprietor having 
leased the village to other persons curing that 
time: 

Held, that, whether or not the right to receive dahyak 
is hertitable and transferable,a right of possession such 
as,was conferred by the above decree is neither herit. 
able nor transferable 

Held, farther, that having regard to the language 
of the deoreo as a whole the right of the defendants 
did not amount to an under-proprietary right as de. 
fined in the Oalh Rent Act and the United Provinces 
Land Revenue Act IIl of 1901). 

Held, also, that a Cieil Court has no jurisdiction to 
make a declaration that a person isa "mere thekadar" as 
such declaration amounts to a determination of tho 
cliss of tenancy which is exclusively within the cog. 
nizance of the Revenue Courts. 

Appeal against the decree of the Subordi- 
nate Judge, Gonda, dated 28sh November, 
1910, 

Babu Bisheshar Nath Srivastava, for the 
Appellants. 

The Hon'ble Rai Bahadur Sri Ram, for the 
Respondent No. 1. 

Babu PBasudeva Lal, for the Respondent 
No. 2. 

JUDGMENT,—First Civil Appeals Nos. 
140 of 19 0, 24 of 1911 and 22 of 1911. 
These three appeals have arisen out of a 
suit for declaration brought by the plaintiffs 
who are superior proprietors of the village 
of Kapurpur (with its hamlet Sabalpur) 
against Parmeshar Dat and ten other 
defendants who are in possession of the 
village, 

The declaration which the plaintiffs 

sought is set out in paragraph 23 of the 
plaint, namely,to the effect that— 
"the defendants have neither superior pro- 
prietary rights nor under-proprietary rights 
nor proprietary rights of any sort by way of 
birt or perpetual lease in the said village 
Kapurpur together with its hamlet Sabal- 
PUL,.......e000+..00r have they any right more 
than that of mere thetadars (lessees) in the 
said village," 

The suit was resisted on & variety of 
grounds of which, for the purpose of decid. 
ing these appeals, il is nezessary to refer to 
one only, namely, that the defendants bad 
under-proprietary rights in and were nuder- 
proprietors of the village in question. 

The lower, Court granted a declaration 
that the defendants had neither proprietary 
nor under-proprietary rights in the village, 
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but refused to make any of the farther declara- 
tions set out in the paragraph of the plaint 
referred to above. 

Both sides have appealed. The defendants 
claim that they are under-proprietors and 
have under-prorrietary rights and say that 
the Court below was wrong in refusing to 
recongnise their status. 

Each of the plaintiffs has preferred a sepa- 
rate appeal on a common ground, to the 
effect that the declaration granted by the 
Subordinate Judge is inadeqaate. 

The only points, therefore, which we have 
to determine are,— 

(1) Whether the defendants-appellants 
are or are not under-proprietors with under- 
proprietary rights in the village in dispute? 


and 

(2) Whether the plaintiffs were entitled 
to any further declaration than that allowed 
them by the Subordinate Judge? 

In order to explain the object of the suit 
brought by the plaintiffs it is necessary to 
refer to certain previous proceedings between 
ihe parties in the Rent Courts. In 1901, 
the plaintiffs attempted to eject the defend. 
ants by notice under the provisions of section 
53 of the Oudh Rent Act. The defendants 
contested the notice and their objections was 
upheld on a finding that they were not ordi- 
nary thekadars (lessees) liable to ejectment 
under that section. This decision was 
affirmed in appeal by the Commissioner of 
the Fyzabad Division in his order, dated the 
21st September 1904. It is this refusal of 
the Rent Courts to treat the defendants as 
ordinary thekad:rs which has driven the 
plaintiffs to the Civil Court for a declaration 
of the defendants’ status, 

The first question then ts—Are the de- 
fendants-appellants ^ under-proprietors or 
not? It is common ground that in 1871 
the predecessors-in-interest of the defendants 
brought a suit in the Settlement Court 
against the then talukdar and obtained a 
decree defining their rights. Whatever may 
have been the legal relation existing between 
the parties prior to this litigation ib seems 
perfecily clear that the present relation 
between the plaintiffs and defendants must 
be determined with reference to the terms of 
the decree. 

In order, therefore, to decide the question 
whether or not the defendants are under- 
proprietors, we have fo interpret the provi- 


sions of the decree, and to consider whether 
the rights conferred by 15 upon the defend- 
ants’ ancestors were under-proprietary rights 
the possession of which entitled them to be 
styled under- proprietors. 

According to the jadgment of the Settle- 
ment Court, it would appear that the suit 
brought by the defendants’ ancestors was one 
for sub-seftlement, and their claim was based 
op an assertion that they held the villages 
in birt- tenure. Tbeir allegation was that 
the biri-tenure had been conferred upon them 
for valuable sconsideration—an allegation 
which does not appear to have been made 
good, for the terms of one of the bert pillars, 
re-produced in the judgment, shows that 
the grant was beshun prié khushast which 
is not a grant for valuable consideration 
at all, but a grant by favour (raiyati). 
The claim for sub-settlement was disallowed 
and all that the plaintifs were held entitled 
to was a decree confirming their existing 
possession coupled with a condition that the 
Talukdur was always to retain the power 
of fixing the rent and of renewing the lease, 
It was declared that the plaintiffs were 
entitled to an allowance as dahyzk of 10 per 
cent. on the amount of the rent' fixed by 
the Talukdar, If the plaintiffs accepted 
the terms of the lease offered by the 
Talukdar and got possession they were to 
be entitled to deduct the allowance from 
the rent payable by them. In case they 
refused to accept the terms and the  Tulukdar 
took the village; under direct management 
(kham) the plaintiffs were to be paid 10 
per cant. out of the annual rental income 
received by the Talukdar. 

According to our interpretation of this 
decree, what was given to the plaintiffs 
was a right to recsive 10 per cant. of the 
rental of the villages whether they were in 
possession or not, They got no right of 
permanent possession: on the contrary, their 
right to possession was to depend upon 
contract between themselves and the superior 
proprietor. In short, the status of the 
plain:ifs was declared to be that of dahgak- 
holders and it has been laid down by a 
Boneh of this Court in Deputy Oommzssioner, 
Qondu v. Bhigwin (1) that a right to duhyak 
(or daswant) does not now  necessirily 
connote a right to possession of land as 


(1) 12 0. C, 124, 2 Ind. Cas. 237, 
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under-proprietor or in any other capacity 
(see the authorities referred to at page 
1£6 of the report). It is plain to us that 
the right conferred upon the ancestors of the 
defendants in this case was 4 right to which 
this description applies. There is nothing 
whatever in the language of the decree œn- 
ferring a right to possession other than that 
which might arise out of a contract between 
the parties. 


Can it be said, then, that the defendants- 
appellants are, in virtue of the rights so 


L] [1 
conferred upon their predecessors, under-. 


proprietors " or that they possess 
“ander-proprietary rights" P This depends 
upon the meaning of these expressions. 
They are defined in the Oudh Rent Act, as 
also in the Land Revenue Act (United Pro- 
vinces Act III of 1501). Noother definition 
has been placed before us and we are not 
aware of any other criterion by which we 
could determine the status of the defendants- 
appellants. 

According to section 3, clause (8) of the 
Oadh Rent Act, an “under-proprietor” means 
any person possessing a heritable and 
transferable right of property in land for 
which he ig liable to pay rent, and under 
clause (2) of the same sec:ion '" under- 
proprietary right" means an under-pro- 
prietor’s right in land, 


Clause (3) of the same section provides 
a definition of “land” which is said to 
include the ungathered producs of land, 
whether spontaneous or not and whether 
growing in earth or water, bat not land for 
the time being occupied by dwelling-bouses 
or manufactories or appurtenant thereto, 
so long as sach land is not let to agricultural 
tenants. 

The expression “land” as so defined cannot, 
in our opinion, ba held to embraas the rant 
derived from land and we are unable, there- 
fore, to see bow aright to recsive 10 per cont. 
of the annual rental of a village can por se 
amount to a right in ‘land.’ Nor & rain, 
cin we sae how a person waosa rizht to 
posssssioa of land is mids t» depenl 
puvaly upoa his willinzasss 65 azaps tho 
terms of a leas» offered by tha Tuliidar 
cin bə sail to havya  Á& heritable 
and trausferable right of propərby ia lind. 
Wnebher or not tie right to recsiva daky th 
B heritable and transferable a right of pəs- 


session such as is conferred by the decree 
under consideration i8 in no sense so. 

In support of the case put forward by the 
defendants-appellants we were referred to 
certain rulings of the Board of Revenue, 
namely, Ram Bhasos v. Lol Achal Ram Singh 
(2); Tulsi Ram v, Lil Achil Ram Singh (3) 
and Ram Nidh v. Lal Achal Ram Singh (4), 
all of which are reported at pages 196-202 
of the Selected Decisions of the Board of Reve» 
nue (edited by Jacob). 

In the first of these cases the point that was 
decided was that the appellants were not mere 
tenants and were not liable to ejectment under 
section £3 of the Rent Act. 

The second case was similar to the 
present ove, the language of the Settlement 
decree there being almost identical with that 
of the decree before us. It is true that ou 
the language of that decree the learned 
Members of the Board held that the appel- 
lants were under-proprietors—but they give 
no reasons whatever for this decision. To 
say that because the decree contains the 
words "ba zi£ehgqag birt” or (as in the present 
case) bar binu birt” the necessary conclu- 
sion is that the deoree-holders are bi- ¿dirs and, 
therefore, under-prorietors does not dispose 
of the matter. We have to look at the 
language of the decree read as a whole and to 
determine whether the rights of the claimants 
as declared by the decree and as limited by 
rights conferred at the same time upon the 
superior proprietors amount to "under-pro- 
prietary rights" in the sense in which that 
term is defined by the statute, 

In the present case for the reasons just 
given, we hold that they do not. 

Tne third of the cases referred to above 
was decided in accordance with the ruling we 
have just considered and calls for no further 
comments, 

We may notice here in connection with the 
matter of possession that it was admitted by 
the defendants in their pleilinzs that for 
some years subsequent to the date of the 
Sattlement dacres they were out of possession — 
tha supərior progrletor having lea3el the vil- 
luze to other persons during that tima. Ib ia 
clear, therefore, that the provispa of the 
ds2ca3 relating to the power of the landlorà to 
fiz the rent and to give a lease 63 obher persons 

(25 8 D. No 30 of 1891. 


(2) S. D. No. 81 of 18)1. 
(4; 8. D. No 32 of 1891. 
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in the event of the decree-holders refusing to 
accept the landlord's terms were given effect 
to. 

~ We hold that the defendants-appellants 
have failed to establish that they are undere 
proprietors and as they do not pretend to be 
proprietors it follows that, so far as they are 
concerned, the Court below was right in find- 
ing that they possessed neither proprietary 
nor under- proprietary rights. 

The only cther matter for decision is that 
raised in the cross-appeals of the two plaintiffs 
who complain that the declaration given in 
their favour does not go far enough. In 
other words, their case is that the Subordinate 
Judge should have added a declaration to the 
effect that the defendants were "mere The- 
kadars.” The expression  '"TAekadar" is 
defined in section 3, clanse (10) of the Oudh 
Rent Act, which further declares ihat for the 
purpcses of certain specified sections of the 
Act a “Thekardar” is to be deemed a "tenant," 
One of the sections so specified is section 5) 
which declares the liability of a certain class 
of tenants to be ejected by notice. As 
already said, it was an attempt on the part of 
the Tuluklars to ejest the defendants by 
notice under this section which led to the 
institution of the suit ont of which this appeal 
has arisen, It is settled law that a Civil Court 
has no jurisdiction to determine the class of 
tenant to which any particular person belongs: 
that is a matter exclusively within ths cog- 
nizance of the Revenue Courts and 16 appears 
_to us, therefore, that if we were to accede to the 
claim of the plaintiffs-appellants by granting 
them a declaration that the defendants are 
"mere thekadars” we should be arvogating a 
jurisdiction which we do not possess. We 
are of opinion that ihe lower Court was 
right in the view it took of its powers in 
this connection and that the plaintiffs appel- 
lants were not entitled to the further decla- 
- yation they are now asking for. 

The result is that all three appeals fail 
and are dismissed with éosts in each case to 
the respondents. 

Appeal dismissed. 
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(s. c. 79 P. R. 1911.) 
PUNJAB CHIEF COURT, 
SECoND Civi, Arrugar No. 13 or 1910. 
Ápril 26, 1911. 

Present; —Siv Arthur Reid, Kr., Chief Judge. - 
KARM ILAHI AND OTHERS —PLAINTIFF3 — 
APPELLANTS 
COT: 468 
SULTAN ALAM asp» oragER3— DEFENDANTS 

— RESPONDENTS 

Jurisdiction of Civ.L or Rivenue Courts—Suit for 
declaration of non liability to pay bakri and thana 
patti dues —Allegation of absence of custom —Punjab, 
Jand Revenue Act (XV1I of 1887), s. 158 (2) ( FIj— 
Punjab Tenancy Act (XV1 of 18371, 5. 77 .3) (i. 

A suit by the malikan kabzi and non-proprietary 
residents of a village and owners of houses oc- 
cupied by them for a declaration that they were not 
liable to pay bakri and thanu patti dues as there was 
no custom for the realization of such dues in their 
diatrie or village is not cognizable by a Civil Court, 

Gamu v. Karun Khan, 33 P. R. 1903; 171. P. L. R. 
1908; 83 P. W. R. 1908, followed. 

Sheikh Muhimmad v. Habib Khan, 67 P. R. 1905; 
113 P. L, R. 19065, distinguished. 

Second appeal from the order of the 
Divisional Judge, Jhelum Division, dated the 
lst June, 1910. 

The Hon'ble K. B. Muhammad Shaft, for the 
Appellants, 

Rai Sahib Lala Sukh Dail, for the Respond- 
ents. 

JUDGMENT.—The question for considera. 
tion is whether the suit is cognizable by a 
Civil Court. Tho learned Advocate for the 
respondents does not support the lower 
Appellate Court’s finding that section 158 
(2) (VI) of the Revenue Act bars the 
suit. 

The plaintiffs-appellants alleged that they 
were malikan kabza and non-proprietary re- 
sidents of the village and owners of the houses 
occupied by them and that there was no 
custom as to realization of bakri and thana 
palti dues" in their district or village and 
that they were not liable to pay such 
dues, ; l 

The plaintiff examined and did not say. 
that although some inhabitants of the village 
were liable to pay these cesses or dues, they 
were not, The facts are, therefore, dis- 
tinguishable from those in Sheikh Muhammad 
v. Habib Khan (1) and on all fours with those 
of Gimu v, Karim Khan (2). 

The distinction from the general rule in 


favour of Sheikh Mukammad v. Habib Khan 
(1) 67 P. R. 1905; 113 P.L. R. 1905. 
Me 33 P.R. 1908,83 P.W, 1993; 171 P.L.R. 
> 
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(1) drawn by the Full Bench in the 1908 
judgment "that although certain cesses were 
payable, the plaintiffs were not themselves 
liable to payment by reason of not belonging 
to classes from which payment could be 
claimed” does not exist here. 

The appeal fails and is dismissed with costs. 
Counsel’s fee Rs. 3% in addition to Rs. 16 
- payable for the last hearing. 


Appeal dismissed, 


(8. c. 14 O. CO. 821.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 

SECOND Civit Arrear No. 130 or 1911. 
November 21, 1911. 
Fresent:— Mr. Piggott, J. O., and 
Mr. Lindsay, A. J. C. 
AJODHYA PRASAD AND OTHERS— 
DEFZNDAMNTS 
U3TSUS 


JAGDISH SINGH—Piatntise AND HEM 


SINGH AND cTHERS— DEFENDANTA, 

7 Evidence Act (I of 1872', s. 92, Provisos (2) and ! 
Mortgage" by way of conditional sale—Oral ee 
converting mortgage by conditional sale into an wsu- 
fructuary morlgage—Civil Procedure Code Act (V of 
1908 , O. XLI, r. 23. 

When a case is remanded under Order XLI, rule 23, 
the Judge of the Court to whom the case is returned 
has authority to form his own conclusions itrespective 
of any finding arrived at by his predecessor at the 
original trial in respect of matters which were not 
touched by the Appellate Court. 

In a snit for redemption of a mortgage by way of 
conditional] sale evidence was adduced to show that 
the mortgagors and the mortgagee had entered into 
an oral agreement by which the latter was put in pos- 
session of the mortgaged share plus a further frac- 
tional share on the understanding that profits were to 
be appropriated in lieu cf interest. 

Held, that the alleged agreement, which in  sub- 
stance was one coverting the mortgage by condition- 
al sale into an usofructuary mortgage, ia in no sense 
such an agreement as is referred to in proviso (2) 
to section 92 of the Evidence Act and the evidence 
adduced in proof of it was, therefore, inadmis- 
aible, 

Held, further, that as the mortgage was created by 
a registered document, no such agreement could be 
proved under proviso (4) except by means of a duly 
registered ducument. 

Kedar Singh v, Sumer Singh, 10 Ind. Cas, 186, dis- 
tinguished, 

Appeal against the decree of the District 
Judge of Sitapur, dated lst February, 1911, 
upholding that of the Subordinate Judge 


of Kheri, dated 30th May, 1910. 
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The Hon'ble Rai Sr Ram, Babus Basudeva 
Lu and Ohhatl Behari Lal, for the Appel- 
lanta. 

Pandit Gotaran Nath Misra, for the Re- 
spondent No. 1. 


JUDGMENT.—This second appeal has 
arisen out of a suit for redemption based 
upon a mortgage, dated the 4th June 1867. 
The suit was brought by the transferees of 
the equi:y of redemption and the defendants 
were the successors-in-interest of the mort- 
gay 98. 

The mortgage was by way of conditional 
sale and the principal defence raised was that 
the mortgage had been foreclosed and that 
there was no tight to redeem outstanding 
This defence prevailed in the first Court, bat 
on appeal it was decided by the District 
Judge that as proceedings to foreclose had 
not been taken in accordance with law the 
mortgage was still redeemable, 

This decision was upheld on second appeal 
to this Court and the case was sent back for 
determiration of thesum which the plaintiffs 
were liable to pay in order to get redemp- 
tion, 

The Court of first instance has decided that 
the amount so payable is Rs. 1,685-9.0 and 
this finding has been maintained by the 
District Judge in appeal. 

The finding is challenged now upon two 
grounds. 

The first is that the Court of first instance 
was wrong in going behind a finding arrived 
atin the original trial and which it was 
claimed was final between the parties. 

In order to understand this plea it is 
necessary to set out the following facts. The 
plaintiffs had claimed to be entitled to redeem 
on payment of the principal sum only, alleg- 
ing that in 1871 the mortgagors and mort- 
gagee had entered into an oral agreement by 
which the latter was put in possession of the 
mortgaged share plus a further fractional 
share on the understanding that the profits 
were to be appropriated in lieu of interest 
and that in consequenca the mortgage could 
thereafter be 1edeemed on payment merely of 
the principal amcunt. This agreement was 
denied by the mortgagee’s representatives 
and the issue was decided against the plain- 
tiffs, the Subordinate Judge holding that no 
such agreement was proved. In the appeal 
made from the first judgment to the District 
Judge this finding was not touched, All he 
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decided was that the first Court was wrong 
in holding that the plaintiffs had no right to 
redeem. Again, in the second appeal 
preferred here this particular finding was not 
disturbed. 

Havirg found that the mortgage was 
redeemable the District Judge had remanded 
an issue for determination of the amount 
payable by the plaintiffs. This order of 
remand purported to be made under Order 
XLI, rule 25 of the first Schedule to the Code 
of Civil Procedure: but it was held in second 
appeal to this Court that order was in reality 
one under Order XLI, rule 23, and it must be 
is ken, therefore, that under the judgment of 
this Court in appeal the ease was to be dealt 
with in the Courts below as if there had been 
only a decision of the case on a preliminary 
issue relating to the right to redeem which 
Lad been reversed, leaving the other points in 
ihe case to be determined after remand. 

The Subcrdinate Judge who dealt with the 
ease after remand treated it on this footing, 
and his finding as to the amount due by the 
. plaintiffs has been come to on the ground that 

the oral agreement of 1871, set up by the 
plaintiffs, was proved and ihat the effect of 
this agreement was to stop the accrual of 
interest and to release the moitgageo from 
any liability to account for the profits of the 
property delivered into bis possession. 
It is argued that the Subordinate Judge 
. bad no authority to go behind the finding of 
his predecessor that this agreement had not 
been proved: but in view of wbat we have 
said as to the circumstances in which the case 
came to be sent back we are unable to yield 
to this contention. We think that the Snb- 
crdinate Jndge, who was directed by the order 
of this Court to inquire into the amount 
payable by tbe plaintiffs for redem ption, had 
authority to deal with all the evidence affect- 
ing this issue and to form his own conclusions 
irrespective of any finding come to by his 


predecessor. So far as this ground of appeal 
is concerned, the appellants have no 
case. 


The otker grourd is that evidence to. prove 
the oral agreement set up by the plaintiffs 
was not admissible under the provisions of 
rection 92, proviso (4) of the Icdian Evidenze 
Act. We uctice that this plea was raised in 
the Ccurts below, Lut there is no refererce to 
it in the judgments which we have now onder 
consideration, though we are informed that 
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the point was pressed before the District 
Judge. Bethatasit may, the question is 
one of law and the appellants are entitled to 
raise it here. 

The mortgage in suit is a registered docu. 
ment and having been proved it follows that 
no evidence of any oral agreement can be 
admitted fcr the purpose of contradicting, 
varying, adding to or snbtracting from the 
terms of the written contract unless the oase 
can be brought within avy of the provisos to 
section 92 of the Evidences Act. It was 
suggested for the respondent that proviso 2 
might apply, or again that the case was cover- 
ed by proviso 4: but it seems quite clear that 
neitter of these provisos can be called in aid 
of the plaintiffs’ case. 

What was the criginal contraci? It wasa 
contrast of mortgage by conditional sale 
under which the mortgagora were to retain 
possession of the mortgaged property and 
were to pay iuterest at the rate of 24 per 
cent, per annum compound with yearly rests. 
The period of mortgage was five years and 
the mortgagors were entitled to redeem on 
payment of the mortgage-debt within that 
period, in default the deed was to operate as 
a sale-deed. 

What is the agreement set up by the plain- 
tifs? It is in substance an agreement 
converting the mortgage by conditional sale 
into an usufructaary mortgage the terms of 
which were that the income of the property 
handed over to the mortgagee was to be ap- 
plied in satisfaction of the inferest and that 
the morigagors were to be entitled to redeem 
upon payment merely of the principal sum. 

Such an agreement is in no sense one such 
as is referred to in proviso (2) to section 
92, namely,an agreement as to any matter 
on which a document is silent and which is 
not inconsistent with its terms. 

If it is not an entirely new agreement 
it is certainly an agreement to modify the 
pre-existing contract: and as the latter was 
created by a registered document ib follows 
that no such agreement can bs proved under 
proviso (4) except by means of a duly 
registered document, 

The respondent’s learned Pleader argues 
that the new agreement dil not opsrate to 
modify the terms of the previous contract 
aud relied upon a decision of this Court 


reported in Kedar Singh v. Sumer Singh (1), 
(1) 10 Ind, Cas. 196. 
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That case, however, is very different from the 
one now before us. The arrangement set up 
by the mortgagors who were sesking re. 
demption was held to amount only to a fresh 
mode of payment of interest and not to 
modify a single term of the original contract. 
The mortgages were usufractuary from the 
beginning and their natnre and incidents 
were nob in any way affected by the sub. 
sequent agreement, This cannot be said of 
an agreement the effect of which is to convert 
& mortgage by conditinal sale into a pure 
usufructuary mortgage. 

We must hold, therefore, that evidence in 
proof of the oral agreement seb up by the 
plaintiffs was not admissible s» as to make 
out a fresh contract between the parties. The 
result is that the plaintiffs cannot elaim to 
have redemption upon payment of the sum 
found by the Subordinate Judge. 

The question then remains as to the sum 
on payment of which redemption should be 
allowed. In the written statement filed by 
the mortgagees-defendants it was asserted 
that an account iaken in accordance with the 
terms of the motrgage-deed would show a 
sum of over thirty-one lakhs of rupees due 
by the nfortgagors. At a later stage when 
the case was before the Subordinate Judge 
for the seccnd time it was claimed that the 
amount payable came to over fiftyetwo lakhs 
and apparently the Subordinate Judge has 
found that this claim is substantially correct 
assumirg that the terms of the deed are 
adhered to. In their petition of appeal to 
the District Judge the mortgagees, how- 
ever, Stated that the value of the property 
was not more than Hs. 13,000 and that this 
might be taken as the price of redemption-— 
if redemption were to be allowed, Court-fee 
was paid accordingly on the difference between 
this sum and Hs. 1,68¢-)-0, the amount 
declared to be due in the judgment of the 
Subordinate Judge. A similar valuation has 
been put on the subject-matter of the appeal 
in this Court, 

ln these circumstances, we find ib unneces- 
sary to remand the case fora fiiding as to 
the state of the account bstween the parties. 
There can be no doabt that any acoount 
taken on the footing of the mortgage-bond 
would show as due a sum greatly in excess 
of what the mortgagees are now willing to 
accept. The result is thab we allow the 
appeal and substitute for the decree of the 
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Court below a decree allowing the plaintiffs to 
redeem on payment of Ra. 13,000. A decree 
in the usual form will be prepared accord- 
ingly and six months from the date of this 
Court's decree will be allowed for payment, 

The appellants will get their costs from 
the respondents in all three Conrts, 


Areal allowed. 





(s. c. 1 P. W. R. 1912, Rev.) 
COURT OF FINANCIAL COMMIS. 
SIONER, PUNJAB. 
Revents Casg No, 168 cr 1910-1911, 
August 4, 1911. 

Present: —The Hon'ble Mr. H. J. Maynard, 
Financial Commissioner. 
BAHAWAL AND OI HERS—APPLICANTS— 
PETITIONERS 
versus 
NURKHAN AND ANOTRER— ÜTHERSIDE — 
RESPONDENTS. 

Petition —Daejective mode of partition—No appeal 
preferred by persons injured agninst tt - Irregularities 
~-Revision-~Power of Financial Commissioner to 
interfere in revision—Punjab Land Revenue Act (XVII 
of 1887), ss. 17, 110, 117. 

When in & partition case many share-holders were 
not consulted, the possession of almost all was 
nuveasonably cisturbed and several other material 
rregularities were committed, the proceedings 
were set aside on revision by the Financial Com: 
missioner. In partition cases it is essential that 
possession should be maintained as far as possible. 

Case reported by the Commissioner, Rawal. 
pindi, under section 15 (3) of Act XVII of 
18-7, on 14th June, 1911. 

FACTS.—In this case the claim was the 
partition of 20,823 kanals and 1 marla of 


land situate at mauza  Kotehra, tahsil 
Talagang, District Rawalpindi. 
On 22nd March, 1910, the mode of 


partition drawn by the Tahsildar was sanca 
tioned in the first instance by the Assistant 
Collector, lst class, Attock. But on further 
consideration he found the mode defective in 
several respects and applied to the Collector 
for permission to review his order. 

On 2lst December, 1910, the Collector 
refused to allow review, principally on the 
ground that there was no appeal against 
the mode of partition by the dissatisfied 
persons. Thereupon Bahawal and others 
applied to the Commissioner of Rawalpindi, 
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On 31s May 1911, the Commissioner 
forwarded the proceedings of the case to the 
Financial Commissioner recommending that 
the orders of the subordinate Revenue Officers 
be set aside, and submitting certain remarks, 
an extract from which is given below: 

"I think there are good reasons for 
holding that a large number of share-holders 
(211 in all) have never really been consulted 
either as to the method, effect and sanction. 
Tn fact, I scent corruption from beginning to 
end. Ia particular, I would call attention 
to the proceedings. of the Vahsildir Abdul 
Azz on the 25th, 26th and 28sh February 
1913. The files had been sent to the 
konungo in order that he might carry out 
the very important work of verification and 
attestation on the spot, and yet without 
any report from him the Tahsildar accepted 
a report from the pafwart and then made 
a lucid statement of there being no objection. 
There is nothing to show that even those 
who are supposed to have agreed had any 
clear knowledge of the actual results of the 
partition. It is of such paramount im- 
portance in a case of this kind that particular 
share of each should be indicated on the 
spot. In the absence of this, it is impossible 
to say that they should abide by the results, 

sega b edis «dala Sada Ram reports 
that the possession of many has been dis- 
turbed against their wishes. If we act 
upon the method which though not wholly 
bad, but which appears never to have been 
announced in the village and to which 
sanction was accorded on the statement 
of 66 out of 211 share.holders, we make it 
more difficult for the local Officers to dispose 
of the case satisfactorily thanif we allow 
proceedings de novo.” 


Mr. N. O. Mehra, for the Petiticners. 
Mr. Brij Lal, for the Respondents, 


JUDGMENT.—Both parties are re- 
presented before me and I heard the 
Pleader for the respondents. For reasons 
which have been fully set forth by the 
Commissioner, I hold that all the proceedings 
in this case have been irregular and 
unsatisfactory, and I direct that they be 
recommenced from the outset and a fresh 
method of partition now laid dawn. None 
of the subordinate Revenue Officials who 
have dealt hitherto with the case should 
be permitted to have any hand in the 
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future conduct of it, I pass no order as to 


costs, 


Revision allowed. 





(s. c. 4 P. W. R. 1912.) 

PUNJAB CHIEF COURT. 
SEcoxp Civi, Appras No 230 or 1911, 
November 22, 1911. 

Present: —Mr. Justice Robertson. - 
Hafiz MAHBUB BAKHSH-—PnrstNTIFF— 
APPELLANT 
vertus 
ABDUL RAHMAN ARD OTHE£S— 


DEFENDAN 8— RESPON: BATA, 
Partition —Plaintif keeping back property in his 
possession-—Suit noL maintainable. 
A suit for particion is not maintainable if the plain- 
tiff keeps back some property in his possession 
which mnst hare been put into hotch potch. 


Second appeal from the order of the Divi- 
sional Judge, Delhi, dated the 31st August, 
1910, reversing that of tke Additional Munsif, 
Ist Class, Delhi, dated the 31st March, 1910, 
decreeing plaintiff's claim, 

Rai Sahib Lala Sukh Dial, for ihe Appel- 
lant. 

Mr. Nand Lal, for Abdul Bub Re- 
spondent. 

JUDGMENT.- There is no ground for 
interference. The learned Divisional Judge 
has found on the facts that the plaintiff is 
keeping back property in hig own possession 
which must have been put into the “hotch 
moleh” to make his suit maintainable. This 
is the only point on whish the petition was 
admitted under section 70 (1) (b) and on the 
facts found the learned Divisional Judge 
was clearly right No other point can be 
taised on the order of my brother Chevis, 
The appeal is dismissed with costs. 


Appeal dismissed. 
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MADRAS HIGH COURT. 
URIMINAL ArPE.L No 45% or 1911. 
Riv ston Case No. 575 or 1911. 
January 4, 1912. 

Present: —Mr Justice Abdur Rahim, 
Mr. Justice Sandara Aiyar and 
Mr. Justice Spereer, 

In ra PERUMAL NAICKEN — APPELLANT. 

Penal L'ode tAct XLV of 1860 ,ss 800 802 and 305 — 
Murder- - Culpable homicide nct amounting to murder — 
Injury of a vital character— Absence of intention to cause 
death— Offence. 

Accused, suspecting his wife of infidelity, stabbed 
her stimeson the Pack witha clagp-knife. She ranup 
to the deceased, her aunt, for protection and clasped 
her arms round deceased's waist. Decensed vegged 
accused not to stab his wife. Accused then plunged the 
knife into deceased's back: 

Held, per Sundura Aiyar and Abdur Rahim, JJ., (Spen- 
cer J ' díssenting'. —'] hat the accused was only guilty 
of culpabie homicile not amounting to murder, as he 
had no intention of kiling the decessed, or of cause 
ing a 11tal injury, i. e, à wound at a ilice and of 
a character which would naturally cause death. 

Per Atdur Rahim J.—The wcuad actually inflicted 
was, no doubt, sufficient in the ordinary course of 
nature to cause Ceatr, bus that is not enough 10 bring 
the case under section 302, Indian Penal Code. To 
make the offence mw der, it mast be shown that 
the accused intended to ii flict such injury. 

Per Spencer, J.—The offence was murder as the 
accused must have intended, or have known himself 
to be likgly, when he stabbed the deceased in the 
back, to cause such bodily injury as would be 


sufficient in the ordinary course of nature to cause 
death, 


Appeal against the order of the Court of 
Session cf the Coimbatcre Division in Case 
No. 60 of the Calendar for 1911. 


Mr. V. Krishnaswamt Aiyengar, for Ape 
pellant. 
Mr. M. D. Devadoss, for the Public Proge- 


eutor, on behalf of the Crown. 
JUDGMENT, 


SUNDARA Atyas, J.—In this case the appel- 
lant, Perumal Naicker. was convicted by the 
Sessions Court of Coimbatore of attempting 
to murder his wife and of murdering one 
Murady, his wife’s aunt, and sentenced to 
transportation for lite. This Court issued 
notice to the accused to show cause why the 
sentence passed cn him sbould not be 
enhanced. The accused Las appealed against 
his conviction and the sente.ce passed on 
him. The evidence set out in the judgment 
of tke Sessions Judge shows conclusively 
that tbe acsused attempted to murder Fro- 
secution Ist witness, bis wife, and caused 
the death of Murady ty stabbing her on 
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the back. The testimony of the eya-wik- 
neases— Pros3eution witorases Nos. | and 
2 .—is strongly corroborated by the fact that 
in conseqiencaofa statement mado by tho 
accused to the P.lies, the knife produced 
before the Court was recovered from the 
Prosecution Ssh witness who says that the 
acsused gave it to him the day after the 
commission of the offence. The Prosecution 
7th witness says that the aecased received 
the kiife from him as a loan on the morre 
ing of the day that the offence was committed, 
The accused in his statement before’ the 
Sessions Court said that the eise was cone 
coc'ed against him bacansa his wife was on 
terma of improper  iutimaey with her 
&is5ci's husband, the Prosecation 3rd witness, 
Bat in his statement before the Magistrate, 
Exhibit L, he did not allege any motive 
on the part of any one for tne cone c'ion «f 
the case, bit merely denied that he committed 
the crime. 

I have then to consider whether his offence 
in causing the death of Murady amounts 
to murder. | am of opinion that on the 
facts proved he was guilby only of culpable 
homicide not amounting to murder, As 
observed by the Sessions Judge, there is 
nothing to show that he had any quarrel 
with the deceased, and he had no previous 
intention of causing her any injury. Ha 
apparently intended to cause the death of 
his wife, the Prosecution Ist witness. He 
"stabbed her 4 times on the back with a 
pen-knife, Prosecasion witness ran up to 
the deceased for protection and clasped her 
arms round her waist. Deceased begged 
necused not to stab Prosecution witness No. 1. 
Acoused then plaoged the knife into deseas- 
ed’s back.” 

The question for deci:ion is, did the 
accused intend to cause such iojary to the 
deseased as would in the ordinary course of 
events cause her death P Hoe s'abbed her 
but once. The wound iníleted on her was 
an incised woand to the left of the spine, 
which pune:nred the diaphragm and the 
spleen and penetrated the abdominal cavity. 
lf the evidence is sulPoient to show thas 
the accused intended to cause a wound at the 
place and of the character deseribad above, 
then his act might amount to murder, but 
there is no such evidence in the case, The 
accused having no quarrel with the deceased, 
his only objact apparently was to make the 
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deceased let go his wife so that he might 
wreak his vengeance on her. There is 
nothing in the ereamstances to show any 
further intention on hia part than to stab 
the deceased in some part of her baok 80 as 
to make his wife release her hold of the 
deceased. It may be that he must be taken 
io have known thata stab with the knife 
was lkely to causa the death of Maurady. 
But that would only make his act culpable 
homicide not amountiog to murder. In 
order that he might b» convicted of murder 
it must be shown that his intention extended 
to the causing of a vital itjiry, 7.6, ta this 
case, a wound at a place and of a ckaracter 
which would naturally cause Marady’s death. 
I am of opinion that the evidence and the 
circamstances of the case do not prove this, 
The Sessions Judge holds that the accused 
must have kiown that the injury actually 
caused would result in death, but he 
does not fi:d what kind of injury the 
accused intended to cause when he stabbed 
the deceased. 

I am of opinion that the finding with 
respect to the second charge should be altered 
into "guilty of culpable homicide not amount. 
ing to murder." [o follows from this fiading 
that the sentence passed on the accused cin- 
not be enhanced. 

I would alter the conviction as indicated 
- above and confirm the sentence. 

Sie.car, J.—There is clear evidenca tə 
prove that the accused after stabbing his 
wife five times with a knife stabbed the deceas- 
ed who was interposed asa shield between him 
and hiswife. Thestab fell on tho middle 
of the back on the left side of the spinal 
column. The Civil Apothecary, who gən- 
ducted the post mortem, found that the 
diaphragm and the spleen had been punetur- 
ed, the knife with which the blow was dealt 
having penetrated the abdominal cavity and 
caused a wound one inch long, half an inch 
broad and deep enough to come in contact 
with the above-mentioned vital organs. 
Death in the opinion ofthe medical officer, 
was due to hemorrhage resulting from these 
iojarier, Hu pronouncel his opinion in his 
statement before the Stationary Sub.Magia- 
irate that death was the direct result of the 
injuries found. 

. Upon these facts the learned Sessions 
Judge has, in my opinion, rightly convicted 
the accused of the offence of murder. He 
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states in paragraph J2 of his judgment, 

There can be no reasonable doubt that accused 
must'have known that the i: fi ction cf such 
a wound with a clasp knife with a blade 
about five inches long and three-fourth inch 
broad would probably cause death.” Ia the 
next paragraph he observes, "I fod that it 
is not proved that accused intended to kill 
deceased, and, as his knowledge of the effect 
of the wound he ixrflicted on her is only one 
of inference, T abstain from passing a capital 
sentence." Where the Sessions Judge uses 
the word ‘intended’ in this sentence he evi- 
dently intended it to convey the same mean- 
ing as if he had said ‘premeditated.’ Under 
section 3.0, clause 3, Indian Penal Code, 
“culpable homicide is murder if the act, by 
which the death is caused, is done with the in- 
{ention of causing bodily injary to any person 
and the bodily irjary intended to be i- fiicted 
is sufficient in the ordinary course of nature to 
cause death." A man's acts are usually a good 
index of his intentions. And in the present 
case it cannot be supposed that the accused 
did not intend to cause bodily injury to the 
deceased Murady. The position of the 
wound in that part of the body where vital 
organs are situated and the nature ‘of the 
weapon which is produced in Court and has 
been inspected by us are, to my mind, clear 
indications that the accussd mast have known 
that the injury he i: fl cted was of sacha 
nature as would ordinarily prove fatal. The. 
Apothecary who condacted the post mo-tem 


‘was not examined ia the Sessions Court and 


he was not askad in the Com nitting 
Magistrate's Cour& whether such injuries 
might be expeetedin the ordinary course 
of natare to result in death. But, having 
regard to the depth of the wound aad the 
damage done to sueh vital organs as the 
&pleen and the diaphragm, there can be no 
doubt that, if the question had beeu put to 
him, his answer would have been in the 
affirmative. 1 consider that the accused 
must hava intended, or hava knowa himself 
to ba likely, whea he stabbad the dacsased 
in the back, to cvise sash boldly injacy a3 
would be suffisient in tha ordinary g arae of 
nature to caase death. The offi nea is, 
therefore, murder (section 3)2, Inhar Penal 
Code). As [ ean find n» extenuating 
eireumstances in favour of theaccased, whe 
murdered one woman and attempted to 
murder another woman, I consider that the 
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proper sentence for this offence is one cf 
death. The offence of attempting to murder 
Tholal alias Kuppayee has been established 
against the accused, and I agree in thinking 
that the conviction and sentenca on the first 
count should be eon firmed. 

Suxp ra AiyaR, J.—We both agree that 
the conviction and sentence on the first count 
should be affirmed. 

As we do not agree entirely in our opiuion, 
the case must be placed before another Judge 
of this Court for his decision under section 
429 of the Criminal Procedure Code. 

Mr. V. Krishnaswami Atyangir, Vakil, for 
the Accused. 

Mr. M. D. Devadoss, for the Pablio Proso- 
cutor, for the Crown. 

The appeal and the revision case coming on 
for final hearing before the Honourable Mr. 
Justice Abdur Rahim under section 42) of 
the Criminal Procedure Code, the Court 
delivered the following 

JUDGMENT.—The facts in this case are 
quite clear. The accused who suspected his 
wife of criminal intimacy with another man 
waylaid her as she was returning with two 
other women and attacked her with a clasp 
knife with a blade five 
three-fourths of an inch broad. He i: fi cted 
several injuries on his wife—none of which, 
however, proved fatal—when she ran to the 
deceased, one of her companions, for protec- 
tion and clasped her arms round her waist. 
The deceased begged of the accused not to 
strike his wife, who thereupon stabbed the 
deceased with the same knife with which he 
had attacked his wife. The blow fell on the 
deceased’s back and she fell down and died. 
There can be no doubt, as found both by 
Sandara Aiyar, J., and Spencer, J., that 
the accused intended to kill bis wife, and it 
is equally clear that he did not want to 
kill the deceased. He strack her because she 
intervened and tried to prevent him from 
killing his wife, Did he thea want to i flo 
on heran invjory which he knew was likely 
to cause her death or which was suffi sient in 
the ordinary course of nature to sanga darth P 
No doubt, in such cases the accased'a own act, 
as Spencer, J., points ouf, is a good index of 
his intention. The accused mast be takea to 
have intended to cause soma injary to the 
deceased, but Í agree with Sundara Aiyar, J, 
that one would not under the circamstancas 
be justified in presuming that he intended to 
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cause such injary to the deceased as was likely 
to sause her death or was sufficient in the 
ordinary coarse of natur: to cansa her death, 
The wound a^tually ir fl cted was, no doubt, 
sufficient in the ordinary course of nature to 
causa death, but that is nat enoug to bring 
the ease under section 302, Indian Penal 
Code. To make it an offence of marder, ib 
must also be shown that the acensed inten led 
to i: flict suc injury. The wound caused was 
one inch long and half an inch broad, bat ib 
penetrated the diaphragm aud also the spleen 
and thus proved fatal. The accased stabbed 
the deceased in the excitement of the moment, 
and I do not think it would be sife fo assume 
that he intended to cansa her a fatal injary, 
though he did in fact cause her gach 
injury. 

I, therefore, cmfirm the conviction and 
sentenca under section 307, Indian Penal 
Code, and alter the convio;ion un ler section 
302 into one undor sestion 304, Indian Penal 
Code, and sentenca him under saction 304, 
ladian Penal Code, to transportatioa for life, 


MADRAS HIGH COURT. 
Cruas Bgrzis.o c Casa No. 390 or 1911. 
CgiM.NAL Rev sy Pertrtox No. 293 or 1911. 

November 3). 1911. 

Present; —Sic Ralph. B angon, Judge, 
Me. Justice Sindara Aiyar and 
Mr. Jastice Miller, 

In rs OHO JK AU'NGAM P.LGAY — 


PeT TONER. 

Penal Coda (Act XLV of 1835h) s: 373, 3) - Tho t 
of fisoinr wiler — oin —[ntsnti»n =" dating", 
m2ining of —Es2st of theft. ] 

Whether in tho ove of any pərsioalw rivt, 
Gayus or rexievole, Govern mont our ba sil o 
bə ii possessioi of wre: mut dal on oir- 
oinm aud £3. quia mut bo ragu lal as 
013 0€ fas to ba dosis loa t£». eri loisa ia evo 0336, 

Waters ia rivera aco prosa nvhly vastad ii Gover « 
moat Avi wienthatbovara ains vitii elabora 
stops anl am)loy»la lags eatablis'i non5 t> oo1brol 
tig usa of wiar in a river or c11nn»l] ani te 
Piavaas aay possoa, nJ5 haviag ba rizit to do so 


£20 
Ja re OEOSKALING! M PILLAY. 
from using ib, the water in the rivar or channel 
should ba regarded as being in poi:3e3ioa of Qoreru- 
ment s) as to be the subject of thofs- 

Per Sundara diyir, J.—Taa3 woed “bakir” in 
gactina 373, Indian Pem! Cols, m»ins “reliving w 
p2-sus30a”, thatis, tae moving of peoge'ty Stoll 
be efecto] with a view to obtain the possession or 
oastody of the property. Unless tha iitertior of 
an accused pers on is to redaca the prugarty iato his 
own possaslon, he cannot ba guilty of theft. 

Per Bonson, J . (Miller, J., oonearrinzj. — The ess nce 
of the offence of theft consists iu the dishouest 
takiag of property out of the possession of tha o vier, 
rather than iu tie taking of is into the tAief's o on 
possession, that is, it i3 oaly nevessiry Lhit the thiet 
should * intend to take,” ib is not necessary that he 
should succeed in baking. 

Per Beason aol Miller, JJ, (Susi Ajin, J, 
dissenting .—A pers»i was diverts moro Water L») 
his lands than ha is eutitl sl to by loveciaz the doc 
of the sluice of a Uovernnant ganil witaoas 043 
permission of tne O fisers of Govern naut, Gam ngi 
thefs in resgact of watse aadar seotioa 313, Ladin 


Penal Vals. 

Pasica, undar sabisa 435 ail 43) of the 
Criminal Pevcedara Ools, praying ta 
High Uourb to revis) tae jidgnaas of tha 
Sagsioas Uoucs of Tianerzelly, ia Oriminal 
Aa3p9al No. 10 vf 1211, presented azainss thit 
of the Uvaret of the Dustrics Muzgistrais of 
Tianevelly, in Calendar Vase No 1 of 1911. 

Dc. 3. Sweminidrin, for tha Pasitioaae, 

Me, Y. &. Grint, for thie Pablio Pcosscator, 
on behali of the Urown. 

ORUE A. 

SINDARA AYAR, J,— La this cae ths aozas. 
ed has been coavicted of the olfeaes of 
theft by raising the door of sluise No. 154 
on the Kaonadian canal without the parmis- 
sion of tne Udicers of Gavernmans and there- 
by lowering the level of the water shereia, 
T'ho objecs of the accused in doing s» was ty 
divert mure water to his lands than they 
would otherwise receive. Ha was chargel 
in addition with tne offence of misonief 
and convicted vf both olfeaces by the Dia- 
trict Magistrate of  Tinnevelly. Bat the 
Sessions Judge on appeal reversed the con- 
vietion for mischief, ‘he questiva to be 
decided by this Court is whetner the convic- 
tion foc theft ean be sastained. 


The main question considered by the lower 
Courts was whether the wawe in the 
Kaanadian canal usali ba said to ba in tne 
possession of the Goverament wasan the sluic» 
door was raised by tha a3ssa1sal, It wag 
apparentiy assumsa that, if ib was, the 
aceased would ba gailty of thefr. ‘Tae 
Courts bslow held that ths possession of the 
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water in the channel by Goveramoenb was 
proved in thiacis», Tae Distries Mizis'rate 
observes: "Ia the ce of the Kinaalian 
channel nov in qia3tion, ib 13 ia evidanca 
that it takes off from the Tambrap rni rivar 
through a head sluic» (or regulator), that it 
flows ultimately. into a Govaramont tank 
and that the Governmanat throws burds 
across it at pleasure, {n fach, it takes 
off from a Government asourca through a 
Bluice that can be cat off at any plase and 
ends in a tank controlled by GQovernmant. 
It runs on Government land, the bad and 
banks belonging to Government, and can 1a 
fact ba converted into on» or more Go veram satb 
likos at will and its water is ləb oat to the 
fiaids by Guovernmaat sliiess. I think it 
Impossibls to hold that water so eontrollel 
has not been rada3ed to posij531on," Tae Sage 
sions Judze on appeal says: "No agrumeat 
has baan based on tha oc21í3ioaal raising of 
dams or the surplussinz of the tauk. The 
resalé ia thas tha water io giestion ts eon- 
trolled by, aal is charg3d for by, Guovern- 
mant, and treated by it a3 water in Govern- 
mant channels normally is.” H wing rezacd 
to the right possessed by the Governmant to 
control all icrizasioa ehaanels in this ce»antry 
and the faci that control is actually exercisad 
by it, having regard also to the provisions 
of seotion 2 of Madras Ast [il of 1905, the Sas. 
sions Judge was of opinion taat the watar was 
in posaesaiou of the Goveraomeaat, Tae prevail- 
ing view in Hagtish Li vw, uo doubt, is that water 
in & pond or ruüuninz ia & chaauel is nss the 
subjees of larcany. Sic James Bi.zJamas 
Scsephen ia his D.zesb of the Criminal Liv v of 
Hazgland, sagen Hilition, Article 315, saye: 
"Baintag or standing water is uo5 Capablo of 
being stolen unless (it ssems) ic is stored in 
pipes or reservoirs fur the purpose of sale or 
use in whic 1 case it is cxpablevf baing atolan, 
although money penalsies ace provided for an 
improper ase ufin” Tae learned anthor in 
a foot-enote cites a passage feom S:sephen’s 
Uommentarias on the Uommoa Law of 
BRaglaad, V |. I: ~ water regarded a3 water 
is a movaaole wandering thiug and mass of 
necessity Ga iang comnoi by tho ley of 
Natare, S9 that lovi only hava a tom porary 
and usufrac.uacy propacty thereia.” In 
Halsbary's Laeva of Hoglaid, Vol. 9, paga 
643, itis Simbah thas water radue lo & 
eiannel cannot ba the subjact of theft, In 


‘Gonid on Waters, paze 433, it is stated 
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when collected in reservoirs or pipas and 
separated from tho srnca of anonly. the water 
js persoral property jika harvested ice or gas 
jn pires ard ia the enbject of lareany,’”? Sea 
plan Farnham on Watara and Wa*erconraen, 
Vol. T, page S15. Malicious acta with respect 
to rivers and water channels ara punished 
in England as offences under special atatates 
enacted for the nurpose and nak as Jaraeny. 
See Rresall on Crimes, Vol. TT, Chap. 48, naga 
1315. Fi'z Tames Stephen in his Digest of the 
“Criminal Law, page 250, puta a &necific case. 

Would a man who drew a pail of water ont 
of a reservior oovering many acres ba 
ruilty of thefP" The anawer given ig 
' Hardly. T should think.” The diversion of 
water from its natural channel seems to be 
regarded in America as a nniRaneo nnd not aa 
theft. The Indian Penal Onde has also 
enacted several sections with a view $3 
punish interference with irrigation sources 


and channels and treated them asg 
mischief. No ease is to be found in the 
rep^ria where it has been hell that the 


diversion of water flowing in a channel would 
&mounk io theft. In E nperor v. Sheikh Arif 
(1) Geidt and Woodroffe, JJ., held that 
a conviction for theft c uld not be upheld 
jn nuch a core.~ Goidt, J., observes at pagas 
438 and 43°: “The water runs freelv through 
the channel from the river and flows into 
some Ahul or Jhi?, unleea it ig diverted for 
irrigation, Thia fact distinguishes the present 
eases frem Forens v, O'Brien (2) qirted in 
Mr. Garth, where the water was e»nfiaed in 
pipes, which were closed by taps. There the 
water wan reduced into the possession of the 
Water Company whish saspliel it, In tha 
present case the water running freely alone the 
channel is not reducad to possession, till it is 
actually brought on to the land irrigated, 
The factory, therefore, exnnot ha sail to b» 
in possession of the wuter’ takan by tha 
accused, and the offanaa of theft was not 
committed by taking t.” Woodeoffa, J, 
says, at page 442: ‘As regarda the conviction 
under section 379, T think it cannot stand, as 
itis at least doubtful on the fasts proved 
whether the water can ba said tò have been 
so reduced into possession as to be the sub. 
ject of theft. 1 agree, therefore, that the Gin- 
viction under seatinn 273 must be reversed,” 
(1) 86 0, 437; 12 C. W. N. 534 7 Cr. L, J. 867. 


(2) 5210. J M. C. 70,11Q, B. D. 27,81 W. B, C43; 
Cox. C. 0. 832 47 J. P, 472. 
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The Sessions Judge is wrong in observing 
that the jadement in that oisa proceed on 
any peculiar features ro far aa the charge of 
theft was e»ncerned. The spacial featnras are 
referred to by Goidt, J, only b) export the 
e^nviebion for mischief. In Fren v. 
O' Brien (2), whera a e^nvict/oa for larceny by 
the Court was uph:ld, the facts ware that 
the water had been eat off from its natural 
source and conveyed to underground pipes 
laid down by the complainant and supplied 
to houses ocsupied by his work nen by means 
of branch pipes to which taps were attached, 
Two backata of water were t- k^n hv the ac. 
cused from one of the taps without the 
consent of the complainant. Tha Jng'icag 
refused to convict the arensal, Tha Indges 
of the Qieen's Banch Divisio", Feld and 
Mathew, JJ., were of opinion that water 
under the circamstancas and in the candition 
describad in the case would ba the subject of 
lareany at Common Lx. 

Notwithstanding the enrrent of authority 
referred to above it may bo doabted whether 
it could ba held with regard to all irrigition 
channels in this Presidency that the water hag 
not been reduced by Government into their 
possession, It is nob easy to understand why 
water in a pond, at any rate whore it ig 
not a, very large one, shoull not be rezarded 
as being in the possession of ita owner. 
He has undonb'eily the means of ontrolling 
it and of preventing the nan «f the water 
by strangers and thera seems to b3 no 
reason why the same intention to oontrol 
the custody of tha water shonli not be 
attributed to the owner ai is ascrib-d to the 
owner of a plot of land. Is would seem to` 
ba righb t» d» s> in this conntry where 
water is a highly-prieed e»mmodity. In 
England, water flowing ia a river is regarded 
as not owned by any person. The right 
of the riparian proprietor is to useit, Ha 
is not ‘theowner of the water which he ig 
entitled to us». The bed of a river which 
is not tidal and navigable is vested partly 
ione owner aad partiy ia ano her, Z, e, in 
the riparian p-oprietor on either sido cf 
the river. Ou the oihar hand, in this 
Presidency, at least in Ryo! rt tracta, the 
bed of the river ia vested ın the Govern-nent. 
See Khunduturi Mahal iktsh mim nav. Sesrat uy 
of Stie (3°; Secretory of “tote y. Ambo ma 

(3; 84 M 295; 1 M. W. N. 595,8 M. L.T. 339; 2) 
M, La. J. 8:3; 8 Ind. Cas. 67. 


* 
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Paonderasanrdli (4), Tt has been held by this 
Court thet the waters in rivers are presumably 
vented ir Goverrment. The Government kas 
taken elakcrate steps and employed a large 
establiehrrent to emtrel the use cf the 
water in rivera ard channela and to prevent 
ary pereon net having the right to do so 
from vsirg it. Tt appears to be by no mea! s 
clear why, n the eireumatances, the water 
jn a cFannel should not be regarded as being 
in the possession of Government. In the 
American Osclorelia of Law and Pro- 
cedure, Vel. 25, page 12, it is stated that 
ary substarce whieh has length, breadth 
and thickness may be the subiect of larceny, 
whether it is a solid, a liquid. or a gas, 
provided it is the subject cf private owver- 
thip.” Tf water in channels is owned by 
the Governmert in this country, there ig no 
reason why Gevernment should not be 
regarded as havirg reduced it to porsession 
in the cirermstances proved in this case 
and why it may rot be regarded as the 
subject of theft. Whether in the case of 
any particular river, channel, or reservoir, 
Goverrment can be said.to be in possession 
must deperd on the circumstarces. The 
question must be regarded as one of fact 
to be decided on the evidenen in each case. 
The cases referred to in Weir's Criminal 
Rwings, Vol T, on pagea £84 to 383, re- 
garding the taking of fish from Government 
tanks and channels may probably be explain- 
ed on the ground that fish being ferc natura 
were regarded as mot being reduced to 
pesseseion until special steps are taken to 
indicate control over them. In High Court 
- Proceedings, dated 10 h Avril 1850, No 663, 
reported at page 384, Vol. L of Weir's 
Crimiral Rolirge., it seems to have been 
assumed that if fish were stored ina tark 
for contumption they may be the subject of 
theft. On ithe other band, chanks in a 
chank-bed in Palk'a Bay adjoining the 
Ramnad ccast but beyond a marine league 
from low water mark were regarded as 
beirg in the pessession of the Ramrad 
remirdor. (Weis Criminal Ralings, Vol. 
J. rage 386.) There seers to be no great 
diffculiy, therefore, in helding this case, 
in the eirevmstarces pointed ovt in the jucg. 
ments of the lower Courts, that the water in 


(4 £4 M.768; 0 M. L. T. 47; 2M. W, N. 119 8 
Ind. Cas. 267. 
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the Kannadian channel was in the possession 
of the Government. 
But there is another question to be con- 


sidered before the accused can be 
convicted of theft. According to the 
definition in tte Penal Code, “whoever, 


intending totake dishonestly any moveable 
property out of the possession of any person 
without that person’s consent, moves that 
property in crder to such taking, is said 
to commit theft," it does not seem to be 
necessary that the aconaed should have. 
succeeded in obtaining effective possession 
or custody of the property, Thus, a person 
who moves money in the pocket of another's 
coat may be guilty of theft though he may 
not have succeeded in moving it entirely 
out of the pocket. But is it nob necessary 
that the moving should be effected with a 
view to obtain the possession or custody 
of the property ? The correct answer would 
appear to be in the affirmative, because 
there must be the intention to take. T+king 
means reducing to possession’. Hitz James 
Stephen in a note on ' possession’ in his 
Digest of the’ Criminal Law, page 426, 
observes as follows:— It will be “found 
upon consideration that the distinctions 
between these cases all arise ont of the 
doctrine of possession, but il is, I think, 
less generally perceived that the important 
point is not the taking out of the possession of 
the owrer, but the taking into the possession 
of the thief.” It would, perhaps, be more . 
accurate to say that there must be the in- 
tention to take the thing into the possession 
of the thief. Suppose a person cats the 
strings by which a bull is tied to a tree and 
the bull escapes. If he has not the present 
intention of reducing it into his own possession, 
would he be guilty of theft ? Apparently not. 
Illustration (c) to section 425 of the Indian 
Penal Code is instructive. "A voluntarily . 
throws into ariver a ring belonging to Z with 
the intention of thereby. causing wrongful loss 
to Z. A has committed miechief." Ap- 
parently it would not be theft. There is 
nothing to show that the water flowing 
through the sluice would be in the possession 
of the accused or that he intended to take 
any steps to secure effective custody of it. If 
he tock steps similar to those taken hy Govern- 
mevt effectively to control the flow of the 
water along their channels, he might be 
said to be in possession, But there isn 
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evidence that he did ao. Thera is no 
evidence recarding the distance of his felda 
from the sluice or the width of the channel 
after it left the slaice and before it reached 
his fields, As soon aa the water flowed into 
his fields if would probably no longer remain 
in the shape of water whioh can be 
possessed; at any rate there is no evidence 
as to what depth of water fl»wed into his 
fielda. 

The conviction for theft eannot, therefore, be 
sustained. The accused must, in my opinion, 
be acquitted and the fine, if paid, must be 
refunded. l 

Bensoy, J.—lagree with the Courts below 
and with my learned brother, whose jndge- 
ment I have had the advantage of perusing, 
that water ina Government channel, control- 
led as the water in the present case is found 
to have been controlled,is in the possession 
of the Government so as to be the subject of 
theft. I will only add that (as stated bv 
Lightwood in regard to possession of land) 
the physical element in possession may 
be said to consist, positively, in the exercise 
of control by the possessor; and, negatively, 
in the exclusion of others, Control is 
stown by acts of ownership, and in ascertain- 
ing whether in any given instance possession 
of water can be proved, we must inquire 
(1) whether the alleged possessor ia exercising 
suitable acts of ownership; (2) whether 
other persons are excluded (L'ghtwood's 
Possersion of Land, page 13), and" by 
possession is meant possession of that character 
of which a thing is capable.” [Per Lord 
Fitzgerald in Lord Adrocate v. Young (5 | 
“Acts of dominion over part of a thing 
in dispute may he evidences of de f civ nosses- 
sion of the whole” (see Pollock and Wright 
on Possersion, pare 3l, and cases there 
quoted). Judged by these tests, I think 
the water in the vrerent case was in tha 
possession of the Government. Tdonotthirk 
that the case, E »reror v. Sheikh Arf (1), 
need be regarded as an authority to the 
contrary. The question of possession must 
be decided in each ease hy a referenca to the 
degree of enntrol exercised, and the facts 
stated io that case do not indicate the same 
degree of contr:-l as is indicated in the present 
case. To mention only one poin!:—In that 
case the water is said to have run freely 


through the echanvrel from the river and 
(5) (1883) 12 A. C. 514 at p. 596. 
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to have flowed into soma Khal ov JA: 
unless diverted for irrigation. In tho 


present case the access of the watar to the 
channel is oontrolled by a (overnment 
head-aluice or regulator, Ita flov in the 
chanrel ig at times controlled by dams 
built by the Government, and the flow ands in 
& reservior or tark in the possessinnand under 
the control of tha Government and, in fact, bee 
longing to the Government. 


It is, however, suggested that it is not 
shown that the water flowing through the 
sluice would be in the possession of the 
accused or that he intended to take any 
stepa to secure effective custody of it 
after it left the Government channel, and 
that one of the necessary elemants of theft is, 
therefore, wanting. 


I am unable to accept this suggestion. 
Section 378, Indian Penal Code, enacts that 
"whoever ¢atenting io tire dishonestly any 
moveable property o£ of the possession of any 
person, without that person’s consent, more; 
that p overly, in order to such ia" ing, ia said to 
commit theft.” E «planation III shows that 
in the contemplation of this section a person 
moves a thing by removing an obstacle which 
prevents it from moving, as well as by 
actually moving it. In the present case 
thereis no question but that the aconsed 
when he raised the sluice gate removed an 
obstacle which prevented the Government 
water from fl»wing by the forces of gravity 
to his own land. His whole object and pa-pcse 
was to thus cause the water to move under 
the ir flience of gravity to his own land in 
order to irrigate it. It seems to me to be 
beyond question that he kad the animus 
farandi, and that he intended to take” the 
water not oply “out of the possession” of ita 
owner, but also to cause 16 to move under the 
i: fluence of gravity on to hiso*n land, That it 
would not be under his control while flowing 
along the channel between the slnica and 
his land is immaterial, for illustration (b) to 
section 378 shows that theft may be complet- 
ed without the property ever being in the 
possession of the thief. In that illustration 
the thief intending to taka the dog out of his 
owner's possession put bait in his pocket 
and thus induced the dog to follow him. The 
theft was complete as soon asthe dog began 
to follow him. The essence of the offence 
consists in the dishonest taking of property 
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out cf the ros-exsion of the ow~er, rather than 
in the iaking of it into the thief’s own posses- 
sion. If, however, the word "take" is to ba 
regarded as connoting the idea of the castody 
passingío iletaker. I still think the require- 
men's of section 378 are fulfilled in the 
present case, for it ia only necessary that the 
thief should “intend to take," not necessarily 
that he should succeed in taking, and I 
find it dificult to understand what other 
intention the accused can have had if ib was 
not to "take" the water to his land where ib 
would be in his possession and onstody, 
That some of it might soak into the ground 
ard so be no longer in his custody, or under 
lis co: trol, is immaterial. lf any drop of 
it was capable of being in the thiei’s custcdy 
the argument would have no force. 

I world, therefore, accept the finding of the 
Courts that the accused is guilty of theft and 
I would dismiss the petition. 

As we do not agree with regard to this case 
ig must Ee placed before another Judge ofthis 
Court for decision under section 429 of the 
Code of Criminal Procedure, 

Dr. S. Swartna han, for the Petitioner, 

Mr. M. D. Devidoss, for the Pablie Prose. 
entor, for the Criowr. 

The ease coming on for final hearing urdar 
section 422, Criminal Frocedure Code, on the 
]lth January 1912, before tha Llou’ble Mr. 
Justice Miller and laving stood over for 
consideration till 17th January 1912, the 
Court parsed the following 

ORDER.—Both the learned Judges who 
l eard the revision petiticn were of opinion 
that the water vas in the possession of the 
G.vertment. With that opinion | agree, 
ard red, therefore, ouly consider the further 
question upon which their opinions differ. 

Now, wren orce it is decided that the 
water was capable o' being stolen, it seems 
io me impcesible 10 resist the conclusion 
ikat it has been stolen in ibis esse. The 
petitioner certainly intended to take it to 
his own field, ard he took steps which he 
must have eco:sidered were caleulated to 
britg it there. He did not haveit in his 
custcdy Curirg tte transit, bot. that, as 
Ber.sov, J , roiats out, is not ucecse: r;. lf the 
petitiorer'a intention lad been merely to Jet 
ihe water ran to waste, possibly the case 
m git have been different, though with 
regard to illustration (c) to section 425, 
Icdian Penal Code, it is to be observed that 
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the illustration does not show that 4 took the 
ring from Z’s possession to throw it away. 
The petition is dismissed. 
Petition dismissed, 


(a o 1 P. W. R. 1912 Cr.) 
PUNJAB CH EF COURT. 
CRiMINAL Per,tion No, 13396 or 1911. 
Dec: mber 4, 1911. 
Frecent:—Mr Justice Chevis. 
ISA—Cc MPLAINANT— PETITIONER 
v6) SUS 
Musammat RANON a» D OTHELS —ÁÀCQOUBED 


— Res ONDR-518. 

Criminal Procedure Code: Act V of 1898), s 26— 
Minor comylainint- Guardian not responstble— Mau- 
hammadan  Law-— Marriage before Iddat null and 
to'd. 

The marriage cf 2 Muhammadan woman before 
expiry of the peiiod of 1ddat is 1 ull and void. 

Under section 250 of the Code of Criminal Proce- 
dure, a guardian or next frierd of a minor complain- 
ant cannot be ordered to pay compensation to ihe 
accused. 


Petition for revision, under section 439 of 
the Criminal Procedure Code, of the erder 
of the Sessiors Judge, PF-rzepur Divi- 
sion, datcd the 3rd October ?9i1, confirming 
that of the Magistrate, Ist Class, Ferr zepur, 
dated the 21st. Jure 1911, dismissing the 
complaint, discharging the accused persons 
ard awarding compersation to tkem from 
ihe ecmplainant- petitioner. 

Mr Nihal (hand Mehra, 
tioner. 

Mr Miren Fulsh, for ihe Respordenta. 

Jt LGMENT.— The ecomplairant, a mincr, 
tuirg throrgh his urecle, charges Musamm é 
Rat.cn,: brahim ard others mider eecticn 49 h, 
Indian lenal Cede. Complainant pleads 
llat Musemmct Raron, who was the widow of 
Dalla, brorber of ccmplainant, married him 
on 21d July 1910, and that she bas now 
martied Ibrahim. The Magistrate dismissed 
the ccmplaint, kecause the date cf Dulla’s 


for ihe Teti- 


ceath is shownin the entry cf 6th Juve 
1910 in the Pı twsri’s register, as Slst May 


)910. If Dolla died cn 3lst May 1910, a 
mairige op 2:d July 1910, would be nall 
ard roid, es i¢dat bad not expired. 

lt is urged that the detware ikrocgh 
enmity crtered a falee da'e, bat it is hard 
tosce wlatclLiect the Fulwart, even astume 
ing him to Le hcstile, could have in poest- 
dating Dulla's death at the time cf making 
the entry on 6th June 1910. 

So 1 declite to re-open tke case. The 
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order discharging the accused will stand. 
But complainant bas been ordered to pay 
compensation. Mr. Miran Bakhsh forre- 
spondents admits that complainant as a 
minor cannot be made to pay compensation, 
but he urges that complainant’s uncle should 
be made to pay. Bat section 250, Criminal 
Procedure Code, only provides for an order 
against the complainant, it does not provide 
for the responsibility of anext friend or 
guardian. The order asto payment of com. 
.pensation is, therefore, set aside, and 
the compensation money, if paid, will be 
refunded. 
Complaint dismissed. 





(s. c. 14 Bom. L. R. 41.) 
BOMBAY HIGH COURT. 
ORIMISAL Appeal No 393 or 1911. 
December 13, 1911. 
Present: —Mr. Justice Ru:sell and 
Mr. Justice Batchelor, 
EMPEROR — PROSECUTOR 
tersus 


BALWANT KONDO PATOLH-—A c30sED. 

Criminal Procedure Code (Act V of 1898), s 235, illus, 
(f.--Joinder of charges--—“Same transaction” —Caus- 
ing grievous hurt for the pw ‘pose of extorting inform. 
ation — Making false entries to attribute another cause 
for the death of the injured. person—lenal Code (Act 
XLV of 1&60', ss. 114, 192, 218, 330, 331. 

The accused was charged with Voluntarily causing 
grievous huit to a person with a view of extorting 
information from him and he was also charged with 
making a series of false entries so as to attribute 
another cause for the death of thit person who died 
from the effects of tte injuries irflivted by the 
accused. The accused was tried at one trial for offen. 
ces under sections 114, 193, 21°, 330 and 331 of the 
Penal Code. He was convicted of offences punishable 
under sections 193, 218 and 321. 

Held, that the trial was not bad on. the ground of 
misjoinder of charges. 

There was no misjoinder as the case fell under sec. 
iion 235, illustration (f}, of the Criminal Procedure 
Code. The act of making a series of false entries so 
as to attribute another cause for death was in con- 
tinuation and pursuance to the transaction of causing 
voluntarily grievous hur& and the two acts formed 
part of the same tiansaction. 


Appeal from the ecnviction and sen- 
tence recorded by the tessions Judge of 
Poora., 

Mr. Coy^i?, with him Mr. B. V. Vidwans, 
for the Accused. 

Mr. G. N. Reo, Government Pleader, for 
the Crown. 

JUDGMENT. 


RUSSELL, J.—Notwithstanding the very 
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ingenious arguments of Mr. Coyaji in this 
case, we are of opinion that we must uphold 
the conviction and sentence. 

On the first point witb regard to misjoinder 
of charges, section 233 of the Code of Orimi- 
nal Procedure says: "For every distinot 
offenca of which any person is accased there 
shall bea separate charge, and every ruoh 
charge shall be tried separately, except in 
the cases mentioned in sections 234, 235, 236 
and 239.” And section 235 says: "If, in one 
series of acts so connected together as to 
form the same transaction, more offences 
than one are committed by the same person, 
he may becharged with, and tried at one trial 
for, every such offence.” And1 wonld refer 
to illustration (f) to section 235 which I read. 
It seems to us that we must have regard to 
the words of the section itself, “One series of 
acts so connected together as to form the same 
transaction.” In the present case the accused 
is charged with voruatarily causing grievcu3 
hurt with the view of extorting information 
and that isa’ transaction," and in continuation 
of and purtuwce to the same transac'ion he was 
charged with and found guilty of making a 
series of false entries so as to attribute another 
cause for the death of the deceased Garu. It 
appears fo vs, looking to the plain words of 
section 235 and illustration (f), that these 
charges distinc: ly come within that gection 
and, therefore, the first point urged by Mr. 
Coyaji has no basis, and must, therefore, fail. 

With regard to the second point, in our 
opinion, that also must fail. He was charged 
with cau-iug grievous lur& to the deosa: ad 
for the purpose of extorting 1: formation un- 
der section 33l. That was one charge. Then 
he was charged with another offence under 
sections £3) and 114 of which the latter ig 
the abetment section. The Ju-y were usani- 
mouily of opinion that he wag guilty of the 
main offense, viz. causing grievcui: burt to 
the deceased under section 331, [f that is 
80, it is apparant from what the Jadge in 
express terms inferred from their unanimous 
verdict that they must be takin ta havea fcu ad 
the accused personally guilty under See 
991, and, under these circamstances, it was not 
necessary for them to go into the other qaes- 
tion whether he abstted the offeaca, Ocdar 
these circumstances, we thiak, the conviction 
2 ners are correct aud must, therefore 
stand. i 


BATCHELOR, J.—I agree with what my 
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learned brother has said and need only add 
a word on the third point which was taken 
by Mr. Coyaji for the appellant, and which 
is that tbe appellant had been prejudiced by 
the joinder of fcur charges even althcu rh that 
joinder was not technically a misjoinder so as 
to invalidate the entire trial. Ascuming 
that there was no misjoinder, and I agree 
with m y learned brother that there was none, 
then I am of opinion that there was also no 
prejudice in the admission of evidence as to 
the fabrication of false reports by the appel- 
lant with a view to screen the offence com- 
mitted by him upon the deceased (anu: for 
it appears tome that whether there was a 
separate charge or not in regard to the 
fabrication of these false reports, their 
fabrication would have been a most material 
and important piece of evidence on behalf of 
the prosecution on the charge under sections 
830 and 331. I may, perhaps, add that we 
have now discussed all the points which were 
taken in this appeal, and that Mr. Coyaji in- 
introducing his arguments stated quite correct- 
ly that since there wasa unanimous verdict 
ofthe Jury against him, he was notin a 
position to address us on any question of fact. 
I agree that theconviction and sentence should 
be maintained. 
Conviction and sentence confir med. 





(s. c. 16 C. W. N. 263.) ; 
CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No 2 or 1908. 
May 6, 1908. 
Present:—Mr. Justice Stephen and 
Mr. Justice Holmwood. 

Tus DEPUTY SUPERINTENDENT anp 
LEGAL REMEMBRANOER —A»rPELLANTS 
versus 
OHULHAN AHIR AND OTHE£$ — 
REgPONDENTS. 

Penal Code (Act XLV of 1860), ss. 143, 149, 425, 427 — 
Mischief — Unlau ful assembly — Intention — Making ditch 
through Railway— Motive — Letting water run off fields 
of accused. 

The accused, fifty in number, finding their fields flood. 
ed, cat a channel through the Railway to let the water 
run off their fiells. Ten or fifteen only of the accused 
were engaged in digging while all were present: 

Held, that, although the motive of the accused was 
to free their fields from water, their. intention was 
to make a ditch through the Railway and they were 
guilty of mischief and unlawful assembly with the 
common object of damaging the Railway. 

Appeal by the Government against the 
judgment of acquittal passed by the Sessions 
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Judge of Chapra, dated November 15th, 1907, 
on appeal from the conviction and sentence ~ 
passed by the Deputy Magietrate of Saran 
on October 9th, 1907 on the accused. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Appellant. 

Babus Joy Gopal Ghosha and Raghu Nath 
Singh, for the Respondents. 

JUDGMENT.—In this case the accused 
were convicted by the Deputy Magistrate of 
Saran of offences under sections 144 and 427, 
read with section 149, Indian Penal Code. 
Their conviction were set aside by the 
Sessions Judge on appeal, and the case now 
comes before us in appeal from his judgment. 

The facts of the case are exceedingly simple 
and they are that the appellants finding their 
fields flooded cut a channel through the Rail- 
way tolet the water runoff their fields. 
The learned Sessicns Judge has set aside 
their conviction on the grourd that neither 
tLeir intention nor the means employed by 
them to effect their intention were criminal, 
He holds that their intention was not to cause 
mischief but to cause the water to run off 
their fields. In this, however, he makes 
not altogether an uncommon error,in con- 
fusing motive with intention. Their in- 
tention was to maksa ditch through the 
Railway. Their motive was to free their 
fields from water. There can be no donbt 
that what they did to the Railway amounted 
to mischief and that they must have been 
fully aware of this fact. The learned Sessions 
Judge is also wrong in finding that the means 
employed by them were not criminal. It 
appears that about £0 men were present, some 
of whom carried spears. Of these some 10 or 
15 only were engaged in digging. It, there- 
fore, seems certain that the whole constituted 
an unlawful assembly, with the common ob- 
ject, as alleged, of damaging the Railway. 

On locking at the evidence it appears that 
the act of mischief and the uclawfal assembly 
are very plainly proved. There is, however, 
no proof of an offence under section 144, 

There is clear evidence that some of the 
peraons present were armed with spears, but 
there is no evidence that any of the accused 
were soarmed. The conviction under section 
144 is, therefore, improper. 

Under these circumstances, we set aside the 
judgment of the Sessions Juage and we also 
set aside the conviction under section 144, 
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Indian Penal Code, by the District Magis- 
trate. We convict the accused of the offences 
under sections 148 and 427, read with section 
149, Indian Penal Code. 

In considerirg the question of sentence we 
have to bear in mind that the result of what 
offences the men did might have been most 
serious, as the accused must have known and it 
is necessary that people should remember, 
that they are not to do anything on Railways 
which may damage the life of people using 
them. As, however, we have set aside the 
conviction under section 144, Indian Penal 
Code, we think it right that the sentence of 
six months’ rigorous imprisonment under 
section 144 passed by the Deputy Magistrate 
ahould be reduced to four months’ rigorous 
imprisonment. We do not regard a fine asa 
suitable punishment in this case, We, there- 
fore, ir flict no sentence of fine. We do not 
think it necessary to pass any sentence under 
sections 427 and 149, the conviction now 
standing under section 143 instead of section 
144, Indian Penal Code. We have no power 
. toorder the accused persons to enter into 

bonds. We, therefore, make no order in 
respect of that. 

Let a copy of this order be sent to the 
Sessions Judge and let the District Magis- 
trate take steps to have the accused arrested 
and dealt with. 


Appeal allowed. 


(s. c. 14 Bom. L. R. 40.) 
BOMBAY HIGH COURT. 
CORIMINAL Revisron APPLICATION No, 290 
cy 1911. 

November 16, 1911. 
Present;—Mr. Justice Russell and 
Mr. Justice Chandavarkar. 
EMPEROR—Prosevctor 
versus 
HARI GOVIND LIMAY E— AcovsED. 

Printing Presses and Books Act ( XXV of 1867)), 85.1, 8 
— “Book” includes portion of pamphlet- Printer of por. 
tion bound to print his name and place of printing. 

The word ‘book’, as defined in section ! of the Print. 
ing Presses and Books Act, 1567, includes part of a 
volume or pamphlet. 

Therefore, the printer of a portion of a pamphlet 
is bound to print thereon his name and the place of 
printing and failure to do so constitutes a breach of the 
provisions of section 8 of the/Act. 
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` Application against conviction and sentences 
recorded by the Acting Second Presidency 
Magistrate of Bombay. 

Mr J. R. Gharpure, for the Accused. 

Mr, G. S. Rao, Government Pleader, for the 
Crown. 

JUDGMENT.—In this case, the accused 
has been convicted under section 3 of Printing 
Presses and Books Act, XXV of 1867, inas- 
much as he being the keeper of a press called 
“Mumbai Vaibhav Steam Press” printed a 
portion of the pamphlet in question called 
"Kavyaratnavali" in Bombay and did not 
comply with seciion 3 of the Act. Section 3 
says: — Every book or paper printed within 
British India shall have printed legibly on 
itthe name of the printer and the place of 
printing, and (ifthe book or paper be pub- 
lished) (the name; of the publisher and the 
place of publication.” And it appears that 
the accused is the man who made the desclara- 
tion in the form laid down under section 4, 
viz.,— 1, A. B., declare that I havea press for 
printing at. . ." 

We have had a very elab^rate argument 
addressed to us upon this point by Mr. Ghar- 
pure. But it seems to us that when regard 
is had tothe definition of the word “book” 
in section lof the Act, the whole of the argu- 
ment falls to the ground. A “book,” it says, 
“includes every volume, part or division of a 
volume, and pamphlet, in any language, eto." 
Here there is no question but that the 
accused had printed a part of this pamphlet 
in Bombay, the rest was printed at Jalgaon 
and the name of the printer of that latter 
press appears on the book, But the accused’s 
name does not appear on the book. There. 
fore, we think, he is guilty of not having 
complied with the provisions of section 3 of 
the Act and we confirm the conviction 
and sentence and dismiss the application. 


Application dismissed. 
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MADRAS HIGH COURT. 
Rerereacs No. 20 or 1211. 
January 8, 1912. 
Present: — Mr. Justice Sundara Aiyar and 
Mr. Justice Spencer. 

Inve GORLE KANDUNGADU —Aocc23gD. 

Jury trial Charge to J'ury —Misdirection —Penal 
Code (Act XLV of 1830', ss. 379, All—Thejt —RBRecoiv- 
ing stolen property — Possession of stolen properly — 
Presumption —Conviction for theft. 

Where the accused was found in possession of 
stolen property three weeks after the theft: 

Held, that the proper presumption was not that he 
committed the theft, but that he received the pro. 
perty knowing or having reason to believe it to be 
stolen. 

Where a Sessions Judge directed the Jury, in a 
case where the accused was found in possession of 
stolen property, that the presumption was more in 
favour of the possessor being the thief than the re- 
ceiver unless there was evidence to the contrary and 
that no presumption as to the latter should be made 
unless, besides the discovery of the stolen property, 
there was something to show that the accused received 
it knowing it to bo stolen: 

Held, that there was miadireotion. 

Asto which of the two presumptions should be drawn 
in any partieular case, whether of theft or of receipb 
of stolen property, would depend on the circumstan- 
ces, the length of time that has elapsed after the 
theft, how much of the stolen property „is found in 
possession of the person in question, the circumstan- 
ces which led to the discovery, and other facts con- 
nected with the discovery o! the property. 

It is not necessary to raise & presumption in favour 
of the possessor of the stolen property being the re- 
ceiver, that there should be evidence that he knew it 
to be stolen. p 

Reference under Section 307 of the Crimi- 
ral Procedure Ccde by the Sessions Judge of 
Vizagapatam in Case No. 36 of the Calendar 


for 1911. 

Mr. John Adam, Public Prosecator, for 
ihe Crown. 

JUDGMENT.—In this case the Sessions 
Judge of Vizagapatam has referred to this 
Court under section 307, Criminal Procedure 
Code, Sessions Case No 36 of 1911, in so far aa 
the case against the 2nd accused is concerned. 
He was cherged with house-breakiug by night 
and theft in a bnilding. The only evidenca 
as against him is that material object No 47, 
one of the jewels stolen from the Prosecution 
Ist witness’s house, was traced to his pos- 
session. The lst accused stated that he had 
given it to tbe second accused and on 
the Polica going to the house of the latter 
with the lst accused and others he delivered 
itup. He denied, at the trial, that he gave 
up this jewel. Bat the evidence that he 
gid deliver it must be accepted, The ques. 
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tion is, what presumption arises against him 
in the circumstances? The property was 
traced to him about three weeks after the theft 
tock place. The Ist accused stated that he 
had given it to him, and only one of the 
jewels stolen was found in his possession, 


In these circumstances, we think the proper 
presumption is not that he was one of those 
who committed the theft, but that he re. 
ceived the jewel, knowing, or having reason 
to believe, it to be stolen property. The 
learned Sessions Judge, unfortunately, did 
not. ask the Jmy to find whether he was 
guilty of receiving stolen property. The 
Judge first states, quite correctly, that if a 
person is found in possession of stolen pro- 
perty soon after the theft and cannct explain 
bis possession that person either stole the 
property or received it, kacwing it to be 
stolen. This statement is in accordance with 
illustration (a) to section 114 of the Evi- 
dence Act. The Judge then says: “generally 
rpeaking, the presumption is rather more in 
favour of tke possessor being the thief than 
the receiver, unless there is any evidence, 
of coarse, which would prove the contrary.” 
This statement cannot be regarded as gaite 
correct. Which of the two presumptions should 
be drawn in any particular case, whether of 
theft cr of receipt of stolen property, would 
depend on the cireumatances, the length of 
time that has elapsed after the the!t, how 
much of the stolen property is found in the 
possession of the person in question, the cir- 
cumstances which lead to the discovery, and 
other facts connected with the discovery of 
the property. The Judge's next statement is 
even more incorrect because he says: “There 
i8 nothing in this case to show or suggest that 
the accused received the property knowing 
it to be stolen. The question, therefore, you 
have to consider is, whether the possession 
in this case is sufficiently recent to raise the 
presumption that the accused area the thieves.” 
lt is certainly wrong to say that besides’ the 
discovery of stolen property in the possession 
of the accused there should be somethiug to 
show thatthe aceused received tho. property 
knowing it to be stolen to justify the Jary in 
inferriug or presuming that the aceused is 
guilty of the receipt of stolen property, 
This statement is,in fact, inconsistent with 
the first statement of the Judge that either 


‘presumption may be drawn from the fast of 
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possession of stolen property. Ths res ilb is, 
that the learned Ju ige did not leave to the 
Jury the question whether the accused ecu'd 
be convicted of recsipt of stolen property. 
We think ihe Jury were right in not con- 
vieting the Zod acsused of theft. As he had 
been usder detention for several months, 
we do not considerit necessary to make an 
order that he shcu'd be now tried for receiv- 
ing stolen property. 

The 2nd accased is acquitted of the offences 
of hcuie-breaking by night and theft in a 
building and he must bə released from cas- 
tody. 

Accused released. 





ALLAHABAD HIGH COURT. 
Og:Mr4AL Revision No. 630 cr 1911. 
Jaruuy 17, 1912. 

Pie.ent; —Mr. ^u tico Karamat Husain. 

Ia re ABDUL GHAFOOR AND ANOTHE32— 
Af PLICANTS 
Versus 
RAZA HUSALIN—Opprosite Parry. 

Griminas Procedure Code (Act V of 1898., ss. 439, 
476 -Sanction to prosecute given by Assistant Collector 
High Vourt’s power to interjere on criminal side— 
Duty of Court to inquire —dccu sed not given opportunity 
to cross-examine witnesses — Legality —Irregularity. 

An Assistant Collector of the 1st Clauss acting under 
section 476, Urimiaal Procedure Code, directed certain 
persons to be prosecuted under section 193, Indian 
Penal Code. On appeal the District Judge confirmsd 
the o:der of the Axssistans Collector. An application 
for revision was made to the High Court on the 
Criminal silo: eld, that the Higa Coars had no 
jurisdiction to interfere in the matter under sec- 
tion 432 of the Urimiual Procadure Code. 

In re Bhup Kunwar, 26 A 249; L Or. L. 0.73; A. W. 
N. (1904 16, follo ved. 

When a Magistrate takes action undar section 475 
of the Code of Vriminal Provedare, it is not neosaaavy 
to the validity of his order that he should hold a 
preliminary in juiry, and, therefcre, if the Magissrate 
refuses to give the accused an opportunity to ocoss- 
examine the witnesses he does not actin tha exervise 
of his jurisdictioa illegally or with material irregu- 
laricy. 

Quzen-Em press v. Matubadal, 15 A, 323, followed. 

Application fur revising tho order of the 
District Judge of Banda, 

Mr. Rahmat Ulbih, far the Applicants, 

Mr. Durga Ukuran Banerjt, for the Res- 
pondents. 

ORDE i.--In this caza au Assistaat Ool- 

'leesor of i8:.U1a33 acting wider segsisa 43, 
Criminal Prossdare Vode, dirasied the apoli- 
Qi3b3 69 ba pessssatad andae sagtioa 193 of 
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the Indian Penal Code. The applicants 
appealed to the learned District Julge cf 
Binda for ravoking the  sinotion. The 
apple.tion was rejected by the learned 
District Jadge and the order of the Assistant 
Collector was confirmed. The applisants 
cams to this Court in revision on the criminal 
side, Tho learned Vakil for the opposite 
party, relying onthe Full Baneh roling of 
this Court in In the matter cf the petition of 
Bhup Kunwar (1), contends that the High 
Court hag no jurisdiction in the exercise of 
ita revisional powers on the criminal side, 
undar section 439 of the Cod» of Criminal 
Preescure, to interfere with suh orders. 
The Fu: Banch Ruling in the eas» referred 
to is binding upon me. The learned Vakil 
for the applicants prays that permission 
may be given to him to alter the applica- 
tion into a Civil revision inasmu3h as the 
order passed Ly the Assistant Collector of 
let Clars is bes:d on the statements of the 
Witnesses who were not allowed to be cross- 
examined by ihe applicants. In Chotz Jadoo 
Pendah v. Bhoobun .Ohuckerbutiy (2) it was 
laid down that the prelimiaary inquiry need 
not be held in the presence of the accused, 
and in Q e:m- Empress v. Matabadal (8) it was 
ruled that when a Magistrate fakes action 
under sectinn 476 of the Code of Criminal 
Procedure, it is nob necessary to the validity 
of his order that he should hold a preliminary 
inqu:ry. Iam, therefore, of opiniva that the 
Mazisirate, in refusing to give the applicants 
an opportuaity to eross.examine the wib- 
nesses, d:d not ac5 in the exercise of his juris- 
diction illegally or with material irrigwiarity,. 
For the above reasons I rejact the application 
Apnilic tion reiected, 
(1) 23 A. 249.1 Or, LJ. 73; A. W, N. (1904) 15, 


(2; 9 W. R. 3 Cr. 
(4) 15 A. 392, 


ALLAHABAD HIGA COZJRT. 
OgtarsAL Kavisiox No. 03507» 1911. . 
January 10, 1912. 
Prosoni:— Me. Justiea Tadball, 
BANSsÍ an» OrHERJ —PsririoN 243 
Versu 


EMPHROR—Jpeosira Parry. 
Penal Coda (Act KLV of Ld5)), 33 413, 453 — Mis. 
chief —Uala.ojaA3 taking water from exa th 
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The applicants, who wanted water for the purpose 
of soins cual? field, stole it by breaking through the 


wall of a canal: . : . 
Held, that they were guilty of having committed 
mischief under section 436 of the Indian Penal Code. 


Application for revision agains the order 
of the Sessions Judge, Mainpuri. 

Mr. O. Dillon, for the Applicants. 

Mr. Malcomson, Assistant Goverment Ad- 
vocate, for the Crown. 

ORDER.—The applicants have been 
convicted by the Magistrate of an offence 
urder section 430 of the Indian Penal Code. 
They were sentenced to one year's rigorous 
imprisonment each. On appeal the Sessions 
Judge reduced the sentence to bhree months’ 
rigorcus imprisonment. In revision it is 
urged on their behalf that the convictions 
should be really under section 76 of Act VIII 
of 1873, in the absence of evidence to show 
that any diminution of the supply of water 
for agriculiural purposes was caused or 
likely to be caused by the act done by the 
applicants. The object of this application 
is really to secure a reduction of sentence. 
I have examined the record and there is 
nothing in the evidence to show of what 
class the canal was the bank of which was 
cut, that is, whether it was the bank of a 
main canal or of a distributory. Ib is 
impossible in the absence of evidence on the 
point to hold that the act done was one 
which caused or was likely to cause a dimi- 
nution of the supply of water for agricultural 
purposes. It appears that the applicants 
wanted water for the purpose of sowing 
their field. As they were unable to obtain 
ib in a lawful manner they proceeded to 
stealit. As tbe record stands, it is impossi- 
ble to uphold the conviction under section 
480 of the Indain Peral Code. In any case, 
mischief was committed. It is an act of 
wilful mischief forany person to make a 
breach in the wall of a canal. It is an act 
which causes such a change in property as 
destroys or diminishes its value or utility or 
affects it injuriously. There is nothing on 
the record to show the extent of damage 
done. The conviction must,.therefore, ba 
held under section 426 of the Penal Code. 
It is true that the act is also covered by 
section 70 of the Canal and Drainage Act. 
But the offence committed is far from trivial. 
Section 71 shows clearly that section 70 
does not bar the prosecution under any 
other law of any offence punishable under 


the Canal Act. The maximum sentence under 
section 425 is three moaths' rigorous impri- 
sonment. The sentence upheld by the 
lower Appellate Court is, therefore, not in 
excess of the maximum allowed by law. 
The offence is a serious one and the act done 
might have resalted in very great 
loss not only to the accused but to other 
persons as well In the circumstances of 
the case, I see no object in interfering with 
the sentence as maintained by the lower 
Court. I alter the conviction to one under 
section 426 of the Indian Penal Code and 
uphold the sentence. The applicants, if on 
bail, will surrender. 
Application rejected. 





CALCUTTA HIGH COURT. 
CaiminaL Reviston No 826 or 1911, 
January 18, 1911. 

Present; —Mr. Justice Holmwood and 
Mr. Justice Sharf.ud-din. 
BAISNAB CHARAN MANJHI AND 
OTHERS— FiRST PARTY —PETITIONERS 
versus 
GATI NATH MUNSHI AND OTHEBS— 
Ssoosp PARTY —Orpos te Parry. 
Oriminal Procedure Code (Act V of 1898', ss 107, 145 
— Binding party under s, 107 — Whether Magistrate can 

tnatitute proceedings under s. 145. 

The fact that one party had been bound down to 
keep the peace under section 107, Criminal Procedure 
Code, does not take away from a Magistrate hia 
jurisdiction to aot under section 143 when the cir. 
cumstances Bo require. . 

Rule agairst the order of the Deputy Ma- 
gistrate of Magura, dated May 4th, 1911, 
directing the attachment of the disputed 
dalkar under section 146 of the Criminal 
Procedure Code, until the rights of the 
parties thereto have been determined by a 
competent Court. 


Babu Narendra Kumar Bose, for the Pe-' 


titioners. 

Babus Manmotha Nath Mukherjee and 
Kumar Sankar Roy, for the Opposite Party. 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate and the opposing 
party to show cause why the order attaching 
a certain jalkar shoull not ba set aside on 
the ground that the Magistrate had no juris. 
diction to proceed after all the members of 
the second party had been bound down, under 
saction 107, Orimiaal Prosedare Code, on the 
19th December 1910 in a prior proceeding. 
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The proceedings under section 145 were 
takon on the 23rd February 19i1 and the 
order ceoniplained of was passed on the 4th 
May 1911, and the Magistrate finding it 
impossible to determine who was in posses- 
tion of the jalkar attached the property 
under section 146. Now it would be impos- 
sible for us to say that in no case can the 
fact, that one party had beea bound down 
to keep the peace under section 107, leave the 
Magistrate any jurisdiction to act under sec- 
tion 145, when the circumstances so require; 
and we cannot see our way to making this 
Rule absolute without laying down such a 
general proposition. Certainly, on the facts 
of this case, it was quite open to the Mazis- 
trate to hold that there was a probability of 
a breach of the peace in respect of the pos- 
session of this jalkar, even although the 
members of the second party had been bound 
down. ‘There were many persons, who are 
said to be interested in the jultar, who abs- 
conded at the time of the 107 proceeding. 
The second party say that they have a reason- 
able apprehension that these persons may, by 
claiming rights in this jalkar, cause a breach 
of the peace with the first party, who are 
admittedly fishermen; or the first party being 
fishermen may very naturally seek to enforce 
their rights against the second party who 
have been bound dowr; in which case the 
order binding down the second party will 
have the effect of ousting them from any 
possession which they may have. 

It would seem that in this state of facts 
the right course for the Magistrate to take 
would be the course he has taken, namely, to 
try and discover who is in aciual possession 
of this jalkar. He finds himself unable to 
do so and he, therefore, properly exercises his 
jurisdiction under section 146. The fact 
that the order under section 107, Criminal 
Procedure Uode, expired in December 1911, 
does not, of course, in any way, affect the 
legal aspect of the case, but it certainly 
renders us less disposed in the exercisa of 
our discretion to interfere with any measure 
that the Magistrate has thought it necassary 
to take for the preservation of the peac3 in 
his D.strict. 

The Rate is discharged. 

Rule dischirged. 
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MADRAS HIGH COURT. 
ORIMINAL Ravision Case No. 529 o7 1911. 
Criatwat Raviston PgriTio4 No. 399 og 1911, 
January 2, 1911. 

Present: —Mr. Justice Abdur Rahim, 
GURUSAWMI NADAN ano Or HERS— 
ÁCQUSED — P £TITIONERS 
persus 


EMPEROR —Opposita Party. 

Criminal Procedure Code (Act V of 1833), s. 107—Se- 
curity for breach of peace—Vaguz apprehension —Order 
— Duties of the Magistrate ~Lawful exercise of right — 
Unlawful apposition. 

Where there is no evidence that the accused are 
likely to commit a breach of the peace or disturb the 
public tranquillty or do any act which would probab- 
ly oceasion a breach of the peace, an order under 
section 107, Criminal Procedure Code, should not be 
passed merely on a vague apprehension. 

A. Magistrate should use his power to protect per. 
sons seeking to exercise their rights allowed by law 
and to restrain persons threatening to disturb the ex- 
ercise of such rights. 

Any person who wants unlawfally to oppose an. 
other in the exercise of a lawful right, ought to be 
bound down to keep th» peace, and not tbe person 
who wants to exercise his ordinary right. 


Petition under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the proceedings of the 
Sab-Divisioual Magistrate of Sattur, in this 
Miscellaneous Case No. 5 of 1911. 

Dr. S. Swaminathan, for the Accused. 

Mr. E. R. Osborne, for the Public Pro- 
Becutor, 

ORDER.—There is absolutely no warrant 
for the order of the Sab-Divisional Magis- 
trate, There is no evidence to show that 
the accused were likely to commit a breach 
of the peace or disturb the public tranquillity 
or to do any act which would probably occa- 
sion a breach of the peace. All that is 
found is that on & previous oceasion, about 
& year ago, the Nadars asserted their right 
to carry pilis through the public street on 
occasions of marriage, and there was a 
breach of the peace, as some paople in the vil- 
lage opposed the Nadars taking pzltis in pro-s 
cession on the ground apparently of the Nadars’ 
caste, which, in their opponents’ estimation, 
is not high enough to justify their using pal tis 
during marriage. Nothing particular hap- 
pened atthe time the present procesdings 
were instituted, except that the marriage ses- 
gion was jait approaching and the Police aad 
the Sub-Divisinal Sub-Magistrate were 
apprehensive that, if the Nadars insisted on 
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their right as before and other party opposed 
them, there might be a disturbance. Ib is 
not even shown that the accessed had any 
marriages to celebrate in their family, and 
that they were preparing to carry palkzs in 
procession. All that is alleged against 
them is that they are leading men of their 
community. -Supposing that some of the 
Nadars or the accused themselves wanted this 
year to take palanquins in procession through 
public streets, they would have every right 
to do so, and if any person wanted unlawfully 
io oppose them in the exercise of such right, 
they ought to be bound down, and not 
persons who were lawfully exercising 
or wanted to exercise their ordinary 
right. Isis the duty of the Suab-Divi- 
sional Officer who is responsible for the 
peace of his Division to use his authority 
for the protection of persons who seek to 
exercise a iight which the law allows them, 
and to restrain persons who threaten to 
obstruct the exercise of such right, and for 
this purpose to enforce, if necessary, the pro- 
visons of section 107, Criminal Procedure 
Code, not against the former but against the 
latter. I set aside the order under section 
147, Criminal Proeedure Oode, aad tha 
bonds executed by the accused will be 
discharged. 

Order set aside. 





MADRAS HIGH COURT. 
ORIMANAL Revision Case No, 475 cr 1911. 
CniMiNAL Kevison Petirion No. 357 
or 1911. 

January 18, 1912. 

Present:—2ir Ralph Benson, Judge, 

In re KOLLI APPIAH AND OTHZRS— 
PETITIONEXS., 

Criminal Procedure Code (Act V of 1898), s. 476 — 
Order passed bejore cross-ewamination of prosecuiton 
eattnesses — illegality. 

Where a Magistrate passed an order under seo- 
tion 476, Urimiual Procedure Code, before tae pro- 
secution wiwnesse3 were cross-examined and without 
giving the defense an opportunity of snowing that 
the prosecutiva evidence was false: 

Held, thas the order was illezsl and saonld ba sot 


aside. 
Petition, under sections 435 and 439 of 


the Oriminal Procedure Code, praying the 
High Court to revise the order of the Joint 
Magistrate of Narasarowapet, in CO. U. No. 
74 of l9ll, according sanction under section 
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476, Criminal Procedure Code, for prosscu» 
tion of the petitioners furan offence under 
section 193, Indian Penal Code. 

Mr. V. Ramedoss, for Petitioners. 

Mr. E. R. Osborne, for Publis Prosecutor, 
Contra. 

ORDZR.—'The Pablic Prosecutor conceded 
that the Magistrate's order under section 473, 
Criminal Procedure Code, was made before 
thy witnesses for the prosecation had been 
ecosa-examiaed on their evidencs that the 
search list was a ‘false one" and before 
the defence had any  opportanity to 
show that the search list was not a false 
one, This action was obviously premature 
and wrong. Cross-examination might have 
shown that the prosesution evidence was 
untrustworthy, or its trath might have 
been disproved by other evidence. 

Again, the Magistrate’s order is open to 
objection in that ib does not specify or 
even indicato in any way, how or in what 
respec; the search list was “a false" one, 
The Magistrate's order under section 476 is, 
for these reasons, improper and is gef aside. 

Order set aside, 


MADRAS HIGH COZRT, 
Criminal ÀÁPPrAL No. 518 cr 1911. 
January 8, 1912, 
Present; — Mr, Justice Sundara Aiyar and 
Mr. Justice Spencer. 
EMPEROR-—APFELLANT 

versus 


ANDIASAVAL2O NA(LDOO—Acagsap. 

Madras City Munewnlity Act. (dE of 1904 , ss. 262, 
420 —neeyiny u paudal without license —“shull be 
made,” meaning of -Absence o, prooj thut accused cons 
structed the owing —4owiltal, 

‘Lhe expressiun “sualt ov made,” in section 262 of the 
Madras uty Alunocipality Act, means ouly ‘shall be 
constructeu' aud does not mean ‘shall be composed 
of, 

The mere existence of a pandal, eto, with infim- 
mab e materiis dues notin the absence of proof that 
the aconsed cJasucuobed 16 Qonsbipase a. oeuce, 


Appeal, uuder section 417 of the Uriminal 
Procedure Uode, against the judgment of 
acquittal passed on the aceused by the 
Presidency Magistrate, Egm ore, Madras, ia 
U. UO. No. Glzot 1911. 

Mr. J. Aram, Crown Prosecutor, for the 
Orown. | 

Mr. M. B. Doratswimy 1js$gar, for tha 
Aoccased. yc 

JUDGMENT. —Tais is an appaal by’ tha 
Goveramenc against the order of, aoa tittar 
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passed by one of the Presidercy Magistrates 
of Madras in C. C, No. 6129 of 1911 in which 
the secured was charged with an cíffenoe 
urder eccticr& 162 ard 420 of the Madras 
City Municipality Act by failing to take 
cut a ]eerse fer keepirg a pardal havirg 
an external rocf covered with i: flammable 
materisls. The Municipality was unable to 
prove that the accused constructed the 
building. The Magistrate, in consequence, 
acquitted Lim, Section 262 is in these terme: 
“No external roof, verandah, pindal or 
wall of a building shall he made of grass, 
leaves, mats cr other i: flammable material 
except with ihe written permission of the 
President.” 
The contention for the Crown is that the 
expression “shall be made” doer not mean 
shall be corstructed” but means " shall be 
composed cf " and that, therefore, the exist- 
ence of a pandal compcsed of grass, leaves, 
mats or cther 11 flimmable materials without 
the permission of the President would boe 
an cfferce. It is clear to cur minds that 
this is not the natural and usual meaning of 
the word " made" and the Act itself makes 
it clear that that is not the meaning, fcr in 
Schedule XVI of the Act. section 262 is set 
out in these words: “Construction of ex- 
ternal roof, ete.” Besides, if it is the existence 
of such arcof that constitutes the offence, 
who is the offender and who is to bs taken to 
have contravened the provisions of section 
26.? We must hold thatthe order of ac- 
quittal is right and dismiss the appeal. 
Apreal dismissed, 





Cs. c. (1912) 1 M. W. N. 136; 11 M. L. T. 127.) 
MADRAS HIGH COURT. 
CRiMINAL APPEAL No. 32 or 1911. 
Janvary 2, 1912, 
Present:—Sir Ralph Benson, Judge, 

Mr. Justice Sundara Aiyar and 
Mr. Justice Abdur Rahim. 

Tu: PUBLIC PROSEUCUTOR-—APPELLANT 
16:504 
MUSHUNOORU SURYANARAYANA 


MOOR Y — Acoosep. | 

Penal Code (Act XLV cf 869), ss 299, 800, 301 
— Murder — Death of the person killed need not be in- 
tended 

S. with the intention of killing N. gave him poisoned 
kalva to eat. N ate a little, and threw the rest away 
and this was picked up by £. who ate it nnd died: 

Held, that S. was guilty of tho murder of R. 


The Indian Taw on eulpable homicide discussed 
and compared with the English Law. 

Appeal under section 417 of the Code of 
Crimiral Prceedure against the judgment 
of acquittal passed on the accused on the 
lat enunt of murder in Sessions Case No. 
J4 of 1910 by the Sessions Judge of Ganjam 
Division. 

Mr. K. N. Aiya, for the Accused. 

Mr. P. N. Grant, Contra. 

This appeal eamé on for hearing before 
ihe Honourable Mr. Justice Benson and 
the Honourable Mr. Justice Sundara Aiyar 
on Wednesday and Thursday, the 3rd and 
4th days of May 1911; and having stood 
over for consideration till Thursday, the 2ad 
day of November 1911, the Court delivered 
ihe followirg 

JUDGMENT. 

Bencon, J.— Thís is an appeal by the 
Public Prosecutor on behalf of Goverrment 
agairst the acquittal of one Suryanarayana 
Murthi, on a charge of having murdered the 
girl, Rajalaksh mi, 

The facta of the case, so far as it ig neces. 
sary to state them for the purposes of this 
appeal, are as follows :— 

The accused, with the intention of killing 
Appala Narasimhulu (on whose life he 
had effected Jarge insurances without Appala 
Narasimhulo’s knowledge, and in order to 
obtain iLe sums for which he was insured), 
gave him seme sweelmeat (halta) in which 
a poison containing arsenic and mercury in 
roluble form had been mixed. Appala 
Narasimhulu ate a portion of the sweetmeat, 
ard threw the rest away. This ocourred at 
the house of the accused’s brother-in-law 
where the accused had asked Appala Narasim- 
hulu to meet him. Rajalakshmi, who was 
aged 3 or 9 years, and who was niece of the 
accused, being the daughter of accused's bro- 
ther-in-law, tock some of the sweetmeat, and 
ale it and gave some to another little child 
who also ate it. According to one account 
Rajalakshmi asked the accused for a portion 
of the sweetmeat, but according to the other 
account, which we accept as the true account, 


' Appala Narasimhulu, after eating a portion 


of the sweetmeat, threw away the rema nder, 
and it was then picked up by Rajalakshmi 
without the knowiedge of the accused. Tha 
two children who Lad eaten the poisoned 
gweetmeat died from the effects of it, but 
Appala Narasimhulu, though the poison 
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geverely affected him, eventually recovered. 
The accused bas been sentenced to tranapor- 
tation for life for t aving attempted to murder 
Ánpala Narasimbnln. The question which 
we have to corsider in this appeal is whether, 
on the facts stated above. the accused is 
guilty of the murder of Rajalakshmi. 

I am of opinion that the aceused did cause 
ihe death of Rajslakshmi and ia guilty of 
her murder. The Jaw on the subject is coa- 
tained in sections £99 to 301 of the Indian 
Penal Code, ard the whole question is whe- 
ther it can properly be said that the accused 

caused the death” of the girl, in the ordivary 
sense in which thcse words should be under- 
atocd, cr whether the accused was so indirect- 
ly or remotely connected with her death that 
he cannot properly be said to have “caused” 
it. It is not contended before us that the ac- 
cused intended to cause tle death of the girl, 
and we msy fake it, for the purpore of this 
appeal, that he did not know that bis act was 
even likely to cause her death, But it is 
clear that he did intend to cause the death 
of Appala Narasimhulu. Jn order to effect 
this he corcealed poison in a sweetmeat and 
gave it to him to eat. It was these acts of 
the accused which caused the death of the 
girl, (hough, no doabt, her own action, in 
ignorantly picking up and eating ihe poison, 
contributed to bring abont the result. Sec- 
tion 299 cf the Indian Penal Code saye: ‘‘who- 
ever causes death by doing an act with the 
intention of cavsirg death, cr with the inten- 
tion of cansing euch bodily injury as is hike- 
ly to cause death or with the knowledge that 
he is likely by such sct io cause death com- 
mits the cffence of culpable homicide.” It is 
to be observed that the section does not re- 
quire that the cffender should intend to 
kill (or know himself to be likely to kill) 
any particular person. It is enough if he 
“causes the death” of any one by doing an act 
with the intention of “causing death" to any 
one, whether the perscn intended to be killed 
or ary oneclse. This is clear from the first 
illustration to the section, "A. laya sticks and 
turf over a pit, with the intention of thereby 
causing death, or with the knowledge that 
death is likely to be thereby caused. Z., be- 
lieving the ground to be firm, treads on it, falls 
in and is killed. A. has committed the offence 
of culpable homicide." 

Nor is it necessary that the death should 
be caused directly by the aciion of the offen- 


der, without contributory action by the per- 
son whose death is carsed or by some other 
person. That contribatory action by the 
person whcse death ia caused will not neces- 
rarily prevent the act of the offerder from 
beirg culpable bcmieide, even if the death 
could rot Fave cecuired without euch contri- 
kutory action. is clear frem the above illus- 
tration, and ihat contributory action by a | 
ihid perscn will rot necessarily prevent the 
ect cf the cfferder frem teirg culpable komi- 
cide, even if the death could not have 
ecevrred withént such ecntributory action, 
is clear from tbe second illustration, riz, 
“A, kncws Z. to be behind a bush. B. does 
not know it. Å., interding lo cause, or know- 
irg it to be likely to carse, Z ’s death, induces 
B. to fire at the bush. R, fires aod kills Z. 
Here B. may te guilty of ro Herce; but 
A. has committed the cence of culpable 
hcmieide." 

The larguage of the section and the illus- 
tration seem to me to show that neither 
the contributo1y action of Appala Narasimhulu 
in throwirg away part of the sweetmeat ner 
the centributcry action of the girl in picking 
ib up and eating it prevent our holding that 
it was the accused who caused the girl's death. 
The Irdian Law Commissioners in their re- 
port (1£46) on the Indian Penal Code call 
attention to the unqualified use of the words 
to “canse death" in the definition of culpable 
he micide, ard rightly point ont that there 
is a great differenee between rets which cause 
death immedialely, and acts which cause 
death remotely, and they point ont that the 
difference is a matter to be considered by 
the Courts when estimating the effect of the 
evidence in each case. Almost all, perhaps 
all, results are caused by a combination of 
causes, yet we ordinarily speak of a result 
as caused by the most conspicuous or efficient 
cause, withcut specifying all the contributory 
causes. In Webster’s Dictionary "cause" ia de- 
fined as "that which produces or effecta a re- 
gul'; that frcm which anything proceeds and 
without which it would rot exist”; and again 
"ihe general idea of cause is that withoct 
which another thing. called the effect, cannot 
be; and it is divided by Aristotle into four 
kinds krown by the rame,of the met»rzal, the 
formal, the (ficient and the finel ceme, The 
‘ficient cause is the agent, that is, - prominent 
or conspicucus jn producing a change or rọ- 
sult.” 
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In the present case T thirk that the accuse 
ed’s ection was the efficient cauce of the girl's 
death, thorgh her own action in picking up 
ard «atire ihe poison wer also recesrary in 
crder to effect ker death + just as in the illua- 
tration given in tbe Ccée the man who laid 
the turf and sticks over the pit with the in- 
tention of causing death was held to be the 
cause of the death of ihe man who ignorant- 
Jy -fell into the pit; althongh the death 
would not have cecvrred if be had not of 
his own free will walked to the spot where 
the pit was. The Ccde rays that the men 
who made the pit is guilty of culpable 
hcm'eide, and, in my opinion, the accused 
in the rresent case, who mixed the poison 
in the sweetmeat and gave it to be eaten, is 
equally guilty of that cffence. The mens «ea 
which is essential to erimiral rerponsibility 
existed with reference to the act done by 
the accused in attempting to kil Appala 
Narasimkuls, thovgh not in regard to the 
gil whose death be, in fact, caused, and 
that is all that the section reqnires. It 
does not ray “whoever voluntarily causes 
death,” cr require that ihe death actually 
caused should Lave been voluntarily caused. 
It is sufficient if ceath is actually, even 
though invcluníarily, caused to one person 
ly an actinterded to cause the death of 
another. It is the criminality of the inten- 
tion with regard to the Jatter that makes the 
act done ard the corsequence which follows 
frem it an c fence. 

Turning row to section | 300, It dian Peral 
Ccde, we fird that eolpable homicide is 
murder if the act by which death is caused 
is done with the intentioncf causing death, 
and does not fall wishin certain specified 
exceptions, none of which are applicable to 
the present case, 


lt follows that ihe accused in the present - 


case is guilty of muider, and this is rendered 
still more clear by section FOL of the Code. 
Tke cases in which enlpsble homicide is 
murder under rection 200 are not confined 
to cases in which the act by which the 
death is catsed is done with the intention 
of causirg death. Section 300 specifies 
other degrees of inteniion or krowledge 
which may cause the act to amount to 
murder, aid: then section 301 enacts, that 
Ifa person, by deirg any thing which he 
intends or knows to be likely.to‘cavse death, 
commits culpable homicide by causing the 


surface. 


death of any person, whose death he neither 
intends rot knows himself to be likely to 
cause, the culpable hom'‘cide committed 
by the cffender is of the deseription of which 
it would have been if he had caused the 
death of tbe person whose death he in- 
tended cr knew himself to be likely to 
cavea.” 

The rection does not enact any rule not 
deducible from the two preceding rections, 
but it declares in plain language an import- 
ant rule deducible, as we have seen, from 
those sections, just as an explanation to a 
section does. The rule could not well be 
stated as an explanation to either rection 299 
or gaction 800 as it relates to both. It was, 
fherefore, mcst convenient to state the rule 
by means of a fresh rection. The rule makes 
jt clear that culpable homicide may be 
committed by causing the death ofa per- 
son whom the offender neither intended, nor 
knew himself to be likely, to kill, a rule 
which though it dees not lie on the surface 
of section 299 yet is, as we have seen, deduci- 
ble from the generality of the words 
“causes death" and from the illustra'ion to 
the section; and the rule tben goes on to 
state that the quality of the homicide, that 
is, whether it amounts fo murder or not, 
will depend on the intention or knowledge 
which the offender had in regard to the 
pereon intended or known to be Lhkely to 
be k'lled cr ir jured, and not with referenceto 
his intention or knowledge with reference to 
the person actually killed, a rule deducible 
from the language of the sections 299 and 
800. though nof, perhaps, lying on their very 
The conclusion, then, at which I 
arrive, is that tbe accused in this case is 
guilty of murder as defined in sections Z99 to 
301, Indian Penal Code. 

This conclusion is in accord with the 
view of Norman, Offg. C. J., and Jackson, 
J., in therase reported in Letier No. 151, dated 
the {th February 1870 (1), where it is said: 
“The prisoner gave some poisoned rice water 
to an old woman who drank part herself and 
gave part toa little girl who died from the 
effect cof the poia-n. The offence of the 
prisoner, under section 361 ot the Irdian 
Penal Code, is murder" That the present 
neeused would be guilty of murder under 
English law is clear from the caseof Agnes 
Gore. In that case Agnes Gore mixed 

(1) 18 W. R. Cr. Lettors 2. 
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poison in some medicine sent by an Apothe- 
cary, Martin, to her husband, which he ate 
bat which did rot kill him, but afterwards 
killed the Apothecary, who to vindicate hia 
reputation iasted it M himself, having frst 
.Slirred it abont. Jt was resolved by all the 
Judges that the eaid Agnes was guilty of the 
murder of the said Martir, for the law 
conjoing the murderous intention of Agnes 
ja puttiog the poison into the electuary to 
kill her husband, with the event which 
thence ensuec; £c, the death of the said 
_Martir; for the putting of the poison into 
the electuary isthe occasion and causr; and 
the poisoning and death of the said Martin 
is the event, guia e:cntus est qui. «v cause 
segitur, ct dicuntur. evnlus qui cem courts 
erentust, ard the atirring of the «leotuary 
by Martin with bis kn f+ without the 
putting in of the poiscn by Agnes could not 
have been the cause of his death." (King’s 
Bench. 77 Evglish Reports, page 5:3, at 
page 854). 

A number of other English cases have 
been referred to, but itis unnecessary to 
discuss them as we meat decide the case in 
accordance with the p ovisions of the Indian 
Penal Code, and these are not necessarily 
the same as the English law. 

In the resolt | won'd allow the appeal 
by. Government and convict the accused of 
the murder of Rajalakshmi. 


The sccused wes crigirally sentenced to 
7 years’ rigoreus imprisonment for having 
attempted to murder Appala Narasimhulu. 
This sentence was enhanced toone of trange 
portaticn fur life by this Conrt actit gas 
a Court of Revision in December 1910, 
when this appeal was not before them, 
Lockirg to these facts, I am unwilling to 
now impose a sentence of death, though it 
would have been appropriate if the aceused 
had been convicted of murder at the origi- 
nal trial. 


Su:pvra A:y-R, J.— In this case the 
accused Suryanarayana Murthi was charged 
by the Sessions Court of Gauj*sm with the 
murder of a yourg gil named Rajalakshmi 
and with attempt to mrrder one Appala 
Narasimhulu by administering poison to 
each of them on the 9th February 1910. 
He was convicted by the Sessions Court on 
ihe latter count, but was acquitted on the 
former count and was sentenced to 7 years’ 


rigorous imprisonment, He appealed 
sgainst the conviction and’ sentence in 
Criminal Appeal No. 522 of 1910, and 
this Court confirmed the conviction and 
enharced the sentence to transportation 
for life. The present appeal is by the 
Government against his acquittal on the 
charge of murdering Rajalakshmi. 

The facta, as found by the lower Court, 
are that the accused, who was a clerk, in 
the Settlement Office at Chicaccle, got the 
life of Appala  Narssimhulu, the Prosecu- 
tion Ist witness, insured in two Insurance 
Companies for the sam of Rs. 4,000 in all, 
having paid the premia himself; that the 
2nd premium for one of the insnrances fell 
due on the 12th January 1910, and the 
grace pericd for its payment would elapse 
on ihe 2th February 1910; that the Prose- 
cution lst witness being at the same t me 
badly  rressed for means of subsistence 
asked the accused for money on the morn: 
ing of 9th February ; that the latter asked 
him to meet him in the evening at the 
house of his (the arensed’s) brother.in- 
law, the Proseention Sih witness ; that at 
that house the accused gave the Proseeu- 
tion lst witness a white substance which 
he called ‘kaka’ but which really con- 
tained arsenic and mercury in soluble 
form ; that the Prosecution Ist witness 
havirg eaten a portion of the kalva 
threw aside ihe rest;that it was picked 
up ky the daughter of the Prosecution 8th 
witness, the deceased Rajalakshmi, who ate 
a portion of it lerse]lf and gave another pcre 
tion toa child of a neighbour, and that both 
Rajalakshmi and the other child were se'zàid 
with vomiting and purging and finally died, 
Rajalakshmi some 4 daya after she ate the 
halvo and the other child 2 days earlier. After 
the Presecution lst witness had thrown away 
the Aai:a, both he and the accused went ` 
to the bizar ard the accused gave Pro- 
secution Ist witness some more kalva, 
The Prosecution 1st witness suffered in 
consequence for a number of days but 
survived The secused, as already stated, 
had been sentencəd to transportation for 
life for attempting to murder the Prosecution 
lst witness. 

Tne case forthe prosecution with refer. 
euce tothe poisoning of Rajalakshmi «was, 
as sworn to by the Prosecution Ist wit. 
ness, that when the accused gave him 
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the ‘halva’, the girl asked for a piere of it and 
that the accused, though he repriman led 
her at first, gave her a small portion. Bat L 
agree with the learned Sessions Judze 
that this story is improbable, Tha girl 
was the accused’s own nieca baing his 
sister's daughter. He and her father 
(the Prosecution Bh witness) were on good 
terms. He had absolutely no motive to 
kill her, and there was no necessity for 
giving her the kalva. The accused, iu 
his statement to the Magistrate (the Pro- 
section 22id witness), soon after the 
occurrence, said that the gitl had picked 
up the halra and eaten it. He had made 
& similar statement to the Proseoution 
8ih witness when the latter returned to 
his house on the evening of the 9th 
immediately after the girl had eaten it. 
This statement is in accordance with the 
probahilities of the case, and we accept 
the Sessions Judge’s finding that the Aalva 
was not given to the girl by the accused, 
but picked up. by her after the Prosecution 
Ist witness had brown it away. The 
question we have to decide is whether on 
these facts, the accused is guilty of the 
murder sf the girl. At the conclu- 
sion of the arguments we tock time to 
consider our judgment, as the point appear- 
ed to us to be one of considerable importance, 
but we intimated that, even if the accased 
should be held tə be guilty of murder, we 
would not consider it necassary, in the cir- 
cumstances, to inflict on. him the extremo 
penality of the law, 

It is clear that the accused had no iu- 
tention of causing the death of the gir’, 
Rajalakshmi. But it is contended that 
the accused is guilty of murder as he had 
the intention of cansing the death of the 
Prosecution Ist witness, and it is imma- 
terial that he had not the jatention of 
causing the death of the girl herself. 
Rection 299, Indian Penal Code, enacts that 

whoever ceuses death by doing an aot 
with the intention of cansing death, or 
with the knowledze that be is likely by 
such act to cause death commits the offenen 
of culcable homicide.” Section £0) gays: 
culpable homicide is murder, if the ast by 
which the death is caused is done with the 
intenion of causing death.” Sagtion 201 lays 
down, that “If a person, by doing anything 
which he intends or knows to be likely to 


cause death, commits oulpable homicide by 
canaing the death of auy person, whose 
death he neither intends nor kaoxwa him- 
self to be likely to canas, the aulpabla ho- 
micida committed by the offender is of the 
d'ssription of whch it wonld have baen if he 
had caused the death of the person whos; 
death he intend-d or knew himself to be 
J ksly to cause.” The contention of tha 
learned Fublic Proseeutor, to put it very 
shortly, is (1) that it was the accused's act 
that caused the death of the girl], and (2) 
that the accused had the intention of 
causing death when he gave the poiscn 
to the Prosecution Ist witness and was, 
therefore, guilty of ary death that resulted 
from his act. Heurges that the sections of 
the Penal Vode practically reproduce the 
Eoglish law, according to which the caus- 
ing of death with malice aforethough’. thovgh 
the malice miy uot be direc'ed against a 
particalar individual whoss death ensues, 
would amount to murder. B-fore referring 
to the English law, [ shall consider the pro- 
v 8ious of the Penal Code bearing on tha 
subject. If Mr. Napier} contention be 
sound, ik would make no difference whether 
Appala Narasimhulv, the Prosecution lat 
witness, also died in consequence of the poison 
or not; nor would it make any differenca if, 
instead of the poison being picked up by the 
girl and eaten by herself, she gave it to 
some one else and that one to another again 
and go on if 16 changed any number of hands, 
The accused would be guilty of the marder 
of one and all of the persons who might take 
the poison, though it might have been 
impossible for him to imagine that it woald 
change hands in the manner that it did, 
The contention practically amounts to saying 
that the intervention of other agencies, and 
of any number-of them, before death resulta, 
would make no difference in the gailt of the 
accused, that causing death does not mean 
being the proximate cause of death, but 
merely being a link ia the chain of the 
causes or events leading to the death, and 
that, farther, any knowledga on the part of 
the sesused that such a chain of events 
might result from his ach jis quite immate- 
rial. lt is primo f cie diffi u't to uphold such 
an argument. Now is there anything in tha 
sections of the Penal Code to supporti ? Sec. 
tion 49 provides that “A person is said 6» cause 
an effect ‘voluntarily’ when he causes it by 
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means whereby he intended to cars: it, or by 
means which, at the time of employing those 
means, he knew or had reason to believe to b» 
likely to cru eit." The illustration to the 
section is that if a person sets fire by night to 
an inhabited house in a large town for the 
purpose of facilitating robbery, and thua 
causes the death of a persor, he would be 
taken to have caused the death voluntarily 
if he knew that he was likely to cauie it 
even though he may not have intended to 
cause death and may even be sorry that 
death had been caused by his act. The 
section and the illustration both show that 
causation with respect to auy event invol- 
ves that the person should hav; kaowledga 
that the event was likely to result from 
his act. Section 299, Indian Penal Code, in 
my opinion, does not lead to a different conclu-~ 
sion. But, before dealing with i‘, [ must turn 
to section 801, Indian Penal Vode. That 
secticn apparently applies to a case where 
the death of the person whose death was in- 
tended or kaown to be likely to occue by 
the person doing the ac‘, does not, as a 
fact, occar, but the deatn of some one else 
occurs as the result of the act done by him. 
It evidently does not apply where the death 
both of the person whose death was ia 
contemplation and of .another person or 
persons, has occurred. Can it be said 
that, in such a case, the doer of the act 
is guilty of homicide with reference to 
those whose death was not intended by 
him and could not have been foreseen 
by him as likely to ocomP Are we to hold 
that a man who knows that his act is likely 
to cause the death of one person is guilty 
of the death of all the others who happen 
to dic, but whose death was far beyond his 
imaginatio.P  Sueh a proposition it is im- 
possible to maintain in Criminal Law. 
Section 301 of the Indian Penal Code has 
reference to a case where a person intend. 
ing to cause the death of A., say ky striking 
or shooting him, kills B. because X. is in the 
place where he imagined A. to be, or B. rushes 
in to save A, and receives the injury intended 
for A. The reason for not exculpating the 
wrong doer in such cases is that he must 
take the risk cf some other person being 
in the place where he expected to fini A., 
or, of some one else intervening between 
him and A. The secrion is a qualificition 
of the rule laid down in section 292 and 


is evidently confined to cases where the 
death of the persou intended or known to 
be likely to be killed does not result. If 
the Public Prosecutor's general proposition 
were right, section SOL of the Indian Penal 
Code would seem to be unnecessary, as 
section 299 would be quite eaough. If a 
person is intended by section 229 to be held 
to be guil y for deaths which are nob known 
to be liil; to occur, then that section 
might itself have been worded differently 
so as to show that the particalar death 
caused need not have been intended or fore. 
seen and, what is more important, section 


301 of the Indian Penal Court would not be 


limited to cases where the death of the 
particular individual intended or fore- 
seen does not occur, The gereral theory 
of the Criminal Liw is that the doer 
of an act is responsible only for the con- 
sequences intended or known to be likaly 
to ensu:; for otherwise he could not be said 
to have caused the effect ‘voluntarily,’ and 
a person is not responsill» for the in- 
v.lintary cffects of his acts. Illustrations 
A, and B,i1 my opinion, rupport this view, 
Sections 823 and 324 show that a person 
is responsible in the case of hurt or griev ua 
hurt only for what he casses voluntarily; 
and section 321 shows that hurt tothe 
particular person in question must have 
been intended or foreseen. In the eye of 
the law, no doubt, a man will be tr k :n to 
have foreseen what an ordinary individual 
ought to foreser, aud it will not be open 
to him to plead that he himself was so 
foolish as, in fact, not to foresee the cons 
sequence of his act. A person might in 
some cases be responsible for effects of 
which his act is not the proximate cause 
where the effect is likely to arisein the ordi. 
nary ccuree of events to result from the act. 
This rule will certainly hold good where a 
person's act set in motion only physical causes 
which lead to the effecta actually occuring; 
when the effect is not due merely to physical 
causes set in operation by an act, but other 
pers ns’ wills intervening are equally 
necessary causes with the original act to 
lead to the result, it is more difficult to 
decide whether the act in question can ba 
said to be the cause of the effect finally 
produced. The Code throws very littls 
light on the question. Ordinarily, a man 
ig not criminally responsible for the acta 
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of another person, and ordinarily his act 
should not be heldto b» the cause of a 
consequence which would not result with- 
oat the intervention. of another human 
agency. Sir J. Fi'n James Stephen, in his 
History of the Criminal Law of England, 
Vol 1I, p.8, say: “A mor» remarkable 
set of cases are those in which death is 
caused by some act which does unques- 
tionably cause it, butdoes so through the 
intervention of theindependent voluntary 
act of some other person. Suppose, for 
instance, A. tells B. of facts which operate 
asa motive to B, for the murder of O. lb 
would be an abuse of language to say that 
A, had killed 0., though, no donbt, te has 
been the remote cause of O.'s death.’ The 
learned aathor proceeds to point out that, 
even when & person counsels, procures or 
commands another to do an act, he would 
be only guilty as an abettor but not as a 
principal offender whose act caused the 
result, say murder. Thisis the well settled 
principle of the English Law, though there 
appear to be one or two exceptions, to be 
hereafter pointed ont. No such exceptions 
are mentioned in the Indian Code. They 
may, perhaps, be recognised where the doer 
of the act know that it would be | kaly 
that his own act would lead other persons, 
not acting wrorgfully, to act in such a 
manner asto cause the effect actually pro- 
duced. But the scope of the exceptions can- 
not cover those cases where the doer could not 
foresee that other persons would act in 
the manner indicated above. This is the 
principle adopted in determining civil 
liability for wrongs. See the discussion of 
ihe question in Baker v. Snell (%). A 
stricter rule cannot b» applied in cases of 
criminal liability, 

Now, can it be said that the accused in 
this case knew it to be likely that the Pro- 
secution Ist witness would give a portion 
of the kalva tothe girl Rajalakshmi? Ac- 
cording to section 26 of the Indian Penal 
Oode, “ A person is said to hava'reason to 
believe’ a thing if he has sufficient causa 
to believe that thing but not otherwise." 
A trader whosells a basket of poisoned 
oranges may ba said to have snuffisient 
reason to believe” that the bayer would 
give them to various persons to eat; bat 


(2) (1998) 2 K. B. 835,77 L.J. B 1039, 24 T. L. 
R, 811; 93 iL. T, 753; 21 Cox, C. g. 110. 


one who gives aslica of an orange to 
another to eat on the spot conl] not be 
said to have ‘sufficient reason to bolieve;' 
that he would give half of that slice» t» 
another person to eat or that he would 
throw away a portion and that another 
would ent ib. The prison was thrown 
aside here not by the accused bit by tho 
Prosecution lst witness, The girl’s death 
could not have been caused but for the 1n- 
tervention of the Prosecution Ist witness’s 
agency. The case, in my opinion, is not one 
covered by section Ol of the Indian Penal 
Code. The ecnclusion, therefore, appears to 
follow that the accused is not guilty of 
culpable homicide by doing an act which 
caused the death of the girl. Mc. Napier, as 
already mentiored, has contended that the 
law in this country on the qnestion is really 
the same as ia EKogland;and he relies on 
two English cases in suppor of his conten- 
tion, viz, Saunders cas» and Agnes Gore's 
cise. I may preface my observations on the 
English Liaw by citing Mc. Mayne’s remark 
that “ culpable homicide is perhaps the one 
branch of Criminal Law in which an Indian 
student must be most careful in accepting 
the guidance of Koglish authorities.” Ac- 
eording to the Higlish Liw, “Marder is the 
unlawfal killing, by any person of sound 
memory and discretion, of any person under 
the King's peace, with malice aforethought, 
either express or implied by luo. This malice 
aforethought which distinguishes murder 
from other species of homicide ia not limited 
to particular ill-will against the person 
slain, bat means that the fact has been 
attended with such circumstavces as are the 
ordinary symptoms of a wicked, depraved, 
and malignaut spirit;a heart regardless of 
social duty, and deliberately bent upon 
mischio^, Any formed design of doing 
mischief may be called malice; and, therfore, 
not only killing from premeditated hatred 
or revenge against the person killed; but 
also, in many other cases, killing accompani- 
ed with circumstances that shew the heart 
to be previously wicked, is adjudged to ba 
killing of malice aforethought and, con. 
sequently, murder'— Rossell on Crimes and 
Misdemeanoars, 7ch Edition, Volume 1, pago 
655. lt will be observed that, in this dee 
fiaition, malice is made an essential requisite 
and all cases have to be brought under it, 
Knowledge that the act is lik.ly to cause 
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death is not part of the definition. Nor have 
we any words to import is what contained 
in the explarations to section 269 of the 
Indian Penal Cede, cr in clauses 2, 3 and 4 
of section 809. The law was worked out 
in E: gland to its present scndition by a 
series of judicial decisiors. This accounts 
for the statement that gereral malice is 
enough and that it need not be directed 
against the particular individual killed. 
Hence, also, the proposition that wicked 
intention to injure is enough and intention 
to kill the individual is not necessary. See 
Roscoe's Criminal Evidence, 13th Edition, 
pages 617 to 619. Malice, again, is explained 
to mean malice implied by law as well as 
malice in fact. The result is, the law in 
England is not as different from that in 
India as a compariscn of the definitions 
might, at firat sig't, indicate. "his is 
apparent from the statement of the English 
Law at pages 20— 22, Volume 3 of Stephen’s 
Histcry of the Criminal Law. The statement, 
however, shows that the law is not identical 
in both countries. In England an intention 
to commit any felony will make the act 
murder if death results! Again, if a child 
under years of diacretion,a madman, or 
any other person of defective mind, 18 inci‘ed 
to commit a crime, the inciter is the 
principal ez necessitate, though absent when 
the thing was done, In point of law the act 
of the innocent agent is as much the act of 
the procurer as if be were present and did 
the act himsel*." See Russell on Crimes, 
Vol J, page 104. The Índian law does not 
make the abettcr guilty of the principal 
offence in such circumstances. There is also 
a presumption in the Erglish Jaw that 
“All homicide is malicious and murder, until 
the contrary appears from circumstances of 
alleviation, excuse, or justification ; and it 
is incumbent upon the prisoner to maze out 
such circumstances to the ratisfacticn of the 
Court aud Jury, urless they arise out of 
ihe evidence produced against him." See 
Russell on Crimes, Vol. I, page €57. There 
is ro such presumption here. In Saunder’s 
case, as stated in Roscoe's Criminal Evi- 
derce, page 154, where the prisoner intend- 
ing i9 poison his wife gave her a poisoned 
apple which she, ignorant of its nature, 
gave to a child who took it and died, 
This was held murder in the husband 
‘although being present he endeavoured to 


dissuade his wife from giving it to the 
child. In Hale’s Pleas of the Crown, Vol. I, 
436, ib is not stated that he prisoner 
endeavoared to dis: ude his wife from giving 
the apple to the child. Oa the other hand, 
the author says: ‘if 4 commands or counsels 
B. to kill O. and before the fact is done Á. 
repents and comes to B. and expressly 
discharges him from the fact and counter. 
mands it, if after the countermand B. does 
it, it is murder in B., but A, is not accessory.” 
The decision apparently proceeded on the 
English rule that the innocence of interven- 
ing agents had the effect of holding the 
prisoner liall; as the principal ofender. In 
Agnes Gore's case, 77 English Reports, 
£53, the wife who mixed ratsbau in a 
portion sent by the Apothecary to her 
husband which did not kill him but killed the 
Apothecary who, to vindicate his rapatation, 
tasted it himself, having first stirred ib up, 
was held guilty cf murder because the 
wifa had the intention of killing the husband 
though not of killing the Apothecary. It 
is possib':e that an Indian Court may hold 
in such a case that it was the duty of the 
wife to warn and prevent the Apothecary 
from tasting the portion and that she was 
guilty of anillegal omission in not doing so. 
Whether the case might not come under 
section 301, Indian Penal Code. also, it is 
unnecessary to consider. In Th: Queen v. 
Latimer (3) “the prisoner, in striking at a 
man, struck and wounded a woman beside 
him. At the trial ofan, indictment against 
the prisoner uaider 24 and 25 Vic. c. 10), 
section 20, fur unlawfally and maliciously 
wen ding her, the Jury f. and that the blow 
was unlawful and malicious and did, in fact, 
wound her, bat that the striking of her was 
purely accidental, and not such a consequence 
of the blow as the prisoner ought to have 
expected." The Court of Crown Cases 
Reserved held that the prisoner was guilty. 
The decision proceeded upon the words of 
the statute. Section 18 enacted that 
" Whosoever shall unlawfully and maliciously 
cause any grievous bodi'y harm to any per- 
gon with malicious in'eut shall be guilty of 
felony." Then, section 20, layving out the 
intent, provided that whosoever shall u law- 
fully aod maliciously woaad or ind-ob any 
grievous bodily harm upon any other person 
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shall be guilty of misdemeanour. Lord 
Coleridge, C. J., pointed out t! a* the langu- 
age of sections 18 aad 20 was different and 
that the .earlier statute had been altered 
which provided that the intention should 
be against the person injured, In Regina 
v. Michuel (4), where a bottle containing 
poison was put on the mantle-piece _ where 
a little child found it and gave part 
of the contents to the prisoner’s child who 
soon after died, the Judges were of opision 
that "the administering of the poison by the 
child was, under the circumstances of the case, 
a3 much in point of law an administering by 
the prisoner as ifthe prisoner had actually 
administered it with ber own hand.” This 
deci:i n also, no doubt, proceeded on the 
ground of want of discretion in the inter- 
venor, the ehild. The Indian Courts may 
hold that a person who keeps poison sb a 
place where others might have access to if 
must be taken to know that death is likely 
to result from the act. It is clear that Bag- 
lish decisions are not always a safe guide in 
deciding cases in this country where the proa- 
visions of the Penal Code must be applied. 
In Shanke: Balkrishna v. E ngeror (5), the 
Calcutta High Court held that the prisoner 
in the case, an Assistant Railway Station 
Master, was not liable where death would 
not have resulted if the Guard had not acted 
carelessly, as the prisoner could not be taken 
to know that the accident to the train, which 
resulted in the loss of human life, was 
Lkiy to lead’ fo death. In Hmpress v. 
Sahae Rae (6), which may be usefully come 
pared with The Q.een v. Latimer (3), aud 
where also the prisoner was held guilty, the 
decision was put on the ground that the 
prisoner knew it to be likely that the blow 
would fall on a person for whom he had not 
intended it. Holding, as I do, that, in the 
circumstances of this ease, the prisoner oould 
not be said to have known that it was likely 
that the Prosecution Ist witness could throw 
aside the hil.aso as to be picked up and 
eaten by some one else aud that the prisoner 
was not responsible, in the circamstances, for 
the volantary act of Prosecution lst witness, 
I must come to the sonclusion that the pri- 
Boner is not guil!y of the murder of the girl 


DE M e 120, 
(5) 320.73;8C. W. N 6 EE L, J. 631. 
(6) 8 0. 623; 2 C. L. R, 3 


Rajalakshmi. It is not aontended that there 
was a legal daty on the part of the accused 
to prevent the girl fromeating the halo: aad 
that he was guilty of murder by an illegal 
omission. 

I would uphold the finding of acquittal 
of the lower Court and dismiss the appeal. 

Bensoy, J.—Ag we differ ia our opinions 
as to the guilt of the accused, the cass will 
be laid before another Judge of this Court, 
with ouropinions under section 429, Ori- 
minal Proesdure Code. 

This appeal coming on for hearing on 
Thursday, the 23rd of November 1911, under 
the vrovisionsof section 429 of the Coda 
of Criminal Procedure, and having stood 
over for consideration till this day, the Court 
delivered the following 

JUDGMENT.—The question for decision is 
whether the accused Suryanarayanamurti is 
guilty of an offence under section 302, Indian 
Penal Code, in the fullowing circumstances. 
He wanted to kill one Appala Narasimhulu 
on whose life he had effected rather large 
insurances and for that purpose gave him 
some kalva (a sort of sweetmeat), in which 
he had mixed arsenic and mercury in a 
soluble form, to eat. This was at the house 
of the accused’s brother-ia-law, where Appala_ 
Narasimhulu had ealled by appointment. 
The man ate a portion of the hialva, but not 
liking ita taste threw away the remainder on 
the spot. ‘I‘hen, according to the view of the 
evidence, accepted by my learned brothers 
Benson and Sundra Aiyar, J J., as well as 
by the Sessions Judge, a girl of 8or9 yeara, 
named Rajalakshmi, the daughter of the 
accused’s brother-in law, picksd up the 
poisoned kalva, ate a portion of it herself, 
aud gave some to another child of the house, 
Both the children died of the effects of the 
poison, but Appala Narasimhuln, the intended 
victim, survived, though after considerable 
suffering. It is also found as a fact, and [I 
agree with the finding, that Rajalakshmi and 
the other girl ate the halsa without the. 
kaowledge of the accused, who did not intend 
to eause their death: Upon these facts 
Banson, J., would find the acensel guilty of 
murder of  Rajalakshmi, while Sundra 
Aiyar, J., agreeing with the Sessions Judge, 
holds a contrary view. 


The question depends upon the provisions 
of the Indian Penal Code on the sabject ag 
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contained in sections 299 to 301. The first 
point for inquiry is whether the definition of 
culpable homicide, as given in section 299, 
requires that the accused’s intention to cause 
death or his knowledge that death is likely 
to be caused by his actin question must be 
found to exist with referencetothe particalar 
person whose death has actually been caused 
by such act, or it is sufficient for purposes of 
the section, if criminal intention or knowledge 
on part of the accused existed with reference 
to any human being, though the death of the 
person who actually fell a victim to the 
accused's act was never compassed by him. 
I find nothing in the words of the section 
which would justify the limited construction. 
Section 299 says: ‘whoever causes death by 
doing an act with the intention of causing 
death, or with the intention of causing such 
bodily injary as is likely to cause death, or 
with the knowledge that he is likely by such 
act to cause death, commits the offence of 
culpable homicide.” The language is per- 
fectly general; all that it requires is that 
there should be an intention to cause death 
or a knowledge that death is likely to ba the 
result, and there is nothing in reason which, 
in my opinion, would warrant us in saying 
that the homicidal intention or knowledge 
must be with reference to the life of the 
person whose death is actually caused. The 
law affords protection equally to the lives of 
all persons, and once the criminal intention, 
that is, an intention to destroy human life, 
is found, I do notsea why it should make 
any difference whether the act done with 
such intention causes the death of the person 
aimed at or of some one else. Illustration 
A. to section 299 makes it quite clear that 
the Legislature deliberately employed general 
and unqualified language in order to cover 
cases where the person whose death is caused 
by the act of the accused was not the person 
intended to be killed by him but some other 
person. t ection 301 also supports this con- 
struction, as ib assumes that the accused in 
such cases would be guilty of culpable homi- 
cide; and I may here point out that the ob- 
ject of this sec:ion is to lay down that the 
nature of culpable homicide of which the 
accused in these cases would be guilty,namely, 
whether murder or not, would be the same 
as he would have been guilty of, if the per- 
gon whose death was intended to ba brought 
about had been killed. Now, the first para- 


graph of section 30) declares that culpable 
homicide shall be deemed to be murder if 
the act by which death is caused is done 
with the intention of causing death, using 80 
far the very words of section 299. In the 
2nd and 2rd paragraphs of section 300 
the lenguage is not quite identical with thatof 
the corresponding provisions in section 299, 
and quastions may possibly arise whether, 
where the fatalact was done not with the 
intention of csusing death but with the inten- 
tion of causing such bodily injury as is likely 
to cause death, or with the knowledge that 
the accused is likely, bysuch act, to cause 
death, the offence wculd be one of murder 
or culpable homicide not amounting to 
murder, Butit is not necessary for me 
to express any opinion on these matters as in 
the present case the prisoner undoubtedly 
intended to cause death. 

The next point for consideration is whe- 
ther the death of Rajalakshmi was caused 
by the accused’s act within the meaning 
of section 299. The question is really 
one of fact or of proper inference to be 
drawn from the facts. The girl’s death 
was caused by eating the sweetmeat in 
which the accused had mixed poison and 
which he brought to the house where the 
girl livedin order to giveit to the man for 
whom it was intended. It was given to 
him, but he,not relishing the taste cf it, 
threw it down. The deceased girl soon 
afterwards picked it-up and ate it. Bat 
the accused was not present when Raja- 
Inkihmi ate it, and we may even take ib that 
if theaccused had been present, he would 
have prevented the girl from eating the sweet- 
meat. These being the facts, there can be, 
however, no doubt that the aot of the accused 
in mixing arsenic in the kalja and giving it to 
Appla Narasimhulu in Rajalakshmi’s house 
was one cause in the chain of causes which 
brought about the girl's death, The question 
then is whether this act of the accused was 
such. a cause of Rajalakshmi’s death 
as to justify us in imputing it to such act. 
In my opioion tt was. Obviously, it is not 
possible to lay down any general test as 
to what should be regarded in criminal 
law as the responsible cause of a certain 
result when that result, asit often happens, 
is due to a series of causes. We have 
to consider in each case the relative value 
and offisiency of the different causes in 
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producing the effect and then to say whether 
responsibility should be assigned to a 
particular act or not asthe proximate and 
efficient cause. But it may be observed 
that it cannot bea srfiicient criterion in 
this connection whether the effect could have 
been produced in the case in question without 
a particular cause, for itis involved io the 
very idea of a cause thatthe result conld not 
have been produced without it, Nor would 
it be correct to lay down generally that 
the intervention of the act ofa voluntary 
agent must necessarily absolve the person 
between whose act and result it intervenes. 
For instance, if A. mixes poison iu the 
food of B. with the intention of killing B. 
and B. eats the fcod and is killed thereby, 
A. wculd be guilty of murder, even though 
the eating of the poisoned food, which was the 
voluntary act of B., intervened between the act 
of A. and Bs death. So here the throwing aside 
of the sweetmeat by Appala Narasimhulu 
and the picking and the’ eating of it by 
Rajalakshimi cannot absolve the accused from 
responsiblity for his act. No doubt, the inter- 
vening acts or events may sometime be 
such as to deprive the earlier act of the 
character of au efficient cause. Now, 
suppose in this case Appala Narasimhulu 
had discovered that the sweetmeat was 
poisoned and then gave itto Rajalakshmi 
to eat, itis to his act that Rajalakshmi’s 
death would be imputed and not to the 
accused’s, Or, suppose Appala Narasimhulnu, 
either suspecting that the sweetmeat was 
poisoned or merely thinking that it was not 
fit to be eaten, threwit away in some 
unfrequented place so as to put it out of 
harm’s way and Rajalakshmi happening 
afterwards to pass that way picked it up 
and ateit and was killed, the act of the 
accused in mixing the poison in the sweets 
meat could in that case hardly be said to 
have caused her death within the meaning 
of section 299, On the other hand, sup- 
pose Appala  Narasimhulu finding Raja- 
lakshmi standisg near him and without 
suspecting thai there was anything wrong 
with the sweetmeat gave a portion of it 
to her and. she ate it and was killed, could 
it be said that the accused who had given the 
poisoned sweetmeat to Appala Narasimhulu 
was not responsible for the death of 
RajalakshmiP I think not. 


And there 


is really no difference between such a case 
and the present case, The ruling reported 
in Letter No. 151, datelihe 9h Februrry 
1873 (1), also supports the view of the law 
which I have tried to express. 

Reference has been made to the Eng- 
lish law on the point, and, though the case 
must be decided solely upon the provi- 
sions of the Indian Penal Code, I may ob- 
serve that there can be no doubt that under 
the English law as well the accused 
would be gailty of murder. Ia English 
law it is sufficient to show that the act by 
which death was caused was done with malice 
aforethought, and itis nob necessary that 
malice should be towards the person whose 
death has been actually caused. This is 
well illustrated in the well-known case 
of Agnes Gore (77 Eng. Rep. 853) and in 
Saunder's case (1  Hale's Pleas of the 
Crown, page 436) and als» in Regina v. 
Michael (4). No doubt, “malice afore- 
thought,” at least according to the old inter. 
pretation of it as including an intention to 
commit any felony, covers wider ground in 
the Eoglish law than the criminal intention or 
knowledge required by sections 292 and 300, 
Indian Penal Code, bat the law in India on 
the poiat in question in this cage is, undoubt- 
edly, in my opinion, the same as in England, 

Agreeing, therefore, with Benson, J., I set 
aside the order of the Sessions Judge 
acquitting the accused of the charge of 
murder and convict him of an offence under 
section 302, Irdian Penal Code. I also agree 
with him that,in the circumstances of the 
case, ib ig not necessary to impose upon the 
accused the extreme penalty of the law, and 
I sentence the accused under section 302, 
Indian Penal Code, to transportation for life, 


4 pzeal allowed. 
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SALCUTTA HIGH COURT. 
Crimivat Revision No. 1383 cr 1911, 
January 22, 1912. 
Tresent:—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-din. 

ALIA RAIL AND OTHERS— ÁC2USED — 
PETITIONERS 
Versus 
JHINGUR TEW ARI— COMPLAINANT — 


OrrcsiT& PARTY. 

Local inspection — Criminal case—Omission to place 
on record results of inspection, if fatal —Irregularity— 
Prejudice — Local inspection, several kinds of —Criminal 
Procedure Uode (Act V of 1893), s. 7983 — Mere local 
observation, if can override necessity of evidence—Note 
of inspection to be placed on recorá—Omission, effect 


of. 

15 cannot be said that in all cases, an omission to 
place on record the results of a local inspection is 
a fatal error of jurisdiction apart from any prejudice 
which it may cause to the accused. 

Joy Coomar v. Bundhoo Lal, 9 C. 333; 12 C. L. R. 490, 
relied upon. 

Where a Magistrate made no note at the time 
of his local inspection, as he should have done, but 
embodied the resalt of his inspection in his judg- 
ment delivered four days later and when what he 
gaw must have been fresh in his memory: 

Heid, that his omission to make a note at the time, 
though irregular, could not be said to have caused 
any failure of justice. 

There are three kinds of local inspections: (1) 
those authorized or directed by the Criminal 
Procedure tode and which are governed by the rules 
and limitations imposed by that Code, (2) those 
which are in the nature of a view by the Jury 
laid down in section 293 of the Code, and the Magis- 
irates, having the functions of both Judge and Jury in 
cases decided by them, may view the place in any 
case to follow or understand the evidence, and (3) 
tho e held by the Magistrates to satisfy themselves on 
certain disputed points. 

Mere local observation cannot be allowed to over. 
ride the necessity for evidence and a case cannot be 
decided merely on an observation made by the Court 
locally. 

It is nota positive rule of law that a note must be 
placed on the record on the spot at the time of the 
local inspection, and if the omission has not pro- 
judiced any party, the irregularity cannot exclude the 
relevant and important matter—the Magistrate’s local 
inspection. : 

A Magistrate cannot import into his judgment 
matters of opinion and inference based on ciroum. 
stances not on the record. 

Babbon Sheikh v. Emperor, 31 C. 310; 5 Ind. Cas. 
365; 14 O. W. N. 422; 11 C, L. J. 335; 11 Cr. L. d, 121, 


referred to. 


Rule against the order of the Sub-Divi- 
sional Magistrate of Bhabua, dated July 27th 
1911, convicting the petitioners under sec- 
tions 147, 223/149 of the Indian Penal Code, 
and sentencing the petitioners Nos, 1 ta 6 to 
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six months’ rigorous imprisonment under 
each section, {the sentences to run concur- 
rently), and sentencing the petitioners Nos. 7 
and 8 to pay Hs. 25 as fine under section 323, 
Indian Penal Code,in defavlt six months’ 
rigorous imprisonment, and directing further 
that all the petitioners should execute bonds 
under section 103, Criminal Procedure Code, 
for Rs, 150 each to keep the peace for two 
years, which order was confirmed on appeal 
by the Sessions Judge of Shahabad, on Sep- 
tember 23rd, 1911. ] 

Babus Dwarka Neth Mitter and Manindra 
Nath Bener‘ee, for the Petitioners, 

Babu Srish Chandra Chaudhuri, Junior 
Government Pleader, for the Opposite Party. 

JUDGMENT.—This wasa Rule calling 
upon the District Magistrate of Shahabad to 
show cause why the couviciion of the peti- 
tiorers should not be set aside on the ground 
that the lower Court inspected the place 
where the offence is said to have been com- 
mitted and did not recorda note of what 
he saw, 

Now, what happened in this case was this; 
the defence urged that thesides of the kote 
or mound cn which the assault to: k place are 
unscaleable and this space was not sufficient 
to hold so many persons. This being a point 
on which the Magistrate says he could satisfy 
himself, he visited the place on the Z3rd of 
July and found, as he puts it, that his 
trouble for the defence had been wasted; 
there was no qpestion of the place being 
inaccessible, it was merely a alight slope on 
the south and on the north ib was practically 
on a level with the village, while as for the 
place of assault i6 was sufficient to hold twice 
the number of persons. 

The learned- Judga in appealin dealing 
with this point briefly recapitulated the above 
finding and says that the Magistrate visited 
the spot as these were points that could be 
verified by a local inquiry. Before the 
Judge it was urged that the Magistrate bad 
made no note at the time of his local inspec- 
tion. This the Judge says he certainly 
should have done. However, he bad em- 
bodied the result of his inspection in his 
judgment which was delivered only four 
days later and when what he saw must have 
been fresh in his memory. Thus, in the 
Judge’s opinion hia omission to make a note 
ab the time, though irregular, cannot be said 
to have caused any failure of justice, 
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In this we fully agree, and the only ques- 
tion we have to consider is whether in all 
cases the omission to place on the record the 
results of a local inspection is a fatal error of 
jurisdiction aperi from any preiudice which 
it may cause tothe accused. We do not find 
any authority for such a proposition. The 
case relied on by the learned Vakil, who 
obtained the Rule, is that of Babbon Sheikh v. 
Emperor (1). But none of the judgments 
delivered in that case consider or deal with 
the ruling in the oase of Joy Ocomar v 
Bundhco Lal (2), though that case was cited 
in argument for another reason. 

That ruling imports a reason for giving 
evidentiary value to Jocal inspections which 
seems to have been overlocked in subsequent 
decisions. What those reasons are we shall 
deal with later on. 

But what wedesire to point out here is 
that there are in «ffect three different kinds 
of local inspections: 

(1) Those thatare authorised or directed 
by the Code of Criminal Procedure and which 
are governed by the rules and limitations 
impcsed by the Code itself; 

(2) Those which are in the nature of the 
view by the Jury laid down in section ,293 
of the Code. Magistrates having the fune- 
tions of both Judge and Jury in cases decided 
by them may, in our opinion, view the place 
in any case in order, as the rulings on tke 
points say, tofollow or understand the evi- 
dence. Weare fortified in this opinion by 
the ruling Jn ve Lallji (3). It is, as the 
Judges there say, not only not objectionable, 
but in many cases highly advisable, that a 
Magistrate trying a criminal caso should 
himself inspect the scene of the occurrence in 
crder to understand fully the bearing of the 
evidence given in Court. Butif he does so 
he should be careful not to allow any one on 
either side to say anything to him which 
might prejudice his mind one way or the 
other. 


This is the same rule which is applied in 
the Code itself to the inspection by the Jury. 
Bat there is a third clause of local inspection 
under which, we thirk, the present and very 
many other cases falland that is the class 


(1) 37 C. 840; 5 Ind. Cas. 865; 14 C. W, N. 422; 11 
0, L. J. 335; 11 Cr. L. J. 121. 

(2) 9 C. 363: 12 C. L. R. 490. 

(3) 19 A. 202. 
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referred to in the ruling in Joy ÜCoomar's case 
(2) above mentioned, 


There is express provision for these local 
investigations in the Code of Civil Procedure, 
but there is nothing that can be deemed to 
prevent them in the Code of Criminal Pro- 
cedare and, in so far as they conform to the 
provisions of the law of evidence, it is obvious 
they cannot be excluded. 


Now, we desire to draw particular attention 
to what the Judges say as to the evidentiary 
value of such local inspections. They say: 
“The Judge also appears to have been of 
opinion that the results of the inquiry con- 
ducted by the Munsif in this case could not 
because it was not 
evidence according tothe definition of that 
word in the Evidence Act. He is, perhaps, 
right in this view. The definition of the word 
“evidence’ as given in the Evidence ~ Act 
means and includes (1) all statements which 
the Gourt permits or requires to be made 
before it by witnesses in relations to matters 
of fact under inquiry: such statements are 
called oral evidence; (2) all documents pro- 
duced for the inspection of the Court: such 
documents are called documentray evidence. 
The result of a local inquiry by a presiding 
judicial officer does not come under either of 
these two heads; but the District Judge has 
not tsken into consideration the definition of 
tke word "proved" which comes immediately 
after. It is to this effect: ; “A fact is said to 
be proved when after considering the matter 
before it the Court either believes it to exist, 
or considers its existence so probable that a 
prudent man ought, under the circumstances 
of the particular eas^, to act upon the sup- 
position that if exists.” It would appear, 
therefore, that the Legislature intentionally 
refrained from using the word evidence in 
this definition, but used instead the words 
"matter before it." The Judges then proceed 
to hold that the Appellate Court cinnot ex- 
alude the personal observations of the lower 
Court from its consideration,  Wnether there 
are good grounds for accepting the results of 
iLe local investigation as correct, or rejacting 
it as incorrect are matters with which the 
High Court in second appeal (and we may 
add also in revision) has nothing to: do. Ib 
is for the Appellate Court to decide these 
questions. ses 
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In this very case the Judges for the first 
time emphasise the importance of putting 
upon paper the result of the investigation 
when completed. “Itis very desirable,” they 
gay, “that judicial cffieers conducting I cal 
inveatigations shonld place upon record the 
result of their investigations as scon as they 
are completed, so ihat the parties may have 
an opportunity of seeing what the facts are 
which the judicial cficers consider to be 
established by the local investigations.” But 
where none of those facts are impugned as 
incorrect the Appellate Court cannot exclude 
them from his consideration. It would seem 
to follow that if they are so impugned and 
there is no contemporanecus record of them 
the Judge wculd not be able to act upon 
them, Lut it is certainly not a positive rule 
of law that a note must be placed on the 
record on tbe spot. In ibis case none cf the 
objections that have been taken in the various 
cases cited in this Court apply. The de- 
fence practically said: “The mourd itself 
jis our witness. Go and look at it.” The 
Magistrate went and raw that it was a wit- 
ress against them. His finding was not 
impugned before the Judge but it was sought 
to exclude this most relevant and important 
matter before the Court on the mere technical 
grcund that ibe observation was not mede 
matter of record on the spot. The Jndge 
considered the point and rightly considered 
it from cnly two points of view: 

First, whether the fact observed was correct. 

Second, whether the defence had been in any 
way prejudiced, and he found that the correct- 
ness ofthe finding was not impugned and that 
there was no prejudice in the irregularity in 
omitting to record a note at tbe time. The 
present case is clearly not tovched by the 
decision in Ballon Sheik v. Ewyeror (1). 
There are, no doubt, passages in the judgment 
of Wocdroffe, J., which might seem to imply 
that the observation of a fact by the Magis. 
trate could not be admitted. But a careful 
perusal of the judgment as a wholeshows 
ilab what is meant is that mere ckservation 
cannot te allowed to override the receesity 
of eviderce ard a case carrot be decided 
merely cn ancteervaticon made by the Court 
locally. Jf, in lock rg ata plece in order to 
understand tke eviderce, the Magistrate 
thereby understands that the description of 
ihe place given in the evidence is erroneous 
or false he is certainly not precludcd by the 
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laws of eviderce frcm holdirg that the facts, 
as stated by the witnesses who gave that er- 
rcnecus or false description, are not proven 
and jn so holding he does rot mika himself 
a witness but acts asa Judge deciding cn 
matters tefcre him. We lave shown that 
the judicial eystemin this country, of which 
the Evidence Act is a mcst important factor, 
gives the Court power to adjudge the exist- 
ence of facts on matters hefore it as well as 
according as they are deposed to on the 
evidence. To hold otherwise would be in 
direct ecorflict with Joy Coomar’s cabe 
(2) in 9 Caleutta which, as far as we 
know, has never been dissented from. 
Woodroffe, J., clearly shows that the 
danger to be guarded agains: is the su- 
persession of all evidence by mere observation, 
and the head-noteofthe case appears to us to 
go too far in saying that the Magistrate cannot 
import into the case matters or facts which 
he has bimself observed, if thatis what is 
intended. But the use of the word ‘import’ 
and the words ‘other matters’ leave it 
doubtful what is intended. No such words 
occur in either of the concurrent judge 
ments which govern the decision „and the 
words that do occur are those cited in the 
next paragraph of the head-note, with which 
we fully agree, that a Magistrate cannot 
impert into his judgment matters of opinion 
and inference based on circumstances rot 
on the record. 

The case of Girish Chunder Ghose v. 
Quecn-Empress (4) is one which, we may 
cbserve, has nothing to do with Iccal iv vea- 
tigations, made after hearirg evideroe by a 
trying Magistrate. Upon itis based a cone 
tention in this and similar cases that a 
Magistrate constitutes himself a witness hy 
holding a Iccal inspection in a case in which 
ke jis the ‘presiding Judge. The facts of 
that case. clearly show that the District 
Magistrate who had seen ihe occurrence and 
was the best witness for the prosecution 
corstituted himself the Judge for the trial 
of the case, and the decision was that a 
witness could not be Judge in the case, ine 
asmueh as ib is impossible that a Magistrate 
can bea witness ina case in which he is 
the sole Judge of law and fact. In otber 
worda, a man who is a prior? a witness to an 


“cecurrence cannot assume jurisdiction which 


be might otherwise have to decide on the 
(4) 20 C. E67. 
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facts of that occurrence as a Judge. Bat as 
local inspections are recoginsed by ‘the law 
and as the Magistrate must make obser- 
vations of fact in such an inspection and 
cannot, as Chatterjee, J., points out, fail to 
believe the testimony of his own senses, ib is 
-elear that by making such observations 
he cannot constitute himself a witness in the 
case. As long as he is a witness, he cannot be 
a Judge and as long as he is a Judge he can- 
nob bea witness. Ifhe is a witness he ousts 
his own jurisdiction. 1f he is a Judge he 


may adjudicate on all matters before him 


which require proof, avd in doing so he 
may use his eyes as wellas his ears. We 
do not for one moment desire to minimise 
the importance of making a note of what is 
observed at a local inspection ror to, in any 
way, appear to condone the mtroduotion 
either into the report or the judgment of 
matters of opinion and inference depending 
on the facts observed. But if the facts 
observed support or rebut the evidence 
adduced by either side and cause the Court 
to understand that that evidence is true or 
false, inaccurate or exaggerated, then the 
statement that the facts observed negative 
" or. support ary of the evidence in the case, 
is not a matter of opinioncr inference but a 
matter of observation and it is, in our 
opinion, the duty of the Judge, as laid down 
in Joy Coomar’s case (2), to consider the 
results of such observaticn. and state them 
in his judgment. Here the case is clearly 
one where direct observation explained and 
cleared up a doubt which had been thrown 
on the prosecution evidence by tke allega- 
tions of the defence and there was clearly 
no impropriety in the course of the inspeo- 
tion nor in the way in which its results were 
used. 
The Rule must, therefore, be discharged 
Rule disscharged. 





ALLAHABAD HIGH COURT. 
CRIMINAL ÁPPEAL No. 791 cr 1911, 
January 20, 1912. 

Present; —Mr. Justice Karamat Hussain and 

. Mr. Justice Chamier. 
MUSAI AND OTHERS-— APPELLANTI 
teréus 


BEMPS&ROR— Opposites Party. 
Penal Code (Act XLV of 1860), ss. 302, 804 — Inten» 
dion, 
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Where four persons attacked one man, who, in con. 
sequence of the attack, died subsequently: Held, that 
the assailants are guilty under section 302, Indian 
Penal Code, if the common intention of the assailants 
was to cause death or bodily injury likely to cause 
death or sufficient in the ordinary course of nature to 
cause death ; and under section 501, if their. common 
intention was to make a violent assault upon the 
deceased and they knew that they were likely to cause 
his death. Their intention must be gathered from 
what they said and what they did at the time of the 
abtack. 


Appeal against the judgment of the 
Sessions Judge of Mirza pore. 

Mr. Ryves (with him Messrs. Satya Ohandra 
Mukerjee and Sital Proshad Ghose), for the 
Appellants. 

Mr. RE. Malcomson, Assistant Government 
Advocate, forthe Crown. 


JUDGMENT.— The appellants Bhageru, 
Musai and Chekuri Ahtrs have been convicted 
by the Sessions Judge of Mirzapore of having 
been members of an unlawful assembly whose 
object wes to baat Raghu Ahir and in pro- 
secation of which one or more of them 
struck blows at Raghu with the intention of 
eausirg injuries which he or they knew to 
be likely to cause his death and did in fact 
cause his death. 

Itappears that Raghu took a widow into 
his keeping and that his relations and caste- 
follows resented his action and put him out of 
caste, Onthe day of the Holi (March 15th, 
1911) Budhai, uncleof Bhageru, had a quarrel 
with Raghu and threatened to beat him. 
Bhageru and two men, named Bhagwan and 
Ajudhia, were standing close by with lathis 
in their hands. The witnesses Jaimangal, 
Jarbaudhan and others intervened and induced 
Budhai to go home, This was about 3 P. M. 
According tothe evidence of Debi Prasad, 
son of Raghu, Musai and Chekuri went to 
Raghu's house about 4 hours later. Chekurt 
had some words with Raghu accusing him of 
having quarrelled with him (Chekuri’s 
Ustad.) Ho also demanded payment from 
Sckhdeo, who was living ia the same house, 
of a small debt. The money was paid and 
Chekuri and Musai went away, the former 
saying to Raghu that he would go and fetch 
Bhageru, Bhagwan, Ajudhia and Chekuri. 
About an hour later Bhageru, Bhagwan and 
Ajadhia, aecordiug to Debi Prasad, went to 


: the house of Musai and Chekuri and said 


they would beat Raghu to death, and Musai 


` and Chekuri said, "we are coming with you," 
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and all five went armed with Jathis to 
Raghu's house. Some of the villagers per- 
suaded them to return but just then Chekuri 
appeared and urged them to beat Raghu. 
Bhageru struck the first blow, then Bhagwan 
and then Ajudhia and Bhageru struck him 
again. None of the witnesses say that Musai 
and Chekari took part in the beating Sukh». 
deo, already mentioned, says that Musai and 
Chekuri came up with the others who did 
beat Raghu, so also does Parbatia, widow of 
Raghu. But, on the other hand, Jaimangal 
and Jarbandhan, who were admittedly there, 
say that they did not see Musai or Chekari 
with the men who beat Raghu. Nor did 
Raghu in bis report to the Police made the 
game day or in that statement which he made 
to & Magistrate on the following day say 
that he had seen Musai and Chekuri with 
the men who beat him. Debi Prasad, Sukh. 
deo, and Parbatia are all interested in secur- 
ing the conviction of Masai and Ohekuri. 
Jaimangal and Jarbandhan are not. We 
do not think that it is safe to hold upon 
the evidence of Debi Prasad, Sukhdeo and 
Parbatia that Musai and Chekari brought the 
otber men to beat Raghu. 


There remains the question what offence 
was committed by the appellant Bhageru. 
If, as we hold, Musai and Chekuri cannot be 
regarded as members of theunlawful assembly, 
four men only joined in the attack upon 
Raghu and, therefore, no unlawful assembly 
has been proved to have taken placa. The 
evidence makes it quite clear that Bhageru 
struck deceased on the head but that it was 
not the wound irflieted by Bhagern that 
caused Haghu's death. Bhageru must, at 
least, be convicted of having caused grevious 
hurt. He can, in the circumstances, be con- 
victed under section 302 only if there was 
a common intention on the part of Bhagern 
and bis companions to cause death or bodily 
injury which was likely to cause death 
or which was sufficient in the ordinary 
course of nature to cause death, He may 
be convicted under section 304 if their 
common intention was to make a violent 
assault upon Raghu and they knew that they 
were l:kely to canse his death. Thtir in. 
tention must be gathered from what they 
said and what tbey did. If Debi Prasad ig 
to be believed, three of them said that they 
would beat Raghu to death, but this statement 
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is not supported by any other evidence; but 
several -witnesses say that when Righu had 
been knocked down Chekari aaid; ‘don’t beat 
him any more or he will die," In the face of 
this evidence it is difficult to boli that 
Razhn’s assailants intended to canso his death 
or bodily injury which was likly or suff. 


cient in the ordinary course of nature 
to cause death. But one of the four 
men who joined in the attack strack 


Raghu a violent blow on the head which 
kaocked him down and another or others 
struck him in the stomach with such 
force as to rapture his intestines. Man who 
attack another in this Savage manner must 
be taken to have intended to cause serious 
bodily injary and to have kiown that they 
were likely to cause death. All are liable to 
conviction under section 304, Indian Penal 
Code, with referenca to the provisions of 
section 54, Indian Penal Code. But, patting 
aside section 34, we find that the Civil 
Surgeon states that the blow on the head 
caused congestion of the membrane of the 
brain and extravasation of blood on the sur- 
face of the brain and might have caused death 
independently of the injuries to the abdomen. 
Bhageru must be takan to have known that 
by striking Raghu with such foree on the 
head he was likely to cause his death. He 
must, therefore, be convicted under section 
20 t. 

For the above reasons, we allow the appeal 
of Musai avd Chekuri, set asida their convio- 
tion and direct that they be released. Wa 
set aside the convictiun of Buiageru under 
sections 302 and 149, Indian Penal Code, and 
eonvieting him under soction 304, Indian 
Penal Code, sentence him to seven years’ 
rigorous imprisonment to œant from the 
date of his conviction in the Court of Session. 


Arp3al allowed. 
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(s. c. 14 Bom. L. R. 9.) 
BOMBAY HIGH COURT. 
Frat Civiu AP. BAL No, 191 cy 1908. 
September 14, 1911, 

Present: — Sir Basil Scott, KT , Chief Justice, 
ard Mr. Jasticea Batchelor. 
GOVIND BABA GUJAR —AITrELLANT 
10698 
SHRIMANT JIJIBAL SAHEB— 


Hgsro*pge T. ; 

Res judicata — ledge by unauthorised person —Joint 
tart-feasors — Cause of action in both suits to be same — 
Subsequent assignment in respect of tort - Lis pendens, 
inapplicable to moveable property - First suit against 
pledgor —Morealle property pawned during ihe pen- 
dency of suit- Sco nd suit against p'edgee — Plegor 
basirg title «n adoption — Adoptiom held not. proved in 
first suit Right of pledyee to raise issue of adoption in 
second suit —1 ririty between pledgor and pledgee 

In order that a judgment in a previsis suit shoull 
operate to bar proceedings in a second suit, the cause 
of action in the second suit must be precisely the 
same as the canse of actiun in the first suit. 

Wegg Prosser v. Evans, (1845+ 1 Q B. 108, followed. 

A fresh assignment in respect of & tort subsequent 
to that orizinally sued upon will not come within the 
scope of the first judgmen? so as to bar the fresh 
assignment. 

Brinsmead v. Harrison, 1872) L. V. 7 O. P. 517; 41 
LJ.CP 19527 L. T. 99; .0 W.R 784; Brinsmead 
v. Harrison, 11871) IL. RB GC P.524, 4) L. J. O. P. 
28 12£ L. T 798-19 W., R. 946, referred to. 

The doctrine of lis pendens does not apply to move- 
able property. 

TVigram v- Bickley, (189b 3 Cn. 433 63 L. J. Ch. 
683; 7 R 469, 71 L. T 237: 43 W. R. 14^, followed. 

A, claiming as the adooted son of B, sook posses. 
sion of certainornaments left by B and pawned some of 
them to C. D, the heir of B, su d A. for posses-ion 
of the ornaments and recoverel judgment which, 
however, was nos satisfied The question of the 
adoption of A. was deci.led against him in this saib, 
Daring the pendency of this suit, most of the orna. 
ments were pl- dged by A to C. Subsequently, D sued 
C. for detention of the ornaments. U. pleaded that, 
as A and C, were joint tort-feasorg, the second snit 
was barred bv the judgment in the firstanit C. further 
sought to raise an issue as to the adoption of A.: 


Held, (1) that the second suit was nob barred by 
the principle of res judicata. 

(21 That as the doctrine of Lis pendens did not ap- 
ply to moveable property, the fact that the first suib 
was pending at the time of the pledge of a large por- 
tion of the ornaments sought to he recovered in the 
subsequent suit, could not prejudice U. on the issue of 
res ju tica. 

(3) That C , not being a privy of tha person who 
was defendant in tho tirst suit, was nut bouud by that 
judgment. 

(4. That the Jnd zment ii tha previous suit was no 
bar to the issues sought to be rai-ed by C. as to the 
&doption of A.as the judgment was subsequent to 
the pledge an! C. did rop claim under a person 
against whom the issue of adoption had been 
finally heard and determined at the timo of the 
pledge. 


" Doedem Foster v. The Earl cf Derby, 1831) Ad. & E, 
78'2atp 19) AN. & M. 732: 3 L. dines) K B 191; 
40 R. R. 42::: Hodson vy Walker, ' 1372) L R 7 Ex 55: 
4' 0.7 Ex. 51 23 I. T. 9:7; 20 W. R 43) Niaz ul lah 
Khan v. Nazir Bigam, 15 A. 108, relied upon. 


Brat appeal from the decision of the Firat 
Class Sobordirate Jadge at Thana in Suit 
No 56 of 1508, 

Mr. Jagakar, with him Mr, G. S. R.o, for 
the Appellant, 

Messrs. Wellen and RE vgnekar, with him 
Mr. R. H. Kalkun, for the R spcndent. 

JUGDMENTP,—The plaintiff sues the 
defendant as pledgee of certain ornamenis 
from an unauthorised pledgor for detention 
of those crna'rents after demand made on 
or ab^ub the llth cf August 1967. That 
claim was preferred af er the plaintiff had 
recovered judgment in a former action, 
No. 159 of 1-97, against the pledgor, bat the 
judgment so recovered has not been satisfi- 
ed. 

It has been pleaded ilab the judgment 
in the suit of 19.7 jana bar to this suit on 
ihe ground that the pledgor and the plodgee 
were joint tort-feasors and that upon the 
authority of Brinsmeid v. Hurison (1) the 
matter has passed into rss jud.c.é1 and cannot 
be again agitated. 

It has, however, heen pointed out by Mr. 
Jastice Willes in the judgment of the lower 
Court in Brinsmead v. Harrison (2), that a 
fresh assignment in respect of a tort sub. 
sequent to that originally saed npon will not 
come within the scope of the first jadgment 
so as to bar the fresh assignment. We may 
also refer to the case of W g7 Prosser v. 
Evins (3), which shows that the cause of 
action ia the second suit must be precisely 
the same as the cange of action in the first 
suit in order to make the judzmeut in the 
first suit a bar to proceedings in the second 
guit. 

For these reasors, we are of crinion that 
the plea of res ;udicata mast fail in so far 
as itis based upon Brinsnead v  llirrisoi 
(1). 

The rexb question is whether the defen. 
dant was precluded from contending that 
the plaintiff was not enti led to the property 
of the person under whom she eliimsd, The 


defendant seb nn that hig pavnunr was a 

(1) (1872) L. R. 7 C. P 547; 41 L. J. C. P. 199,27 L. 
T. 93; 20 W. R. 754 

(2) 11871) L. R. 6 C. P. 584, 40 L.J. C. P. 281; 21 
L. T 798; 19 W. R. 958. 

(3) 1898) 1 Q B. 103; 63 L., J.Q B.1, 
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validly adopted son of that person. Bat 
it was argued on belalf of the plaintiff that 
ihe qrestion of bis adoption had already 
been settled in Suit No. 159 of 1£97 
adversely to the pawnor and that, therefore, 
as the deferdant claimed through the 
pawnor, he was bound by the judgment in 
that suit, 

The defendant wished to raise an issue 
as to whether the pawnor was not the 
validly adopted son, but the learned Judge 
of the Jower Court disallowed the-issue 
and admitted in evidence the judgment in 
Suit No. 159 of 1897 onthe ground that 
the defendant wasa privy to that judg- 
ment, 

Weare of opinion ihat inso doing he 
was in error, The judgmert in Suit No. 1:9 
of 1897 «as no bar to the issue sought to 
be raised by the defendant as it was sub» 
sequent to the pledge aid the defendant did 
not claim ur.der a person against whom le 
issue of adoption had been, at the time of 
the plecge, finally heard and determined, see 
Lo:sdin FKoter v. The Eulof Derby 14), 
Hodson v. Walser (5) aud NZoz ul lah. Ahn 
v. Nozir leg.m (6). The fact that the 
Suit No. 159 uf 1497 was pending at the 
time of the pledge of a large portion of 
the ornaments sought to be recovered in thia 
tuit cannot prejudice the defendant on the 
issue cf ses juarcato, for, the doctrine of lis 


pendens does not apply to moveable property, . 


Bee Wigram v. Buc ley (7). The defendaur, 
therctore, was iota privy of the person 
who was defendaut in Suit No. 159 of 1:97 
and is not bound by that judgment. 

We must, therefore, set aside the decree 
of the lower Court and remand the case for 
re-trial upon the second issue propounded 
by the defendant and disallowed by ‘the 
Subordinate Judge. On the remand, the 
Subo dinate Judge should, if required so to do 
by the defendant, compel the production of 
the bock: held by or on behalf of the plain- 
iif which were not produced at the first 
hearirg. 

Fir the reasons which we have already 
given for holding that the judgment in Sait 
No. 159 of 1827 did rot operate as res judicata 

(4) (18 4 ) Ad. & E. 781 nt p. 790; 8 N. & M. 722; 
8L.J,.N s., K B. )9., 40 R. K. 4.3 

485) (1572: L. R. 7 Ex. 65, 41 14, Jd. Ex, 513555 L, Ty 
$37; 20 W, B, 439. 

(6) 15 A. 348. 

(7) (1894) 3 Ch, 483; 63 L. J, Ch. 689; 7 R, 469; 71 
L T. 287; 43 W, R, 147. 
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on the question of adoption, we hold that it 
was also irrelevant on the question whether 
ibe pawnor got the pledged property by 
means offrand. Thatis a question which, 
if the plaintiff wishes to es!ablish it, must be 
proved by evidence in this suit. 

The issues to be determined on remand 
will be the issues of adoption and fraud, 
and the lower Court must pass a fresh decree 
after going into those issues, 

We express no opinion on any other issues 
except those that we have dealt with in our 
Judgment, 

Costs of this appeal must be dealt with by 
the trying Judge on remand. 

Oase renancel, 


(s c 11 P. W. Tt. 1912.) 
FUNJAB CHIEFP COURT, 
Civit Revision Pet.tiov No. 3513 ov 1910. 
October 25, 1911, 
Present- — Mr. Justice Rattigav. 
SARKHARA AND oTHE:3 —DaFZXDANT4 — ! 
PETITION Eng : 
tersus 
NAWAB AND OTHERS — DPL41.T Fg3— 
F ESPONDEN18 

Livitation —Appecl —1ime spent in oblaiaing copies 
—— Şu ficient cause Duty of the Copying Degartinent — 
Limitation Act (IX of 1928), ss. 5, 12 -Rules and 
Orde s of the thief Court, Vol. I,r. XXII (1) 
ani 12), 

Itisthe duty of the Copying Department, under 
rule XXIIL (tr and (2: of the Cn.ef Court Rules 
and Orders, Vol I, to inform the applicant of the’ 
date on which the copy is ready for delivery, and if 
necessary, to call tue applicant on three successive 
days. : 

Where it ig not shown that the applicant was aware 
of this date, the date of actual delivery is to be 
reckoned as the date un which the cOpy was ready. 

' he omission of the Copying Department to in- 
form tho applicant of the date on which the copy 
is ready or t» call him for delivery of copy, is a 
reasonaple cause for delay iu filing an appeal, 

Petition under secuen 70 (5) ot Aco XVIII 
of 1884, as amended by Ae; XXV of 1299, 
for revision of tle order of the Divisional 
Judge, Attock Division, at Cambellpur, dated 
the lah August 1910, rejacting appeal as 


barred by time. 
Mr. Nand Lal, for the Petitioners. 
Mr. Nanak Uhani, for tha Respondanta, 
JUDGMENt(.—I do not think that -the 
Divisional Judge was justified in assuming 


. Vol. XIII) 
GOFAL GHELA t, RATSRAM L MTHÀ. 


that the entry on the copy . of tho. decrea-. 
sheet to the effeot that comparison waa made 
onthe 18 h May was obviously inoorrec*. 
But, b» that as i6 may, there is nothing on the 
record to show that any intimation was given 
to the anp l'ant that the copies were ready 
on the 10.4 May. Had such intimation been 
given and had he not applied for delivery of 
ihe copies within three days, his application 
of the 4rh May would have been filed and he 
would have had to file a fresh application [see 
Rules and Orders of the Chief Court, Volame 
I, Rule XXIII (1) and (2) J. In the absence of 
any such fresh application, | must assume that 
appellant was not in default in applying for de- 
livery of the copies and that he was not in- 
formed (as under ihe Rule he should have 
been) that the copies were ready. The Officer 
entrusted with the duty of receiving appli- 
cations for copies is boand when the o pies 
are ready for delivery to call the applicants, 
if necessary, on three successive days. Here 
there is nothing to show that the appellant 
was called and in view of this omission on 
the part cf the Officer, I think the lower 
Appellate Court cught to have held that 
there wasreasonable causé for the delay in 
filing the appeal. 

I accordingly accept this petition and 
remand the casetothe Divisional Judge for 
determination of the appeal. in accordance 
with law. Costs to be costs in the cause. 


Revis.on alicwed. 


(s.c. 14 Bom. L. R. 14.) 
BOMBAY HIGH COURT, 
Secosp Cv n APPEAL No. 822 or 1910, 
Sepiember 21, 1911. 

Presen: —Mr. Justice Rassell and 
Sir N. G. Chandavarkar, Kr., Judge. 
GOPAL GHELA--A»PPELLANT 


versus 
RAJARAM AMPH A— REP NnENT, 

Dekkhan Agriculturisis’ Relief Act (XUNI of 187914, 
8. JUA~ Processual law — Retrospectire effect —Applica- 
ble to pending appeal or second appeal —Appeal, whe. 
ther a continuation «f. suit or a. fresh proceeding —Eut- 
dence Act VI of 1872 , s. 92 —Oral evidence to prove 
ostensible sale-deed as a deed of imortgage—Admisst- 
bility. 

The law embodied in section 10 A of the Dekkhan 
Agriculturiste! Relief Act ja one of procedure and 
being retrospective ia its effect, applies to pending 
proceedings. 
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1f the.section comes in force when a first nppeal or. 
a second appen! is pendins, the Court, has po ver to act 
upon its terms in deciding the appeal 


Quare — Whether an appeal is a stag3 of a suit or is 
a fresh proceedir.g? 

Chinto J ishí v Krishna Nerayan, 8 B 214 Rus. 
tomji Burjorji v. Keasowji N tick, 5 B 287. Hod Baris 
v. Heriot, 18397: A O. 77 Git. 1 Q B. 355 T3 5. 
T. 2339: 45 W. R 707. Naan dr Co v. Tyson; (1901) 
2K B487 TILIK B 85& 85 L. T. 125 50 W,. 
R. 16:17 T L R 6'4, referred to 

O^ ter d‘c'um -- Where sasti m 104 of the D kkhan 
Agriculturiste' Relief Aet does not apply, oral evi- 
dence to prove that whnt purports to be a dsel of 
sale is really a transaction of mortgig> is admis ible, 
under proviso | to section 92 of the Evilence Act, 
only when the element of frand or ot er si nilar elo- 
ment mentioned in tho proviso tXists to invalidate 
the deed. 


Sangirt v. Ramipp7, 34 B 59; £Ind. Cas. 257; 11 
Bom. L, R. 11:0, referred to. 


Second appeal irom the decision of the. 
First Class Subordinate Jadge, at Broach, in 
Appeal No. 53 of 1909, confirming the decree 
passed by the Subordinate Indge at Wagra, 
in Civil Suit No. 476 of 1£08. 

Mr. G. N. Th:kore, for the Appellant. 

Mr. 5, 4 Shah, for the Respondent, 

JUDGMENT.— Both the lower Courts 
have misunderstood the decisions of this 
Court on the qiestion whether and when oral 
evidence is admissible to prove that what pur- 
ports to be a deed of sale represents, according 
to the true intention of the parties, a transac» 
tion of mortgage. The effect of those. 
decisions is that, where section ION cf the 
Dekh ban Agricoltnrists’ Rolif Act does not 
apply, such evidence is admissible, ander 
proviso 1 to section $2 of the Indian Evidence 
Act, only when the element of fraud or other 
similar element mentioned in the proviso 
exists to invalidate the deed. The Sabor- 
dinate Judge, First Class, who decided this 
case on appeal, has relied, in sapport of his 
view, on sowe dct: in one of the judgments 
in Nangira v. Ramoppa (1) without carefully 
noticing their contex'; aud the result of the 
Subordinate Judge’s decision is that he has 
treated the deed of sale as one of mortgage 
on the evidence of a contemporaneous agree- 
ment between the parties contvadicting the 
terms of the deed. That is not the law laid 
down in Sangira v. Ramoppa (1). 


The decree, therefore, would have to ba 
reversed and the suit for redemption brought 
by the respondent diami sed, unless we 
allow the contention of his Pleader that he 


(1) 34 B. 59; 4 Ind, Cas, 257; 11 Bom, L. B. 1130. 


KAN 
LENNA SINGH V. SANTA SINOT, 


Sat this stage entitled to rely on and invcke 
the aid ci rection JOA cf the Dekkhan 
Apricolturists’ Relief Act. That section 
was ut in forcein the District from which 
this case comes, either when tke suit was 
filed cr when tbe appeal to the District 
Conrt was heard and decided. Jt has been 
applied to the District since the disposal 
of the appeal; and we are asked to confirm the 
decree on tbe ground of the section. 

The question is, whether in second appeal 
we have jurisdiction to give effect to the 
section, which in now part of the law of the 
District but which was not the law when 
the case was pendirg in either cf the Courts 
below. 

The section provides ihat the Court shall 
have power to admit «viderce of ihe kind 
mentioned in it, "whenever it is alleged at 
any stage cf any snit cr preceeding to which 
an agricul:urist is a party that any transaction 
jn issue is in realily other than what it is 
ostersibly." Isan appeal cr a second appeal 
a stage cf asuit cr preceeding witbin tho 
mearirg cf the eeatian P 

In Chinto Joshi v. Krishna Narayan (2) 
followed by Sargent, O. J. and Navabai 
Haridas, J, in Restomzet Buriorji v. Kessowji 
Ncik (3), West, J, saic: — 

"When judicial inquiry has reached its 
intended close in an adjudication, requiring 
thenceforward in theory only a ministerial 
or coercive exercise of authority t» give 
it practical effect, the party who strives by 
an appeal to unseitle again the legal relation 
which in iteelf has by the act of the ‘Court 
become settled, may fairly be regarded as 
instituting a new proceedivg, Bach has 
been the view of some eminent authorities. 
But even on that point there have been 
opinions to the «contrary, which are support. 
ed by the consideration that the legal pursuit 
of a remedy, suit, appeal, and second appeal 
are really but steps in a series of Doed: 
ings covnected by an intriusic unity." 

This latter view has the sanction of some 
of the  latesb decisions of the Courts in 
England. In Hoo! B.rrs v. Heriot (4). ez. 
plained by Ridley, J., ia Neon & Uo, v. Tyson 


(5), the House of Lords beid that” an appeal. 


(2) 3 B 24. 
(3, 8 B. 287. 
(4) 1897). A. C. 177, CO L. J. Q B. 336; 73 
290, 45 W. R. 60". Q B. 856; 73 L. T. 
(5) (1901) 2 K B. 437; 70 L. J.K. B. S55; 85 
123; 60-W, R. 16; 17 T. L, B. 024. $5 85 uT. 
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was nothirg but a step in an action or pro- 
cesding already instituted, and was not the 
institution of fresh proceedings.” And 
Davey, Tu. J., in his judgment ia the former 
case in the Court of Appeal, explained that 

an aopeal is in reality in the nature of a 
defence by the person against whom an order 
P been made," see Hood Barrs v. Oathcart 

Whichever view we adopt, whether au 
appeal or second appeal is regarded as a fresh 
proaeeding, not a o mtinuation of the suit, or 
whether we treat it as a step in oc stage of 
the sait irgelf, the result is the same for the 
purposes of rection 104 of the Dekkhan 
Agriculturists’ Relief Act. It is either a 
Btage ofa suitor it is a fresh proceeding; 
and if the section is in force when the appeal 
or seeond appeal is ponding, the Court has 
po «er to act upon its terms in deciding the 
appeal, ‘Tne law embodied in the sec'ion is 
one of procedure, and, being retrospec:ive in 
effect, applies to pending proceediugs. 

O 1 these grounds, aecapting the fi „ding of 
fact of the Court below that the transaction 
in dispute, ostensibly -a sale, represented a 
mortgage according to the trae inten ion of 
the parties, we mast confirm the decree with 
ecats. 

Decree confirmed, 

(6) (1891) 3 Ch. 270 at P. 880; 63 L. J. Ch. 728. 


KK AP 


(s. c, 9 P. W.R. 1912). 
PUNJAB CHIEF COURT. 
Civiu RgvistoN Fermion No 1326 or 1910. 
February 1, 1911. 
Present: —Mr. Justice Johnstone. 
LEHNA SINGH ano OvAEBS —P.AINTIFF3— 
PET.TIONEBS 

101548 , 

SANTA SINGH —D. ravoant —"ESPONDENT, 

Morigage — Adverse possesion —Mutation as owner, 
effect of — Sale of equity of redemption — Registration — 
Linitation Acti X of 1323, *: 10, 17 E 141 —- Begistrae 
tion Act (IL of 18 7 , 8. M. 

A person entering into pesseasion of land as a 
mortgagee `s not at liberty to seb up adverse possession 
against the mortgagor by merely obtaining in his 
favour maniti»: of names a3 owner until he succeed4 
in proving that he ac.ually purchased the equity of 
redemption. 

Nubtb Mir Sayad Alum Khan v. Yasin Khim, 17 B. 
755, followed. f 

A dead of sale of inmaveable property, which is 
subj-ot to mortgage, is nob conp ilsomly registrable, 
ander seccion 17 of the Registrasioa Aob if “the gale 


- 
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VELCHAND CEH‘ GANTAL €, LTEUT. A. FL/ GJ, 
eonsideration excluding the mortyage-money is logs 
than Re 1600. 


Pir Bakhsh v. Xangal, 10 P. R, 1892 (F. B`, follow- 
ed. 


Petition, under section 70 (1) (b) of Act 
XVHI of 1:84 as amerded hy Act XXV of 
1899, for revision of ile order of t1 e Divi- 
sional Judge, Amri'sar Division, dated the 
94th Joly 1909, reversirg that of the Moreif, 
8rd Class, Amritear, dated ihe 26th May 
1609, deerco ng plaintiffs’ claim, 

Messrs. Lunt Chand ard Miran Bakhsh, for 
the Petitione)s, 

Messrs, Harris and M. C. Mukerjee, for the 
Resreneent, 

JUDGMENT.—In ihis case the plaintiffs 
claimed io redeem a mortgage of certain 
land frem defendant on payment of Rs. 75. 
The defendant resisted tke claim on the 
grcurd that thergh there was a mortgage 
executed thirty years ago fcr Rs. 77, yet, 
some savenfeen years age, the mortgagor or 
one of the mertregrrs arid the property 
to him for Rs, 100, Rs. 23 being taken in 
cash, 

The first Ccurt refesed to allow fhe 
defendant to prove this sale on the grourd 
ihat the” deed, which is in a half burnt state, 
required sepistration. That Court preceeded 
under section 17 f the Reeiatiation Act and 
secticn 91 of the Irdian Eviderce Act, and, 
jn ihe «rd, gave plaintiffs a decree for re- 
dempiion on payment of Re, 77. Defendant 
appealed to the  Divirioral Court, That 
Court agreed with the first Court in holding 
that ihe dccument aforesaid required regis- 
tration, and that oral evidence as io the 
contenta of the docnment could not be 
giver; tut it went on to hold that irasmuch 
as the mufation preceedirgs cf 1594 show 
that defendant has been in pessersion of the 
land in suit es owner for over 12 years, there- 
fore, the ruit is barred hy time, inasmuch as 
the deferdant las, by adverse porsereion, 
if in ro no other way, acquired a preprietary 
title in the lard. Plaintiffs now ask this 
Court to revise the decision cf the Divisioral 
Judge. In my cpinicn, dikat decisicn is 
incorrect, 


Defendant entered into porsession of tha 
land asa mortgagee, and T do not thiuk that 
he can te allowed to claim that a mere mau. 
{ation of names in his favcur aa owner 
enables him to set vp adverse possession 
against the plaintiffs. Ncbab Mir Sayad Alam 
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Khan v. Yosin Khan (1) ia on analogous 
cage, Jn my opinion, plaintiffs are entitled 
to eorgider their mortgage na still subsisting 
until ihe deferdant succeeds in proving an 
actual sale in Lis faveur. I must, theres 
fore, accept this revision and set aside tle 
decision ef the learned Divisional Jadge and 
remand the appeal to him for re-trial. In 
corneetion with thaé retrial, I may observe 
that I am not by ary means certain that 
this decument really did require registratior, 
Jir Bakh:h v. Mengel (2) is an authority to 
the contrary. The learned Divisional Jndge 
should pay particolar attention to that ruling. 
Here, too, if the defendant's story is correct, 
the sale was really a sale of an equity of 
redemption for Rs. 23 and this would 
certainly rot require registration. The 
point cannot he decided finally here, because 
no evidence bas been taken aa to the cone 
tents of the deed of sale. Prohably, there- 
fore, the Jeerned Divisinral Jsdge should 
remard the case to the first Court in crder 
that eviderce may be taken as to the contents 
of the deed of sale. Oral eviderco fcr this 
rurpore will aprarently be asdm'ssible. 
Uron that evidence the learned Divisional 
Jodge wil te^shle io decide whether, in 
view of the Fall Berch rulirg aforesaid, the ` 
deed of sale 3s«quired registration. or not, 
Tf it did not, ard if its execution is proved, 
then aprarently the plaintiffs! suit would 
have to be dismissed. 

t orts of this revision will be cecais in the 
case, 


Petition allcwed. 
(TV 17 B 755. 


(2) 16 P. R. 18:2 (F. B.) 


‘eee 


(s c.14 Bom T. R. 18) 
BOMBAY HIGH COURT. 

First C.v L Arrest No, 167 cr 1910. 

September 26, 1911. 
Present: ~Sir Basil Seott, Kr, Chief Justice, 

ard Mr. Justice Batchelor, 
VELCHAND CHHAGANLAL —- 
APOFLLANIS 
1€TEUS 

[irr A FLAGG trnaxctper— Rrorovrents, 
Cortract Act (IX of 18722 , 8 T - Penalty - Interest 
— Addition of ty lerest in. advance — Interest at enhanced 
rate in case of default — Reasonable compensation. 
A bond was executed for Fs, 5,500. The 


mone 
actually advanced was Es. 2,440, 


the balance 


Bos 


VELCHAND CHHAGANLAL t, LICVT, A, FGG. 


of Rs. 5,500 being made up of interest caleu- 
lated upon the sum of Rs 6,090 for 39 months at 
the rate of '4 per cent. per mensem added in advance. 
The debt was agreed to he pail in monthly instal- 
ments of Hs 50 for the first twelve months and after 
that of Rs MO for another twenty-six months and 
the balance at the end of the thirty-ninth month. In 
case of default in the payment cf any one instalment 
on the dne date, the whcle amount of the bond was 
recoverable at once on demand. Butifthe creditor 
waited longer, the debtor agreed to pay interest at 
the rate cf 5 per cent per mensem till payment in 
full <A defau't occurred in the payment of instal. 
ments and the creditor sued for the recovery of the 
whole amount of the bond as well as interest at the 
rate of 5 per cent. per month; 

Held, that the stipulation for the addition of in. 
terest ii advance aud the s ipulation for payment of 
enhanced interestzt the rate of 5 per cent. per 
mensem were both penal and unenforceable by reason 
cf secticn 74 of the Contract Act and that it was a 
reasonable compensation to allow the amount actually 
advanced with interest at 18 per cert. per annum. 

. Fiss appeal from the decion of the 
First Class $ vberdinate Judge, at Ahmedabad, 
in Suit No. £35 of 19:0. 

Mr. Cry 3i, with him Mr. Ratanlal Ran- 

ehhoddes, ter the Appellante, 


JUDGMENT —The appellants are afirm 
of moi ey-lenders whe, throuvh the agency of a 
firm of Cc mmission Agentsin Bombay,advanced 

to the first respondent a sum of Rs. 2 440 on 
or about the lich of October 1908. Prior to 
that payment an agreement upon a stamped 
paper of Rs. 3) was signed by the first re- 
spondent for whose benefit the payment was 
made. By that agreement be stated that he 
had received from the appellants Rs, 5,500 
which he and tke second defendant, who was 
then interded to sign asa surety, agreed to 
re.pay in Al.medakad or at the option "f the 
appellants in  Nasirabad or elsewhere in 
morthly instalments «f Rs. 56 fir the first 
twelve montis and after that of Ra. 100 for 
another twenty-six months and the balance 
at tte end cf the tLirty-ninth month, the in- 
stalmeuia to begin from 5:h November 1508. 
And it was stipulated in two subsequent 
clauses as followe:--"If we fail to pay any 
iustalmert on due date as agreed above, we 
jointly cr several y promise to pay the whole 
amount «{1be boud at or.ceon demand, Bat 
if the flem waits longer, we agree to pay 
interest at O per cent. per month till payment 
in full". 

The second respondent signed the agree- 
ment as surety on the 14:h of October 1903, 
the date upon which the payment of Ra. 2,440 
was mace, 


INDIAN CASES. 


1312 


“ 


In is noted by the learned Subordinate 
Judge that ihe balance of tke Rs. 5,500 is 
made up cf interest calculated upon the sum 
of Rs. 6,020 for 39 months at rate of 1i per 
cent, rer mensem added in advance. That 
would makea rate of interest exceeding three 
per cent, per mersem upon the original 
advance. At the time of the suit, the 39 
mouths’ period had not expired, for the suit 
was filed upon the 13.h of April 1910. Bat 
the plaintiffs alleged a cause of action by 
reason of the failure of the respondants to 
pay due instalments after demand made. 
That caure of action arises under tke first 
stipulation which we havereferred to. The 
plaintiffs base aclaim for interest at 5 per 
cent, per month upon the second of the atipu- 
latiopa referred to. 

The learned Subordirate Judge has come 
to the conclasion that both these atipulations 
upon which the claim in the suit is based are 
penal and, therefore, not  euforceable in full 
by reason of the provisions of sec:ion 7-4 of the 
Indian Contract Aot, and he refers to illustra- 
tion (g) to that section as showing that this is à 
case to which section 74 is directly applicable, 
That illustration runs as follows: “4 borrows 
Rs. 100 from B, and gives him a bond for 
Ks. 2CO payable by five yearly instalments 
of Re. 40, with a stipulation that, in default 
of payment of any instaiment, the wholeshall 
become due. This is a stipulation by way 
of penalty," Again, the stipulation whereby 
interest at 5 per cent, per month is payable 
upon the sum due is a stipulati.n for increas- 
ed interest from the date of default which, as 
the explanation of the section shows, may be 
a stipulation by way of penalty. ln the 
present case, ib is a stipulation to pay 60 per 
cent. interest upon a sam which is originally 
made up very largely of interest at an 
exorbitant rate. We have, therefore, no 
hesitation in holding that the second stipula- 
tion also 1s one hy way of penalty. 

Various money lenders’ oases have been 
cited to us decided by the Indian Courts and 
one decided by AM. Juscica Darling in the 
King’s Bred Division in Eaglind. The 
English case appears of considerable similar- 
ity to the present one and the plaintiffs were 
in both cases suing upon agreements in 
very much the samo form lic is to be ob- 
served, however, thay the provisidna of saction 
7+ and ita illastration (7) were not brought 
to the notice of the learned Judg3. Similarly, 
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in the Iedian cases, sec'ion 74, as amended 
by Act VI of 1899, does not seem to have 
been brought to the notice of the Courts in 
argument. 

We are cf cpinion that the learned ?u5- 
érdinate Judge has 1ightly decided this case. 
He Las allowed one and a half per cent. per 
mensem, that is, interest at 18 per cent. upon 
the amount actually due in respect of sums 
advanced. This we have no doubt is reason- 
able compensation. | 

We affirm the decree and dismiss the 
appeal. 7 

Apreal dismissed. 


(s c 10 P. W, R. 1912) 
PUNJAB C H.EF COURT. 

Crvr; Revisiov Pgrirtos No. 1256 cr 1210. 
November £7, 1911. 
Jv:sent: — Mr. Jasiice Robertson. 
RAMJI DAS-—DeregNbANT— PETITIOXER 
tersus 
SHANKAR DAS AND OTHERS—P LAINT.FFS 

— RETON DENTO. | 

Revision — Civil Procedure Code (Act Y of 1909), 
O. XL1, 4. 21— Order not appealable. 

An order of remand under rule 23 of Order 
XII which is not appealable, cannot bo interfered 
in revision. 

Faiz Ahmad v. Bajar Din, 60 P. R. 10105 177 P. W. 
R.191:5 21. P L. R. 1915s Yt Ind. Cas 3 5; Ali 
Batksh v. C huhar Singh, 101 P. R. 19:0, 8. Ind. Cas. 
1157. 41 P. L. R. 1911; Hira Singh v. Bhana, 9 P. 
R. 3821, Hayat Khan v, Mehtub Singh, C. R. No. 897 
of 1910, followed. l 

Petition, under section 70 (a) of Act 
XVIII of 18684, as amended by Aot XXV of 
1599, for revision of the order of the Divi- 
sional Judge, Amritsar, dated the lath 


January 1910, reversing that of the Munsif,- 


lst Calas, Batala, dated the 24:h Jaly 1909, 
dismissing plaintiffs’ claim and remanding 
ease for re-decision, . 

Pandit Ran. bha) Dotta, for the Petitioner. 

Mr. Nani Lal, for the Respondents. 

JUDGMENT. —I do not thiuk it possible 
to interfere on revision in this case at this 
stage. The final decision has not bean given 
yet in the lower Courts. [Fe Ahmad v. 
Badar Din (1); Ald Rakhsh v. Chuhur Singh 
(2); Hire Singh v. Bhina (3 ; Hy t khan v. 

(1) 11 Ind. Cas. 315; 157. P. W. R. 1911, 20 P. R, 
1911; 210 PLL BIOL. 

(2) 8 Iud. Cas. 1.9; 4. P. L. RB. 19:7; 101 P. R. 


1910. 
(9) 9 P. R. 1894, -e t 
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PANDURANG BUIWAIT 9. GANGA RAM GANT. 
Mehtib Singh (O. R. No, 897 of 1210), Rovi- 
sion unpublished ]. 


Petition dismissed with coate, 
i Pitton dismis:el. 





(s. c. 14 Bom. L. R. 22.) 
BOMBAY HIGH COURT. 
Fig.T Civit, Apresar No Of cr 1310, 
October 4, 1911. 

Present'— M+. Justica Russell and Sie. ÑN, Q, 
Obandavarkar, Kr, Judge. 
PANDURANG BHIWAJÍ—APPELZANT 
versus 
GANGA RAM GANU asp orgER3— 


R R-FOYDENT3. 

Bom'ay City hrprove nent Act (Bon. Act IV of 
1998 , s. 43 —Validuti»g Act (XIV. of 1304) -Tribunal 
of «Appeal ~ Jurisdiction -Power ta determi and aps 
portion compens it on —Po-ver to deci le questio of title, 

The Tribunal of Aopeal, constituted nn.lar the pro-s 
visions of the Bombay .City Improvement Act, has 
power to deal with and decile qiestions relatiag to 
the apparti »Ónmant of che money directed by iv to ba 
piil in respect of eomponsation [5 has also the 
power to decide the questions of title raised by the 
cliimants inter se, if that ia neceasury for the exer. 
cise of the po ver to daterniny the amun ib of com. 
pensation an i apportion ib, 


First appeal from the desision of the 
Tribanal of Appeal, Bombay, ia Raferenca 
No. 44 of 1207. 

Mr Jtyatar, with him Me M. W. Pr dhan, 
for the Appellant. 

Mr H«anjne' ar. with him Ms I J. Samson, 
for Respondent N » 1. 

Mr. T A. Gindk2, for Respondent No. 3. 

Mr. V S. thumlurkar, with him Me. Y. V. 
Bhandarkar, for the added respondents. 

JUDGMENT.—This was a referenca for tha 
apportionment of the sum of Rs. 7,147.14 6, 
awarded as compensation by the Special 
Collector in respec) of a house acquired by 
the Bombay Improvement Trust, 

The facts, so far as they are material for 
this judgement, are that one Gnu had three 
sons, Bhive, Gangaram and Narayan, 
Gangaram was the step-brother to Boiva and 
Narayan, Tie house in question was bouzh£& 
in 18€9 for Rs. 700, the conveyance (E chibit 
No. 1) being in the name of Bhiva who was 
then about 19 years old and was working asa 
printer for about 89 rapees a month. Gasgas 
ram was about two years the junior to Bniva 
and two years senior to Narayan; ani Narayan 
ab the time of the purchase was about fifteen 
years of age working in a liquor shop.) 
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The Tribunal of Appeal held that the 
purchase-mouey must hava come from the 
father Gina and (w'ter making sm3 neoos- 
sary deductions immaterial for this cise) 
that the balances available for apportion- 
ment amongst these three persons was 
Hs 5,017.10.6, and they apportioned that 
sam between Gingaram andthe descaadants 
of Bhiva and Narayan ia thre» eqial parts 
rospective'y. 

Afrer the cise had baen argued by the 
appellant’s Counsel Mr. Jayakar at length, 
the question was raised whether (his appor- 
tionment by the Tribinal of Appeal would 
oust the jurisdiction of the High Court in 
the matter. The point was raised by ground 
No. 18 of the grounds of appeal which 1s: 
"The Tribanal ouzht to havea directed the 
parties toa regular snit, havirg regard to 
all the circa nstances.” This point involves 
a considerition of the position of the Tribunal 
of Appeal in such eas:s Bat, as has been 
said, the point was not touched upon till the 
argument for the appellant was nearly 
concluded. 
© The Court or Tribunal of Appeal is ap- 
pointed under section 48, clausa (3) of the 
City of Bombay Improvement Aci, IV of 
1898. We read clauses 1, 2, 3 and 10 of 
that section. In the Act there is no defini- 
tion of “Court.” By section 47 of the said 
Act, certain portions of the Land Acquisition 
Act, I of 1834, are made to apply to the 
acgnisition of Jand under Bombay Act LV of 
1£98, And Sohedule A of the City of 
Bombay Improvement Act seta ont the 
portions of the Land Acquisition Act of 
1294, regulating the acquisition cf land 
under the furmer Act. 

In section 3 of the Land Acquisition Act, 
clause (4), "Court! ie defined as meaning a 
priccipal Civil C: utt of original jurisdiction, 
unless the ical Government has appointed 
(as it is hereby empowered to do) a special 
judicial «fficer within any specified local 
limits to perform the farections of the Court 
under this Ac’. This clause expressly does 
not apply to tLe City cf Bombay Improve- 
ment Act. 

From this we infer that a “Special Judi- 
mal Offiser”’ having been appointed by the 
Bombay Improvement Ac, he is vested 
with the power of “the Court” under the 
Land Acquisition Act, ¢e, a principal 
Court of Civil Jurisdiction. This mode c£ 
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legislation is, in our opinion, very much to 
be deprecated. Referances to other Acts 
and the inalusion of them in subsequent 
Acts only lead to unnecessery confusion, 

“By Schedule A of the Bombay I nprove- 
ment Aot, Part IV of the Land Acquisition 
Act, which deala with the apportionment of 
enmpensation, does apply to the City of 
Bombay Improvement Act. The material 
section of Part IV in the Land Acquisition 
Act is section 39 which is as follows: — 

"When the amount of compensation has 
been sett'ol under section 11, if any dispute 
arises as to the apportionment of the same 
or any part thereof, or as to the persons to 
whom the same or any part thereof is pay- 
able, the Collector may refer sush dispute to 
the decision of the Court." 

In consequence of the decision of Sir 
Lawrence Jo kag in Rori Pandurang v. 
Tha Secretary of State for Indz4 (1), thas the 
T: binal of Appeal was not a Conrt of 
Juitice and thas the limited right of appeal 
under the City of Bombay Improvement 
Act did not come within either the extraor- 
dinary original, or the appellate and revi- 
sional Civil Jurisdiction of the Higlt Court, 
because the local Legislature had no power 
to control cr affect by their Acts the juris- 
diction or procecu^e of the High Cour‘, as 
ihat power rested with the Imperial Parlia- 
mert and with the Logislative Council of 
the Governer-Genrral (seo. Statute 24 & 25 
Vict., c. 104), Act X V of 1904 was passed 
by the Governor-General in Council, if hav- 
ing been considered advisable to legal23 
sub section 11 of section 48 of the Bombay 
vali- 
dating Acton the model of Act X I of 
1:88. Eections 1 and 2 of that Act enact as 
follows:— 

1. The City of Bombay Improvement Act; 
1898, shall,so faras regarda the appellate 
jurisdiction conferred npon the High Court 
by section 48, sub-section (11) thereof, be 
ng valid as if it had been passed by the . 
Governor General of India in Council at a 
metting for the purpose of making Liws and 
Regulations. 

2. Subject to the provisiona of Reation: 43, 
sub-section (11) of the said Act, the provi- 
sions of the Code of Civil Procedure with 
respect. to appeals from. original decrees 


(1) 27 B. 424. 
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shall, so faras they can be made applicabl^, 
apply to appeals 
aud orders passed therein by the High 
Court may, on application to the Chief 
Judge of the Small Cansa Court, ba executel 
by him as if they were decraes made by 
himself. 

Section “| prescribes a period of limi- 
tation for such appeals. 

It will, of course, ba observed that this 
legislation does not get over the objection 
raised by Sir Lawrence Jenkins that the 
power tocreate Courts in India rests with 
the Imperial Parliament and with the logis. 
lative Council of the Governor-General (see 
Statute 21 & 25 Vict, c. 104). But for the 
- purposes of this case, ib appears tu us that 

sufficient jurisdiction has bean conferred upon 
the Bombay Tribunal of Appeal to confer 
upon it the power to deal with and decide 
questions relating to the apportionment of 
the moneys directed by them to be paid in 
respect of compensation. Consequently, in our 
opinion, this objection fails. Whether any of 
the claimants in this casa would be ontitled 
to sue the other in the High Court and 
whether the latter wonld be entitled to plead 
res judicat: in consequenue of the decision of 
the Tribunal of Appeal on the question of title 
among the claimants, is a question which it is 
unnecessary for us to consider because it does 
not arise now. At present we ara concerned 
with the bare question whether, for the pur. 
poses of apportionment, the Tribunal had 
power to go intoand decide the question of 
title raised by the claimants tner se. That 
power it has, because without deciding it, it 
cannot apportion the amount of compensation. 
That it has power to determine the amount 
of compensation and apportion it, is not denied. 
If it has the power so far, it follows it has 
the power to decide the question of title also 
if that is necessary for the exercise of that 
power, for the two powers are in that case 
interdependent, and if the latter is denied, the 
former bzcomes inaffective and the Act un- 
workabls Whether the Gogislatura has 
‘taken away by the Act the ramely by way of 
a suit is another q testion not ariaing now. 
Bat, in our opinion, it would be highly desir. 
able that these claims to apportioament 
involving question of title should ba decided 
by the High Court and not the Tribunal of 
Appeal, as it is obvious that very complicated 
questions may arise of law and faob upon 
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which it would be more desirable to have the 
judgment of the High Conrt. 

This appaal will accordingly be 
further. 


heard 


(8. 0. 8 P. W.R. 1912) 
PUNJAB CHIEF COURT. 

S&gooND Civic APPEAL No. 7i9 or 1910. 
November 39, 1911. 
Prerent: — ALe, Justice Kensington. 
DUNI-—DkeFEXDANT— ÁPPELLANT 
versus 
ALI MOHAMMAD AND oTAEBRS —PLAINTIPES 
NUR MUHAMHAD AND CTHERS— 
DERE bit Ti—HRESPON DENT, 

Co-sharera - Juint holding —Co-shaver. in possession 
jor cultivation - Creating. oreupancey-lenure in joint 
holding — Reme:ly of other co-sharers. 

Before actual partition, no co sharer can create an 
ocenpancy-tenure in any particniar field against the 
wishes of the other co-sharers, although he is holding it 
separately for the pu: poses of cultivation. His other 
co-sharers mav treat the lessor as a trespasser and can 
maintain a Civil suit to eject him from the joint 
holding. 

Further appeal from the order of the Divi- 
sional Judge, Hissar, dated the21st February 
1910, reversing that of the Honorary Munsif 
of the 3rd class, Sirga, dated the 7th January 
1910, decreeing the claim in part. 

Chaudhri Ram Bhaj Datta, for the Appel- 
lant. l 

Mr. Nead Lil, for the Respondents, 

JUDGMRNT.—The short facts of this 
very pecnaliar case are as follows :— After 
correction of the parties under the first 
Oourt’s crder of 6th Novemher 190), the 
plaintiffs represent abont a [I:hs share of 
the proprietary rights in the land in suit. 
The defendants Nos. 1 to 3 represent a 4th 
share and the defendant No. 4, Dani, now 
appellant, asserts occupancy right in the 
whole of the land. 

The land ia dispute is a portion of a lurge 
joint holding. For caltivation purposes, the 
proprietors seem to have bean iu possession 
of separate fields, bas is has yet to ba 
determined whether that possession will be 
upheld or not ia the event of a partition by 
the proprietors. The particular fislds claimed 
were, till 1907, in the possession of the 
plaintiff, Ali Mohammad, as to one-half and 
the defendants Nos. 1 to 3 as to the remain: 
ing half, 
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In 1907, the defendants Nos. 1 to 3, en- 
tirely disregarding the rights of Ali Maham- 
mad, and of all the remainiag proprietors 
in the joint holding, granted occapancy- 
rights in the land in suit to Dani, arora of 
the village, on payment of a nasrani of 
Rs. 130. The matter came up in mutation 
proceedings and on the L5th of June 1907, 
the Naib Tukhsildar sanctioned the mutation 
in Dani'a favour. Ibis impossible to under- 
stand upon what principle the Naib Tahsildar 
considered himself entitled to pass any 
order of the kind, and it is not surprising 
that the validity of his order has been 
practically called in question by the present 
suit. As matters now stand, the proprietora 
of abouta i:;hs share of the land decline 
to recogniz; Danis oscapaney-right and 
treat him as a trespasser, The lower 
Appellate Court quite correctly saw that 
the claim was well-founded, bat has perhaps 
gone too far in giving the plaintiffs a decree 
for possession of the entire land claimed. 
TLis decree might possibly have been con- 
tested by the defendants Nos. l to3 on 
the ground that even if the occupancy-tenares 
of Dani bə disallowed, they are still entitled 
to retain possession as before 1907 in respact 
of either half the land or at any rate their 
ith share, 

The defendants Nos. 1 to 3 have, however, 
nob appealed against the decree of the 
lower Appellate Court, and itis nob open 
to me to consider the question from their 
point of view. They have accepted the 
decree giving possession of the whole to 
the plaintiffs, The only appellant is Dani 
and I am quite clear that, under no 
circumstances, can he be allowed to retain 
possession of any part of the land. If 
the defendants Nos. l to3 desire to mak» 
over a portion of their laud to Dani in 
occupancy-tenure, they must first get the 
joint holding partitioned so as to become 
the sole owners of particular fields. Having 
done so, they canthen make whatarrangements 
they like about occupancy-tenure. Aft 
present the entire holding is joint and 
nothing in the shane of an alienation of 
individual fields can ba recogniz3d against 
the wishes of the proprietors of the great 
majority of the holding. It is on this ground 
that the arrangement of 19)7 is bound to 
fall through. The defendants Nos. l to 3 had 
no right to create an occupancy-tenure in any 
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particular fields andthe tenant Dani cannot 
retain possession of these fields against the 
plaintiffs’ wishes. 

So far as the appellant Dani is concerned, 
there is absolutely no ground for interference 
under section 70 (1) (5) of the Punjab 
Courts Act. He has no valid tiile as against 
the plaintiffs and their suit for possession 
must succeed against him. The appeal is 
accordingly dismissed with costs to the 
plaintiffs. 

Apresl dismicced, 





(8 c. 14 Bom. L. R. 26.) 
BOMBAY HIGH COURT. 
Seconp Civiu AperEi, No. 769 cr 1910. 
November 13, 1911. 

Present; — Mr. Justice Russell and 
Sir N. Q. Chandavarkar, KT., Judge. 
ABDUL KAYAM AMADAJIBHAI— 
API RLEANT 

` versus 
BAHADUR VITHOBA—WgsPOND3NTS. 

Contract Act (IX of 1872), 8. 62— Novation o! con- 
tract —Morlg tge-deed ese^utel in consideration of pres 
vious bonds ~Deed mob regtster2d — Merger — Waiver — 
Right to sue on previous bonds —Registration Act (XVI 
of 1908), 8. 42. 

Where a mortgage-deed requiring compulsory res 
gistration is executed in consideration of previous 
bonds but the deed is not registered], there is no 
novation of contract, as the mortgaze.deed being 
unenfurceable in law does not constitute a new con- 
iract. 

As the Court cannot look at an unregistered mort. 
gage-deed which requires compulsory registration, 
there can be no merger of the previous bonds iu the 
mortgage-deed, 

The promisee is, therefore, entitled to sue on the 
previous bonds in spite of the unregistered deed of 
mortgage. 

Nando Kishore v. Musammat Ramsooiee, 5 C. 216, 
referred to. 

Second appeal from the decision of the 
District Judge of Khandesh, in Appeal No. 
199 of 1909, confirming the decree passed by 
the Subordinate Judge at Dhulia, in Civil Suit 
No, 273 of 1908. 

Mr. P. B. Shingne, for the Appellant. 

Mr. O A. Rele, for the Respondents. 

JUDGMENTÜD.—This ease raises a novel 
point. Tbe present suit was brought on 
two money bonis for Rs, 207 each said to 
have baen passed by the defendints to the 
plaintif on the "7:ih April 19)5. Later, 
however, a mortgage-bond, dated the 3rd 
July 1905, was executed for Rs. 2,9L0 by 


“Vol. XIII) 
NIHAL CHAND YV. OHANDA SINGH. 


which it appears arrangements were made, to 
extinguish the bonds now sued on and for 
other considerations mentioned. It appears, 
however, that the plaintiff did nob register 
ihe morígage.deed, and the question pnt 
shortly. which has been raised, is: Can the 
plaintiff rely npon these two antecedent pro- 
missory-notes having regard to this subsequent 
deed of mortgage P 

Both the lower Couris have held that he 
cannot. Bat it appears to us that they have 
overlooked what is the real point in the 
case. 

Mr. Rele for the respondents first of all 
relied upon the dcetrine of  acvaizon. 
' Novation’ is defined in section €2 of the 
Contract Act, which, of course, binds us, as 
follows:—' If the parties to a contract 
agree to snubstitate a new contract for it, 
or to rescind or alter it, the original contract 
need not be performed”. 

Now what is the definition of ‘ contract’? 

Contract’ is deficed in section 2 of the 
Contract Act, clause (A), thus:— ‘An 
agreement enforceable by law isa contract.” 
We read that as meaning “enforceable by 
law **for all the purposes contained therein. 
Therefore, an agreemené only partly enforce- 
able does not come within this. That being 
80, the question arises: Is this mortgage- 
deed a contract within the meaning of 
section 2 of the Contract Act? In our 
opinion, it is not, because it does not come 
within the definition. ltis not a contract 
enforceable by law. It is a document, 
kaving regard to the terms of the Regist: ation 
Act, section 49, which the Court cannot 
lock at so as to charge the property 
comprised init, "This is the view taken in 
Nundo Kishore v. Musammat —Ramsoo:hee 
(1). Is is true that the mortgage-deed 
includes an express waiver of the old debt, but 
that was on the assumption that the contract 
in the mortgage-deed would be one which 
was enforceable in law in all respects. 
Farther, there would be no consideration 
for the waiver of the plaintiffs rights 
under the former notes if he did not obtain 
a contract fully enforceable by law. The 
plaintiff cannot be said to be taking advantage 
of his ovn wrong by not M having re- 
gistercd tke deed as it was really within 
the power of the defendant to have done 
80. 


(1) 5 C. 215. 
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If, however, the case does not depend 
upon the dootriue of novation, it depends, 


it ia contended, upon the doctrine of 
merger". Bat it appears that the re- 
spondents’ contention on the point also 


cannot be npheld. * Merger’ is thua defined 
in the Hneyeloratia of the Laws of 
England, p. 193, Vol. 9: “Merger is the 
destruction or ‘drowning’ by operation of 
law of the less in the greater of two estates 
coming together and vesting without any 
intervening estate in one and the same 
person inthe same right." Then it cites 
(2 Biack, Com. 177):—" Whenever a 
greater éstate and a less coincide and meet 
in one and the same person without any 
intermediate estate, the less is immediately 
annihilated, or in the law phras» is said to 
be merged, that is, sank or drowned in the 
greater’, 

Bat here, as we have endeavoured to 
point out, .there is no “greater estate," 
becanse the only document we have by 
which the greater estate could be said to 
be created is the document which this 
Court is not for all purposes entitled to 
look at. Therefore, no ovation or morger 
applies. 

For these reasons, the decree of the Courts 
below must be reversed and the case remand- 
ed for trial on the merits, 

Costs to be costs in the canse. 

Dec. ee reversed. 





(s. c. 3 P. W.R. 1912) 
PUNJAB CHIEF COURT. 
Civiz Revision P.T tion No 3402 or 1910. 
November 10, 1911. 

- Present: — Mr. Jastica Robertson. 
NIHAL CHANDC-— Pri1NTIF/—PRriTIONER 
tert2t1 
CHANDA SINGH AND OrBZRS— 
D&rENDAMT3— RE8PO DENTS. 

Execution ol decree — Dismisial of ewzceutinn proceeds 
ings in default ~Rəstor ition ~Civil Procelure Code 
(Act V of 1908', 3. 14, O IX, rr. 8, 9—Civil Procedure 

Code (Act XIV of 18 2: 4. 647. 

Section 141 of Act V of 1908 does apply to pros 
ceedings in execution of  daeree. An application 
for execution dismissed in default can be reatored, 

S ydar Ali v. Kishin Lal, T Ind. Cas. 24. 12 C, L 
J. 6, followed. 

Petition under section 70 (^Y of Act XVIII 
of 1824 as ameded by Act XXV of 1839, for 
revision of the order of the District Judge, 
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Gurdaspur, dated the 8th April 1910, reject- 
ing plaintiff's application for review of the 
order dismissing olaim for default. 

FACTS.—1n this ease, execution proceed- 
ings were dismissed in cosequense of the de- 
fault of the decree-holder; the jadgment- 
debtor was present and the property attached 
was released. The exacation Oonrt refused 
to entertain an application for restoration 
of the execntion proceedings. 

Khawaja Kamal Din, for the Petitioner. 

Mr, Nihal Ohand Mehra, for the Respond- 
ents, 

JUDGMENT.—It appears to me quite clear 
that section 141 does apply to proceedings 
under execution. The explanation to section 
647 of the old Code was cut oub apparently 
with the express object of making it applicable 
to execution proceedings and this is held bythe 
Calentta H'gh Court in a ease reported in 
Sefdar Ali v Kishun Lal (1). 

As regarda Musammat Jusotha Dew v. 
Lachman Das (2), I do not think that there 
is any force in the contention that as the 
guib was commenced under the old Act, 
gection 617 applies. 

I accept the petition and return the peti- 
tion to ba dealt with on its merits. Costs to he 
gosts in the proceedings 

Petition accepted. 

(1) 7 Ind. Cas ?4; 12 0. L. J. 6. 

(2) 37 P. R. 1892, 





(s. c. (1912) 1 M. W. N. 150; 11 M. L. T. 159 ] 
MADRAS HIGH COURT. 
Crv.t MitceLLANEOUS Perrrion No. 2056 
cr 1911. 

December 15, 1911. 

Present; —Mr. Justice Sandara Aiyar and 
Mr. Justice Spencer. 

SREENIVASIER—DREFENDANT ^ 
versus 
BALAKRISHNA DEVAI—Ptatntirr — 
Re SPONDENT. 

Letters Patent, s. 13— Application for transfer of 
guit from Presidency Small Cause Court to High Court 
to be made tu a Judge on the Original Side. 

& An application for the trangfer of a suit from the 
Presidency Court of Small Cansea to the Hish Court 
is governed by sec:ion (3o0f the Letters Patent and 
must be made tu a Judge sitting on the Original Sido 


of the High Coart. 
Thomas Robert Doucett v. Josiah Patrick Wise, 4 W. 


B. Mis p 7, referred to. 
Kadambini Baiji v. Madan Mohan, 3 C. W. N. 247, 


distinguished. 
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Petition praying that, in the cirenm- 
stances stated in the affidavit filed therewith, 
the High Court will be pleased to order 
the transfer of Small Cause Suit N^. 12151 
of 1911 frem the fle of the Presidercy- 
Conrt of Small Causes, Madras, to the file 
of the High Court. 

Mr. M. Subramania Atzer, for the Peti- 
liorer. 

Mr. T. Ethiraja Mudaliar, for the Res. 
pordent, 

ORDER.—This is an application for the 
transfer of a sait from the Presidency Court 
of Small Causes to this Court, and the 
application has come on before us as a 
Bench sitting on the Appellate Side of the 
Court, 

A preliminary object‘on is taken by the 
counter-petitioner that we have no jarisdic- 
tion to hear it, as the application should be 
made to a Judge sitting on the Original 
Side. We are of opinion that this objeotion 
must be upheld. ; 

Section 13 of the Letters Patent gives 
power tothe High Court as a Court of 
Extraordinary Original Civil Jurisdiction to 
withdraw a suit pending in any other Wourt 
and to try and dispose of it itself. According 
to that section, the power of transfer is to be 
exercised by the High Court as a Court of Ex- 
traordinary Original Jurisdiction. It is con- 
tended that this does not show that this 
Court bas not also got the power to direct 
a transfer in the exercise of its appellate 
jurisdiction. Reliance is placed in sup- 
port of this contention on section 24 of 
the Code of Civil Procedure and on Appellate 
Sile Rules of Practice, Rule No. 2, clause 
4. So far as the former provision of law is 
concerned, it merely gives power to the 
High Court to withdraw a suit pending iu 
any Coart subordinate to it and to try and 
dispcse of the same, and has nothing to do 
with the question whether the High Court 
should exercise the power as a Court of 
original or appellate jurisdiction. It does 
not, therefore, help the petitioner’s conten- 
iion in any way. 

With regard to rule 2, clause 4 (i) of 
the Appellate Side Bales, that provision is 
equally useless to the  petiioner. The 
obi-cb of thatiule is only to lay down by 
how many Judges of the Court the matter 
referred to therein is to be disposed of, 
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The rule applies orly to the appellate 
jurisdiction cf the Court and is of no ure in 
decidirg whether an order cf transfer in 
ary particular clase of cases falls within ifs 
appellate jurisdiction cr not. That question 
must be decided apart frem the rule. It has 
nothirg to do wth the question wheiber the 
Court las the power, in tke exercise cf 
its appellate jurisdiction, to make a transfer 
from the Small Cause Court to the High 
Court. 

The question, therefore, is, is the order 
of transferin ihis case one to be made in 
the exercise of criginal or appellate juris- 
diction of ihe Court? Whatever may ke 
the view to be held in the absence of 
clear legislative provision on the subject, 
it appears to us that under section 13 of 
the Latters Patent, we are bound to hold 
that such an order should be made by the 
Court as & Court of Extraordinary Original 
Jurisdiction. The terms ‘original’ and 
‘appellate’ jurisdiction are used in contra- 
distinction to each other, and it would be 
extremely inconvenient, if not absolutely 
illegal, to hold that the same fonction can 
come within the purview of both Original 
and Appellate Jurisdiction. The jurisdic- 
tion ofthe Court is broadly divided into 
three classes mutually exclusive of each other, 
viz, Ordinary Original, Extracrdipary 
Original and Appellate’ Jurisdiction. Our 
view is in accordance with the order of the 
Chief Justice in ©. S. No 234 of 1911, 
although the point was nob expressly decided 
there, the application having been made 
under section 13 of the Letters Patent. 
The same view wes held in Thonas Rote:t 
Doucett v. Josiah katrict Wise (1), where 
also an application appears to have been 
made under section 13 of the Lotters Patent, 

Our attention bas been drawn to a case in 
Kadaw.lini Baie v. Madan Mohan Basack 
(2). That case merely decided that an 
order of: transfer from the Presidency 
Court of Small Causes to a Mofussil Court 
of Original Jurisdiction could be properly 
made in the «xeroise cf the High Court's 
Appellate Jurisdiclior. That is a case io 
which section .3 of the Letters Patent 
would not be applicable. There is no doubt 
that the Piesidevey Court ot Small Causes 
is subject to the superintendence of the High 


(D 4 W. R. Mis. 7. 
(2) 3,0. W. N. 247, 
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Corrt, That is exrreesly dcclared ty rection 
6 cf tte Presidercy Small Cause Courts 
Act. But ilah fact does not decide in what 
manrer the High Court is to exercise any 
cf the powers which it 15s with reapect to 
prceeedings in the Small Cause Court. The 
question of trarsfer of suits from that Court 
to the High Court is regulated by section 
l3 of the Leiters Patent, 

We must, therefore, uphold the objec- 
tion ard we direct that the application be 
returned to the petitoner to be moved before 
a Judge or Judges of this Court sitting on the 
Original Side, 

Petition dismissed. 





(s. o, 5 P. W. Tt. 1912). 
PUNJAB CHIEF COURT. 
SEco: p Cv L Appear No. €43 cr 1910. 
November 16, 1911. 
Pescnt:— Mv Justice Kensington. 
, KHANU AND craets— DLFENE ANTS— 
Api RLLANIS 
tersus 
FATEH KHAN AND oTHERS—PLAINTIFF3— 


RERPONLEMTR. 

Custom-— Alienation — Sale of waste land — Absence cf 
proof of actual necessity and of reckless waste— 
Objection by sons. 

A bona fide sale of waste land of little use by a 
Jat some ZO miles away from his yillnge, where he 
owns his cultmable land, apparently for family 
expenses, indicating no extravagance, imprudence 
or reckless waste on the part of the vendor, is bind. 
ning on his sons and they cannot contest its validity 
on the ground of there being no proof of actual 
necessity. 


Second appeal from the order of the 
Divisional Judge, Jhelum Division, da‘ed 
lst March 1910, modifyirg that of the 
Munsif, 1st Clase, Gujrat, dated 27th Jauuary 
1908, decreeivg plaintifis’ claim, 

Mr Nard Lol, for the Appellants. 

JUDGMENT.—The learned Divisional 
Judge appears to me to have madeout a 
very good case for dismissal of plaintiffs’ suit, 
and to have unnecessarily inter fered with the 
sale transaction though he did so toa less 
extent than tLe first Ccurt. 

The sale in qucstion executed in 1902 was 
of an outlying area of waste lard situated 
some 2) miles from the village in which the 
ver Gor owt s a large holding. These facts ara 
admitted by the plaintiffs-respondents. It is 
now attacked by the vendor's four sons of 
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whom two at least were adults at the time of 
sale. The vendor, being in wantof ready 
money, sold this outlying tract which was of 
little value to him. The transaction was 
genuine enough and does not indica'e extra- 
vagance or even imprudence, Io was probably 
arranged by the father and sons with due re- 
gard to family needs at the time, and Í can 
see no good reason for now picking holes in 
the details of consideration. 

Plaintiffs admit that the family land iu 
their own village (500 to CO9 bighas) is 
practically all free of encumbrance, 80 
there can have been no question of reckless 
waste by the father. The vendees bought 
in good faith and their title is not now open 
to any sort «f reasonable attack. 

The appeal is accepted. The decrees of 
both the lower Courts are set aside, and 
plaintiffs’ ruit is dismissed with costs to the 
defendants vendees throughout, Counsel’s 
fee (in this Court) Rs, 16. 

Aprel accerted. 


(r. GN. L. R. 179.) 
NAGPUR JUDICIAL, COMMISSIONER'S 
COURT. 

SECOND Civi, Ari rar No. 165 cv 1911. 
September 23, 1611. 
Present:— Mr. Batten, A. J. C. 
BHAOSINGH-—AtE£LLANT 
1ersus 
HAZ ARI— RESPONDENTS. 

Specific Relief dct iI of 1877), ss 52, Bi—Injunc. 
tion— Person building on other's land in spite of pros 
test —Pecuniary compenzation— Adequate relief. 

Where a person builds on another person's property 
against his will and in spite of his protest, pecuniary 
compensation cannot be regarded as adequate relief 
for the invasion. In such a care, the owner is entitled 
to an injunction. 

Jethatal Hirachand v. Lalbhai Daipatbhai, 6 Bom. L. 
R. £6; 25 B, 248, followed. 

Goodson v Richardson, L R. 9 Ch. 221; 43 L. J. Ch, 
720; :0 L. T. 142; 22 W. H. 337, relied upon. 

Titwram Mukherjee v. Cohen, la. B. 82 1. A. 185; 33 
0, 203, 2 ©. L, J. 408; 9 C. W.N. 10735 15 M. LJ. 
379; 7 Bom. L. R. 020. à A. L J. 69 and Behari Lal v. 
Sheo Lal, 8 N. L. R. 114, distinguished, 

Appeal against the decree of the District 
Judge, Jubbulpore, dated 9th January 1911, 
coufirming the decreeof the Subordinare Judge, 
Jubbulpore, dated the Duh August 1910, 

Mr. J. U. Ghose, for the Appellants. 

The Hon'ble Mr. M.B Dudebhat and Mr. 
M. R. Diait, for tbe Respondents. 

JUDGMENÍI.—Most of the grounds of 
appeal andthe arguments iu this Court are 
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ingeniou3 attempts to argae as qriestions of 
law what are. plaintly questions of fact. 
After listening to the arguments, there is 
only one ground to whioh, as a Court of 
second appeal, I ean pay any atten'ion. Itb 
is the argument tha‘ it is a case for pecuniary 
compensation rather than for an injunction. 
Bat here the defendants built on plaintiffs’ 
land againsb their will and in spite of their 
protests. The ease is ono similar to Je/halal 
Hirachand v. Lalbhot Dalpitbha: (1) and is 
absolutely dissimilar to the ease ia Tuturim 
Mu"'eries v. Oohen (2), and to the case in 
Behari Lul v. Sheo Li (3). The principle 
on which the appellants wish the Court to 
ach is, in the words of Batty. J., [iu 
Jethalul Hirachand v. Libhai  Dilp-tbhaz 
(1)], applicable either when mere rights of 
easement, ancient lights or the lik», ave 
invaded, or when the act complained of is 
done by a man on his own land, or when 
ihe act, if done on the land of the person 
complaining of it, has been encouraged by 
that person standing by during its ao. 
complishment. In such cases, no doubt, 
injunction should not be granted where they 
inflict more injury on the person sought to 
be injuncted than advantage on the ap- 
plicant, and the Courts, as pointed out 
by their Lordships of the Privy Council, in 
Tituram Mukerjee v. Cohan (2), will best use 
their discretion under section 52 of the 
Specific Relief Act by refusing an injanction. 
Bat when, as here, a man bailds on another 
man’s property against his will, the invasion 
is one, as pointed out by Chandavarkar, J., 
| Jethalal Hirachand, vy, Lilbha? = Dalpitbhaz 
(1)], who refers to the opinion expressed 
by Lord Selborne in the similar case of 
Goodson v. Richardson (4), where pecuniary 
cumpensation cannot be regarded as adequate 
"Relief by way of compensation 
in such a case is tantamount to allowing a 
trespasser to purchase another man’s pro. 
perty against that man’s will" These 
considerations are peculiarly applivable ia the 
present case where the partiss are neighbours 
in a large town, and where is has b»ea found 


that the defendanta hava daliosrately extend. 
(L) 6 Bam. L. R. 80; 28 D. 218. l 
(2) 832 L. A.185, 33 O. 203, 2C. L. J. 403; 9 
O. W. N. 10755 15 M. L. J. 373,7 Bon. L. R. 920, 3 
A. L J. $9 
(3) 3 N. L. R. 114. 
(4) L. R. 9 Oh, 221; 43 L, J. Oh, 793, 82 L, T. 142; 
23 W. R. 937. 
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Vol, KINI 
SUNDAR SINGH Y. DEVÀ SINGH, 


ed their building operations on to the plain» 
tiffs’ land, so as to reduce the area at the dis- 
posal of the plaintitfs for building or for use 
as conr yard, 

The appeal fails and is dismissed with 
costs. 
< Argeal dismissed, 


(s. c. 2 P. W. R. 1912.) 
PUNJAB CHIEF COURT. 

Oivin Rev.ston Petition No. 183 cr 1911. 

l November 25, 1911, 

Preieni: —Mr. Justice Kensington. 
SUNDAR SINGH aso OTHERB— 
Dkr&s DANTS— PETITIONERS 
verans 
DEVA SINGH AND O1HER8— PLAINTITE3 — 
RES! ONDENTS,. 

Cus'om—~Suecession— Owner dying without heir in a 
thulla or patti oj a village— Other ouners entitled to 
succeed Waiver of claim. 

Where a proprietor dies leaving land in a ihuila 
or patti of a village, and leaves no heir, the land 
should pass to the various branches of the owners 
jn the thulla or patti. 

The mere fact tha& members of one branch did 
not formally join in an appeal connected with 
mutation procecdings does not show that they hare 
given up their claim. 

Petition, under section 70 (a) and (b) of 
Act XVIL1 of 1884 asamended by Act XX Vof 
1859, ior revis.on of the crder cf the 
- Divisiunal Judge, Ludhiana, dated the 3rd 
November 1910, affirming that of the Munsif, 
lst clase, Ludhiana, dated the 13th June, 
1910, decreeing plaintiffs! claim. 

Rai Sahib Pandit Sheo Narain, for the 

Petitioners. l 
v Mr. N. O. Mehra, for the Respondonta. 
& JUDGMENT.—The two Revisions Nos, 183 
and 222 may be disposed of by one order. 
They are brought by «wo sets of defendants 
against the plaintiffs, to whom the lower 
Courts have given a decree. The jadgmeuts 
of the lower Courts are not as clear as they 
might be, bat after going into the fasts a5 
some length, | have no difficulty in fading 
that the decree in plaintiffs’ favour should 
Stand. 

The land in dispate is about 99 327428, last 
owned by one Musi.am:¢ Kaho» who died on 
the sO:b Jil; 1908. The plaintiffs have 


been givea a deeree for one-foarsh of tho: 


holding subject to the liab:lity: for one-foarbh 
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ef an oulstanding mortgage. Musammat 
Kahno represented the stock of Baghela. 

On the death of Musammat Kahno, claims 
were put forward by various persons to 
succeed to her lard. These were investigated 
in prolonged mutation proceedings and 
eventually the Settlement Officer on the “5th 
March, 1£09, decided that the holding should 
pass t» certain branches of Sindhu Jats 
withia the Thulla Diwan Singh in three 
shares. He observed that there was a fourth 
branch representing the stock of one Tatariya, 
which he understood to be making no claim. 
The plaintiffs represent Tatariya’s branch 
and they eame into Court with a cliim for 
their one-fourth as against all the persons to 
whom the Settlement Officers granted muta- 
tion in three shares. 

Various other points have been raised in 
the course of the suit with the object of 
shoving that certain of the defendants are 
entitled to succeed Musa mmat Kahno as heirs 
by relationship, but it has been rightly. held 
that no such relationship bas been established. 
In default of heirs by relationship, the conelu- 
sion seems to me quite correct that the land 
should pasa to the various branches of the 
Sindhu Juts within the Thulla. 

Looking to the pedigree table of the village, 
I cannot find that there is any real reason 
why Tatariya’s branch, represented by plain- 
tiffs, should be excluded from their share, 
There is nothing to show why the Settle nent 
Officer thought that this -branch made ro 
claim, unless if was that they did not form. 
ally join in the appeal to him on mutation 
proceedings, and I ean find nothing wrong in 
the decree of the lower Courts. The revisions 
are accordingly dismissed, whether they be 
treated under clause (a) or clause (5) of sec- 
tion 70 (1) of the Punjab Courts Act. The 
plaintiffs’ claim appears to me unanswerable 
and the defendants will pay the costa of the 
plaintiffs in this Court, 

Revision dismissed, 


804 
DEYV:D:8 V. RAMLAL, 

(a. c. 7 N. L. R. 199.) 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 
Cv. Revision No. 16 B cr 1911. 
Octcher 26, 1911. 
Tre:ent:—-Mr. Batten. A. J. C. 
DEVIDAS—ArrLiCANT 
LOTUS 


RAMLAL- Opposite Party. 

T'aluation of suit— Suit for declaration of invalidity 
of morigage-deed— Consequential prayer for cancellation 
of deed and injunction Amount of liability under 
deed —Court-fee— Jurisdicticn — Court Fees Act (VII 
of 18701, s. 7 IV (c) and qd)—Suits Valuation det (VIT 
of 1887) s. 8. 

Where a minor sues for a declaration that a mort- 
gage deed executed in his name by his guardian is 
invalid against him and further prays for cancella. 
tion of the deed and for a permanent injunction to 
restrain the defendant fiom enforcing the terms of 
the deed, the value of the suit for purpos s of Court- 
fees and jurisdiction is the amount of liability under 
the deed, as stated 1n the plaint. The jliintiff can. 
not, in such a case, be allowed to fix a lower and 
arbitrary value for purposes of Court-fee computa- 
tion and jurisdiction. 

Musammat Bist Umatul Batul v. Musammat Nanji 
Koer, 11 C. W. N. 105; 6 C, L. J, 427, followed. 

Revision against the order of the Addi- 
tional District Judge, West Berar, Akola, date 
ed the 30.h September 1910, affirming that 
of the Junior Munsif, Akola, dated the 2nd 
March 1910. l 

Mr. Ramdas Chabildas, for the Applicants, 

Mr. G. D. Subkedar, for the Non. applicant, 

JUDGMENT.—The only point for decision 
is whether the Maorif was right in consider- 
ing that Le bad no jurisdiction to entertain 
the snit and in returning the plaint for pre- 
sentation to the proper Court. The Munsif's 
view was upheld in appeal by the District 
Judge. ‘Lhe plaintiffs apply in revision. The 
plaintiffs, minors, through tkeir next friend 
allege in the plaint that in a suit filed 
against them by the defendant in which they 
were represented by their mother as zuardian 
ad litem, their mother comprcmised the 


case by executing a  mortgage-deed for 
Rs. 4,650 ercumbering the plaintiffs’ 
estate, ‘bree reliefs are asked for in the 
plaint— l 


(1) a declaration thet the deed is invalid 
as against the minors, E 

(2) carcellation of the deed, 

(8) a permanent irjurction to restrain the 
defendant from enforcing the terms of the 
deed. 

In the plaint, the firat two reliefs are 
grouped together and valued at Hs. 5 for 
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purposes both of Court.fee aud jurisdiction 
and the third relief is valued at Rs. 5 for both 
purposes. The total value for both purposes 
is given as Rs, 1Q and the plaint bears a 
Court.fee stamp of 12 annar, ad. v lorem on 
Hs. 10 aceerdirg to Article I, Schedule I 
of the Court Fees Act, 

‘he ruit as brought is exvered by section 
7 1V (c? and (d) of the Court Fees Act and 
under section 8 of the Suits Valuation Act, 
the value for the purposes of  jurisdic- 
tion is the same as for the computation of 
Court-fecs, 


The question whether, if the deed is declar- 
ed inoperative as against the plaintiffs, it is 
necessary to cancel it, need rot be 
gone into, sit ca, if it is nob so cancell:d, 
the consequential relief of a permanent 
Ipjuction which is asked for is a proper 
relief fo ask for, and in either case there 


is a prayer for consequential relief. ‘Ike 
sole question is whether the consequen- 
tial relief asked for, whether it itakas 


the form of a cancellation of the deed or a 
permanent injunction against its being put in 
force, has been properly valued at Rs. 5, 
It is contended for the applicants that under 
section 7 IV of the Court Fees Ac! the plain- 
tiff is enlilled to state the amount ab which 
he values the relief sought. So, no doubf, 
he is; but when, as here, the plaint itself 
contains, and necessarily contains, a state- 
ment of ihe real value of the relief sought, 
the question is whether the plaintiff can 
substitute for that real value au arbitrary 
value for purposes of Court-fee and jarisdic- 
tion. The: plaintiffs’ object, as stated by 
themselves, is to obtain freedom from liabili- 
ty to pay Rs. 4,950 ona mortgage-deed. 
They have, in my opinion, within the real 
meaning of section 7 IV, stated the amount 
at which they value the relief sought, and 
they cannot goon and state a lower and 
arbitrary value fur purposes of Court-fee and 
jurisdicticn. The whole question bas been 
fuly diseursed in Musammat Bibi Umatul 
Betul v. Musammct Nan Keer (1), in which 
the views of the Bombay, Allahabad and 
Madras High Courts Lave been considered 
and criticized. In that case, the plaintiff 
asked for an irjunction to restrain the 


.deferdant from executing a mortgage decree 


for Hs. 10,0CO0 under which the property 


(1) li C. W, N. 199; 6 C. L. de 437, 


‘Yol. XIII] 
LAHRI 9. SHIV NATH, 


valued in the sale proclamation at Rs. 80,000 
‘had been directed to be sold. The plaintiff 
valued the relief by way of injunction at 
Rs. 100. If the injunction was granted, 
the plaintiff escaped the hability to pay 
Rs. 10,000 which the defendant was entitled 
to recover under the decree. It was held 
that the value of the relief sought was the 
sum sought to be realized under the decree. 
In the present case, there is no decree, but 
there is nothing in the plaint to show that 
the liability under the mortgage-deed 
would, if the deed were valid against the 
plaintiffs, be less than Rs. 4,950, the sum 
named inthe deed, and I am unable to 
distinguish in principle between a mortgage 
liability under a mortgage and one under 
a mortgage-decree. In thecase cited, it was 
also held that in the circumstances the Court 
should determine the real value of the relief 
sought, J would rather say that when the real 
value of the relief sought has been actually 
stated by a plaintiff, he cannot state a lower 
value for purposes of Court-fee computation 
and of jurisdiction. I am of opinion that 
the view taken by the Munsif and by the 
Distriet Judge was correct, and the applica- 
tion is dismissed with costs. 
Agplication dismissed, 





(s. c. 2 P. W. R. 1912 Rev.) | 
COURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. 
Revexus Revision No. 112 or 1910-11. 
August 3, 1911. 
Present; — The Hon'ble Mr. Maynard, 
Financial Commissioner, 
LAHRI AND aANOTHER—DEFENDANTS— 
APPLICANTS, 
veraus 
SHIV NATH AND OTHERS—PLAINTIFF3 


— RESPONDENTS. 
Kudhi Kamini cess— Biswadar's lability to pay— 
Burden of proof—Custom—Revision. 
In the Rohtak District, a biswadar, whatever his 
caste, is not liable to pay the Kudht Kamini cess. 


There is no presumption of a custom in that, 


District that a man becomes exempt from payment of 
the cess only when he has become the owner of the 
plot of ground on which his house stands. 

Where & Collector assumes without proof the ex- 
istence of such a custom the Financial Commissioner 
will interfere on the revision side. 

Where certain Sunars became biswadars by pur- 
chase: 

Held, that they were not liable to pay Kudhi 
Kamini cess. 
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The burden of proving that a biswadar should pay 
Kudhi Kamini lies on the Lambardars, 


Petition for revision of the order of 
the Collector of Rohtak, dated Ist June 
1910, upholding that of the Assistant 
Collector of the lat Class, Rohtak, dated 5th 
April 1910, decreeing plaintiffs! claim. 

FACTS.—The claim of the plaintiffs, 
Lambardars of Mauza Maina, in this case 
was for recovery of Rs. 5 on account of 
Kudhi Kamini cess for rabbi 1907 to 
kharif 1907. The defendants were Sunars 
who had purchased bzswadar? rights in 1906. 


On 5th April 1910, the Revenue Court 
of Ist instance decreed plaintiffs’ claim with 
costs against the defendants, notwithstanding 
their having obtained a declaratory decree 
from the Civil Court that they (defendants) 
were not liable to pay the cess Kudhi 
Kamini. 

On 1st June 1910, the Collector dismissed 
the defendants’ appeal. 

On 19th April 1911, on applieation for 
revision by the defendants, the Commissioner 
of Delhi submitted the ease to the Financial 
Commissioner under section 84 (3) of the 
Punjab Tenancy Act, XVI of 1887. 


ORDER.—~Raj Rup, plaintiff, is dead. 
No other Lambardar has been appointed in 
his place, and the right to sue survives only 
to the surviving plaintiffs. The case, there- 
fore, proceeds. 

I have heard Lala Dwarka Parshad for the 
applicants and also Shiv Nath and Lalji, 
respondents, 

In 1906, applicants purchased certain 
biswadarz rights in the village. One deed is 
on the file, and the sale includes the vendors’ 
rights in shamilat. The present claim 
refers to harvests subsequent to this pur- 
chase. Theapplicants have obtained from 
the District Judge a decree declaring that 
they are not liable to pay Kudhi Kamini. 
The entry in the waizbeuleivz declares that 
the impost is due from " Kamian Wa-ahl- 
Hirfa". The general practice of the District, 
as gathered from the Settlement reports, ap- 
pears to be that “biswadars’? do not pay 
Kudhi Kamint, There is no trace of any 
distinction according to the caste of the 
biswadar or according to the date of his 
purchase or the amount of it. 

The criginal Court put the burden of proof 
upon the applicauts-defendants. This was 
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GADIYAM NARAYUDU 9€, MALLAVARAPU VENKAMMA. 


wrong. The burden of proving that à biswa- 
dar should pay Kudhi Kamini rested upon 
the lambardars. The Collector in dealing 
with the appeal laid down, from his own 
knowledge, the custom that a man becomes 
exempt only when he has become the owner 
of the plot of ground on which his house 
stands. There is no other record, so far as 
Iam aware, of a custom in this form, and, 
with all deferenceto Mr. Joseph's knowledge 
of the Rohtak District, I must hold that the 
plaintiffs ought to have been called upon to 
prove the existence and applicability of the 
custom described, and that the assumption 
of it, without proof, justifies interference 
upon the revision side. 

Following the decision of the District 
Judge that the applicants-defendants are not 
liable to pay Kuahz Kamin? since the date of 
their purchase of béswadari rights, I revise 
the orders of the Courts below, and dismiss 
the claim of the plaintifis-respondents. The 
respondents will pay costs throughout. 

Revision allowed. 


(s, c. 11 M. L. T. 121.) 
MADRAS HIGH COURT. 

Civit ÀrPEAL No. 37 or 1888. 
August 26, 1890. 
Present:— Mr. Justice Muthusami Aiyar 

and Mr. Justice Best. 
GADIYAM NARAYUDU — PLAINTIFF — 
APPELLANT 
Versus 


MALLAVARAPU VENKAM A— 


DEFENDANT— RESPONDENT, 

Illatom, what constitutes. 

It is not sufficient to constitute a person an Matom 
that he lives in his father-in-law’s house, assists his 
widow after her husband’s death and is employed 
by her to pay the strcar kist. 

To constitute a person an Illatom, a specific agree. 
ment is necessary. 

Quare.— Whether a female could, after her husband's 
death, when her husband’s daughter was already 
married, constitute that daughter's husband an Hlatom 
son-in-law, 

Appeal against tbe decree of the District 
Court of Nellore, in Original Suit No. 29 of 
1886. 

FACTS.—The suit, out which the appeal 
arose; was a Bulb for partition in which the 
plaintiff olaimed a*ha]f share of the family 


properties on two grounds, one of which was 
that the defendant's daughter was given in 
marriage to the plaintiff in 1875, that the 
plaintiff was, since then, an Iliatom in the 
defendant's family and had been and was: 
managing the family affairs. 

The plaintiff was the adopted son of one 
Jali Reddy. His natural mother and the 
defendant's husband were the children of one 
Kothandarami Reddy, a Pantakaru Reddy of 
Karumanchi in the Ongole Taluk. The 
plaintifi’s adoptive father, Jali Reddy, had two 
sisters, one of whom was married tothe said 
Kothandarami Reddy. The plaintiffs case 
was tbat after the death of Kothandarami 
Reddy’s wife, when his son was still young, he 
asked the plaintifi’s adoptive father’s father, 
Papireddy, to join the family with all his 
property on the understanding that each 
family was to be entitled toa half share in 
the joint properties and that since then, the 
plaintiff’s grandfather and father were living 
in his family and the plaintiff's and the de- 
fendant’s families were enjoying the joint pro- 
perties of both. The plaintiff was managing 
the family properties, paying the sircar kist 
and assisting the defendant generally “in all 
the family affairs, but owing to quarrels having 
arisen since the plaintiff's wife's death, the 
plaintiff desired to have his share separated 
from that of the defendant. In the eighth 
para, of the plaint, it was said that, “in the 
Pantakapu caste, to which the plaintiff and 
the defendant belong, there is a custom that 
if two families united their property for 
whatever cause and remained joint for 
sometime and then desired division, the two 
families would be entitled to equal rights in 
all the moveable and immoveable properties 
existing at the time of division." 


The defendant denied the arrangement 
referred to in the plaint as also the IJllatom 
of the plaintiff and contended that the evstom 
set up in the eighth para.of the plaint was 
false, 


The District Judge found that the Illatom 
was proved but that under the Illiom custom, 
the Illetom son-in-law had no right to enforce 
a partition during life-time either of his 
father-in-law or his mother-in-law and he 
doubted whether an Jllatom son-in-law who 
has had no children could claim such a share. 

The District Judge said as follows:— 

"Illiom was once defined by Reddy wit. 
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nesses before this Court to consist in marrying 
a man toa daughter and keeping him in the 
house. In this instance, it is not clear wha’ 
the father-in-law of plaintiff did. He’ seems 
to have died within a year of the marriage 
of plaintiff and there is nothing to show that 
he associated plaintiff with himself in the 
management of property. But the evidence 
and the admission of defendant, as to her 
using plaintiff, seem to make it clear that 
plaintiff was kept in the house afterwards. 

“It appears, therefore, that if the position of 
an Illatom had not been conceded to plaintiff 
definitely by the husband of defendant, it kad 
been pratically allowed by the defendant 
herself. But the girl has died, and plaintiff, 
as appears from the evidence, demands her 
sister in marriage and, as her hand is refused 
him, demands half of his father-in-law's pro- 
perty. Now it has never been settled that 
an Zlatom can demanda partition, Certainly, 
there is no sort of proof that an Jllatom has 
ever done so successfully from his father-in- 
law or mother-in-law except under an agree. 
ment, oral or written. I consider this fact 
fatal to theclaim of plaintiff. But there is 
a farther ‘point. 

“The position of Illatom has its duties and 
obligations, He is not like an adopted son 
taken into the family ‘completely; for he 
does not forfeib his right to share in the 
property of hisown faimly. He is simply 
takeu in, in order that the property of the 
family which receives him may be kapt in 
tha ramily and go to the children of its 
daughter either alone or in conjunction with 
sons. In all the cases adduced in which 
Iilatoms have, apart from special agreement, 
been allowed-shares, they have had children. 

"Here plaintiff's wife has diedand he has 
no children. Can he claim to be allowed to 
go outof the family and take a portion of its 
‘property with him? There must have been 
cases like his before, but not a witness can 
‘speak to a casein which such claim was 
allowed. On the other haud, plaintiff's 3rd 
witness mentions a case in his village where 
an Illatom, whose wife died, was turned oub 
of his father-in-law’s house without a share. 

"The contention that there was a custom in 
the Pantakapu caste of two families living 
together sharing the properties equally, was 
also found against, and as would be seen from 
their Lordships’ judgment was nob put for- 
ward in the appeal," 


The District Judge dismissed the suit and 
the plaintiff appealed. 

Mr. M. O. Parthasarathy Iyengar, for the 
Appellant. 

Mr. N. Subramaniam, for the Respondent, 

JUDGMENT. 

Best, J.—' The point taken by Mr. Far- 
thasarathy Áiyengar, on behalf of the appell- 
lant at the hearing of the appeal, is that 
as the District Judge has found the 
issue as to Illatcm in favour of plaintiff, he 
ought to have decreed to plaintiff the moiety 
of the property claimed by him, notwith- 
standing the findings adverse to plaintiff on 
the other issues. 

The Judge’s finding as to Jilafom is that 
"if the postion of an Illatom had not been 
conceded to plaintiff definitely by the husband 
of defendant, it had been practically allowed 
by defendant herself,” The reason given for 
this finding is thatthe evidence and the ad- 
mission of the defendant as to her using 
plaintiff seem to make it clear that plaintiff 
was kept in the houseafter the defendant’s hus- 
band’s death, which took place in the year in 
which plaintiff married her daughter. Də- 
fendant’s admission as to her usage of the 
plaintiff is that as she "did not come 
out being a female", she sent" for her 
son-in-law (who, she says, lived in her own 
father’s house) and was paying money to the 
Sircar through him." 

Even assuming that plaintiff did live in 
defendant's house and assisted the defendant 
after her husband's death, this circumstanca 
would not, I think, be sufficient to constitute 
him an Illaton. There must have been 
Some specific agreement as to his being made 
an Illatom son-in-law, and plaintiff has tried 
to prove such agreement, but I concur with 
the District Judge in disblieving the witness- 
es who deposed thereto for the reasons 
given by the Judge, which need nob be repeat- 
ed here. The District Judge has found 
it not proved that plaintiffa father-in- 
law ‘associated plaintiff with himself in the 
management of the property," and it is ex- 
tremely doubtful if defendant (a female) could, 
after her husband’s death and when plaintiff 
had already been married to that husband's 
daughter (defendant's ster» laughter), consti. 
tute plaintiff an Illafom son in-law. But be 
this as it may, Lam unable to agree with the 
District Judge in thinking that tne mara fact 
of p'aintiff being allowed to live in his father» 
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in-law's house (where it appears plaintiff's 
adoptive father Jali Reddy was also living at 
the time) and defendant’s employing plain- 
tiff to pay the kist after her husband's death 
are sufficient to constitute, the plaintiff an 
Illatom son-in-law. Hurther, from the plaint 
it is seen that ib was nob as an Jilatom son-in- 
law that plaintiff claimed a moiety of the 
plaint property. Had such been the case, there 
was no reason why he should have confined 
his claim to a moiety merely instead of the 
whole, for even according to his own witness- 
es the agreement at the time of the plaintiff's 
marriage to defendant’s husband’s daughter 
was that in the absence of male issue of the 
father-in-law, plaintiff was to have the whole 
property. Plaintiff has, itis true, also stated 
in the plaint that from the time of his mar: 
riage he had lilatom rights in the defendant's 
family. But that was not the ease on which 
he rested his claim. The case was au alleged 
union between the family of plaintifi’s adop» 
tive father Jali Reddy, and defendant's hus- 
band's father Kodandarama Reddy, It is 
stated in para. L of the plaint that Kodanda- 
rama Reddy being then a single man” (i, e., I 
presume a widower as he had a son Venkata. 
samito whom defendant was subsequently 
married) and “as the defendant’s husband 
Venkatasami was young, he was not able to 
manage thecultivation work, ete., he, therefore, 
asked the plaintifi’s adoptive father and the 
latter’s father Papireddy to come and join his 
family, and settled that the moveable and 
immoveable property of both should be united 
and remain joint, and that, as each had a 
son, they should divide the property equally 
in the event of division taking place at any 
future time.” It is then stated that the two 
families accordingly became united and joined 
their property in one common stock. This 
is in fact the basis on which the plaintiff 
brought the present suit and confined his 
claim to a moiety of the property, It is, 
however, seen from the evidence of some of 
plaintiff’s own witnesses that Papireddy did 
not at any time live in defendant’s husband’s 
house, and that it was only after Papireddy’s 
death that plaintiff’s adoptive father, Jali 
Reddy, went to live with his relation Kodanda.- 
rama Reddy, and as to the alleged mixture of 
the properties of the two families, the fact 
proved by the Karnams (one examined as 
plaintiff's 4th witness and another as defend. 
ant’s 9th witness) that the patta for Jali 


Reddi’s land stood in his name and on his 
death was transferred to the name of his 
widow and subsequently to that of plaintiff, is 
inconsistent with the alleged union of the two 
families and mixture of their properties. 

I agree with the lower Court in finding 
that there was no such union as alleged in 
the plaint, and I also find that plaintiff has 
failed to prove that he has any Jllatom right 
in the property belonging to defendant’s hus- 
band. 

Defendant has in her written statement ad- 
mitted plaintiff's right to the lands Nos. 3 and 
4 of Schedule A, and defendant's witnesses 
Nos. l, 2and 4 deposed to the silver girdle 
and gold earring, items 54 and 58 of Schedule 
D, being the property of theplaintiff. He ap- 
pears to be entitled to none other of the plaint 
property. 

The lower Court's decree will be modified 
by declaring plaintiff entitled to the items 
mentioned in the last para, and as to the rest 
of the property claimed, the lower Court's 
decree must be affirmed and this appeal dis- 
missed with cosís. 

MuTBUSAMaY ÁIYAR J.—I conour.. 

Appeal dismissed. 





(s. c. 16 C. W. N. 289.) 
CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Civi, Sure No. 2129 
or 1911. 

December 6, 1911. 

Present: —Mr. Justice Chitty. 

N. C. SIRCAR AND Soss—PFPrLAINTIFFS— 
PETITIONERS 
versus 


Tus BARABONI COAL CONCERN, Lip. 


— Derenpants—-Opposite Party. 

Specific Retief Act (I of 1877), ss. 21, 56, 57— Contract 
of serviceas managing agent to Limited Company— 
Enforcement of contract—Indirecily obtaining relief— 
Injunction not to dispense with services of managing 
agenis— Master and servant—Conitract of service—Speci« 
fic performance. 

A servant cannot enforce a positive contract of 
service, Nor can heobtain an injunction to restrain 
the master from dispensing with his services except 
in a given manner or until after a stated period, 

Therfore, where the Managing Agents of a Limited 
Company prayed for an injunction upon the Company 
to restrain them from passing, at any meeting to be 
held under a certain notice issued by the Company, 
any resolution purporting to dispense with the ser. 
vices of the petitioners as Managing Agents of the 
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Company, and from interfering with the conduct of 
the business of the Company by the Managing Agents, 
on the ground that their services could not be dispens- 
ed with otherwise than by a certain special resolution 


" mentioned in the contract between the par- 
les: 

Held, that such an injunction could not be granted, 
for tha result would be to continue their services, 
and so in effect to specifically enforce the contract, 
that the Company could dismiss the Managing Agents 
who were the Company’s servants whom they had ap- 
pointed, and if they dismissed the Managing Agents 
wrongfully, the latter would be entitled to sue for 
damages. 


Original suit and application for tempo- 
rary injunction by the plaintiffs against the 
defendants, A Rule was issued to show cause 
why the injunction should not issue. 

Messrs. J. E. Bagram and H. Knight, 
instructed by Messrs. Pugh $ Oo., Solicitors, 
for the Plaintiff, appeared in support of the 
Rule, 

Mr. L. P. E. Pugh, instructed by Messrs, 
Orr, Dignam & Oo., Solicitors, for the Defend- 
ant Company, appeared to show cause. 

JUDGMENT.—This sait was filed on the 
22nd November by the firm of N. C. Sircar & 
Sons against the Baraboni Coal Concern Ld. 
for (1) a declaration that the services of the 
plaintiff firm as Managing Agents of the 
defendant Ccmpany cannot be dispensed with 
otherwise than by & special resolution passed 
at an extraordinary general meeting of the 
Company specially convened for that pur- 
pose of which meeting not less than 12 
calendar months’ notice shall be given and at 
which persons holding not less than five- 
sixths of the issued capital for the time being 
of the Company shall be present personally or 
by proxy or attorney; (2) for a declaration 
that itis not competent to the defendant 
Company to dispense with the services of the 
plaintiff firm as Managing Agents by any 
resolution passed at any meeting held 
under or in pursuance of the notice above 
referred to and dated the 17th day of No- 
vember 1911, and (8) for an injanction that 
the defendant Company be restrained by 
injunction from passing at any meeting to be 
held under or in pursuance of the said notice 
of the 17th day of November 1911, any 
resolution purporting to dispense with the 
services of the plaintiff firm as Managing 
Agents of the defendant Company, and from 
interfering with the conduct of the business 
of the Company by the plaintiff firm as its 
Managing Agents, otherwise thanin accord. 
ance with the provisions contained in the 


Articles of Association of the Company and 
the said agreement of the ¥9th day of May 
1911, On the same day, Ccunsel for the 
plaintiffs applied for and obtained a Rule for 
& temporary injunction in much the same 
terms. J suggested, when the matter came 
on for argument, that the Rule might by 
arrangement stand over till the hearing, and 
the proposed meeting of the Company be 
adjourned, the hearing being expedited. This 
suggestion, however, was not accepted and I 
must give my decision onthe Rule. The 
matter has been argued at great length on 
either side, *bu& I propose to deal with it as 
briefly ag possible, Ido not wish to enter 
into the merits of tbe case itself, but it 
is impossible to altogether avoid doing 
so from the close connection of the Rule 
with the suit and the similarity of the reliefs 
claimed. The only question now before me 
is whether the Company should be restrained 
pending the disposal of the suit from passing 
a resolution purporting to dispense with the 
services of the plaintiffs’ firm or from interfer- 
ing with the conduct of the business of the 
Company by the plaintiffs’ firm otherwise 
than in accordance with the Articles of 
Association and the agreement of the 29th 
May 1907. A large number of authorities 
were referred to, which deal with the removal 
of a Director by a Company, where the 
Articles of Association donot contain any 
provision for such removal. It was pointed 
out by the petitioners’ Counsel that although 
in the case of the defendant Company, Article 
99 provides for the appointment of Managing 
Agents, neither it nor any other Article pro- 
vides for their removal. This is, no doubt, the 
case, but I must not be taken to accept as 
correct the proposition put forward at the 
Bar that the Company could not, theres 
fore, dismiss any Managing Agents whom 
they had appointed. I am of opinion that 
the cases cited have little or no bearing 
on the present case. The position of a 
Director is very different from that of Manag- 
ing Agents, who are merely servants of the 
Company. Further, in this case the plaintiffs’ 
claim is based on the agreement of 29th May 
1907, and by that they must stand or fall, 
It is true that the Company entered into that 
agreement purporting to act under the authors 
ity of Article 99, but so far as the plaintiffs are 
concerned, their contract is contained in the 
agreement alone. Ifthe learned Counsel's 
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argumentas to the Articles of Association 
was sound, it would follow that the Company 
had no power to make the stipulation as to 
the removal contained in the agreement, or to 
act upon it. The plaintiffs, however, cannot, 
of course, plead that. It was conceded that if 
it were a simple case of wrongfal dismissal, 
the plaintiffs would hava no case on their 
present plaintas framed. Their only remedy 
would be by an action for damages for wrong- 
fal dismissal. It was argaed, however, that 
the threatened resolution would not amount 
to a dismissal. I am unable to fully appre- 
ciate the learned Counsel’s argument on this 
point. At ono time he said it would not be 
a dismissal becausa it would not be the 
act of the Company. If that were so, the 
Company would not be the appropriate de- 
fendants in this suit. The plainiffs ought to 
sue the individual or individuals by whose act 
they would suffer or had suffered damage. The 
Company clearly can only be sued in respect of 
an acb done or purporting to be done by itself. 
If the act threatend the passing of the resolu- 
tion did not operate as a dismissal, the plaint- 
iffs would have no cause of action against the 
Company for wrongful dismissal. If it caused 
damage to the plaintifs in some other way, 
the correct course would be for them to sue 
the Company on that cause of action, if any 
were so created. It was perhaps necessary 
for Counsel toframe his argument in some 
such way as this, because if the case be one 
of a contract for service, the plaintiffs are met 
by the combined effect of section 21 and 55 
of the Specific Relief Act. They could not en- 
force the contract of service against the Com. 
pany, nor could they by injunction indirecte 
ly obtain the relief prescribed by section 21. 
I eannob gecede to the argument of their 
Counsel that section 57 would help them. If 
they could not enforce the positive contract 
of service, they clearly could not obtain an 
injunction to restrain the Company from 
dispensing with their services, except ina 
given manner, or until after a stated period; 
for the result of this would be to continue 
their services, and so in effect to specifically 
enforce the contract. It would be a very 
strong measure to restrain the body of 
share-holders from expressing their opinion 
at a meeting duly convened. Itis the only 
way they have of interfering in the matters of 
the Company. On this point, the remarks of 
the Lords Justices in Isle of Wight Railway 
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Oo. v, Tahourdin (1) are very pertinent, 
though the question in that ease was as to the 
removal of Directors, not the dismissal of 
servants. Itis by no meara certain thatthe 
resolution, of which the plaintiffs are so 
apprehensive, will be passed. Ik is not 
certain what will be its effect. I do not. 
desire to go into the merita of the case. Itis 
conceded on both sides that there is consider- 
able friction with regard to the management 
of the Company, and in the minds of some of 
the share-holders, considerable dissatisfaction 
with the conduct of the plaintiffs as Managing 
Agents. It is expedient that the matter 
should be ventilated, and it cannot be better 
ventilated than at a meeting of the share- 
holders. If the propcsed resolution be not 
passed, the plaintiffs will have no causeof com- 
plaint against the Company. If it be passed, 
it remains to be seen what will beits effect. If 
the plaintiffs are thereby dismissed, they will 
have their remedy. If they are not, but they 
thereby suffer some other damage, they will 
also have their remedy. It was said by their 
Counsel that in this last case the damages 
would be too remote to support a claim in a 
suit for damages. If that be so, it is clear 
that I ought not to restrain by injunction an 
act which would have such a shadowy 
result, 

Hor these reasons, I am of opinion that 
the present application must fail. The 
Rule is accordingly discharged with sosis. 

Rule discharged. 

(1) 25 Ch. D. 320; 58 L.J. Ch. 388; 50 L., T. 132; 

32 W. n. 297. 


[s. c. 11 M. L. T, 124 (1921) 1 M. W. N. 178] 
MADRAS HIGH COURT. 
CiviL ÁPPgAL No. 179 or 1887. 
September 13, 1882. 

Present: —Sir Arthur J, H. Collins, Kr., 
Chief Justice, and Mr. Justice Parker. 
ALLAREDDI SUBBAMMA~— PLAINTIFF — 
APPELLANT 
teTSUS 
NALLAPAREDDI ADI LAKSHAMMA 
AND OTHERS—DEFENDANTS — RESPONDENTS. 

Custom~—Joint family —'Pwo families living together 
without Illatom or other family arrangement, rights of — 
Equal rights claimed by custom—Validity of custom—Ad. 
missions, effect of, when made in ignorance of legal rights. 

There is no custom in the District of Nellore that 
when two families live together and there are inier. 
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marriages amongst the members thereof, the two 
families have equal rights in the properties which 
they hold and enjoy. 

Such a custom may be legal if it originated in an 
arrangement of the parties concerned or is otherwise 
dependent on family arrangements, 

A custom to be effective must be a territorial cus- 
tom and isolated cases are of little value unless ib be 
proved that the two families living together have 
been united together on equal terms. 

An admission of the defendant in favour of the 
plaintiff in ignorance of her legal rights will not bind 
her if, as a matter of fact, the plaintiff has no legal 
claim. 


Appeal against the decree of the District 
Court of Nellore in Original Suit No. 6 of 
1886. 


FACTS.— The suit ont of which this appeal 
arose was brought by the plaintiff, Allareddi 
Subbamma, for partition and separate posses- 
sion of a half share of the family properties 
in ihe possession of the first defendant. The 
plaint alleged that the Allareddi family, to 
which the plaintiff belonged, and the Nallappa- 
reddi family, of which the first defendant was 
a representative, had been living together 
from time immemorial, that each family had 
equal rights in the joint family properties of 
both, that the debt bonds and other securities 
belonging to the family stood in the name of 
the „first defendant's husband,' Venkatarami 
Reddi, who was the manager of the joint 
family, that after his death in 1875, a certi- 
ficate of heirship was granted to his widow 
and the plaintiff's son who were then jointly 
entitled to the family properties, that sub- 
sequent to the certificate, documents to the 
extent of Rs. 10,000 were renewed in 
plaintiff's son's name but that he died short- 
ly thereafter in September 1879 and that 
subsequent to hisdeatn, a certificate of 
heirship was applied for in the joint names 
of the plaintiff and the first defendant but 
the certificats was granted to the first defend- 
ant alone without .opposition, she being the 
senior member of the two families, that 
since then quarrels having arisen between 
the parties, the first defendant was dealing 
with the properties as if they were her own 
and had mortgaged portions of them with 
the other defendants and that the plaintiff 
was, therefore, entitled toa partition of her 
half share. 


The defendants resisted the suib on the 
ground that the whole of the family proper- 
ties belonged to the Nallapareddi family of 
which the first defendant was a member and 
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that the Allareddi family had no rights 
thereto. Referring to the succession cerbi- 
ficate, the 1st defendant explainsd the plain- 
tiff's son having joined her in obtaining it 
on the ground that she had & daughter whom 


she intended to give in marriage to the 
plaintiff'& son. 
Under the directions of the Court, the 


plaintiff filed a genealogical tree showing the 
relationship between the plaintiffa family 
and the defendant’s family and the various 
intermarriages which had taken place bet- 
ween the respective members thereof. As 
to the two families having lived together 
and as to the share that the plaintiff claimed 
in consequence of such joint living, her case 
was in her reply statement set forth as 
follows:— 

"There are cases among Hindus, and more 
especially in the Pantakapu caste to which 
the parties belong, where a rich person 
marrying a woman brought into his family 
his wife's brothers, if they happen to be 
poor, entrusted them with the management 
of his household and his cultivation and 
thus for a few generations they live joint 
with intermarriages in the two families but 
that when they separated, they separated 
dividing their property into two equal 
halves. Those cases, though not judicially 
noticed, are not few in number and the prac- 
tice ean be eatablished by evidence. When 
two families jointly lived and worked for 
some geuerations throwing their gains and 
labour into the joint stock, it may be fairly 
presumed, in the absence of any express 
agreement to the contrary, that they intended 
to live ia joint tenancy and to share equally 
the family. property when a separation 
was needed." 

Amongst the issues raised, the most im- 
portant was the first issue,— 

"Whether the family of the plaintiff and 
the first defendant, wis, the Allareddi and 
the Nallapareddi families, have been from 
time immemorial living together in joint 
enjoyment of the property in suit and if so, 
whether the plaintiff, as the admitted present 
representative of the Allareddi family, is 
entitled to claim partition of one-half or 
other share of such property." 

The District Judge found that the first 
defendant's family was the original family 
and that the Allereddi family subsequently 
joined this family. He also held that the 
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Allareddi family brought little or no proper- 
ty into the defendant’s family, but that the 
two familes lived together and jointly en- 
joyed all the properties. He found that 
the plaintiff's son was associated with the 
first defendant in the succession certificate 
because the latter’s daughter was- to be 
given in marriage to the former and he was 
intended to ba taken as liom into the 
Nallapareddi family but that the Jllatom 
not having been perfected by marriage, no 
righta to the properties vested in the plaint- 

iff’s son or his representatives, 

Speaking of the custom set up of two 
families living together and each family 
thereby acquiring equal rights in the family 
properties, the District Judge said:— 

"Numerous witnesses of the  Pantakapu 
class were examined for the plaintiff in the 
endeavour to establish a sort of general cus- 
tom among them that when two families 
live together, each is entitled to a half share 
in the property. In every case there had 
been Jliatom or special arrangement or it 
could not be said that each family had not 
contributed something to the general stock.” 

The District Judge dismissed the suit and 
the plaintiff appealed. 

The Hon’ble Sir V. Bashyam lyjengar and 
O., Ramachandra Rao, for the Appellant. 

Messrs. H. G. Wedderburn, K. P. Sankara 
Menon and Mr. N. Subramaniam, for the 
Respondents. 

JUDGMENT.—The plaintiffs claim is 
based upon an allegation that her husband's 
family, the Allareddi family, has for a long 
time been joint with the family of the Ist 
defendant’s husband, the Nallapareddi fami- 
ly, having equal rights in all their property, 

The evidence shows that there have been 
no less than three intermarriages between 
the Allareddi and Nallapareddi families, It 
is admitted that whatever landed property 
there is in suit stands in the name of the 
Nallapareddi family, and the  appellant's 
Pleader is not able to show that any pro. 
perty stands in the name of the Allareddi 
tamily When Venkatramareddi, No. 8 in 
the pedigree, died in 1875, the male members 
of the Nallapareddi family became extinct, 
and ib was not unnatural that plaintiff’s son, 
Subbareddy, who was to be married to the 
only daughter of Venkataramareddi, Bhould, 
by arrangement, be allowed to take out the 
heirship certificate. In the petition, he is 
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described as the undivided nephew and son 
of Venkataramareddi’s senior unele's 
daughter, which might fairly enough repre- 
sent the relationship though i5 was not 
co-parcenership according to Hindu Law. 
That Subbareddi prosecuted aud defended 
suits after getting the heirship certificate 
proves nothing, as it was most probably 
with that object (he being the only male 
left in the house) that the arrangement 
was made, 

Subbareddi died in 1879 unmarried and 
when he died, the two widow ladies, undoubt- 
edly, represented themselves as joint in the 
petition which they pat in asking for an 
heirship certificate. The: certificate was, as 
a matter of fact, given to the Ist defendant 
only without opposition, she representing 
the Nallapareddi family in whose name the 
landed property stood. Had there been any 
co-parcenership and had Subbareddi (plaint- 
iff's son) represented the last male holder, it 
seems to us very improbable that the plaint- 
iff would have agreed to the certificate of 
beirship being issued in the name of the Ist 
defendant only. 

Turning to the oral evidence, a good 
many witnesses were called to prove that 
a custom similar to that under which, the 
plaintiff claimed prevails in the Pantakapu 
caste in the Nellore District. It was ad- 
mitted that the evidence is not sufficient 
to establish a territorial custom, bat 16 
is urged that the facts of the case and 
the history of the two families and the 
conduct of the parties are sufficient to 
show that these families are in a similar 
position as those other families with 
regard to which evidence was called, 
and it is contended that from this state 
of facts itis right to infer an arrangement 
and trace it to a legal origin by virtue 
of which the plaintiff would be entitled to 
half the property. From the evideuce which 
has been brought, it seems clear that all the 
witnesses, in cases where a similar custom 
has beeu spoken of, have traced that custom 
to an arrangement of the parties, and that 
similar customs, where dependent upon family 
arrangements, may be held legal as may 
be inferred from the decisions in Ohalla 
Papi Reddi v. Ohalla Kot: Reddi (1) and 
Kanumantamma v. Rami Reddi (2). In 


(1) 7 M. H. O. R. 126. 
(2) 4 M. 272. 
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our opinion, however, isolated cases are of 
little value unless it be proved that these two 
families have been united together on equal 
terms. There is nothing to show that any 
member of the Allareddi family has ever 
managed any of the lands which stand in the 
name of the Nallapareddi family except Sub- 
bareddi, and he only after the death of the 
last male owner in the Nallapareddi family. 
'l'here i8, however, evidence on record to show 
why it was that Subbareddi, the father of the 
plaint.ff's husband, did join the Nallapareddi 
family and that is given by the evidence of 
the plaintiff's 1st witness and of the Ist 
defendant's 5th witness both of whom stated 
that he was taken into the Nallapareddi 
family on account of his poverty. This was 
not unnatural as the Nullapareddi family 
was wealthy. Subbareddi’s mother had been 
a member of that family and his two children 
had both married into it, bis son having mar- 
ried the daughter of Gangireddi and his 
daughter having married Venkataramareddi. 
The arrangement, if regarded as a union, was, 
therefore, unequal and though plaintiff's son, 
ifhe Lad lived to marry Venkataramareddi's 
daughter, would virtually have got the whole 
estate, he had no legal right to claim the half. 
There isnothing really, therefore, to prove the 
plaintiff’s claim except the fact that these two 
ladies stated they were joint when making 
their applications for certificate of heirship to 
Subbareddy in 1879. They were at that 
time living together and undoubtedly had 
always done so. But an admission of the 
lst defendant in ignorance of her legal 
rights will not bind her, if, as a matter 
of fact, the plaintiff had no legal claim. 
The same remark will apply to the admis- 
sion made by the lst defendant in Exhibit A 
AXIlV, the deed executed on the 20th Sep- 
tember 18&2, 

Being of opinion that the plaintiff has 
failed to proye the basis of her claim, we must 
dismiss the appeal with costs. The costs of 
the respondents other than the lst will be 
proportionate te their interest, Memo. of 
objections is not pressed. 

Appeal dismissed. 
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(s.c. 3 P. R. 1912.) 

PUNJAB CHIEF COURT. 
Sseconp Civit ÁPPRAD No. 591 or 1910. 
June 6, 1911. 

Present: — Mr. Justice Rattigan and 
Mr. Justice Chevis. 

BADRI DAS AND OTHER8—P AINTIFF3— 
APPELLANTS 
téersus 
SANTA SINGH AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Right to sue— Hindu family trading firm—Contract 
with managing members—Right of managing members 
to sue alone on contract — Parties — Other members of firm 
not necessary parties to suit, 


The managing members of a Hindu family trading 
firm, with whom a contract is made, are entitled to 
sue to recover damages or compensation for breach 
of such contract. It is not necessary for all the part- 
ners in the trade business to join in the suit, The suit 
by the managing members is maintainable despite 
the non-joinder of a member of the firm who, though 
interested in the result of the suit, has no part in 
the management of the business and is not one of the 
partners with whom the contract was made. 

Kishen Prasad v. Har Narain Singh, 15 C. W. N, 821 
(F. C.); 8 A. L. ds 256; 9 M. L. "T 943; 18 C. L. J. 345; 
21 M. L. J. 878; 18 Bom, L. R. 359; 88 A. 272; (1911); 
2. M. W. N. 395; 9 Ind. Cas. 739, followed. 

Second appeal from the order of the 
Divisional Judge, Ferozepore Division, dated 
llth April 1910, 

Lala Dwarka Das, for the Appellants, 

Rai Sahib Pundit Sheo Narain, for the 
Respondents. 

JUDGMENT.— One Saudagar Mal had three 
sons— Behari Lal, Badri Das and Jagan Nath, 
and the latter carried on an ancestral busi- 
ness under the name of Saudagar Mal. 
Behari Lal. Saudagar Mal died some time 
ago and Bebari Lal also died some time prior 
to the institution of the present suit, 

On the 14th January 1909, a snit was 
instituted in the names of Badri Das, Jagan 
Nath and Musammat Jarao (the widow of 
Behari Lal) for recovery of the sum of 
Rs. 1,766-7-6 from defendant. 

In the plaint Musammat Jarao was describ- 
ed a8 & minor with Badri Das as her next 
friend. 

On the 9th February 1909, defendant ob. 
jected that Musammat Jarao wasof full age 
and Badri Das admitted that the objection was 
correct. Badri Das thereupon obtained 
a power-of-attorney from Musammat Jarao, 
and the latter was made a co-pluintiff in 
her own right on the 19th February 1909, 
The first Court held that the suit was within 
time and decreed the claim, but the learned 
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Divisional Judge, upon defendant's appeal, 
was of opinion that Musammat Jarao, who was 
a necessary party to the suit, could not be re- 
garded ss a plaintiff until the 19th February 
1909 when she was brought on the record as 
a co plaintiff in her Own right, and that as 
the suit was barred as regards any claim 
by her on the latter date, it must betaken 
to be barred as regards all the co- promisees 
and proprietors of the firm. He accordiogly 
dismissed the suit n toto, but as the case 
was a hard one for plaintiffs, he left the 
parties to bear their own costs. 

Plaintiffs have preferred a further appeal 
to this Court. | 

Since tha decision of the casein the lower 
Appellate Court, their  Lordships of the 
Privy Council have, in Kishen Parshad v. 
Har Narain Singh (1), held that in cases like 
the present, itis not necessary for all the 
partners in a trade business to join in 
a suit, ard that it is sufficient if the 
managing members, with whom the con- 
tract was made, sue to recover damages or 
compensation for breach of such contract. 

In the present case, ib is clear from a 
- perusal of plaint that the claim is in sub- 
stance and in fact for recovery of a sum of 
money due to the firm of Saudagar Mal- 
Behari Lal upon a balance struck by 
defendant in favour of Badri Das-Jagan Nath 
on the 25th January 1903. It is also obvious 
that plaintiffs were suing to recover the 
said sum on behalf of the firm and as the 
balance was struck in their favour, it was 
not necessary for them to implead as co- 
plaintiff the widow of their deceased brother, 
Behari Lal. 

Mr. Sheo Narain admitsthat Musammat 
Jarao is, as representative of her husband, a 
member ofthe firm but contends that Badri 
Das and Jagan Nath were nob in express 
terms suing as managing members for recovery 
of the present debt. It is true that they do 
not in express terms so describe them- 
selves, but they were unquestionably suing 
to recover money on behalf of the firm. 
Musammat Jarao is, in a sense, a member of 
the firm, but itis highly unlikely that she 
was regarded as an active member, a fact 
which appears very clearly from the terms of 
the very balance upon which this suit is 

(1) 15 C. W. N. 321, 8 A. L. J. 266; 9 M. L. T. 343; 
18 C. L. J. 845; 21 M. L. J. 978,18 Bom. L. R. 359; 33 
A. 272; (1911) 2 M. W. N. 395: 8 Ind, Cas. 739. 
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based. As we have pointed out, it is osten- 
sibly in favour of Badri Das aud Jagan Nath 
alone though all parties admit that Musammat 
Jarao is entitled to a share in the debt. 
Musammat Jarao, though interested in the 
claim, was therefore not a necessary party 
to the suit inasmuch as the contract upon 
which the claim is based (2. e., the balance 
struck by defendant), was made with Badri 
Das and Jagan Nath. In the circumstances, 
the ruling of their Lordships to which we 
have referred is directly in point, and is 
authority for holding that the suit instituted 
by Badri Das ard Jagan Nath is main- 
tainable despite the non-joinder of Musammat 
Jarao, the other member of the firm, who, 
though interested in the result of the suit, 
had no part in the managemeut of the 
business and was not one of the partners with 
whom the contract was made, even upon the 
assumption that Musammat Jarao was no 
party to the suit when instituted: it follows, 
therefore, that the claim by Badri Das and 
Jagan Nath was maintainable and as a result 
the mere fact that BMusammat Jarao was 
not .properly brought on the record until 
after the expiry of the period of limitation, 
cannot affect the right of the two managing 
brothers to sue for recovery of the debt. 

Upon this ground alone the decree of the 
Divisional Judge must be set aside and we `’ 
need, therefore, say nothing as to the other 
points urged before us by Mr. Dwarka Das 
in support of the appeal (e.g., the effect of 
Order XXX, rule.l, Civil Procedure Code). 
We accordingly accept the appeal and remand 
the case under Order ALT, rule 28, to the Divi- 
sional Judge for determination of the appeal 
upon the merits. Court-fee to be refunded, 
Costs to abide the event, 

Oase remanded. 


[s. c. U. B. R. (1911) T, 92.] 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit, ÁPPRAL No, 3€ or 1911. 
June 21, 1911. 
Present: — Mr, Hales, J. C. 
NGA PAW E-—APPELLANT 
versus 


NGA SIN— RESPONDENT. 
Mortgage suit—Mortgagor only made defendant—Pro. 
perty sold previously to another person—Parties—Failura 
to  implead —Pwrchaser—Afortgage-decree inoperative 
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against purchaser—Purchaser appearing as witness in 
suit —Condonation — Estoppel. 

Where a mortgagee is aware or has reason to believe, 
at she time of instituting a suit on his mortgage, that 
the property has already been sold to another person, 
and in spite of this knowledge or belief, fails to im- 
plead the purchaser as a party to the suit, the mort- 
gage decree obtained against the mortgagor is inoper- 
` ative as against. the purchaser of the mortgaged 
property. The purchaser has a right to a deo- 
laration that the decree is inoperative against 
him. 

The mere fact that the purchaser appeared as a 
witness in the mortgage suit, when he was nob aware 
of the true nature of the suit, does not constitute a 
condonation by tbe purchaser of the omission to 
implead. 

Mr. H. M. Lutier, for the Appellant. 

Mr. J. N. Basu, for the Respondent. 

JUDGMENT.—This ig an appeal from 
the judgment and decree of the District 
Judge, Mandalay, in which the respondent, 
Maung Sin, was the plaintiff and the appel- 


lant the defendant. 


The facts of the caso are very fully set 
out in the judgment of the learned Jndge 
of Mandalay. The jadgment iz very fall, 
and has dealt sertatum with every point 
that was raised before him. The case was 
very fully argued by the learned Counsel on 
both sides. 


On going over the lengthy proceedings 
in this case, I found that there was one 
point of grave importance which had been 
entirely overlooked hitherto by every one. 
The crucial point ia this case is-~Can the 
judgment and decree passed by the District 
Judge in favour of Paw KEK be upheld as 
establishing a right to sell the property in 
question?” If it can be shown that the 
judgment and orderis bad, the case must 
perforce fail as against Maung Sin. 

The learned Counsel for the appellant fully 
saw this. In the course of his argument 
before me, he said— 


“He (Nga Sin) was in fact the represen- 
tative of the deceased Ma Myit, whose right he 
had acquired by purchase. Heit was who 
should have been defendant in the suit. Was 
he not bound to intervene? The rightful da- 
fendant who should have defended the suit 
was not Po Sa, nor Ma Myit nor Ma Myit's 
heirs bat Maung Sin, if only we (ie. Paw E, 
his client) had known Nga Siu was the 
owner," 

Under Order XXXIV, Ralal of the Civil 
Procedure Code, and section 85 of the Transfer 
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of Property Act, Maung Sin ought, of courso, 
to have been adjoined as a defendant. 

Paw E says he did not adjoin him as a 
defendant because he was not aware of 
his having purchased the land and house. 
He stated on oatb, in the lower Court, that 
he "did not know of Maung Sin's having 
purchased the property till about 3 
months” before Maung Sin brought the pre. 
sent suit,z.e, bill about the end of 1909 or 
beginning of 1910, 

It is true that be also admitted before the 


: Lower Court— 


"I gave them permission to seli but only 
on condition 1 was paid at once, I said 
they could sell te Maung Sin.” 

On examining the files and papers in this 
voluminous record, I found that Maung Paw 
H, when he filed tho suit against Po Sa 
before the District Court, Mandalay, on 7th 
January 1909, filed in the list of exhibits in 
proof of his claim (1) the mortgage-deed 
between him and Ma Myit and Po Sa, (2) a 
certified copy of an extract from the Official 
Town Lands Register, dated 1st December 
1908, showing that Maung Sin was the owner 
both of the land and of the house thereon, and 
(3) a plan of theland. In the face of this, I 
cannot understand why Paw Sa, if he was really 
aciing bona fide, did not adjoin Maung Sin as 
& defendant as he is obviously bound to do 
both under the provisions of section 85 of 
the Transfer of Property Act, which, although 
it is nob yet extended to Upper Burma, I am 
bound to take into consideration, and still 
more so under Rule |, Order XXXIV. The 
error appears to me to be most material, 
Indeed, all that the learned Counsel for Maung 
Paw E has said on this point is obviously 
correcb, How can the suit brought against 
Po Sa on the mortgage-deed affect the pro- 
perty when the rights of the purchaser, who 
obviously has atleast the right of redemp- 
tion, are ignored? It seems to me that 
Maung Sin is bound to succeed ia his suit, 
and that the appellant-defendant has no 
right under the decree obtained by him 
iu Suit No. 6 of 1909 to proceed against 
Maung Sin’s right over the property and that 
that decree in no wise affects Maung Sin's 
rights over that property, simply because, 
on the face of it, Paw E has failed to comply 
with the plain and obviously necessary pro- 
visions of the law, in omitting to adjoin 
him as defendant in the suit, It is quite 
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clear that Maung Sin is entitled to the relief 
prayed for, unless the appellant-defendant 
aan satiefactorily explain why he did not 
adjoin Maung Sin, or unless he can show that 
Maung Sin was well aware of it and 
condoned the omission. 

I accordingly allowed the learned Advocate 
for the appellant the opportunity of meeting 
and explaining, if possible, this new and 
hitherto unnoticed piece of evidence which 
prima facie would seem to be fatal to his 
case. 

The learned Advocate appeared at a 
further hearing, and he admitted that the 
document in question was filed by his client, 
but he urged (1) that his client was not 
aware that he, Maung kin, mentioned in 
this document as owner, was the Maung 
Sin referred to by Ma Myit; 

(2) that Maung Sin is a common Burmese 
name; 

(3) that the register is a Government 
register which is notoriously inaccurate; 

(4) that even if Paw E is held responsible 
for the omission, his omission was after- 
wards condoned by the action of Maung Sin, 
and that Maung Sin is still estopped by his 
not taking action to have himself adjoined as 
defendant. 


Mr. Basu for the respondent frankly 
admitted that he had not noticed the docu- 
ment in question which had baen filed in the 
previous suit. He urged that the idea, that 
Paw E did: not know, or could not have 
ascertained the identity of Maung Sin with 
the man Ma Myit had mentioned as a pro- 
bable purchaser, was absurd, and even if the 
identity was not established, still in law, 
appellant-defendant was bound to adioin 
Maung Sin whoever Maung Sin was. 


As regards the alleged inaccuracy of the 
extract, the best answer is, that it turns out 
to be accurate, and secondly, that as, he 
Paw E himself filed it, is not for him now 
to throw doubt on its accuracy, at any rate 
it should have “put Maung Paw E on 
inquiry," as, whoever the Maung Sin was, 
the owner ought to have been adjoined as 
defendant to the suit under rule I, Order 
XXXIV. 

Mr. Basu urged that in the circumstances 
hia client knew nothing really of the case 
and how it was going on, as though he 
was called as a witness the case never came 
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to trial, but was compromised, and instead 
of his claim for Rs. 800 being insisted on, 
Paw E was satisfied with a deoree for 
Rs, 590. Hence Maung Sin had no chance 
of objecting till he heard the property was 
being sold. 

l have heard the Counsel and perused 
the evidence and considered the matter. 

It appears to me that Paw E must have 
known that Maung Sin had bought the pro- 
perty before he brought his suit. Difficult as 
it was to believe before this last fact came to 
light that he did not know of this sale, I think 
it cannot be accepted by any reasonable man 
that thera is any real doubt in the matter 
now. lf we compare the admission made 
by Paw E with his emphatic denial in 
paragraph 5 of his written statement 
of the truth of the allegations made in 
paragraph 6 of the plaint, we are bound to 
see that Paw E 18 a shifty, untruthful man. 
The lower Court has not believed him and 
has given good grounds for disbelieving him, 
Looking at his emphatic denial, in paragraph 
5 aforesaid, of Rs. 500 principal, Rs. 60 costs 
and Rs 30 interest as payment in full for his 
morigage for Rs. 800, I am bound to say I do 
not believe Paw E when he says he knew 
notuünig of the sale of the property to Maung 
Sin. Hven if there were no other facts 
against him, e.g., the re-building of the house 
by Maung Sin, he must have been “pnt on 
inquiry” by this very docament which he 
himself filed. He at first emphatically denied 
he knew of the proposal to sell the property 
to Maung Sip, then he reluctantly admitted 
it but said he granted leave conditionally. 
Why did he not admit this in his statement 
of defence ? No reasonable man cau believe, 
in the face of this, that Paw E was not put 
on inguiry when he got the extract from the 
Register. 

I hold, therefore, that the suit filed by Paw 


JH was filed by him well knowing at the time, 


or having good reason to know, that he should 
have adjoined Maung Sin and hence by his 
own omission he is estopped from now deny- 
ing that Maung Sin has aright to the relief 
prayed for. 

But it is urged that this omission has been 
condoned by the failure of Maung Sin to ask 
to be adjoined as a defendant. Now, in the 
first place, there is nothing toshow that Maung 
Sin knew the nature of the suit brought by 
Paw E against Po Sa. He might well have 
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thought that as he was not adjoined as a de- 
fendant, he could not be touched. Plaintiff 
presumably knew his own business, he would 
have to identify the property, the registers 
would show that he, Maung Sin, was the pur- 
chaser. Why should he trouble? True he was 
called as a witness, but he explaina that he 
understood from Po Sa that plaintiff's case was 
a false one and ifthe case came to trial, he 
could as & witness indicate his position and 
force plaintiff to adjoin him. But the oase 
was compromised. The proceedings show 
that for his ,Rs, 800, Paw E was willing to 
accept Rs. 500 as principal. Paw E must 
have bad good reason to take Rs. 300 less 
than his original claim, for as I have pointed 
out the Rs. 90 is made up of costs and interest. 
I see no reason, therefore, to doubt the truth 
of Maung Sin’s statement that he knew no- 
thing of the danger he was in. He states that 
Po Sa told him that the mortgage had been 
redeemed, and I see no reason to think Maung 
Sin was lying, for if the mortgage against the 
property were in existence, the plaintiff, if 
he wished to proceed against Maung Sin, 
would have to adjoin him as a defendant. 
I hold, therefore, that there was no omission 
or condonation on the part of Maung Sin 
proven, and that he is, on these grounds 
alone, entitled to the relief prayed for. 

But this is not all. After considering all 
that the learned Counsel for the appellant 
has said and giving full weight to all he has 
urged, and after perusing the authorities he 
quotes, Iam satisfied, even without tbis pre- 
liminary matter of the non-joinder of Maung 
Sin, that on the facts before him the learned 
Judge of the lower Court has come to a right 
decision. 

The only point whereon I differ from kim 


is on his doubt whether Paw E did hand over: 


the so-called title-deeds. The learned Judge 
doubted if the copy of the judgment which 
Maung Sin produced asa title-deed was the 
original and only one. Now, if we look at 
the endorsement on the back of this copy of 
the jndgment, we shall find that it was ap- 
plied for the very next day after Mr. Arnold, 
the then Additional Judge of Mandalay, 
passed his order, and the copy was delivered 
6 days afterwards. We may take it that ib 
must have been the original copy. Wow this 
being the original copy, if Paw E ever did 
get a copy, this in all probability was the 
copy, for copies of lengthy judgments are an 
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expensive luxury. It ig not as if the copy 
produced by Maung Sin was obtained soma 
months afterwards, as it would have had to 
be obtained if Paw E had stuck to his ori- 
ginal copy if he had got one. I think that 
this little fact does further strengthen the 
case for Maung Sin and does weaken the cage 
of Paw E, for if there was a copy of the 
judgment in existence, there is far more 
probability that he did get it. 

Bat it is needless to further discuss the 
evidence, 

I have read and weighed the judgment of 
the lower Court and [can find no reason to 
dissent from the conclusions arrived at by it, 

I accordingly uphold the decree passed by 
the lower Court and dismiss the appeal with 
costs. Appellant will pay respondent's 
costa. 


Appeal dismissed, 





(s. c. 81 P. W. B. 1912.) 
PUNJAB CHIEF COURT. 
SEGOND Civiu AerzArn, No. 533 or 1909. 
January 12, 1912. 
Present: —Mr. Justice Johnstone and 
Mr. Justice Rattigan. 
CHET SINGH AND ANOTHER— DEFENDANTS — 
APPELLANTS 
versus 
ALLAHÍIDITTA AND ANOTHER—PrAINTIFES-— 
. A RESPONDENTS. 

Custom —Alienalion — Mortgage by way of conditional 
sale—Mortgagor selling equity of redemption without 
necessity—Land yielding little profit —Old debt, 

The vaidity of a sale of equity of redemption of 
land morigaged by way of conditional sale in con. 
sideration of an old mortgage.debt due from the mort. 
gagor’s father not shown to be of profligate habits 
cannot be questioned by his song on the ground of 
there being no necessity for such sale, where the land 
is of little use and brings very little profit to the 
mortgagor and he foresees that it would be im- 
possible for him or his descendants to redeem 
it in foreclosure proceedings or thereafter. 

Second appeal from the order of the Divi. 
sional Judge of the Sialkot Division, dated the 
23rd day of February 1909, modifying that 
of the Sub-Judge of the 2nd class at Guj- 
ranwala, dated 3lst March 1908, dismissing 
plaintiffs’ claim. 

Rai Bahadur Lala Sukh Dral and Bhai 
Narain Singh, for the Appellants, 

Mr. Skam Lal and Lala Lejpat Rai, for the 
Respordents. 

JUDGMENT.—The facts of this case are 


sab forth in the judgment of the learned 
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Divisional Judge. Plaintiffs, Allah Ditta 
and Piran Ditta minors, sue through their 
guardian, Ghulam Kadir, for possession 
of some 975 kanals of land and the cortest- 
ing defendant is one Chet Singh io whom 
the said land was sold by registered deed, 
dated the 15th May 1898, by plaintiff's 
faiker, Fateh Din. Plaintiffs allege that the 
said sale was without consideration and was 
in any case effected for no such necessary 
purpose as would be binding on them. 

The Court of first instance found that the 
sale was valid and binding on the plaintiffs 
and dismissed their suit. They, therefore, 
appealed to the Divisional Judge who held 
that it had not been satisfactorily proved 
thai the whole amount alleged to be due to 
the vendee was in fact due to him and that 
in consequence the sale to the latter must be 
set aside. The learned Judge found, how- 
ever, that the sum of Rs, 2,048 had been 
actually paid by the vendee (out of the sum 
of Rs. 2,400 alleged to bave been paid), and 
"he accordingly granted plaintffs a decree 
for possession of the land on payment of 
that sum. 

From this decree, the defendant-vendee 
has preferred a further appeal to this Court 
and he contends that the sale should ke 
upheld. Wehave heard the case argued at 
some length and, asa result, we are satis- 
fied that the decree of the Sub-vudge was 
correct. 

The first two mortgage-deeds, dated res- 
pectively the 4th January 1892 and the 
6th October 1892, were executed by Ohau- 
gatta, the plaintifi’s grandfather It is 
admitted that plaintiffs have no right to 
eontest the first mortgage, for which the 
consideration was Rs, 2,000, and it is, in 
our opinion, well established that the and 
mortgage-deed was executed merely to rectify 
an error in the first deed. The mortgagor 
had intended to mortgage the whole of his 
holding in the first instance, but the writer 
of the deed, Mul Singh, was the occupancy- 
tenant of 115 kanals of laud which were 
meant to be included in the first mortgage. 
When drafting the deed, he carefully omitted 
all reference to this area and subsequently 
the mortgagor appeared before the Revenue 
authorities and had the error rectified. 
It is now practically conceded, and we 
have no hesitation in holding, that no con- 
tention can arise as between the present 
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parties with references to those two deeds. 
The real point ab issue is as to the deed of 
mortgage dated 12th February 1894, and 
the deed of sale dated 15th May, 1898. 
The former deed was for an alleged consider- 
ation of Rs. 4,120. The Divisional Judge finds 
ibat this consideration has not been proved 
axcept to the extent of Rs. 99 12. Weare 
nob prepared to acsept this finding, This 
mortgage-deed was exesuted by Fateh Din 
and the consideration for it related entirely 
to debts incurred by his father, Chaugatta. 
Defendant supported the deed by production 
of two bonds and by his account-books and 
after reference to them, we are satisfied that 
the full amount was actually due from 
Chaugatta. It is, we think, proved that the 
latter borrowed various sums from time to 
time from defendant and we agree with the 
local commissioner that there is nothing sus- 
picious in the account books produced by 
defendant. Plaintiffs had every opportunity 
to inspect these books and in fact they did 
so, ard they are unable to discaver anything 
in them which would support a plea of 
forgery or fraud. The only objection urged by 
tke local commissioner to defendant's acoóunt- 
books was that the personal account of 
Fateh Din had not been produced. To this 
objection defendant replied, and with justice, 
that as the accounts related merely to the 
dealings of Chaugatta which were admitted 
by Fateh Din to be correct, the subsequert 
accounts of Fateh Din with defendant were 
irrelevant We are satisfied that fall consi- 
deration for the mortgage-deed, dated the 
12th February 1894, was paid and that ` 
Fateh Din was justified in executing that 
deed, which constiiuted three bonds executed 
by Chavgatla in favour of defendant, and 
also a book.debt of Rs. 89.4 due by the 
latter to the former. Defendant urges that 
plaintiffs" right to challenge the validity cf 
this mortgsge is barred under the law of 
limitation. There would appear to be some 
force in this contention, but as we have 
satisfied ourselves on` the actual facts that 
no objection can be taken to the deed, we do 
not consider it necessary to express any opi- 
nion upon the law point. 

The only remaining question is whether 
Fateh Din was justified in selling the equity 
of redempiion ofthe land in suit to defend- 
ant for a sum of Rs. 90. Here, again, we 
agree with the Sub-Judge. At the time 
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when this sale took place (7.e., in 1898), that 
land was practically of little value to the 
owner. A large portion of it was in the 
possession of occupancy-tenants and it yielded 
little or no profit to the landlord, It was 
heavily mortgaged, and Fateh Din (against 
whose character nothing has been urged) 
probably foresaw that it would be impossible 
for him or his descendants to redeem those 
mortgages. In the circumstances, he was, 
in our opinion, justified in selling the equity 
of redemption for a sum of Rs. 90. Had he 
not done s0, the mortgagee would in due 
course have applied for foreclosnre or for 
sale of the mortgaged property, with the 
result that the mortgagor would have had to 
pari with bis property without any further 
gainto him. In 1898 there would appear 
to have been no prospect of the land increas- 
ing in value and we think Fateh Din made 
the best bargain in his power for himself 
and his family. Having in view the facts 
that Fateh Din, when he executed the mort- 
gage-deed of the 12th February 1894, 
was merely making provision for payment 
of his father’s debts (which was found to be 
proved)* and that when he executed the 
deed of sale of the equity of redemption, he 
must have been satisfied of the practical 
impossibility of the land ever being redeem- 
ed, we hold that the alienation now impugn- 
ed is not contestable by plaintiffs. We 
accordingly accept this appeal with costs 
throughout against respondents, and -we 
restore the decree of the Sub-Jndge which 
dismissed their suit. Respondents’ cross- 
objections must necessarily fail upon our 
findings. 
Appeal accepted. 


(s. c. 16 O. W. N. 247.) 
OALCUTTA HIGH COURT. 
REGULAR Cryin Apesan No 221 or 1909. 
August 18, 1911. 

Present: —Mr. Justice Coxs and 
Mr. Justice Teunon. 

KEDAR NATH SAMANTA-—DEFENDANT 
No. 2—APPELLANT 
versus 
MANU BIBI AND ANOTHER —PLAINTIFP3— 


RESPONDENTS. 

Specific Relief Act (I of 1877), s. 15—Specific per- 
formance—Contract to sell land—Contract signed by 
widow and husbind’s enecutor—Subsequent revocation 
of Probute— Whether contract is specifically enforceable 
against widow —Delay in bringing suit, whether mate. 
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rial —No evidence ej waiver, abandonment or acquies- 
cence—Undue influence Inadequate consideration— 
False allegation of payment of purchase-money, 

A contract to sell certain property was executed by 
a widow. This widow wasa semi.illiterate parda- 
nashin woman, who was in the greatest straits when 
she made the contract. She had nocompetent advice 
in making the contract; the consideration for the sale 
was very inadequate and the transaction was alto- 
gether independent on the part of the widow. Ina 
suit for specific performance of the contract, the 
vendee alleged that he had paid the bulk of the pur- 
A but this allegation was proved to be 

alse: 

Held, that the plaintiff was not entitled to enforce 
the contract. i 

Obiter dicta. (Per Come, J.)— Where a contract to 
sell was executed by M.'s executor who had obtained 
Probate and also by M.s widow who executed it in 
exercise of the power given to her by the Will of her 
husband to assent toa conveyance by the executor 
but the Probate was subsequently revoked: 

Heid, that if the contract was one which ought 
otherwise to be specially performed, it could be en. 
forced against the interest of the widow in the pro- 
perty. 

Hoorocks v. Rigby, 9 Ch. D 180; 47 L. J. Ch. 800; 38 
L. T. 782; 26 W. R. 714, referred to. 

Where there has been nothing in the plaintiff's con- 
duct that could possibly be regarded as evidence of 
waiver, abandonment or acquiescence, and where tlie 
defendant’s position has in no way been altered by the 
delay on the part ofthe plaintiff in bringing a suit 
for specific performance of the contract: : 

Held, that the delay was immaterial, 

Kissen Gopal v. Kali Prosonno, 38 C, 683, followed. 


Appeal from the decree of the Additional 
Sub-Judge of Hugli, dated April 29th, 1909, 

Dr. Rash Behary Ghose, Babus Dwarka Nath 
Mitra and Bijoy Kumar Bhattacharyya, for the 
Appellant. 

Mr. B. O. Mitter, Babus Joy Gopal Ghose and 
Provos Chandra Mitra, for the Respondent, 


JUDGMENT 

Coxg, J.— This appeal arises out of a suit 
for the specific performance of a contract 
to sell certain land and buildings for Rs. 
2,500. The contract was executed on the 
19th February 1905, by the Ist and 2nd 
defendants. The Ist defendant is the widow 
of one Madhab Ghose and the 2nd defendant 
was named as executor in a Will said to have 
been made by Madhab Ghose, of which at the 
time of the contract the 2nd defendant had 
obtained Probate. The Probate, however, was 
subsequently revoked. Itis said that on the 


' Ist-April the plaintiff paid Rs. 12 to have the 


dccument registered and Rs. 20 to a Pleader 
to identify the lst defendant, The sam of 
Rs. 20, however, was returned and it was said 
that the document could not be rezistered on 
the lst April for want of time; and before it 
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could be registered, the lst defendant on the 
8rd April executed a registered conveyance 
of the property in favour of the 4th defendant, 
who is the servant and is said to be the 
benamidar of the 3rd defendant. The Subordi- 
nate Judge has accepted the plaintiff's 
evidence of payment of Rs, 1,551 and has 
given a decree directing that the Ist defend. 
ant shall execute a conveyance iu his favour 
on his depositing Rs. 949, the balance of the 
purohase.money. The defendant No. 4 
appeals. It is perfectly clear, however, that 
the 3rd defendant is really the contesting 
defendant and appellant in this case aud that 
the 4th defendant is a mere name. The 
learned Vakil for the appellant also informs 
us that he does not urge that he had no notice 
of the plaintiffis contract. The only point, 
therefore, that has to be decided is whether 
the nature of the contract is such that it 
ought to be specifically enforced. 

The first point taken is that as this con- 
tract was executed by both defendants, and 
was executed by the lst defendant as exercis- 
ing the power given to her by the Will to assent 
to a conveyance by the executor, it cannot be 
enforced egainst her as the widow of a 
Hindu intestate. But it seems to us perfect- 
ly clear that this contention cannot prevail 
and that if the contract ought to bespecifically 
performed, it can be enforced against her to 
the extent of her interest. There is no case 
exactly in point, but that of Horrocks v. Rigby 
(1), quoted in Fry on Specific Performance, 
certainly lends support to this view, and 
reference may also be made to section 15 of 
the Specific Relief Act, 1877. 

Next, it is argued that the plaintiff is 
disentitled to specific performance by reason 
of his delay. But it is quite evident that 
there has been nothing in his conduct that 
could possibly be regarded as evidence of 
waiver, abandonment or acquiescence and 
that the defendant’s position has been in no 
way altered by the delay. That being so, we 
think that the delay is immaterial, following 
Rissen Gopal Sadaney v. Kali Prosonno Sett 
(2), cited by learned Counsel for the respond- 
ent. The decision in Mokund Lal v. Ohotoy 
Tal (8),on which reliance is placed for the 
appellant, is not, in our opinion, inconsistent 
with this view. 


(1) 9 Ch. D. 180; 47 L. J. Ch. 800; 88 L. 1 782; 26 


RB, 714. 
Mo 33 0. 693, (3) 10 C, 1061. 
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Next, it is urged that a certain alteration 
in the agreement was fraudulently interpolat- 
ed and is fatal to the agreement. The 
alteration consists of the words ‘or severally’ 
in the covenant that the executants will 
jointly or severally execute a conveyance, 
The words have been added between the lines 
and do not appear inthe draft of the agree- 
ment. The witness, Naresh Chander Mitra, 
a Pleader of the Alipur District Court, how- 
ever, swears that these words were inserted 
before the execution of the document, and 
the learned Subordinate Judge evidently re- 
gards him as quite a trustworthy witness. 
This being 80, we are not prepared to differ 
from the learned Subordinate Judge’s view of 
the matter. 

But with regard to the payment of the 
sum of Rs, 1,500 out of the corsideration, we 
are not prepared to agree with the learned 
Subordinate Judge. This payment is not 
supported by the evidence of Naresh Mitra and 
16 appears to us quite irreconcilable with the 
plaintiff’s deposition in the criminal case, 
which followed after the execution of the 
defendant's kobala. Itis not likely that the 
plaintiff would be willing to advance’so large” 
a sum before the execution of the conveyance 
and on the whole evidence, we feel no doubt 
that this money was never paid. 

The only point that remains is whether the 
contract should be specifically enforced under 
the circumstances of the case. It was sug- 
gested at the clcse of the argument that the 
first defendant, being a pardanashin woman, 
was entitled to special protection. In my 
opinion, this point ought not to be allowed now. 

Jt was never suggested in the pleadings, the 
issues or the grounds of appeal, nor was any 
argument upon it addressed to us in the 
course of the opening speech of the learned 
Vakil for the appellant. The first defendant 
has not appealed and the appellant’s defence 
in the former suit was that she had plenty of 
well-wishers and advisers. Moreover, in the 
former suit the lst defendant was financed 
and supported by the plaintiff. No donbt, 
this assistance was not disinterested, but 
when the lst defendant accepted his assist- 
ance in her suit knowing that that assistance 
was given'on the ground of her contract 
with him, she is hardly entitled now to 
plead that that contract was not explained 
to her. Nor, indeed, is there any reason to 
suppose that she desires to raise any such 
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plea. That being so, it seems to me unjust 
to allow the appellant to raise it at the 
eleventh hour for his own benefit. 

Aft the same time, I am inclined, though 
with some hesitation, to agree with the view 
which is strongly held by my learned 
brother .that the contract ought not to be 
specifically enforced. There can be no 
doubt that the Ist defendant was in the 
greatest straits when she made it and al- 
though the evidence of the value of the 
land seems to me too indefinite to justify a 
decided conclusion that the consideration 
was inadequate, yet itis difficult to believe 
that thesum of Rs. 2,500 is a fair price for 
35 bighas of land with two houses in Howrah. 
And the false plea of the plaintiff that he had 
paid Rs. 1,500 disentitles him to any consider- 
ation. I agree, therefore, that the appeal 
should sueceed and accordingly it will be 
decreed and the suit dismissed, the parties 
bearing their own costs throughout. 


TruNoN, J.—In so far as the first four. 


points taken in this appeal are concerned, it 
18 unnecessary for me to add anything to the 
judgment delivered by my learned brother. 
On the remaining question whether, in 
the eir&um&tances of the case, the contract 
should be specifically enforced, it is to be 
observed that the plaintiff admits and in- 
deed comes into Court with the assertion 
that the defendant No.1 is a pardanashin 
lady. That being so, even in the absence 
of any specific issue, on the general issue 
now under consideration, it was, in my 
opinion, incumbent upon the plaintiff to 
give strict proof of good faith and to show 
that in the transaction he seeks to enforce, 
the widow had competent and independent 
advice, and that the terms of the bargain 
are fair and equitable. Now the husband of 
defendant No. l had died in May 1904 and 
on the 19th of Februay 1905 when the 
agreement on which the plaintiff relies was 
executed, all the properties left by the 
husband were under attachment in two suits 
brought against the widow. The claims 


in these two suits amounted to some 
Rs, 8,000. One, it appears, having been 
originally, disposed of ez parte has been 


revived and is still pending. The other was 
found to be false and vexatious aud has been 
finally dismissed. 

The agreement recites the difficulties in 
which tho widow was placed, states that by 
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reason of the suits no one can be found to 
purchase the properties or any portion there- 
of at a fair price, and that being thus 
helpess, she, in order to defray the expenses 
of the litigation and for the benefit of her 
husband's estate, agrees to sell the whole of 
it to the plaintiff for the sum of Rs. 2,500. 

In such circumstancas, it was, in my 
opinion, essential that any one dealing with 
this widow should satisfy himself and show 
that she had taken compatent advice both 
as to the manner in which she should meet 
the suits and also as to the provident 
character of the arrangement she proposed 
to enter into. Butthe evidence shows that 
while the plaintiff had the advice and the 
assistance of a learned Pleader of the Alipur 
Bar, this illiterate or semi-illiterate pirdana- 
shin widow, then under the influence of 
defendant No. 2, was left to rely upon the 
advice of this layman’ who, it has heen 
shown, was nota faithful or loyal guardian 
of her interests. 

When we next proceed to inquire into 
the prudence of the arrangement she was 
making, we find that, while professedly seek- 
ing to save the estate of her husband, she sells 
the whole of if, and even the burden of de- 
fending the pending suits is not undertaken by 
the purchaser but is thrown upon the widow. 

The estate proposed to be sold consists 
of some 35 bzghas mainly garden or orchard 
land situate in Sulkea, a suburb of Howrah. 
On two of the plots stand pucca buildings 
and some 20 bigkas constitute lakheraj or 
rent-free holdings. Defendant No. 4 swears 
that the land is worth Rs. 10,000 and that a 
portion has been sold for Rs. 3,000. There 
ig no rebutting evidence and it is significant 
that plaintiff whose own garden adjoins one 
of the plots finds himself compelled to 
say that he kuows nothing of the value 
of land in Sulkea or of this land in particu- 
lar. He made, he says, no inquiries about 
the price obtainable for these properties 
in the open market and has not even now 
ascertained their trae value, This evidence 
coupled with the recitals in the agreement 
leaves no doubt that the consideration offered 
by the plaintiff is grossly inadequate, 

Lam thus satisfied thab iu the transaction 
which he seeks to enforce the plaintiff. 
respondent was not acting in good faith and 
took improper and undue advantage of the 
difficulties of the Ist defendant, 
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Moreover, he has come into Court with the 
‘false allegation that he has paid the bulk of 
the purchase-money. 

For these reasons, I am of opinion that 
the contract set up by the plaintiff is not 
one which should be specifically enforced in 
his favour and further that he is not entitled 
tothe refund of the Rs. 51 actually paid 
and I, therefore, agree in the order proposed 
by my learned brother. 

Appeal allowed. 





(s. c. 14 O. C. 856.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Crib, Appeat No. 8 or 1910. 
November 18, 1911. 
Pvesent:— Mr. Evans, J. O., and 
Mr, Lindsay, A. J. C. 
MOHAMMAD HASHIM ALI KHAN 
AND ANOTHER— PLAINTIFFS 
VETSUS 


SADIQ HUSAIN KHAN AND ANOTIIER— 


DEFENDANTS. 

Deed of trust, conduct of trustees after execution of — 
Oudh Laws Act (XVIII of 1876), s. 3 (b)— Trust, non- 
applicability of Muhammadan Law to— Gift does not in. 
clude trust—Trusts Act (II of 1882), ss. 4, 6— 
Dower-debt, discharge of, not unlawful — Trust, creation 
of, requires no physical delivery —Iing*ish rules not ap- 
plicable to Indian cases—Shia Law fives no minimum 
dower while Sunni Law does—Family settlements, 
construction of. 

The conduct of trustees, ag manifested after the exe. 
cution of the deed of trust and misconduct on their 
part or neglect to perform their duties, cannot ho 
put forward as a valid reason for holding that the 
author of the trust had no intention of acting serious. 
ly, or for determining his intention at the time when 
he executed the deed of trust. 

Under section 3 (b) of the Oudh Laws Act, the 
Muhammadan Law does not apply to trusts. The term 
‘ift? as used in the section cannot be interpreted so 
as to include trust. 

The discharge of a dower debt, due from the settlor 

-to his wife, and the prevention of future disputes and 
litigation between the members of the settlor’s family, 
are not in any sense unlawful within the meaning of 
seotion 4 of the Trusts Act. 

The physical delivery of the property, in addition 
to the execution of a registered instrument of transfer, 
is not necessary to effect a valid trust under section 6 
of the Trusts Act. 

In construing family settlements Courts are to as. 
certain the real meaning of the parties to the trans. 
action; and when that meaning has been ascertained, 
ifit appearsthat the whole plan cannot be carried 
out but that a part of it can, effect is to be given to 
that part. 

The rules established in English Courts for con. 
struing English documents are not, as such, applica. 
ble to transactions between natives ofthis country. 


Ram Lal Sett v. Kanat Lal Seit, 12 C. 668; Rai 
Bishen Chand v, Asmaida Koer, 6 A. 560; 111. A. 164, 
referred to. 

In the case of Shias, there appears to be no fixed 
legal minimum for dower though in the case of Sunnis 
there is some authority for -saying that the minimum 
amount is 10 dimas. . 

Sugra Bibi v. Masuma Bibi, 2 A. 573, referred to. 


Áppel against the decree of the Subordinate 
Judge, Lucknow, dated 25th October 1909. 

The Hon’ble Pandit Sundar Lal, Messrs. 
S. I. J. Hyam, Mohammad Arabi, Zahur 
Ahmad and Jagmohan Nath Ohak, for the 
Appellants, 

Messrs. Sam: Ullah Beg and Wazir Hasan, 
for the Respondents. 

JUDGMENT.—~The suits out of which 
these appeals have arisen have sprung ont 
of certain transactions affecting property 
which once belonged to Nawab Zaigham-ud- 
daula now deceased. 


Zaigham-ud-daula was a son of Ali Naki, 
who was the Prime Minister to the last 
King of Oudh. Itis admitted that “he was 
twice married, first to a lady helonging to 
the family of the Nawab Nazim of Bengal 


by whom he had several children, and 
afterwards to a Lucknow lady, named 
Ummat-ul-Fatima who is stil alive. By 


this last marriage, Zaigham-ud-daula had two 


sons, Hashim Ali Khan and Qasim Ali 
Khan. One of the matters in dispute in 
these suits is whether  Zaigham-ud.daula 


between the dates of his marriages with 
these two ladies contracted another marriage 
in the Muta form with an Abyssinian slave 
girl named Zohra Khanam and whether by 
this marriage he had a son called Sultan 
Hasan Mirza. 

Zaigham-ud.danla was the owner of 
immoveable property situated in Ondh and 
also in Calcutta. Tke former property 
consisted of shares in certain Zemindari 
villagesin the Lucknow district and in the 
districts of Fyzabad and Sitapur as also of 
certain house property in the City of 
Lucknow. The Calcutta property consisting 
of a dwelling-house, No 13, Russell Street 
Caleutta, belonged exclusively to him. 

On the 5th February 1895, Zaigham-ad- 
daula executed at Caleutia a deed of trust 
by which he conveyed the immoveable 
property just mentioned to two trustees, one 
of them being his wife Ümmat-ul.Fatima 
and the other his jather-in-law, Mehdi Ali 
Khan. The purpose of the trust as describ- 
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ed in the deed was to settle his property so 
as to prevent disputes after his death between 
the family of hia first wife and that of his 
second wife. It was also declared that the 
settlement was made witha view to discharg- 
ing Ummat-ul-Fatima’s claim for dower, 
Subject to certain charges, an estate in 
trust was created in favour of Ummat-nul. 
Fatima and her children. The construction 
to be put on this document is another of the 
matters in dispute. 

Zaigham-ud-daula died on the ist August 
1898, andin September 1598, his widow 
Ummat-ul-Hatima ‘applied for and obained 
mutation in the Revenge Courts in respect 
of the Zemindart property situated in the 
‘Lucknow district. In her application for 
mutation, she made no mention of the fact 
that this property had been conveyed in trust 


to herself and to her father Mehdi Ali Khan.. 


It is proved that atthe time Ummat-ul- 
Fatima applied for mutationa similar ap- 
plication was putin by Mehdi Ali Khan in 
which he stated that the property had been 
conveyed to trustees and that Ummat-ul 
Fatima and the other persons named by her in 
her application had no right to have the pro- 
perty recorded in their names, It is admitted 
that neither the original trust-deed nor any 
copy of it was produced before the Revenue 
Authorities at this time. The result was 
that mutation was ordered to ba made in the 
name of Ummat-ul-Fatima and the other 
persons whom she described as being the 
heirs of Zaigham-ud-daula. The names of 
these persons were Roshan Ara, who was a 
daughter of Zaigham-nd-daula by his first 
wife, Sultan Hasan Mirza, the mau whose 
statug is now in dispute, and Hashim Ali and 
Qasim Ali, the two minor sons of Zaigham -ud 
daula by Ummat-ul-Fatima. 

In 1:99, Ummat ul-Fatima, by application 
made in the Court of the District Judge of 
Lucknow, got herself appointed guardian of 
the persons and property of these two misor 
sons. It appears also that these proceedings 
were opposed by her father, Mehdi Ali Khan, 
who set up the deed of trust and who asked 
that he might be appointed guardian of the 
children instead of their mother. The 
certificate of guardianship was granted to 
Ummat-ul-Fatima and thereafter, that is, 
in 1200, she applied to the District Judge 
for permission to raise money by mortgage 
of the sharcs of her sons in order to discha"ga 


certain debts affecting the property. Pure 
porting to actin accordance with the permis. 
sion which was given to her by the District 
Judge, Ummat-ul-Fatime, on the 20th June 
1900, for herself and on behalf of her two 
minor sons, borroweda sumof Rs. 20,000 
from one Mirza Sadiq Husain on a mortgage 
of her own share and of the shares of her 
two sons, 

On the 8rd November 1900, Sulian Hasan 
Mirza, who, as aleady said, had been recorded 
as part owner of the property under the 
mutation proceedings referred to above, 
mortgaged his share to the same person, 
namely, Mirza Sadiq Husain, as security for a 
loan of Rs. 8,000. The mortgagee brought a 
suit on this mortgage and obtained a decree 
for sale on the 3rd June 1907—a decree 
which is stil under execution and tho 
validity of which is impeached in these 
proceedings. On the 30th April 1907, 
Mirza Sadiq Hasain filed a suit (No. 76 of 
1907 of the Court of the Subordinate Judge, 
Lucknow) on the mortgage executed in his 
favour by Ummat-ul.F'atima. In this suit, 
he impleaded Ummat-ul- Fatima and her two 
sons as defendants. The amount of the 
claim was Hs. 86,000 anda decree for sale 
of the mortgaged property was sought in the 
plaint. Ummat-ul-Fatima did not contest 
the claim. Ib was, however, resisted by her 
two sons who setup the deed of trust 
executed by their father and claimed that 
the mortgage was invalid inasmuch as their 
mother, Ummat-ul. Fatima, was not competent 
to make a valid mortgage of the property 
covered by tke irust.deed. In February 
1908, these sous Hashim Ali Khan and (asim 
Ali Kban filed a suit against the mortgagee 
Mirza Sadiq Husain and his mortgagor 
Sultan Hasan Mirza. (Suit No. 51 of 1908 
of the Court of the Subordinate Judge, 
Lucknow) on the bzssis of the trust-deed 
already referred to. The object of the suit 
was to obtain a declaration that the mortgage 
executed by Sultan Hasan Mirzain favour 
of Mirza Sadiq Husain wasa nullity on the 
ground that Sultan Hasan Mirza was not 
in fact a son or an heir of Zaigham-ud-daula 
and that he had in consequence no interest 
whatever in the property. The plaintiffs, 
therefore, claimed thatthe decree for sale 
which Mirza Sadiq Husain had obtained 
rgainst Sultan Hasan Mirza on the 2rd ‘una 
1907, was of no eficct ard could pot be 
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executed against the property which had 
previously been conveyed in trust under the 
deed of the 5th February 18985. Mirza 
Sadiq Hnusain’s suit against Ummat-ul- 
Fatima and her sons was decreed by the 
lower Court (Suit No. 76 of 1907). The 
declaratory suit brought by the sons against 
Mirza Sadiq Husain and Sultan Hasan Mirza 
was dismissed (Suit No. 51 of 1908). 

The sons have now preferred appeals 
against both decrees. Appeal No. 7 of 1910 
is an appeal against the decree in the mort- 
gage suit brought by Mirza Sadiq Husain 
while Appeal No. 8 of 1910 is the sons’ appeal 
against the decree dismissing their suit for 
declaration. This last is the principal appeal 
and may be conveniently disposed of first 
inasmuch as the decision of the second appeal 
depends largely upon the decision to be given 
in this case. 

To take up first then Appeal No. 8 of 1910. 

The memorandum of appeal contains forty- 
seven grounds on which the decree of the 
lower Courtis attacked. It has, however, 
been conceded here that these grounds 
give rise to three points only for determina- 
tion, namely,— 


(1) Whether the deed of trust executed ` 


by Zaigham-ud-daula on the 5th 
February 1895, was intended to 
take effect according to its tenor or 
whether it was nothing more than 
a paper transfer which was never 
meant to be acted upon; in other 
words, whether the execution of 
this deed wasa real ora sham 
transaction; 

(2) Whether, if it be found that the 
deed was executed bona fide with a 
genuine intention to dispose of the 
property in trust, the deed is valid 
in law; and 

(3) Whether or not the respondent 
Sultan Hasan Mirza is proved to 
be the legitimate son of Zaigham- 
ud-daula. 

To begin with the first point. It has been 
established and it is no longer disputed that 
the trust-deed was drawn for Zaigham-ud- 
daula by a firm of Attorneysin Calcutta, 
that it was executed by Zaigham-ud-daula 
on the 5th February 1895, and that it was 
duly stamped and registered. Being a 
document executed, in solemn form and 
having been duly registered, the presumption 


‘time when this deed was executed, 


is that it was intended to take effect as a 
disposition of the property in trust and it 
was, therefore, for the defendants-respondents 
to make out their case that the deed evidenc- 
edasham and not areal transaction. We 
shall deal first with the ground disclosed in 
the written statements of the defendants 
upon which they based their plea that the 
document did not represent a real transac- 
tion, In paragraph 10 of Mirza Sadiq 
Husain's written statement filed on the 23rd 
March 1908, it was stated that the deed had 
never been acted upon, thatit was never 
enforced aud that it was never accept- 
ed by Ummat-ul-Fatima. It was also stated 
that the deed was executed fora fraudu- 
lent purpose but. no such purpose was 
specified. Similar grounds were taken in 
the written statement filed by the second 
defendant, Sultan Hasan Mirza. These pleas 
were somewhat amplified in the proceedings 
taken before the Subordinate Judge just 
before the issues were struck. It was then 
stated that Zaigham-ud«Jaula had never real- 
ly divested himself of his ownership of the 
property in dispute, but that he had in fact 
remained exclusive owner after the execu. 
tion of the deed by appropriating the income 
of it. Itwas also stated that the purpose 
of the deed was to defeat the claims of 
Zaigham-ud-daula’s oreditors. So far as this 
last plea of an intent to defraud or delay 
creditors is concerned, the learned Counsel 
for the respondents has stated in the course 
of argument thatit never was his case, and 
is not his case now, that the document in 
question is voidable under the provisions of 
section 53 of the ‘Transfer of Property Act 
(IV of 1882) on the ground that it was 
executed with a view to defeat or delay the 
claims of creditors. He stated, however, that 
there was evidence to show that at the 
there 
were certain suits pending against Zaigham- 
ud-daula and he relied upon this fact as well 
as upon other facts disclosed by the evidence 
in proof of his contention that the document : 
was never intended to be, and was never in 
fact, acted upon and that the whole intention 
of Zaigham-ud-daula was, under the cloak of 
this transaction, to still retain the full 
control of the property in his own hands. 
The Subordinate Judge on this point came 
to the conclusion that there was no genuine 
disposal cf the property under the trust- 


Vol. XIII] 


INDIAN OASES, 


885 


MOHAMMAD HASHIM ALI KHAN V. SADIQ HUSAIN KHAN, 


deed. His judgment is not altogether clear 
and it would seem from its language either 
that the defendants were allowed in the 
course of the trial to put forward new 
grounds of attack upon the document or that 
the Subcrdinate Judge himself raised points 
on behalf of the defendants which were 
certainly not taken in the pleadings. Broad- 
ly speaking, the fasts upon which the Sub- 
ordinate Judgs has relied in support of his 
conclusion that the transaction was a fictiti- 
ous one, may be classed under three heads, 
namely:— 

(1) Facts existing at or before the 

time when the deed was executed ; 

(2) The conduct of the Nawab and of 
the trustees subsequent to the 
execution of the deed; and 
Certain recitals contained in the 
deed itself which, according to the 
interpretation put upon them by 
the Subordinate Judge, went to 
show that there was no real inten- 
tion on the part of the Nawab to 
part with the property. 

With regard to the state of affairs obtain- 
ing just before the deed was executed, the 
Subardinate Judge has relied principally 
upon the fact that in the year 1894 four 
. guits were filed in which Nawab Zaigham- 
ud.daula was impleaded asa defendant for 
the recovery of certain moneys alleged to be 
dus on a deed of mortgage. In his judg- 
ment,the Subordinate Judge, referring to the 
institution of these suits and to the fact that 
they were stil pending at the time when 
the trust-deed was executed, remarxs that 
it is not at all improbable that the deed was 
executed in order to protect the property of 
the Nawab from the operation of the decrees 
which might be passed in those suits. We 
have not on the record complete evidence to 
show the nature of these suits and the cir- 
cumstances in which they came to be 
brought. So far as we can gather from a 
copy of a judgment (Exhibit A29 filed in 
Suit No. 51 of 1908), the facts were these:— 

Nawab Zaigham-ud-daula had two sisters, 
Gulshan Ara and Raunaq Ara alzas Akhtar 
Mahal, the latter being the wife of Wajid 
Ali Shah, King of Oudh, Each of these 
ladies had a share in eertain Jagir villages 
situated in the Lucknow district. In the 
year 1875, Akhtar Mahal mortgaged her 


(3) 


share to her own sister Gulshan Ara to 
secure a loan of Rs. 20,000 Gulshan Ara 
died on the Ist February 1834, and on the 
20th November 1890, Akhtar Mahal renewed 
the mortgage in favour of Gulshan Ara’s 
heirs who were four in number. Akhtar 
Mahal herself died in the year 1891 leaving 
as her heirs her brother Zaigham-ud.daula 
and her sister lffab Ara Begam who was 
married to Nawab Ali Qadar. In the year 
1894, the four heirs of Gulshan Ara brought 
four separate suits against Zaigham-ud-daula 
and Iffat Ara, the legal representatives of 
Akhtar Mahal. It seems that each of the 
heirs of Gulshan Ara sued for his or her 
share ofthe mortgage-money, that is, Rs. 5,000 
each for principal and Rs. 1,800 each for 
interest. The claims were sought to be 
enforced against the estate of the deceased 
Akhtar Mahal and also against the defendants 
personally on the ground that they had 
appropriated moneys belonging to Akhtar 
Mahals estate. Iffat Ara died during the 
course of these proceedings and her heirs, 
namely, her brother Zaigham-ud-daula and 
her husband Ali Qadar were then impleaded 
as her representatives, Zaigham-ud-daula 
resisted the claims ona variety of grounds, 
The suits, however, were decreed against him 
in the Court of first instance bul were 
afterwards reversed in appeal in this Court. 
According to the judgment of Mr. Rafique, 
the Additional Judge of Lucknow, by which 
he disposed of the suits of three of the heirs, 
a decree was passed against Zaigham-ud- 
daula personally on the ground that he had 
received Rg. 82,000 belonging to Akhtar 
Mahal for which he failed to account. 

It seems clear enough from this statement 
of the facts that, so far at any rate as the 
mortgage-debt in suit was concerned, 
Zaigham-ud-daula had no reason to appre 
hend that his own property would be 
affected by any decrees which might be 
passed. He was liable only to have sold 
in execution any portion of the mort- 
gaged property which had come to him 
as one of the heirs of his sister, Akhtar 
Mahal. He may, however, have been person- 
ally liable on the ground set out in the plaint, 
namely, that he had intermeddled with 
Akhtar Mahal’s estate and had received sums 
over and above his share for which he had 
failed to account. It is not altogether clear 
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that Zaigham-nd-daula did, as a matter 
of fect, realize moreys from Akhtar Mehal’s 
estate in excesa cf the share to which he was 
entitled under Muhammadan Law, bat the 
judgment at any rate does give the impression 
that he had received more money than he had 
alight to. Great stress has been laid upcn 
ihe fact tbat perscnal decrees were being 
tought against Zaigham-ud-daula in these 
enits ard itis contended that his principal 
motive in executing this deed of trust must 
have been a desire to gave his property 
from being taken in execution of these claims. 
We are not at all satisfied that there is any 
substance in this contention. In the first place, 
it seems perfectly clear that the property 
affected by the ceed of trust was worth 8 very 
considerable sum of money which far exceed- 
cd the «mount of any debts which could be 
claimcd frem Zaigham-ud-daulein his eapaei- 
iy es legal representative of Akhtar Mahal. 
The totel emcunt claimed in the four suits, so 
far as we can see, weuld came to about 
Hs. 27.000 odd and itis to be borne in mind 
that Zaigham-ud-dania was only one of two 
Gefendarts in these suits. The house in Cal. 
cutta, which wee one of the items of the pro- 
perty covered ty the trust-deed, was worth well 
over 2 lakh of rupees and it does not appear 
to be probable that Zaigham-ud-daula would 
have divested himself of property of this 
great value merely in order to defeat a claim 
of a comparatively small amount. Wo may 
note ‘here, however, that we have been 
referred to one document on record which 
would seem to show that 16 would have been 
futile for Zaigham-ud-daula, on the 5th 
February 1895, to transfer property in order 
to defeat the claims of these four plaintiffs; 
for there is reason to believe that in each of 
these suits the plaintiffs had alrendy obtained 
attachment beforo judgment of certain pro- 
perty belonging to Zaigham-ud-daula, It 
has already been stated that in the year 
1900, Ummat-ul.Fatima had applied to the 
District Judge of Lucknow for permission to 
raise money by mortgaging the shares of her 
sons in order to pay off claims against 
Zaigham-ud-daula’s estate. In connection 
with this application, Ummat-ul-Fatima 
lodged two lists, one showing the amount 
of the claim against the estate and the other 
purporting to show the property left by 
Faigham-ud-deula at the time of his death. 
In this last list, Ummat-ul-Patima showed 
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certain debts which were owing to Zaigham* 
ud-davla and in these are included sums 
which were due from the four plaintiffs just 
mentioned by reason of their suits having 
been dismissed in appeal in the Oourt of 
the Judicial Commissioner, From this state- 
ment, it would appear that these plaintiffs had 
realized the sums decreed to them in tbo 
first Court for it is stated that they had 


attached moneys in the hands of the 
Administrator-General, Calcutta, due to 
Zaigham-ud-daula before judgment. It can- 


not be said with certainty that these plaintiffs 
had attached property belonging to Zaigham- 
ud-daula to the fall extent of their claims 
but, looking ab the statement as it stands, it 
seems that they managed to attach close on 
Rs. 11,003 belonging to Zrigham-ud daula. 
Taking these facts into consideration, we 
are not disposed to. hcld that there is any 
gocd ground for contending that the deed of 
trust ezeonted by Zaigham-ud-daula was in- 
tended to defeat the claims of these four 
plaintiffs and we are unable to agree with the 
learned Subordinate Judge’s conclusions on 
this point, 

So much fir the facis existing at the time 
of the execution of the deed of trast oy im- 
mediately anterior to it. We come nor 
to the conduct of Zaigham-ud-daula and of 
the trustees subsequent to the execution of 
the deed. The Subordinate Judge hes 
dwelt at great length on this portion of the 
case and has referred to numerous incidents 
which in his opinion led tothe conclusion 
ihat the trust deed wasa sham conveyance, 
The first point cpon which he lays stress is 


ibat no steps were taken to obtain 
mutation of names in favour of the 
trustees immediately after the execution 


of iheirust-deed. £c far as this point is 
concerned, 16 is to bo noticed that mutation pro- 
ceedings could be taken cn;y in respect of the 
gemindart property. li is quito true that no 
steps were taken by tho trustees to obtain 
mutation in respect of the property at 
Lucknow. ‘The first application for muta. 
tation was made by Urimet-ul-Fatima in 
September i8¢8, cne month after the dezih 
of Zaigham-ud-daula, It hes already been 
stated that when Ummat-ul-Fatima applied 
on this oceasion for mutation of names, she 
made no menticn of the fact that the pro- 
perty had been conveyed away in trast more 
than three years before. The Subordinate 
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Judge points out that no satisfactory explana- 
tion of the omission to obtain mutation has 
been given. Mehdi Ali Khan, one of the trustees, 
was examined as a witness in the casa and he 
was unable to give any satisfactory account of 
the failure to take these steps, 
Khan is, according to his own statement, a very 
old inan whose age at the present time would 
be about 75 years. Hoe ison his own admis- 
sion an opium-eater and after a perusal of 
his evidence, we.do not think that he could 
be relied on to give any very coherent 
explanation of any ofthe dealings with this 
property. Itisas likely as not that he 
never took any trouble to execate his duties 
as trustee. There is some evidenca to show 
that he and his daughter Ummat-ul-Fatima 
who was joint trustee with him were upon 
bad terms and that after the death of 
Zaighanm-ud- daula, each of them was accusing 
the other of attempting to waste the pro- 
perty. Sofaras Mehdi Ali is concerned, 
we do not think that much importance can 
be attached to his inability to give any 
explanation of his failure to apply for 
mutation. As for Ummat-ul-Fatima, the 
other trustee, she has not been examined in 
the case and as already said Zaigham-ud- 
daula ‘died in the year 1898,80 no explana- 
tion of this matter can be obtained from him. 
The learned Adoyocate for the appellants 
has suggested two reasons for the default. 
He says, in the first place, that the Lucknow 
property was of small value as compared 
with the property in Calentta and that it is 
probable that-none of the trustees ever 
thought it worth while to take any trouble 
in the matter, Another explanation is 
that mutation could not be obtained 
at Luckeow because the original deed of 
trust was retained by the attorney, Mr. Farr, 
under a lien for costs due to him from 
Zaigham-ud.daula. As regards the first 
explanation, we think it may be said that 
whatever the value of the property in Lucknow 
was, it was small in amount as compared 
with the house property in Caleutta of which 
Zaigham-ud-danla was the exclusive owner. 
We have no very definite evidence as to the 
value of this Lucknow property, but here 


again we have been referred to the list 


of property which was filed by Ummat-ul- 
Fatima in the guardianship proceedings 
taken in 1900. From this statement, i6 
would appear that the house property in 


Mehdi Ali, 


Lucknow was very heavily incumbered while 
it would further appear that Zaigham- 
ud-daula’s share in the eemeuderi property 
as also in some of the house property had 
all been let out on lease for a comparatively 
trifling sum. In 1900, at the time when 
Ummat-ul-Fatima'8 application to the Dis- 
trict Judge was made, it would seem that this 
lease had still five. years to run. It seems 


. fairly certain, therefore, that the income of 


this Lucknow property must have been 
very trifling as compared with that derived 
from the letting of the dwelling-house in 
Calcutta, a house which in 1895 appears to 
have been let for Rs. 400 a month and now 
lets for a good deal more. As for the reten- 
tion of the original deed of trust by Mr. Farr 
under a lien forthe costs dae to him by 
Zaigham-ud-daula, there can be no doubt 
that this deed was actually kept by Farr and 
was not surrendered till some years 
later when his costs were paid after a suit 
had been instituted by him for their recovery. 
We do not consider that this circumstance 
affords any satisfactory explanation of the 
omission of the trustees to apply for muta- 
tion. The deed was a registered document 
and a copy of it could have been obtained for 
use in the Revenue Courts had the trustees 
been so minded. However, when all has 
been said on both sides, we do not think 
that it can be argued that the omission to 
obtain mutation, unexplained as it may be, 
is good evidence to show that it was never 
intended that the trust-deed should take 
effect. After all,ifany significance attaches 
to this omission, it may fairly be said that 
the fault lay with the trustees and it 
would be difficult to conclude that, because 
they were guilty of laches in the matter, 
Zisigham-ud.daula, when he executed the 
deed, did not really intend to pass the pro- 
perty to them. Neglect of trustees to 
perform their duties can scarcely be put 
forward asareason for holding that the 
author of the trust had no intention of acting 
seriously. 

The next point relied upon by the Sub. 
ordinate Judge in this connection is the 
action of Ummat-ul-Fatima in applying for 
mutation in favour of herself and the other 
heirs of Gaigham-ud-daula in Saptember 
1298, Upon this point the Subordinate 
Judge remarks that Ummat-ul-Fatima’s 
conduct both with respect to these mutation 
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proceedings and the guardianship proceedings 
which were taken a year later shows that 
she never recognized the trust. We do not 
think that there is any force whatever in 
this observation, particularly when it 
appears, as will be shown later, that Ummast. 
ul. Fatima did, as à matter of fact, admit her 
position as trastee almost immediately after 
the execution of the deed. It was the 
plaintiffs! ease. that Ummat-ul-Fatima had 
deliberately acted in breach of her duty as 
trustee by making this application in order 
to have the property recorded in her own 
name so as toenable her to deal with it 
as her own. It may very well be argued, as 
was argued by the learned Counsel for the 
appellants, that Ummat-ul-Fatima came to 
the conclusion thatit would pay her better 
toignore the trust than to abide by it. 
Under the trust, she was entitled only to a 
life-interest in the income of the property 
subject to certain charges created in favour 
of her two minor sons whereas by asserting 
her position as an heir she would become 
entitled to an absolute estate in a portion of 
the property which she could dispose of 
inauy manner she thought fib. We ara 
wholly unable to agree with the Subordinate 
Judge that Ummat-ul-Fatima’s conduct, as 
manifested three or four years after the date 
of execution of the trust-deed, oan ba rə» 
ferred toas supplying any reliable evidence 
of the state of mind of Ziigham.ud.daula iu 
February 1896. 

Another circumstance to which the Sub. 
ordinate Judge refers in support of his 
conclusion that the deed was never meant to 
take effect, is the manner in which the 
rent and profits of the Lucknow property 
were received after the execation of the 
deed. Herefers to the evidenca of Mehdi 
Ali Khan in this connection, It has already 
been pointed out that the Lucknow property 
was held in lease by one Hakim Safdar 
Hasain and the only income derived from 
this property was, apparently, the rent 
which Safdar Husain was obliged to pay 
under the terms .of his lease. Mehdi Ali 
Khan’s evidence is certainly not very 
definite upon the point, We have already 
stated that Mehdi Ali Khan is a very old 
manand alluded to the fact that he is 
admittedly a confirmed opiam-eater. Hae 
was subjected to avery long examination 


and eross-examination during the trial and 
from the record of his evidence which is 
before us, it is apparent that he was nob ia 
à condition to give any very clear account 
of his previous dealings with the property. 
He repeatedly complained of being unwell 
and ab one place we find that ho fell asleep 
during his cross-examination. However, he 
stated that during the life-time of Ziigham 
ud-daula, he used to act as Zaigtam-ud- 
daula’s Mukhtar and receive the lease-money 
which he handed over to Zaigham-ud-daula. 
He states that after Zaigham-ud-danla's 
decease, he became the Mukhtar of Ummat- 
ul-Fatima and in that capacity received the 
rents from the Thekadar. He went on to 
qualify this by saying thet these rents were 
received by Ummat-ul Fatima by means of 
Money Orders sent by the Thekadar, the 
reason being that he (witness) used to be 
away for considerable periods at Calcutta, 
Being asked whose shares of the profits he 
received from the TAekudar, he answered 
that he received the shares of Ummat-ul. 
Fatima and her two sons. This statemont 
appears to have weighed very much with 
the learned Subordinate Judga who points 
out that under the terms of the settlement, 
the sons are not entitled to recsive any 
shares in the mother’s life-time. He, there. 
fore, concludes, to use his cwn language, 
“that the deed of trust was abrogated by 
its author, by the trustees and by the 
beneficiaries.” He also goes on to point 
out that there is evidenca to show that 
Sultan Hasan Mirza, for whom no pro- 
vision is made in the deed of trust, has 
also been receiving a share of these 
rents. Itis, no doubt, possible that during 
his life-time and after the execution of this 
deed of settlement, Zaigham-ud-danla may 
have received the rentsof this property from 
Mehdi Ali Khan, but we are unable to hold 
that this circumstance can be relied upon to 
show that Zaigham-ud-daula was receiving 
these reuts on his own behalf and not on 
behalf of his wife who under the terms of the 
settlement was entitled to them. It would 
be nothing unusual for Zhigham-.ud.daula 
who was living with his wife all this time 
to receive the money on behalf of his wife. 
We think itis more reasonable to assume 
that Zaigham-ud-daula received these moneys 
in this capacity rather than on his own behalf 


Yol. X111] 


INDIAN OASES. 


MOHAMMAD HASHIM ALI KHAN ¥, SADIQ HUSAIN KHAN, 


and for his own enjoyment. As for what took 
place after his death, it may be that the trustees 
have failed to act as they ought to have done, 
but any misconduct on their part does not ap- 
pear to us to be relevant for the purpose of 
determining what the intentions of Zaigham- 
ud.daula were when he executed the deed in 
1895. With regard to the origimal deed of 
trust, ib has already been stated that this 
was retained by the Attorney, Mr. Farr, 
under alien for costs which were due to 
him by Zaigham-ud.daula. Itis also to be 
noticed that the trust property previous to 
the deed of settlement had already been 
mortgaged to Farr fora sum of Hs. 95,000 
inthe year 1890. The reference to this 
mortgage is to be found in the second clause 
of the trust-deed and Farr’s charge on the 
property fcr this amount is expressly 
declared. After Zaigham-nud-daula’s decease, 
the debts due to Mr. Farr were discharged. 
The cosis referred to were recovered in a 
suit instituted on behalf of Farr against 
the heirs of Zaigham-ud daula and the 
Subordinate Judge seems to treat this fact 
as showing that the deed of settlement 
was a fictitious (ransaction. He points out 
that Mehdi Ali Khan trustee was not 
impleaded as defendant in this suit and 
that the suit was not brought against 
the persons deriving title under the trust. 
1t is quite clear, however, that the costs due 
by Zaigham-ud-daula to Farr constituted a 
debt which was personal to Zaigham-ud-daula 
and that it, therefore, follows that any suit 
brought io recover this debt was properly 


instituted against the persons who represent- 


ed Zaigham.ud-daula’s estate. 

We come now to consider some other facts 
which the Subordinate Judge has deduced 
from the language of the document and which 
in his opinion supported the inference that 
the deed was a sham transaction. There 
was in evidence a diary duly kept by Mr. 
Farr in the course of his business as an 
Attorney from which it appears that 
Zaigham-ud-daula was for several weeks 
before the execution of this deed in constant 
consultation with Farr about the disposal 
of the property. This diary shows that 
Zaigham-ud-daula's original intention was 
to executa a deed of gift in his wife's 
favour by way of settlement of her dower 
debt. According to the Subordinate Judge, 
the document now under consideration 'belies 


any such intention.” We are unable to 
understand this remark for the diary also 
shows that acting on Farr'S advice, 
Zaigham-ud.daula abandoned his original 
idea of executing a deed of gift and execut- 
ed a deed of settlement instead and as for the 
matter of dower, this deed of settlement speaks 
for itself, for it states quite clearly that the 
arrangement proposed has been accepted by 
Ummat-ul Fatima as a discharge of her claim 
for dower. The Subordinate Judge also 
interpreted the deed as containing & provision 
for the reversion of the estate to Zaigham-ud- 
daula after his wife’s decease and he points to 
this as an indication that there was no real 
intention on the part of Zaigham-ud-daula to 
divest himself of the property. The construe- 
tion to be placed upon the language of the 
deed 18 a matter which we shall deal with 
more fully hereafter. For the present pur- 
pose, it is sufficient to say that we are unable 
to agree with the Subordinate Judge that 
there was any reservation by the settlor of an 
estate in reversion for himself. He then pro- 
ceeds to remark that the arrangement pro- 
posed in the deed for the settlement of 
Ummsat-ul.Fatima's dower debt was an 
inadequate one. We are wholly unable to 
follow the reasoning of the Subordinate Judge 
in this part of his judgment. There ig nothing 
whatever in the terms of the document to 
suggest that the proposed arrangement was 
an inadequate provision for the discharge of 
a debt amounting to Rs, 85,000 having regard 
to the fact that Ummat-ul.Fatima was then 
a comparatively young woman and that she 
was to receive fairly handsome income for the 
period of her life, Again, the Subordinate 
Judge came to the conclusion that some of the 
recitals in the documents were proved to be 
untrue. He refers, first of all, to the state- 
ment that the dower debt agreed upon in the 
case of Zaigham-ud-daula’s first marriage was 
only Rs. 105 whereas the dower debt in the 
case of his marriage with Ummat-ul-Fatima 
was a great deal more. He thinks that the 
statement that the dower in the first marriage 
was fixed at Rs, 105 must be false; first of 
all, because the lady whom he married on that 
occasion was of a very high social position, and, 
secondly, because the minimum under the 
Muhammadan Law is Rs. 107. The learned 
Subordinate Judge quotes the case reported in 
Sugra Bibi v. Musuma Bibi (1) as an author 
(1) 2 A. 873, 
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ity for this latter statement. He is entirely 
mistaken in thinking that any such rule was 
laid down in that case. In the case of Shias; 
there appears to be no fixed legal minimum 
for dower. In the case of Sunnis, there is 
some authority for saying that the minimum 
amount is lO dirms, There seems to be some 
difference of opinion a8 to what the value of 
this latter coin is. In some of the dictionaries, 
it is said to be worth about two pence sterl- 
ing. Mr. Amir Aliin his work on Muham- 
madan Law describes it as being worth one 
shilling and eight pence. However that may 
be, there is no authority for the proposition 
that the minimum dower cannot be less than 
Rs. 167. The Subordinate Judge also tries 
to muke out that whereas Ummat-ul-Fatima’s 
dower is described in the trust.deed as being 
of the amount of a lakh of rupees, ib was 
described in a pamphlet written by Zaigham- 
ud-daula in the year 1890, as amounting to 
two lakhs. The Subordinate Judge is alto- 
gether wrong in this statement. It is clearly 
stated in the deed of trust that Ummat-ul- 
Fatima’s dower was fixed at one lakh of 
rupees plus a monthly allowance of Rs, ICO. 
In the pamphlet referred to it was said that 
her dower was fixed at “about two lakhs of 
rupees” and we are unable to perceive that 
there is any substantial difference between 
these statements. Again, the Subordinate 
Judge, referring to the statement in the deed 
that Zaigham-ud-daula had already provided 
for his family by his first wife, came to the 
conclusion that this statement was untrue. 
We are unable to accept the reasons given by 
the Subordinate Judge for the opinion. 
There is nothing whatever to show that any 
claim against the estate of Zaigham-ua-daula 
has ever been made by any of his children by 
his first wife. We may remark here that 
these points referred to in the judgment were 
not pressed inappeal. We only refer to them 
in order to show that they possess no import- 
ance whatever. 

Having considered all the points just 
referred to, the Subordinate Judge seems to 
have been of opinion that taken together they 
were sufficient to raise a presumption that the 
whole scheme outlined in the deed of settle- 
ment of February 1895, was merely a device 
by which Zaigham-ud-daula sought to place 
his property beyond the reach of his eredi- 
tors while in fact it enabled him to maintain 
control over it during his life-time, The 


Subordinate Judge then went on to consider 
whether this presumption was in any way 
weakened or rebutted by the evidence 
tendered by the plaintiffs. It might very 
well be said that the above facts relied upon 
by the Subordinate Judge were by no means 
sufficient to support the inference which he 
drew from them and that in realily there 
was no case against the deed which the 
plaintiffs were called upon to rebut. How- 
ever, assuming that there was any case for 
the plaintifis to meet on this ground, we are 
satisfied that the evidence they produced 
completely overturned the presumption 
which the learned Subordinate Judge had 
raised. It has already been stated that the 
deed of settlement was executed on the 5th 
February 1895. On the 10ih September 
1895, a suit was filed in the Caleutta High 
Court (Suit No. 610 of 1895) in order to 
obtain the directions of the Court as to the 
conversion of some of the trust property into 
cash. That suit was filed by Zaigham-ud- 
daula. His minor sons were added as plain- 
tiffs by order of the Court. The defendants 
wero Ummat-ul-Fatima and Mehdi Ali Khan, 
the trustees. The history of the deed of. 
trust was set outin the plaint as were also 
the provisions of the deed itself. On the 
16th December 1895, both Mehdi Ali Khan 
and Ummat-ul-Fatima filed a written state. 
ment in which they admitted all the allega- 
tions in the plaint including allegations that 
they were the trustees and were in posses» 
sion of the property. It is proved beyond 
all dispute that this written statement was 
signed both by Mehdi Ali Khan and by his 
daughter, Ummat-ul-Fatima. Prima facie, 
therefore, there would seem tobe no doubt 
whatever that both Mehdi Ah Khan and 
Ummat-ul-Fatima accepted the position of 
trustees. It was argued before the lower 
Court, and the argument appears to have 
found favour with the learned Subordinate 
Judge, that this suit was purely a bogus 
transaction entered into in order still further 
to carry out the fraudulent purpose for which 
the deed of settlement is said to have been 
executed. The Subordinate Judge in his 
judgment seems to think that the suit was 
never prosecuted to a finish and he, therefore, 
concludes that there was no real intention to 
take any steps to have the trust property 
converted. Jn this he appears to be com. 
pletely mistaken. There is no, doubt what. 
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ever that eventually the High Court after 
making irquiries as to the value of the 
house in question did passan order allowing 
it to be sold ata certain price. It is true 
that this order was never carried out and 
it is also true that there 18 no very clear 
explanation as to why advantage was not 
taken of it in order to sell the property. 
It was suggested that the offer for purchase 
of the property, which was made to one of 
the officers of the High Court at Calcutta, 
was afterwards withdrawn. Be that as 
it may, it ig Incorreel to say that the case 
was merely instituted and never carried to 
a finisb. It bas been argued here that no 
weight can be atlached to these proceedings 
inasmuch as it has not been made clear that 
Ummat-ul-Fatima was in fact cognizant of 
ihe ratere of the case. There is evidence to 
show that ske was living at Lacknow at the 
time the suit was filed and it is contended 
that the plaintiffs have produced no preof to 
show that matters were explained to her 
and tkat the written statement to which her 
name was affixed was filed with full know- 
ledge on ber part of the facts of the case. 
Ummat ul-Fatima was not called 2s a 
witness ,in this case. It appears that the 
plaintiffs applied to have her evidence taken 
but this application was refased by tke 
Court on the ground that it was made too 
late, The defendants never made any 
attempt to obtain her evidence. They argued 
thatit was not their duty but that of the 
plaintiffs to pnt Ummat-nl Fatima in the 
witness.box. We are clearly of opinion that 
the duty of calling Ummat-ul-Fatima lay 
upon the defendants Mirza Sadiq Husain 
and Sultan Hasan Mirzi. Ib was Ummat- 
ul-l'atima who made the mortgage in favoar 
of Sediq Husain; it was Ummat-ul Fatima’s 
application for mutation of names which 
resulted in Sultan Hasan Mirza being record» 
ed in 1899 as theowner of a portion of the 
property of the late Zaigham-ud.daula. On 
the other hand, the case sst up by Ummat- 
ul.Fatima's sons was that their mother had 
committed a breach of trust and had given 
the go-by completely to the trust-deed which 
had been exeeuted for their banefit, The 
defendants-respondents have given no satis. 
factory account of their failure to call 
Ummat-ul-Fatima. All thet has been sgag- 
gested is that the mortgagee Sadiq Husain 
had reason to suppose that U mmat-ul-Fatimo 


would make common cause with her sons 
who are trying to avoid the mortgage. 
There is nothing whatever in the pleadings 
to suggest that such a thing was likely. 
Ummat-ul-Fatima never attempted to resist 
the claim brought by Sadiq Husain on his 
mortgage. It having been proved that 
Ummat-ul-Fatima pub ber name to this 
written statement which was lodged in Conrt, 
we think it lay upon the defendants-respond- 
ents to show that she was acting as they 
alleged in ignorance of the facts of the case; 
aud as they failed to obtain Ummat-ul- 
Fatima’s explanation of her conduct, we do 
not think itis open to them to raise the 
plea that this written statement was putin 
ky Ummat-ul-Fatima without full knowledge 
of its purport. In our opinion, this circum- 
stance seems to indicate clearly that Ummat- 
ul- Fatima very well know that she had been 
appointed a trustee under the deed of settlo- 
ment and that with full knowledge of the 
facts she was content to accept the position. 
It cannot avail the defendants to point out 
that some three years afterwards, Ummat- 
ul Fatima in mutation proceedings resiled 
from the position she had already adopted. 
Having onee accepted the office of trustee, 
she could not repudiate it by any such pro- 
ceedings as were taken by her in Septembar 
1898. The matter, however, does not end 
there. Thereis evidence on record to show 
that after 1895 both Ummat-ul.Fatima and 
Mehdi Ali Khan continuéd to deal with the 
Caleutta property as trustees. It was stated 
before us in argument that sometime in 1901, 
they leased the house £o two persons. There 
is no copy of the lease on record bat there 
are certain letters (Exhibits B 24 to B 51) 
which go to show that the rent of tho 
Calcutta house was paid regularly into the 
Bank of Bengal at Calcutta and that advices 
of these payments were sent in due course 
by the Bank of Bengal at Lucknow £o 
Ummat-ul-Fatima and Mehdi Ali Khan in 
which ib was stated that payment would ba 
made io them on production of a joint re. 
ceipt. lt is not suggested, nor does it 
appear possible, that these payments could 
have been made in respect of any other 
property than the house at 13, Russell 
Street, Calcutta. These advices wera 
received during the years 1901 and 1902. 
In 1903 we find Ummat-ul-Fatima and her 
sons filing a suit in the Caleutta High Oourt 
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against the trustee, Mehdi Ali Khan, for the 
purpose of obtaining permission to raise 
money by mortgage of the Caleutta property. 
By its order passed in August 1904, the 
High Court gave permission to the trustees 
to raise Rs. 20,000 on a mortgage of the 
property in order to cover costs of repair of 
the Calcutta house, and on the 8th September 
1904 the trustees raised this money by 
executing a mortgage in favour of one 
Madho Lal Dhugar, a resident of Calcutta. 
Various otber applications of a similar nature 
were filed thereafter and ultimately, on the 
"th September 1907, a further mortgage 
waa executed in favour of Madho Lal con- 
solidating the previous debts, the amount of 
this mortgage being Rs. 80,000. Some of 
this money was applied in paying off the 
mortgage-debt due to Farr which is referred 
to in the deed of settlement. This mortgage 
ia still in force. Having regard to all 
these facts, we are of opinion thas if is 
clearly proved that the deed of settlement 
was duly given effect to and that both 
Ummat-ul-Fatima and Mehdi Ali Khan 
accepted the position of trustees. If either 
Ummat-ul-Fatima or Mehdi Ali Khan have 
failed in their duties with regard to the 
administration of the trust-estate, it seems 
perfectly clear to us that their mis- 
conduct cannot be put forward as a reason 
for saying that Zaigham-ud-daula never 
seriously intended to convey his property in 
trust for his wife and children. To conclude 
the discussion of this part of the case, all we 
need say is that we are unable toagres 
with the Subordinate Judge’s finding that 
the transfer evidenced by the deed of settle- 
ment was never intended to operate, that it 
was never treated as a real transfer by 
Ummat-ul-Fatima and that it was devised 
merely in order to secure Zaigham-ud-daula 
the enjoyment of the property without 
apprehension of its being seized by his 
creditors. This finding is entirely agatnst 
the weight of the evidenca and is, in our 
opinion, altogether erroneous. 

The next point for determination is 
whether the deed executed by Zaigham-ud- 
daula onthe 5th February 1895, is or is not 
valid in law. The legality of the deed was 
questioned by both the defendants in their 
written statements. In the written state. 
ment filed by Mirza Sadiq Husain, the plea 

was that the deed was "invalid" under the 


- 


law. Sultan Hasan Mirza’s plea was that the 
deed was "illegal," In the proceedings taken 
previous to the framing of the issues, his plea 
was explained to be one to the effect that the 
transaction embodied in the deed was nob re- 
cognized by the Muhammadan Law and was, 
therefore, invalid. It is  elear, therefore, 
that the case which the defendant originally 
set up was that the law to be applied 
between the parties was the Muhammadan 
Law. In the course of arguments, however, 
other objections appear to have been advanced 
founded upon the provisions of certain sec- 
tions of the Indian Trusts Act (II of 1332) 
and the Transfer of Property Act (LV of 
1882). The Subordinate Judge found that 
the law to be applied was the Mahammadan 
Law, that the transaction evidenced by 
the deed was to be treated as a gift, that 
the gift was void because there was no 
delivery of possession as required by the Mu- 
hammadan Law. He held that the gift was not 
one for consideration (Arba bzl-ew1z) and that, 
accordingly,delivery of possession wag essential, 
Another point on which he found in favour of 
the defendants was that as the deed purported 
to create & contingent interest in favour of 
the sons of Zaigham ud-daula to bako effect 
after the expiry of the life interest created 
in Musammat Ummat-ul.Fatima’s favour, 
it violated the principles of the Muhammadan 
Law. He overruled the objestions to the 
effect that the interest created in favour of 
the children could not take effect bocause of 
the provisions of sections 13 and l4 of the 
Transfer of Property Act. The firsi matter 
we have to consider is, whether or not 
the Subordinate Judge was right in hold- 
ing that the law to ba applied was the 
Muhammadan Law. There is no doabt some 
authority for the position taken by the 
learned Subordinate Judge. It has been 
ruled in the Bombay High Court, Mo»sabhaz 
Mahommed Sajan v. Yacoobbhai Mahommed 
Saian (2), that the Muhammadan Law applies 
to trusts and thatin the case of trusts, delivery 
of possession is just as essential as it is-in the 
case of gifts. The learned Advocate for the 
appellants contests the authority of the ruling 
and has argued that it should not ba followed 
in this Court. He points out that, so far as the 
Courts in Oudh are concerned, the question 
as to what law is to be applied to any 
particular transaction must ba determined 
(2) 29 B. 267; 7 Bom. L, R. 45. 
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with reference to section 3 of the Oudh Laws 
Act (XVIII of 1876). He contends, and 
we think rightly, that the Muhammadan Law 
can only be applied to the transactions which 
are enumerated in clause (5) of that section. 
Under this clause, the rule is that as between 
Muhammadns, the Muhammadan Law is to be 
applied in all questions regarding succes- 
sion, special property of females, betrothal, 
marriage, divorce, dower, adoption, gurdian- 
ship, minority, bastardy, family-relations, 
wills, legacies, gifts, partitions or any 
religious usage or institution. He claims 
that this enumeration does not include 
the transaction which is kvown to the 
law as a trust and contends that trusts 
cannot for the purposes of this clause be 
treated as gift inasmuch as the incidents of 
the two transactions are essentially different. 
A gift, it is said, is transfer of property made 
immediately and without any consideration, the 
result of which is to vest the absolute owner- 
ship of the property transferred in the donee. 
In the case of a trust the transfer is made to 
one person in sucha manner as to impose 
upon him an obligation to exercise the rights 
of owneyship for the benefit of a third party. 

We agree that in construing clause (b) of 
rection 3 of the Oudh Laws Act, we should 
nob enlarge the interpretation of the term 
"gifts" so as to include trusts. This being so, 
it seems to follow that a transaction such 
as the present one must be dealt with in 
accordance with the statute law (ef. section 
3, clause (fì) of the Oudh Laws Act). The 
Indian Trusts Act does extend to Oudh and 
we think it must, therefore, be applied to 
the present transaction unless it can be 
shown that there is anything in the language 
of the Aot itself which would preclude its 
being so applied. The Act is described 
in the preamble as being one to define 
and amend the law relating to private 
trusts and trustees. Under section 1, cer- 
tain transations are exempted from the 
operation ofthe Act. The Act does not affect 
. the rules of Muhammadan Law as to Wagf. It 
does nob apply to public or private, religious 
or charitable, endowments and i6 is admitted 
that the trust with which we are concerned 
in this case is neithers religious or charit- 
able endowment nora Wagfin the sensein 
which that term is usedin the Muhammadan 
Law. We are of opinion then that the validity 
of the deed in question must be determined 


with reference to theterms of the Indian 
Trusts Act and not according to the rules of 
Mubammadan Law. Section 4 of the Indian 
Trusts Act lays down that atrnust may be 
created for any lawful purpose. Purposes 
which are unlawful are specified in the same 
section. It cannot, we think, be argued with- 
any show of reason that the purposes of the 
deed we are now considering were in any 
sense unlawful within the meaning of section 
4, The purposes as expresed in the 
document were to discharge a dower-debt 
due from the settlor to his wife and to pre- 
vent future disputes and litigation between 
the members of the settlor’s family. We notice 
that the Subordinate Judge in his judg. 
ment was of opinion that the Muhammadan 
Law must be taken to apply to the case, as to 
hold otherwise would involve a breach of 
clause (b) of section 4 of the Trusts Act. 
This opinion we holdto be erroneous and to 
be based upon a misapprehension of the 
scope of section 4. We know of no provision 
ofthe Muhammadan Law which prevents 
the owner of property disposing of it for such 
purposes as are expressed in the present deed 
of trust. We takeit, therefore, that this deed 
cannot be held to be invalid by reason of any 
provision contained in section 4, Section 5 
and Sof the Trusts Act declare the manner 
in which trusts can be created. A trust must 
be declared by a non-testamentary instru- 
ment in wriling signed by the author of the 
trust or the trustee and registered, or it may 
be created by the Will of the anthor of the 
trust or of the trustee. Section 6 laya down the 
essential elements of a valid document intend- 
ed to create a trust. The document must 
indicate with reasonable certainty an inten- 
tion to create a trest, the purpose of the 
trust, the beneficiaries of the trust property 
and, except in cases where the trust is 
declared by Will or where the author of the 
trust is himself to be the trustee, there must 
be a transfer of the trust property to the 
irustee. The document weare now consider- 
ing is a non-testamentary instrument which 
was signed by Gaigham-ud-daula, was duly 
registered avd which sontains all the 
particulars referred to in section 6. There ig 
nothing in the language of section 6 to 
suggest that trust property cannot be effectively 
transferred to the trustee by execution of a re- 
gistered instrument of transfer or that some. 
thing else 1s required in addition to the execu- 
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tion of such an instrument, such for example 
as physical delivery of the property. Applying 
this law, therefore, we are of opinion that so 
far as the provisions of sections 4, 5 and 6 of 
the Trusts Act are concerned, the document is 
valid in law to create a trust. Itig not to 
be understood, however, that we hold that in 
this case there was no.delivery of possession 
of the trust property. Wa have already 
referred to cerlain evidence which, in our 
opinion, proves thatso far at any rate as the 
Caleutia property was concerned, there was 
delivery to the trustees of such possession as 
the property was suceptible of. But the 
question does not, in our opinion, really arise 
because as we have just said, the law as 
contained in the Trusts Actis the law to be 
applied in this case and no delivery of 
possession is required under it. We do not 
think it is necessary for usin this view to 
take any notice here of other arguments 
which were urged on behalf of the respond: 
ents to show that the transaction was in 
other ways in conflict with the provisions of 
the Muhammadan Law. 

We have now to deal with the other 
objections which were raised in argument 
before the Court below and which have been 
repeated here, arguments which are based 
upon the provisions of certain sections of the 
Tranafer of Property Act. Before touching 
upon these objections, we think it advisable 
to set out here our opinion as to the proper 
construction to be put upon the terms of the 
trust-deed. fn a previous portion of the 
judgment, we have stated that the Subor- 
dinate Judge was of opinion that a reversion- 
ary interest in the property to take effect 
upon the determination of Ummat-ul- 
Fatima’s life- estate was reserved to the 
gettlor. We have also expressed our opinion 
that this interpretation of the instrument 
was tO our minds erroneous. The law as to 
the construction of documents of this nature 
has been laid down in the well known case of 
Ram Lal Seit v. Kanai Lal Seit (3), in which 
reference was made to the judgment of their 
Lordships of the Privy Council in the case of 
Rai Bishen Ohand v. Asmaida Koer (4). In 
the course of his judgment, Mr. Justice 
Wilson remarks as follows :— 

“Tha true ground of decision in that case 
appears to me to be that in construing family 


(3) 12 C. 663. 
(4) 6 A. 560; 11 I. A, 104. 


settlements of this nature, Conrts ara to 
ascertain the real meaning of the parties to 
the transaction ; that when that meaning has 
been ascertained, if it appears that the whole 


plan cannot be carried ont, but that a part of 


it can, effect is to be given to that part. Aud 
that, accordingly, if the plan be to give a 
present gift to persons capable of taking, that 
gift is effectual, although it was also intend. 
ed that other persons incapable of taking 
should afterwards come in and share in the 
gift,” 


In another part of his judgment, the learned 
Judge in an often-quoted passage lays down 
that the rules established in English Courts 
for construing English documents are not as 
such applicable to transactions between 
natives of this country. He refers to a 
passage in the judgment of the Privy Council 
in the case of Hunuman Pershad Panday (5), 
in which it was said that "deeds and contracts 
ofthe people of India ought to be liberally 
construed. The form of expression, the 
literal senseis notto be so much regarded 
as the real meaning of the parties which 
the transaction discloses.” To turn now to 
the language of the document under gonsider- 
ation, we find that after reciting certain 
facts bearing upon his family history and his 
title to the property which he ig about to 
settle, the author of the {rust proceeds to 
describe the purposes for which he is making. 
the settlement. Having done this, he prc- 
ceeds to declare that he grants, conveys and 
assigns to the trustees the whole of his 
estate, right, title and interest in the proper- 
ty specified in the schedule attached 65 the 
deed. So far as this language goes, we take 
itto imply that Zaigham-ud-daula divested 
himself entirely of the property in question and 
transferred it to the trustees. Following upon 
this, we have a declaration of the trusts upon 
which tbe property is to be held. Certain 
annuities of small amount are to be paid to 
two of the settlor’s servants and after 
payment of these annuities, Ummst-ul. 
Fatima is to be entitled for her lifeto the 
balance of the income arising out of tng 
property subject to charges for the mainten- 
ance and edueation of her children. The 
deed then goes on to say that after the death 
of Ummat-ul-Fatima, the trustees are to hold 
in trust for all the children of the said 


(5) 18 W. R. 81: 6 M. I. A. 393. 
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Nawab Zaigham-ud-daula by  Ummat-ul. 
Fatima “living at the time of the' decease of 
the said Nawab and their respective heirs as 
tenants in common in equal shares subject to 
the payment of such of the said allowances as 
may be then subsisting.’ Lastly, we have a 
farther provision inthe deed that upon the 
death of the survivor of the two trustees, or 
if at any time both ofthe trustees should 
become unwilling to act or incapable of 
acting in execution of the trust, the Official 
Trustee of Bengal waa to become the trustee 
and to be at liberty to take possession of all 
the property and to exercise all the powers 
and authorities expressed in the deed in the 
same way as if he had been originally ap- 
pointed trustee by Nawab Zaigham-ud daula. 
The argument that the deed creates a rever- 
sionary interest in favour of the settlor 
rests upon that portion of the language which 
directs that the children who were to get the 
estate after the determination of Ummat-ul- 
Fatima’s life-interest were those children 
who should be living at the time of the 
decease of Zaigham.ud-daula, and ibis con- 
tended that, as it was possible at the time 
when the deed was executed that Zaigham- 
ud-daula might survive his wife, he intended 
that in that event the estate was to be held 
for him for the rest of his life and was not to 
pass tothe children until after his death. 
‘No doubt, if we look to this portion of the 
deed alone, such an argument is maintainable, 
but if we are to gather the intention of 
Zaigham-ud-daula, as we think we ought to, 
from the language of the whole of the 
instrument, we do not think that such a 
contention can prevail. Zaigham-ud-daula 
clearly divested himself of ali interest in the 
property in favour of the trustees. He made 
no declaration that in any event the income 
of the trust property was to be administer- 
ed for his benefit or that the property was to 
revert to him free of the trust in case his 
wife died before him. It seems to us that he 
never meant that any of this property should 
come back to him. Ih was to remain with 
the trustees and in the event of their refusing 
to act or becoming incapable of acting, 16 was 
to goover to the Official Trustee of Bengal 
The intention seems clearly to have bean to 
provide for his wife during her life-time and 
to pass the beneficial interest in the property 
to the children as soon as his wife died. Ab 
the time he made this settlement, Zaigham- 


ud-danla had two sons alive born to him of 
Ummat-ul.Fatima. He meant certainly to 
provide for them and also for any other 
children of himself and Ummat-ul-Fatima 
who might be born thereafter. No other 
children of his were to take any benefit 
under the deed and no such children could 
come into existence after Ummat-ul-Fatima’s 
decease. We think then that it may reason- 
ably be inferred that the intention was that 
any children answering this description 
should take theestaté immediately on the 
death of their mother and that, possibly, the 
Nawab may have intended that in the event 
of his surviving his wife, the shares of any of 
these children who died before him should go 
to the surviving children and should not 
descend to their heirs, It must be admitted 
that the interpretation of this clause of the 
document is not free from diffieuliy, but on 
the whole we are quite satisfied that 
Zaigham-ud-daula never intended that the 
property should revert to himself after the 
death of his wife and that it should descend 
after his death in accordance with the rules 
of Mubammadan Law, that is to say, only to 
those chiidrea who should be alive at 
the time of his decease. 

Having then come toa conclusion as to the 
interpretation which should be put upon the 
terms of the instrument, we can dispose of the 
arguments based upon the provisions of cera 
tain sections of the Transfer of Property 
Act. So far as we can ascertain from the 
judgment of the Court below, the sections of 
that Act which were relied on by the defend. 
ants are sections 13, l4 and 15. It is not 
argued now that section 14 has any applica- 
tion to the case. As for the objection based 
upon section 13, upon the interpretation 
which we have placed upon the instrument, it 
follows that there was no reservation by 
Zaigham-ud.daula of any interest in the 
property to himself to taka effect after Ummat- 
ul-Hatima’s life-estate. We think it is clear 
that after the death of Ummat.ul-Fatima it 
was intended that the entire interest in the 
property should devolve upon the children. 
Consequently, if the transfer is not affected 
with invalidity by reason of any of the provi- 
sions of section 13, it cannot bs made invalid 
under the terms of section 15. Our oonola- 
sion, therefore, is that the deed must be treat- 
ed as valid in law. 

The remaining point for decision in thig 
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appeal is that which was decided by the lower 
Court under issue 4. The issue is as be- 
low :— Are the plaintiffs the sole male heirs 
of Zaigham-ud-daula P" Ibis convenient to 
point out how this issue arose. In paragraph 
4 of the plaint it was alleged that Sultan 
Mirza, defendant No 2, had no right whatever 
asson and heir of the Jate Nawab Zaigham- 
ud.daula. Inthe written statement filed by 
defendant No 1, Sadiq Husain, on the 23rd 
March 1903, it is stated in paragraph 9 that 
Sultan Mirza is Zaigham-ud-danla’s son from 
his second wife and under Muhammadan Law 
he is entitled to a legal share in his father's 
estate. Sultan Mirzain his written state- 
ment of the same date stated in paragraph 9 
that he is the legitimate son of Zaigham-ud- 
daula by his second wife Musammat Zohra 
Khanam. Whenthe case came before the 
Court on the 30th March 1908, Counsel for 
defendant No. 2 stated that his client was the 
son of Zaigham-ud-daula by his muta wife 
Zohra Khanam alas Karbalai Khanam, that 
Zaigham-ud-daula had brought this woman 
forty years ago from Karbala and that a muta 
marriage had taken place at Lucknow two or 
three years later. He added that Karbalai 
Khanam died thirty-three years ago (1875) 
leaving a son defendant No. 2 two years old. 


The following facts material to this iseue 
are not disputed. Nawab Ali Naki Khan, the 
father of Zaigham-ud-daula, went to Karbala 
about 1860 and remained there for three or 
four years During this period, he acquired 
four or five Abyssinian slave girls and one of 
them was Zohra Khanam, said to be the 
mother of Sultan Mirza. Zobra Khanam 
died or disappeared about 1872 and the muta 
marriage, if it took place at all, must have 
taken place about 1869 or 1870, This girl 
was kept in the house of Ali Naki Khan when 
he came back from Karbala and, therefore, 
Zaigham-ud-daula who was then quite a 
young man, probably sixteen or seventeen 
years of age, could have had access to her 
without avy difficulty, and considering her 
position in the family, itis difficult to imagine 
how she could have effectually resisted any 
advances that he wished to make. It is also 
admitted that there 1s no written document of 
any kind executed or signed by Zaigham-ud- 
daula before his death in 1898, in which he 
had acknowledged Sultan Mirza as his legi- 
timate son. Qn the contrary, a passage in 


“Tarikh  Qaisari," a book published by 
Zaigham-ud.daula on the 14th Ostober 1890, 
distinctly sets forth at page 10 that he has 
no heirs except those specified therein. 

The passage is as below :— 

“In my childhood, my father married 


me to Nawab Badshah Begam airas 
Momina Begam Ala Bahu, the daughter 
of the Nawab Nazim of Bengal I have 


a son Nawab Badr-ud'daula Saiyad Jahangir 
Mirza from her. As thedower debt of the 
said deceased lady amounted to Rs. 105 only, 
being the legal dower, sae had no claim in 
respect thereof against me nor does it lie 
now. But after the death of that lady I 
contracted a second marriage at Lucknow 
with Nawab  Ummat-ull'atima Begam 
Muazzam Bahu and her dower besides her 
claims as wife comes to about Rs. 2,00,000. 
Therefore, my daughter Nawab Roshan Ara 
Begam, my elder son Nawab Saiyad Jahangir 
Mirza, my second son Nawab Saiyad Mune 
Mirza Bahadur and my wife Nawab Ummat- 
ul-Fatima Begam and their children alone 
can be the rightful heirs and claimants and 
they alone are the owners of and the heirs to 
my entire property. If any other person 
bring forward aclaim it would be deemed 
null and void by Government.” 

There is also a memcrandum Exhibit 
No 3, dated the 10th February 1893, signed 
by Zaighem-ud-daula; as also the deed of 


trust in suit, dated the 5th February 
1895. In neither of tkese is there any 
mention of Sulen Mirza as legitimate 


son cf the Nawab. The first written 
record of the name of Sultan. Mirza as one 
of the sons of the deceased Zaigham-ud- 
daula appears only after the death of 
Zaigham-ud-daula, when applications for 
mutation of names with respect to the- 
Lucknow zemzndari property were made by 
his widow, Ummat-ul.Patima. Thess were 
put in, in September and October 18:8. In 
these circumstances, we think that the learned 
Subordinate Judge was wrong in holding 
that the burden lay on the appellants to 
prove that Sultan Mirza was not the 
legitimate son of  Zaigham-ud.daula. He 
has relied as an authority on the case of 
Rajendro Nath Haldar v. Jogendro Nath 
Banerjee (0). In that case the question | 


(6) 14 M. L A. 67; 15 W. R. 41 (P. .); 7. B. L.R, 
216. 
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arose as to whether a certain man had been 
adopted by the widow of Hindu. It waa 
found that he had been received as an 
adopted son fora period of 27 years and 
that his legal status had been accepted with 
the knowledge of all the members of the 
. family. Their Lordships of the Privy Council 
held that every allowance should be made for 
loss of evidence during this long period and 
that there was a very strong presumption in 
favour of aman who had been recognised 
during this period. Im this case, the recogni- 
tion, such as it was, by the widow of 
Zaigham-ud-daula and some other members 
of the family only commenced after the 
‘death of Zaigham-ud-daula. It is urged on 
behalf of the appellants that, in the absence 
of any document signed by Zaigham-ud- 


daula before his death expressly acknow- - 


ledging Sultan Mirza as his legitimate son, 
the burden of proof clearly lies on the 
respondents to prove the legitimacy of Sultan 
Mirza beyond the slightest doubt, and we 
have been referred to the cases of Raunak 
Bakhsh Khan v. Roshan Zaman Khan (7), 
Ghasanfar Alt Khan v. Musammat Kaniz 
Fatima (8) and Kasim Hasan Khan v. Batul 
Bibi (99. 

In Raunak Bakhsh Khan v. Roshan Zaman 
Khan (7), the plaintiff elaimed certain pro- 
perty on the allegation that he was the 
legitimate son of a certain Raja. He relied 
upon a statement made by tho Raja asa 
witness in a case in which he expressly stated 
that the plaintiff was his son and the Court 
was asked to presume that the Raja meant 
to say that the plaintiff was his legitimate 
son. It was also proved in that case that 
the Raja had lived with the plaintiff's 
mother for some time. In spite of this, it 
was held that this evidence was wholly 
insufficient to prove the legitimacy of 
ihe plaintiff, more especially as his mother 
who was alive was not called as a witness. 
In Ghazanfar Alt Khan v. Musammat Kanis 
Fatima (8), ib was held that prolonged co- 
habitation might give rise toa presumption 
of marriage, but that presumption was not 
necessarily a strong one and it did not apply 

(7) 9 O. C, 246. 

(8) 13 O. C. 170; 6Ind. Cas. 674; 14 C, W. N. 690 


7 A. L. J, 579; l1 C. L. do 649; 12 Bom, L. R. 447; 8 
M. L. T. 59; 1910 M. W. N. 312; 20 M, L. J. 579: 32 


A, 8345, 
(9) 13 0, 0, 265; 7 Ind, Cas, 1019. > 


to the ease of a mother who before she was 
brought to the father's house was a pros- 
titute. In the present case, no prolonged 
cohabitation between Zaigham-ud-daula and 
the mother of Sultan Mirza is proved at all 
and, therefore, to this extent no presumption 
can arise in favourof the legitimacy of 
Sultan Mirza. In Kastm Hasan Khan v. 
Batul Bibi (9), if was held that “an 
acknowledgment of paternity made by a 
Muhammadan is not in all cases sufficient to 
establish the fact that the person so acknow- 
ledged is of legitimate descent. In every 
ease the question is whether the acknow- 
ledgor, at the timeof making the acknowledg- 
ment, intended to confer upon the person 
whom he acknowledges as his son the status 
of legitimacy.” 

No definite rule can be laid down to meet 
every case, but in this case we are of opinion 
that, as Zaigham-ud-daula during his life- 
time expressly denied that he had any 
legitimate issue except those specified on 
page 10 of “Tarikh Qaisari,” the burden 
clearly lies on the respondents to prove that 
Sultan Mirza is the legitimate son of 
Zaigham-ud-daula. We, therefore, propose to 
discuss the evidence which has been pro- 
duced on behalf of the respondents as to 
this part of the case in order to ascertain 
whether this burden has been discharged. If 
it has not been discharged, it follows that 
the respondents’ case must fail. 


The learned Counsel for the respondent, has 
urged that Sultan Mirza got possession of 
a son’s share in the Lucknow property and 
was in possession thereof at the institution 
of this suit, and thatitis not explained 
how he was allowed to remain in possession 
by the other members of the family if he 
was nota legitimate son, asitwas against 
their interest to allow him any share in it. 
He has referred principally to the conduct 
of Ummat-ul-Fatima as proved by admis. 
sions made by her in mutation applica- 
tions of 1898, guardianship applications of 
June, 1899, and application for succession 
certificate of August, 1899. Itis sufficient 
to say with reference to this that, as 
Ummat-ul-Hatima had once‘ committed 
herself to recognition of Sultan Mirza asa 
son of Zaigham-ud-daula in her application 
for mutation of names, the other applications 
made by her would follow asa matter of 
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course. Weare unable to give any weight 
to these admissions without the evidenos of 
the lady herself and itis admitted that she 
was not called as a witness by the respond- 
ents. Itis urged on their behalf that 16 
was the duty of the appellants to call her 
and they failed to do so. We have already 
said that the appellants did attempt to call 
her, but the learned Subordinate Judge re- 
fused to take her evidence because in his 
opinion the application was made too late, 
The proceedings in connection with this 
part of the case are to be found on page 62 
of the printed record under order dated the 
7th June 1909. It is not necessary to 
decide here whether the appellants shoald 
or should not have asked fer the evidence 
of this lady atan early stage of the case. 
What we have now to deal with is the 
reluctance of the respondents themselves to 
call her. It being conceded that Zaigham- 
ud-daula had never admitted the legitimacy 
of Sultan Mirza in any formal document 
during his life-time, but, on the other hand, 
had expresaly set out a list of his heirs which 
doea not include Sultan Mirza, an admission 
made by his widow after his death acknow- 
ledging Sultan Mirza as one of his sons is a 
matter which requires full explanation; 
that explanation could only be given by 
the lady herself andis not forthcoming. 
The explanation given by the appellants 
is that this lady and her father Mehdi Ali 
Khan had quarrelled and the lady thought 
that it would be to her advantage to reject 
the trust in order to obtain actual possession 
of her legal shareasa widow. To effect 
this object it was deemed advisable to keep 
Sultan Mirza who had always lived in the 
family on her side. Itis not necessary here 
to express any opinion on the dispute be- 
tween this lady and her father which 
undoubtedly began soon after Zaigham-ud- 
daula’s death. Tho fact remains that the 
lady’s acknowledgment of Sultan Mirza 
as the Nawab’s legitimate son remains 
unexplained. We have now only to see 
what evidence has been produced by the 
respondents toshow that the Nawab in hislife- 
time acknowledged Sultan Mirza as his legi- 
timate son intending to confer upon him the 

status of an heir. 
* ¥* $ * ES 


[After discussing the evidence, the Court 
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came to the following conclusion.] 

We find that the respondents have not in 
any way discharged the barden which lay on 
them to prove the legitimacy of Sultan Mirza 
beyond reasonable doubt. We do not hesitate 
to say that it is nob proved that Sultan Mirza 
is the legitimate son of Zaigham-ud-daula. 
So far, therefore, as this appeal (First Civil 
Appeal No. 8 of 1910) is concerned, our find- 
ings upon the three points for determina- 
tion are in favour of the appellants. 

The result is that this appeal No. 8 of 1910 
must be allowed. We set aside the decree of 
the Court below and direct that the claim of 
the plaintiffa-appellants be decreed with costs 
in both Courts. 


Appeal allowed. 





(8. c, 16 C. L. J. 142.) 
CALOUTTA HIGH COURT. 
MiscELDANEOUS Oven AppeAL No. 153 or 1911 

AND Orv Roure No. 1925 or 1911. 

August 30, 1911. 
Pieseni:—Mr. Justice Mookerjee and 

Mr. Justice Carnduff. 
SUBHADRA KOER AND OTHERS— 
APPELLANTS—~PBTITIONERS 
tersus 


DHAJADHARI GOSSAIN AND OTHERS— 


Responpents—Opposita Party. 

Guardian and ward—Necessity for appointment of 
guardian—Minor having no property—Order not bona 
fide—Legality of order--Jurisdiction to make order— 
Judge, if chosen as arbitrator—Decision final—Judicial 
pressure, effect of. 

A guardian was not needed for the protection of the 
person of a minor girl: she had no property 
of which a guardian could take charge. The 
machinery of the law was set in motion by one R. who 
induced his servant, the maternal grandfather of the 
minor, to make an application for appointment of 
himself as her gurdian in order that she might be 
ultimately married to his son: 

Heid, that orders passed in proceedings so institut- 
ed and conducted, even if they were nominally in 
conformity with statutory provisions, could hardly be 
regarded as invested with the efficacy of legal orders 
made in bona fide judicial proceedings, and that 
the orders were wholly without jurisdiction and 
absolutely null and void, 

If the parties have treated a Judge as their 
arbitrator and have submitted to his decision, even 
though he had no jurisdiction to deal with the matter 
in controversy, his decision is binding upon them as f 
it were the award of an arbitrator. 

Ledgard v. Bull, 18 I. A. 184; 9. A. 191, followed. 

This doctrine, however, cannot be applied to the 
circumstances of a case where the Judge was not 


- 
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chosen by the parties voluntarily and where one party 
acted under judicial pressure of the highest degree, to 
which he was not in a position to offer effective 
resistance, 


Appeal against the orders of the District 
Judge of Shahabad, dated the 8rd and 6th 
January 1911. l 

Mr, B. O. Miller and Babus Provash 
Ohunder Mitter, Biraj Mohan Mojumdar and 
Susil Madhub Mullick, for the Appellants and 
Petitioners, 

Dr. Rash Behary Ghose, Moulvi Syed 
Shamsul Huda and Babu Raghunath Singh, for 
the Respondents and Opposite Party. 

JUDGMENT.—This appeal and Rule are 
directed against a series of orders under the 
Guardians and Wards Act of 1890, the vali- 
dity whereofis assailed on the ground that 
they were made by the Court below wholly 
without jurisdietion. 

It appears that one Dibakar Bhatta, a 
wealthy Hinda governed by the Mitakshara 
law, left a daughter, Bachhi Sahdei. The 
mother of this girl, Bunda Koer, who was 
the fourth wife of Dibakar Bhatta, had pre- 


deceased her husband; but her three co-wives l 


Subhadra Koer, Ram Koer and Mahesha 
Koer, who are the petitioners and appellants 
before ys, survived him. The ease for these 
three ladies is that one Ramadin Chowdhury, 
a man of considerable wealth, who is the 
opposite party inthe Rule and respondent 
in the appeal, was anxious to secure the 
marriage of his own son with Bachhi, so that 
ultimately the estate of Dibakar Bhatta 
might pass into the hands of the representa- 
tives of his own family. The petitioners 
assert that Dhajadhari, the maternal grand- 
father of Bachhi, was a servant of this 
Ramadin Chowdhury and was set up by him 
to make an application to the District 
Judge for appointment of himself as 
guardian of the person and property of 
the girl. It is necessary to state ab this 
stage that the girl was possessed of no 
property; she had no present interest in the 
estate left by her father Dibakar Bhatta, 
and was merely the reversionary heir, entitled 
to take the estate after the demise of all 
the three widows. The application of 
Dhajadhari was promptly opposed by the 
three widows. But it appears to have been 
represented to the District Judge, in the 


course of thess proceedings, that the widows” 


were under the control of two unscrupulous 
persons and that the life of the girl was in 
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danger. No evidence, however, was taken 
at any stage of the proceedings and we have 
no definite information as to the character 
und antecedents of these persons, or the 
nature and extent of their influence upon 
the three ladies. However that may be, the 
District Judge deemed it imperatively 
necessary to place the girlin absolutely safe 
custody. To achieve this object, he thought 
it essential to remove the widows from the 
influence and control of those two persons, 
and concluded that the end might be attained 
if the ladies could be induced to place all 
their properties in the hands of Ramadin 
Chowdhury. With this object in view, the 
District Judge proceeded to pass a series of 
orders ofan extraordinary character, which 
cannot possibly be justified unler the pro- 
visions of the Guardians and Wards Act. 
It has not been disputed that it was not 
competent to the learned Judge to deal in 
any manner, directly or indirectly, with the 
estate vested in the ladies. The only matter 
before him was the question of the appoint- 
ment of a suitable person as guardian of 
the person of the infant, and also 
of her property, if indeed, she had any 
property at all. The ladies, however, were 
obdurate and refused at one stage to 
place their property in the hands of Ramadin 
Chowdhury as had been suggested by the 
District Judge. The learned Judge there- 
upon proceeded to record in the order sheet 
more than one order to the effect that if the 
widows did not agree to the terms proposed 
by the Court, the minor, whom they dearly 
loved, would be taken away from their 
custody and placed in the hands of her 
maternal grandfather who would be appointed 
guardian of her person. The learned 
Counsel for the petitioners has described the 
method pursued by the District Judge aa 
judicial coercion, and there can be no room 
for reasonable doubt that, although he may 
have acted from the best of motives, his 
orders were wholly without authority, and 
he put pressure upon the widows in a manner 
never contemplated by the framers of the 
Guardiaus and Wards Act. The result was 
that the widows at last yielded to the 
pressure of the Judge. A Oommissioner 
was appointed to make an estimate of the 
assets in their hands, The terms were 
arranged by the learned Judge himself, and 
ultimately a lease of the estate in the hand 
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of the widows was grauted by them to 
Hamadin Chowdhury. Finally, the widows 
were made to present an application for 
appointment of themselves as guardians of 
the person of their infant step-daughter. 


This application was granted and they 
were formally appointed guardians, Bat 
there is no room for reasonable doubt 


that this application was not voluntarily 
made: the widows had throughout protested 
that the appointment of any guardian in 
respect of the person and property of Bachhi 
was wholly needless and that the application 
of Dhajadhari in that behalf was not only 
not made bona fide for the benefit of the 
infant, but had been made at the instance 
of Ramadin Chowdhury to enable him -to 
get the girl married to his own son and thus 
ultimately to seize the estate of Dibakar 
Bhatta. In this view of the matter, it is 
clear that the orders of the District Judge 
cannot be supported. The proceedings, from 
beginning to end, were a grievous misapplica- 
tion of the provisions of the statute. No 
guardian was needed for the protection 
of the person of the minor; she had no 
property of which a possible guardian could 
take charge. The mashinery of the law was 
set in motion by Ramadin Chowdhury who 
induced his servant, the maternal grand- 
father of the infant, to make an application 
for appointment of himself as her guardian in 
order that she might be ultimately married 
to his son. Orders passed in proceedings so 
instituted and conducted, even if they were 
nominally in conformity with statutory 
provisions, could hardly be regarded as 
invested with the efficacy of legal orders 
made in bona fide judicial proceedings. The 
orders are wholly without jurisdiction 
and must be treated as absolutely null 
and void, 

Ib has been suggested, however, by the 
learned Vakil who appeared to show 
cause that the District Judge acted as an 
arbitrator chosen by the parties and that 
his decision cannot consequently be 
challenged by them by way of appeal to this 
Court. This argument is wholly fallacious. 
No doubt, as ruled by the Judicial Committee 
in the ease of Ledgard v. Bull (1), if the 
parties have treated a Judge as their 
arbitrator and have submitted to his decision, 


even though he had no jurisdiction to deal 
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with! the matter in] controversy, his decision 
is binding upon them as if it were the award 
of an arbitrator. It is plain, however, that 
this doctrine cannot possibly be applied to 
the cricumstances of the case before us. The 
Judge cannot be deemed, by any fiction of 
law, to have been an arbitrator chogen by the 
parties voluntarily ; the ladies acted under 
judicial pressure of the highest degree, to 
which they were not in a position to offer 
effective and successful resistance,” It is 
dificult to appreciate -how, under these 
ciroumstances, the orders of the learned 
Judge can be supported either as proper 
judicial orders or as the adjudications of an 
arbitrator to whose jadgment the parties 
have voluntarily submitted the matter in 
controversy between them, 

The result, therefore, is that this appeal is 
allowed, and the Rule made absolute. All 
the orders of the Court below from the $rd 
January 1911 to the 8th March 1911 are 
discharged ag made without jurisdiction. 
The appellants are entitled to their costs of 
this Court, as also of the Court below, from 
Ramadin Chowdhury who has been at the 
root of these extraordinary and mischievous 
proceedings. We assess the hearing fee 
in the appeal at five gold mohurs and 
make no separate order for costs in the Rule. 

Appeal allowed : Rule made absolute, 





(s. c, 15 0. L. J. 120.) 

CALCUTTA HIGH COURT. 
Secon Crvin Arrear No. 3326 or 1909, 
July 24, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 

GOPAL LAL SAHAI—Pramtivrs— 
APPELLANT 
verSus 
BAHORNI——DEFENDANT— RESPONDENT. 

“Week,” meaning of — General rule— Ezcluston of day 
on which order is made—Deficit Court-fee to be paid “in 
a week" —Intention to allow full seven days. 

The word "week," when used in reference to com. 
putation of time from which it is to be reckoned, 
prima facie excludesthe day of that date, though the 
expression may be inclusive or exclusive according to 
the context. 

Howard's case, (1700) 2 Salk. 625; 1 Ld. Raymond 
480, Sidebotham v. Holland, (1895) 1 Q. B. 878; 64; 
L. J. Q. B. 200; 14 R. 135; 72 L. T. 62; 43 W. R. 228, 
relied upon. 

An inflexible rnle of interpretation cannot ba 
allowed and whether the day on which the order is 
made ig to be included or excluded, must depend 
upon the circumstances and the reason of the thing. 
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Lester v. Garland, (1808) 15 Ves. 248 at p. 254; 10 
R. R. 68, relied upon. 

A fair rule of construction seems to be that where 
the computation is to be for the benefit of the person 
affected, as much time should be given asthe language 
admits of, and where it is to his detriment, the 
language should be construed as strictly as possible, 

North, In re. Hw parte Hasbuck, (1895) 2 Q. B. 264, 
at p. 270, relied upon. 

Where the Court ordered the plaintiff to file deficit 
Court-fee “in a week”: 

Held, that the intention of the Court was to allow 
the plaintiff full seven days. 


Appeal against the decree of the Subordi- 
nate Judge of Chapra, reversing that of 
the Munsif of Chapra, dated the 27th May 
1909. 

Babu Dwarka Nath Mitter, for the Appel- 
lant. : 

Babu Indu Bhusan Brahmachari, for the 
Respondent. 


JUDGMENT.—The sole question of law 
which arises in this appeal is, whether the 
suit is barred by limitation as has been held 
by the Subordinate Judge in reversal of the 
decision of the Court of first instance. The 
plaintiff commenced this action on the 29th 
October 1908 for declaration of his title to 
a housee purchased by him on the 26th 
October 1896 and for recovery of possession 
thereof. His title was disputed by the 
defendants, and it was also urged that the 
claim was barred by limitation. The Courts 
below have concurrently found upon the 
merits in his favour, but they have differed an 
the question of Hmitation. It is not disputed 
that the Court was closed on the 26th October 
1908 and did not re-open after the annual 
vacation till the 29th October 1908. The 
plaint was presented on that date, but 1b was 
found that the full amount of Court-fees had 
not been paid on the plaint. Thereupon, the 
following order was made; “Plaintiff to file 
- deficit Court-fee and also summons and 
talbana and copies of plaint in a week.” 
The plaintiff carried out the order of 
the Court on the 6th November; the plaint 
was registered and the suit was tried in due 
course. No objection was taken at the trial 
by the defendants that the order of the Court 
had not been duly carried ont. But when 
the unsuccessful defendant appealed to the 
Subordinate Judge, she contended that the 
order of the first Court had not been 
carried out because the deficit Court-fee had 
been paid on the eighth day after the order 
hed been made. The Subordinate Judge 
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accepted this contention as well founded and 
dismissed the suit as barred by limitation. 

On behalf of the plaintiff, it has been 
argued in this Court that the order of the 
original Court for the payment of deficit 
Court-fee was duly carried out and that the 
plaintiff paid the Court-fee within one week 
from the date when the order was made. On 
behalf of the respondents, it has been contend- 
ed that the day on which the order was made 
ought to be treated as part of the week allow- 
ed by the Court. In our opinion, this 
contention is nob well founded. The order 
obviously means that the plaintiff was to pay 
the deficit Court-fee in a week from the date 
of the order. Now, it ia well settled that the 
word, week,” when used in reference to 
computation of time from which it is to be 
reckoned, prima faice excludes the day ofthat 
date [Howard's oase (1)], though it is clear 
that the expression may be inclusive or 
exclusive according to the context, ss pointed 
out by Lord Lindley in the case of gide. 
botham v. Holland (2). It waa observed in 
the case of Lester v. Garland (3), that an 
inflexible rule of interpretation cannot be 
allowed in cases of this description, and 
whether the day on which the order ig made 
is to be included or excluded, must depend 
upon the circumstances and the reason of 
the thing. Once such reason was suggested 
by Lord Hsher in the case of In re North 
Ha parte Hasbuck (4). The learned Judge 
observed: A fair rule of construction seema 
to be that wherethe computation is to be 
for the benefit of the person affected, as 
much time should be givenas the language 
admits of, and where it is to his detriment, 
the language should be construed as strictly 
as possible.” See also Wilkins v. Me Ginity 
(5). Now, there can be no question that, 
in this case, theinteniion of the Court was 
to allow the plaintiff full seven days for 
payment of the deficit Court-fees. Conse- 
quently, we must take it that the order 
of the Court was duly carried out when the 
deficit Court-fees were paid in a week 
exclusive of the day on which the order wag 
made. The principle of interpretation we 


(1) (1700) 2 Salk, 625; 1 Ld. Raymond 480, 

(2) (1895) 1 Q. B. 378; 64 L. J. Q. B. 200; 14 R. 
136; 72; L. T. 62; 43 W. R. 298. 

(3) (1808) 15 Ves. 248 at p. 254; 10 R. R. 68. 

(4) (1895) 2 Q. B. 264 at 270; 64 L. J. Q. B. 694; 14 
R. 430; 72 L. 'P 854: 2 Manson 320; 59 J. P. 724. 

(5) (1907) 2 Ir. R. 660. 
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adopt accords with section 9 of the General 
Olauses Actand section 12 of the Indian 
Limitation Act. We may add that, in 
England, it is well settled that in any 
case in which a number of days, not 
expressed to be clear days, is prescribed by 
the rules of the Supreme Court, the same 
ought to be reckoned exclusive of the first 
day and inclusive of the last day. (See 
Order 64, Kule 12 of the Supreme Court of 
England, and¥Daniell on Chancery Practice, 
Vol. I, p. 37). We are, therefore, of opinion 
that the suit is not barred by limitation and 
that the judgment of the Subordinate Judge 
cannot be supported. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge reversed 
and that of the Court of first instance restored 
with costs in all the Courts. 

Appeal allowed. 





(s. 0. 8 N. L, R. 17.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civi, Appear No. 251 or 1911. 
November 14, 1911. 
Present: —Mr. Batten, A. J. C. 
SAROOP CHAND— APPELLANT 
VErsus 


TULA RAM—Reseonpent. 

Atiesation—Iliterate  enecutant—Scribe 
executant’s signature— Not an attesting witness. 

A document was executed by an illiterate executant. 
The scribe wrote his name as having scribed the deed 
and also as the actual writer of the executant’s sig- 
nature. He did nob sign as attesting witness: 

Heid, that the scribe could not be regarded as an 
attesting witness of the document. 

Ajab v, Mangal, 6 N. L.R. 152; 8 Ind, 
followed. 


Appeal against the decree of the District 
Judge, Seoni, dated the 17th March 1911, 
reversing that of the lst Munsif, Seoni, 
dated the 29th November 1910. 

Mr. M. R. Digit, for the Appellant. 

Mr. M. Ohuckerbutiy, for the Respond. 
ent 


writing 


Gas. 1119, 


JUDGMENT.—In this case, the appellant's 


guit on a mortgage-deed has been dismissed 
by the District Judge on appeal, mainly on 
the ground that the mortgaged-deed was not 
properly attested by two attesting witnesses. 
The facts are that the deed is written by the 
hand of Wazirkhaz who also wrote the name 
of the executant, who was illiterate, the 
signature being "Signed  Barwar Bhoi 
Wazirkhan” which evidently means, and is 
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deposed to by Wazirkhan himself as meaning; 
that it was signed by Barwar Bhoi by the 
hand of Wazirkhan. There are also the 
signatures of two persons purporting | to be 
attesting witnesses. The word ‘gawah’ 
‘witness’ appears, followed by the names of 
two witnesses Ganna and Jeonia, also written 
by the same soribe Wazirkhan. Ganna 
called as a witness says he is illiterate and 
that his signature was written by Wazir- 
khan. It has been found on the evidence 
that Jeonia who is dead was not present 
when the document was executed. Thus, 
there was only one attesting witness, proper- 
ly so called, namely Ganna, and the scribe 
did not sign as an attesting witness. The 
executant did not even put his mark, It is 
settled law in this Court that a scribe of a 
document who writes his name as the writer 
of the document cannot on that account pose 
as an attesting witness, even if he did see 
the deed signed by the executant. 1 am asked 
to distinguish the present case from the case 
of Ajab v. Mangal (1) on the ground that 
the scribe Wazirkhan has been called as a 
witness, and that he not only wrote his 
name as having seribed the deed, Lut also 
wrote his name as the actual writer of the 
executant’s signature, lt is argued that he 
has thus expressly attested the executant’s 
signature. It appears to me, however, that 
the reasons against allowing the scribe of 
the deed to be considered an attesting  wit- 
ness given in the case cited, apply at least 
as strongly against the scribe of an illiterate 
man’s signature being considered to be an 
attesting witness of that signature. The 
signature is really the work of two personas, 
the illiterate executant and the person who 
writes his name for him. If, in the case of 
an illiterate man who can write his own name, 
it is necessary to have two attesting witnes- 
ses, it is at least as necessary to have two 
independent attesting witnesses when the 
man cannot write his name but it is written 
for him by another, in order that the fact 
that it has really been written by the 
authority of the alleged executant may be 
established. A scribe cannot be an attesting 
witness of what he has himself written. For 
these reasons, I agree that the deed was not 
attested according to law and I dismiss the 
appeal with costs. 


Appeal dismissed, 
(1) 6 N. L. R. 152; 8 Ind. Cas. 1119. 
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[s. c. 11 M. L. T. 155; (1912) 1 M. W. N. 199.] 
MADRAS HIGH COURT. 

Civi, Revision Psrrrion No. 728 or 1911. 
January 30, 1912. 
Preseni:—Mr, Justice Miller and 
Mr. Justice Sundara Aiyar. 
OHALASAMY RAMIAH —DErENDANT— 
PETITIONER 
veTS8 
CHALASAMY RAMASWAMI—PLAINTIFE 


—HESPONDENT, 

Partition suit —Jurisdiction—Value —Suits Valuation 
Act (VIL of 1887), s. 8—Court Fees Act (VII of 1870) 
s. 7, cls. 4 (b) & 5—Madras Oivit Courts Act (III of 
1873), s. 14 —Interlocutory order— Revision, 

In a suit for partition of lands of which plaintiff is 
in joint possession, he is entitled to value the suit 
at his own estimate for purposes of jurisdiction. 

Rangiah Chetty v. Subramanta Chetty, 21 M. L. J. 
' 21; (1910) 1M. W. N. 755; 9 M. L. T. 8, 8 Ind. Cas. 
512; Chakrapani Asari v. Narasinga Raw, 19 M. 66, 
Chinnasami Pillay v. Karwppa Udayan, 21 M. 2345 
Velu Goundan v. Kwmaravelu Goundan, 20 M. 289, 
relied upon. 

Ramakrishnamma v. Bhagamma, 13 M. 56; Ramu Iyer 
v. Sankara Aiyar, 31 M. 80; 17. M. L. J. 573; 8 M. L. 
T. ‘78, distingushed. 

The High Court has jurisdiction to interfere with 
interlocutory orders of subordinate Courts. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the District Munsif of 
Elore, dated the 17th day of October 1911, 
in Original Suit No. 615 of 1911, 

Mr. T. Prakasam, for the Appellant.— Accord- 
ing to the Full Bench decision in Rangiah 
Ohetiy v. Subramania Chetty (1), the plaintiff is 
entitled to fix his own valuation for purposes of 
Court-fee under section 7, clause 4 (b) of 
the Court Fees Act. No dispute sofar. But 
plaintiff cannot fix his own valuation for 
purposes of jurisdiction. Section 14 of the 
Madras Civil Oourts Act desoribes the man- 
ner of valuation for purposes of jurisdiction. 
It says that it should be fixed in the same 
manner as it is done under section 7, clause 
5 of the Court Fees Act. Section14 of the 
Civil Courts Act applies to all cases in which 
the subject-matter of the suit is land, or 
other immoveable property. It applies to 
partition suits also when the subject-matter 
is land. Section 8 of the Suits Valuation 
Act does not apply, because section’6 provides 
that section 14 of the Oivil Courts Act, IIE 
of 1873, shall be repealed if rules were framed 
under section 3. No rules are framed. 
Section 14 of the Civil Courts Act is in force. 


(1} 21 M. L. J. 21; (1910) 1 M. W. N. 755 9 M. L. 
T. 3; 8 Ind. Cas. 512. 
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Therefore, section 8 of the Suits Valuation 
Act does not apply. Plaintiff cannot fix any 
valuation he pleases to choose his own 
forum. Rama Atyar v. Sankara Atyar (2); 
Dayaram Jagjiwan v. Gordhan Das (8); 
Musammat Bibi Umatal Batul v. Musammat 
Nanji Koer (4); Dagdu v. Totaram (5); 
Velu Goundan v. Kumaravelu Goundan (6); 
Ramakrishnamma v. Bhagamma (7). 

Mr. 7T. Ramachandra Rao, for the Respondent. 
—Section 8 of the Suits Valuation Act applies, 
because according to the Full Bench decision 
in Rungiah Chetty v. Subramanta Ohetty (1), 
plaintiff can fix his own value for Courl- 
fees, under section 7, clause 4 (5), of the 
Court Fees Act, ina partition suit of this 
nature and it does not fall under the cases 
excepted in section 8 of the Suits Valuation 
Act. Section 3, 6, 7, aud 9 of the Suits 
Valuation Act also confirm this view. 

Ohinnasamt Pillai v. Karuppa Udayan (8); 
Samiya Mavali v. Minammal (9); Guruvajamma 
v. Venkatakrishnama Ohetit (10); Ohinnammal 
v. Madarsa Rowther (11); Hart Sanker Dutt 
v. Kal Kumar Patra (12). 

Mr. T, Prakasam in reply: — 

Hani Sanker Dutt v. Kal Kumar Patra (12) 
is explained away inalater casein Musammmat 
Bibi Umatal Betul v. Musammat Nanji 
Koer (4). The decisions in Samiya 
Mavali v. Minammal (9); Guruvajamma v. 
Venkatakrishnama Ohetti (10); Chinnamal 
v. Madarsa Rowther (11) refer only to the 
question of valuation of Court-fees. Sections 
3,4 and 6 of the Suits Valuation Act must 
he read together. 

JUDGMENT.—This is an application to 
revise the order of the District Munsif’s 
Court of Ellore holding that the suit for 
partition instituted by the plaintiff in that 
Court was within the jurisdiction of his 
Court. The question raised for decision 
before him was whether a plaintiff, claiming 
partition but alleging that he isin posses- 
sion jointly with the defendant of the pro- 
perties belonging to both in common, is 


entitled to value the relief claimed by him 
(2) 31 M. 89 at p. 92; 17 M. L. J. 578; 3 M. L. T. 73. 
(3) 31 B. 73; 8 Bom. L. R, 886. 
(4) 11 C. W. N. 705; 6 O. L. J. 427. 
(5) 33 B. 658; 11 Bom. L. R. 1074; 4 Ind, Cas. 242, 
(6) 20 M. 289. (7) 13 M. 56. 
(8) 21 M. 234. 
(9) 28 M. 490, 
(10) 24 M. 84, 
(11) 27 M. 480. 
(12) 32 C. 734; 9 C. W. N. 690. 
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for purposes of jurisdiction according to his 
own diseretion, Or whether the rules con- 
tained in section 7, clause 5 of the Court 
Fees Act, apply to such a suit. The Munsif 
held that the plaintiff was entitled to put 
his own value on the relief claimed by him. 
This petition asks us to seh aside that order. 
A preliminary objection is raised by the 
respondent thet we should not intefere as 
the orderin question is an interlocutory 
one. It is not contended that we have no 
jurisdiction to set aside an interlocutory 
order,and the decisions of this Court have 
fully established that we have power to do 
so. Ina ease of this sort, where the ques- 
tion relates to the proper tribunal that has 
jurisdiction in the cause, we are not willing 
to refuse to consider it on the merita. 
Proceeding to deal with the merits, we must 
start with the proposition laid down by a 
Full Bench of this Court that, so far as 
valuation for Court-fees is concerned, section 
7, clause 4 (b), applies to a suit for partition 
where the plaintiff alleges that he is in 
possession along with those against whom 
he claims partition. Rungiah Ohetty v. Kub- 
ramanta Oheity (1). Section 8 of the Suits 
Valuation Act makes the valuation for 
purposes of jurisdiclion the same as for the 
computation of Court-fees except in certain 
specific cases. The present case is admitted- 
ly not within the exception. Prima facie, 
therefore, the plaintiff in a suit for partition 
would be entitled to value his relief for 
purposes of jurisdiction. But it is contended 
that section 14 of tke Madras Civil Oourts 
Act IIT of 1878 lays down that for purposes 
of jurisdiction, the ruleslaid down in section 
7, elause 9 of the Court Fees Act, must be 
applied in all cases where the subject-matter 
of a suit is land, and that where partition 
of land is sought, the subject-matter is 
land, But sections 8 and6 of the Suits 
Valuation Act show that section 14 of Act 
lllof 1873 is really not applicable where 
recovery of possession of land is not . sought, 
for section 6 enacts that, on the framing of 
rules by the Local Government under section 
3 for the computation of the value for juris- 
diction purposes in suits for recovery of 
possession of land, section 14 of Aet III of 
1873 shall stand repealéd. It is unlikely 
that sucha provision would be made if 
section 14 of Act ITI of 1873 were regarded 
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as applicable to any suits for land other 
than for recovery of possession. Section 9 
of Suits Valuation Act also goes to strengthen 
this conclusion. The inference, therefore, is 
that section 8 of the Suits Valuation Aot 
applies to suits for partition which are not 
also suits for possession. 

In Ohakrapant Asari v. Narasinga Raw 
(13) and Ohznnasam: Pillai v. Karuppa 
Udayan (8), section 14 of Act III of 1873 and 
section 8 of the Suits Valuation Act were re- 
garded as applicable to a suit connected with 
land according as it was one for possession or 
not. In Velu Goundan v. Kumaravelu Goundan 
(6), it was decided that section 8 of the 
Suits Valuation Act was applicable to a suit 
for partition. The cases Ramakristnamma v. 
Bhagamma (7) and Ramu Iyer v. Sankara 
Atyar (2) have no bearing on the present 
case, as the suits there were for registration of 
documents. Section 8 of the Suite Valuation 
Act was, therefore, inapplicable. In Rama- 
kristnamma v. Bhagamma (7) reference was, 
no doubt, made to section 14 of Act IIT of 
1873 as laying down the rule for determining 
the value for jurisdiction but that was before 
the Suits Valuation Act was enacted, We 
must hold thatthe Munsif was right i in 
holding that the plaintiff was: entitled to 
value the relief for purposes of jurisdiction, 
It is unnecessary to consider the question 
whether the plaintiff’s valuation is final and 
not liable to any control by the Court, 
becanse that question was not the subject of 
the Munsif’s order. We dismiss the petition 
with costs. 


Petition dismissed. 
(18) 19 M. 56. 


(8. 0. 8 N. L. Re 18.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit, Appean No. 563 or 1909. 
April 11, 1910. 
Present: —Mr. Skinner, A. J. C. 
SHRIKISON-—ArPELLANT 
VETSUS 


CHATARSINGH—~Resronpenrt, 
Mortgage-—Registered deed—Subsequent transferee— 
Notice, 
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A registered mortgage by a person entitled to dis» 
pose of immoveable property binds the property as 
against subsequent transferees from the mortgagor. 
It is not necessary for the mortgagee to prove that 
the subsequent transferees had express notice of his 
mortgage. 

Questions of notice arise only when there isa con 
flict between a registered deed and an unregistered 
deed or oral sale, or when the transferor is not entitl- 
ed to dispose of the property. 

Sukhnandan v. Sadaram, 18 C. P. L, R. 43, explained 
&nd distinguished. 


Appeal against the decree of the Addition- 
al District Judge, West Berar, Akola, dated 
the 19th July 1909, modifying that of the 
Munsif, Khamgaon, dated the 80th Novem- 
ber 1908. 

Mr. J. Mittra, for the Appellant. 

Mr. M. R. Dixit, for the Respondent. 

. JUDGMENT.— The plaintiff- appellant sues 
to enforce a registered mortgage by the de- 
fendant Chatarsingh, under whom the other 
defendants claim through a subsequent sale by 
him to their vendor, Jhabba Rao. The 
plaintiffs suit for sale has been dismissed on 
grounds which are not made clear in the 
judgment of the Court of first instance, but 
are explained by the lower Appellate Court, 
which has upheld the dismissal of the euit, 
taking the view that the plaintiffs are 
purchasers without notice, registration having 
been held not to- be of itself notice by this 
Court in Sukhnandan v. Sadaram Seth (1). 
The plaintiff has come up in second appeal, 
and the decrees of the Courts below are, in 
my opinion, clearly unsustainable. 

The lower Appellate Court has overlooked 
the fact that the decision of Ismay, J. O., 
by which it held itself bound, was given 
in & case in which the right in question was 
the equitable right created by a hypotheca- 
tion of future crops, nota legal right in 
existing immoveable property. Prima facie, 
the property was subject to that right, and 
could only be transferred subject to it. 
There is no doubt acurrent of authority in 
the Bombay High Court to the effect that 
a mere mortgage without possession cannot 
take effect against a subsequent mortgagee 
or purchaser who has obtained possession 
without notice thereof. But it has been 
held by thesame High Court that a purchaser 
with express notice of aprevious mortgage 
takes subject to it, and that either possession 
under & previous mortgage or registration 


(1) 183 0. P. Ln R 43, 
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of it prior to the execution of the subsequent 
transfer is equivalent to notioe—{see Mayne's 
Hindu Law and Usage, pages 516—518, and 
the authorities there cited). If the Bombay 
rule is to be followed in Berar, which I need 
not in this case decide, its qualifications 
should also be adopted, and registration be 
held for this purpose equivalent to notice. 
In the Central Provinces, the view that has 
always been taken is that of the Calcutta 
and Madras High Courts that a registered 
mortgage by a person entitled to dispose of 
immoveable property binds the property, 
and that questions of notice only arise when 
there is a conflict between a registered deed 
and an unregistered deed or oral sale, or 
when the transferor is not entitled to dispose 
of the property. 

In this case, there can bs no question of 
Jhabba Rao having been an ostensible owner 
of the property, and the 2nd and 3rd defend- 
ants consequently entitled to hold it free of 
encumbrance as purchasers from him, for 
they would have to show (in accordance 
with section 41 of the Transfer of Property 
Act, the principles of which would be 
applicable, though the Act had not then 
been introduced into Berar) that “after 
taking reasonable care to ascertain that the 
transferor had power to make the transfer, 
they had acted in good faith," but the lower 
Appellate Court has held that “ they acted 
with unbusiness-like negligence in not 
searching the registers in the registration 
office." 

The respondent's learned Counsel hag 
raised in this Court an objection to the 
plaintifi’s dividing the mortgage, and suing 
for half the mortgage.money only, the 
co-mortgagor Sawanji being alleged to have 
paid off half the debt. But this ig an objec- 
tion which involves the joinder of Sawanji. 
It should, therefore, have been taken in the 
first Court and cannot be allowed to be 
raised in second appeal. Tha decrees of the 
lower Courts must be set aside, and the caso 
remanded to the Court of first instance for 
a fresh decision. The plaintiff will receive 
refunds of the Court-fees on his memoranda 
of Ist and 2nd appeal, and the other sosta 
in this Court and in the lower Appellate 
Court will follow the ultimate result of 
the suit. 


Oase remanded, 
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VALLIAMMAI AOHI Y. NATARAJA PILLAY. 


Cs. o. 11 M. L. T. 157; (1912) 1 M. W. N. 198.] 
MADRAS HIGH COURT. 
Civin MiscgbLANEOUS Permon No. 1769 
or 1911. 

January 29, 1912. 
Present:—Mr. Justice Miller. 
VALLIAMMAI ACHT, By HER AGENT 
DORASAWMY PILLAY —PrITIONER— 
RESPONDENT. 

VETEUS 
NATARAJA PILLAY AND OTHERS— 


RESPONDENTS. 

Appeal—Objection-Ilemo.— Adding parties—~Parties 
mot necessary to uppeal—Civil Procedure Code (Act V 
of 1908), O. X LI, r. 20. 

Though a Court has power to add parties in ap- 
pealindependently of the provisions of Civil Proce- 
dure Code, Order XLI, rule 20, yet when a person is 
not a necessary party to an appeal, a respondent 
should not be permitted to add him asa party and to 
raise oross-objections against him. 

Jadunandan Prasad Singh v. Koer Kallyan Singh, 
15 C. L. J. 6l; 13 Ind. Cas. 058; Bishun Churn Roy 
Chowdhury v. Jogendra Nath Roy, 26 C. 114, referred to. 


Petition praying that, in the circumstances 
stated therein and in the afiidavit filed here- 
with, the High Court will be pleased to issue 
an order bringing the names of the respond. 
ents in Appeal No. 213 of 1910 on the file 
of this Court (Original Suit No. 8 of 1969 on 
the file of the Subordinate Judge's Court of 
Negapatam). 

Mr. T. R. Venkatarama Sastriar, for the 
Petitioner. 

Messrs. Q. S. Ramachandra Iyer, K. Bho- 
shyam Iyengar and S. Krishnamurthi Iyer, for 
the Respondents, 

ORDER. —The first defendant is the appel- 
lant. 

The respondent, who has filed his memo- 
randum of objections (the plaintiff in the 
suit) has by mistake, he says, omitted to make 
the 2nd and 3rd defendants parties to the 
memorandum and applies now to add their 
names to the record. 

It has been contended that Í have no power 
to add parties to an appeal except under 
Order XLI, rule 20 of the Code of Civil Pro- 
cedure, but I am clear that there is no ground 
for that contention. Butitis also contended 
that inasmuch as the 2nd and 3rd defen- 
dants are not interested in the appeal pre- 
ferred by the appellant, they ought not to be 
made parties; not only does the appellant 
claim no relief against them, but if the plain- 
tiff succeeds against them, the appellant will 
be in no way directly affected, but, if affected 
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at all, will be indirectly benefited, for it is 
said the plaintiff will recover property not 
ouly for himself but for the appellant. The 
appellant, however, does not seek any relief in 
this direction. 

In these circumstances, san the 2nd and 
ord defendants be made parties atthe re- 
spondent’s instance? Order XLI, rule 22, 
gives the right to the respondent to take by 
way of memorandum of objections any objec- 
tion to the decree which he could have taken 
by way of appeal and the sub-rale (8) seems 
to make clear, what at one time was in doubt, 
that the respondent may raise objections 
against co-reepondents. But in the most 
recent case which I have seen, Jadunandan 
Prasad Singh v. Kuer Kallyan Singh (1), the 
principles adopted in Bishun Churn Roy 
Uhoudhry v. Jogendra Nath Roy (2) are 
affirmed; while it is noted that the new Code 
18 in some respects wider than the old. Ap- 
plying the principles laid down in the earlier 
decisions, the learned Judges state as a test 
that where a person is not à necessary party 
to the appeal, a respondent should not ba 
permitted to raise objections against him 
(page 64). If I apply that test, Į must 
dismiss this application. I am asked to hold 
that, according to the views of this Court, 
that test would not be applicable. But I 
have been referred to no ease here in which 
objections have been allowed, when the 
plaintiff-respondent preferriug the objection 
can gain nothir g as againsb the appellant, and 
when the other respondents against whom 
the objections are urged are in no way affect- 
ed by the decision of the question to ba decid- 
ed between the appellant and the respondent 
preferring the objection. 

Wide as are the words of the Code, I am 
prepared to accept what I deem to be the 
view taken by the Calcutta High Court of 
their scope, at any rate so faras to hold that 
in a case like the present, the plaintiff must 
proceed not by way of memo. of objections but 
by way of appeal, 

I dismiss the application with costs. 


Application dismissed. 
(1) 15 C. L. J. 61; 18 Ind. Cas, 653. 
(2) 26 C. 114. 
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GOURI DUTT t£, AMAR CHAND. 


(s. 0.15 C. L. J. 49.) 
CALCUTTA HIGH COURT. 
SeconD Civin AppeaL No 2941 or 1908. 
May 12, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

GOURI DUTT—Derenpant No, 1— 
APPELLANT 
versus 
AMAR CHAND AND OTHERS— PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 295— 
“Assets realised by sale or otherwise,’ meaning of— 
Private payment by gudgment-debtor to one decree-holder 
—Appeal—Otivil Procedure Code (Act Y of 1908), s. 102 
— Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, cl, (26)—Appeal, second—Suit to compel refund 
of assets improperly distributed under section 295. 

To constitute a realisation within the meaning of 
section 295 of the Code of 1882, the sum must be 
realised either by sale in execution under process of 
the Court or in one or other of the modes expressly 
prescribed by the Code. 

Sew Buw Bogla v. Shib Ohunder Sen, 18 C. 225, 
Prosonnomoyt Dassi v. Sreenath Roy, 21 0. 809, 
Purshotam Dass v. Maheanant Suraj Bharthi, © B. 588 
and Gopaldat v. Chunnt, 8 A. 67, relied upon. 

Vibudhapriya v. Yusuf Sahib, 28 M, 380; 15 M. L. J. 
202, referred io. 

Therefore, a payment made privately by a judgment- 
debtor to one of his decreee-holders is not an asset 
within the meaning of section 295. 

Where a suit is commenced on the ground that 
the plaintiff is entitled to relief under section 295, 
the mere circumstance that he is ultimately found to be 
not entitled to succeed on the merits, does not alter 
the nature of the suit. Such a suit is excluded from 
the jurisdiction of a Provincial Small Cause Court 
and a second appeal lies. 

Appeal from the decree of the Subordinate 
Judge of Mozuffarpur, dated the 14th Sep- 
tember, 1908, affirming that of the Munsif of 
Mozufferpur, dated the 31st March 1908. 

Babu Shorosht Oharan Mttra, for the Ap- 
pellant. 

Babu Baldeo Naratan Singh, for the Re- 
spondent. 

J UDGMENT.—This is an appeal on behalf 
of the first defendant in an action for recovery 
of money, commenced by the plaintiffs under 
the penultimate paragraph of section 295 of 
the Code of Civil Procedure of 1882. There 
is no controversy between the parties as to 
the circumstances under which the claim has 
been put forward. The plaintiffs allege that 
they themselves as well asthe first, fourth and 
fifth defendants, held decrees for money 
against the second defendant, that the latter 
also held a decree for money against the third 
defendant, and that in execution of their 
decrees they have attachad the decree held by 
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the second defendant against the third 
defendant. The Oourt thereupon directed 
rateable distribution of the assets that might 
be realised in execution under section 295 
of the Code of 1852. Eeffect was given to this 
order, & certain sum was realised and distri- - 
buted according to law. It appears, however, 
that although the plaintiffsas well as the first, 
fourth and fifth defendants had attached the 
decree held by the second defendant against 
the third defennant, it was the first defendant 
alone who had taken steps to execute 
ihat, decree. It will be observed that the 
effect of an attachment of a decree for money 
under section 273 of the Code of 1882 was to 
stay execution of that decree till the Court 
which passed the decree sought to be executed 
cancelled the notice or the holder of the 
decree sought to be executed applied to the 
Court receiving such notice to execute its own 
decree. Theonly one amongst the execution- 
creditors of the second defendant whohad taken 
the necessary steps was, as we have already 
stated, the first defendant. He got his name 
substituted in the decree held by the second 
defendant against the third defendant and 
consequently occupied a position of advant- 
age. The third defendant then sold to the 
first defendant some immoveable property 
which he possessed and which had not been 
attached in execution. The consideration- 
money was paid into the hands of the third 
defendant who gave a portion thereof to his 
creditor, the second defendant. The second 
defendant then privately made a payment to 
the first defendant. This transaction took 
place on the 26th July 1903. On the 27th 
August 1904, it was intimated to the Court, 
on behalf of the second defendant that his 
claim against the third defendant had been 
satisfied out of Court. The first defendant 
also at the same time notified to the Court 
that his claim against the second defendant 
bad been satisfied by payment out of Court. 
Thereupon on the 16th August 1907, the 
plaintiffs commenced this action te compel 
the first defendant to have a rateable distri- 
bution of the money appropriated by him: 
in other words, they claimed that assets had 
been paid to the first defendant unlawfully 
in contravention of the provisions of section 
295, and that, therefore, he could be compel- 
led to refund the assets. The Courts below 
have concurrently made a decree in favour 
of the plaintiffs. Upon appeal, the learned 
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Vakil for the first defendant has contested the 
validity of that decision on the ground that 
ths sum received by him was not liable to be 
rateably distributed amongst himself, the 
plaintiffs and the fourth and fifth defendants, 
because it was not assets realised by sale or 
otherwise in execution of a decree within 
the meaning of section 295 of the Code of 
1882, In support of this proposition, reliance 
has been placed upon the cases of Sew 
Bus Bogla v. Shib Ohunder Sen (1), 
Prosonnomoyt Dassi v. Sreenanth Roy (2), 
Purshotamdass v. Mahanant Suraj Bharthi 
(3) and Gopalda? v. Chunnt Dall (4). These 
cases show that to constitute a realisation 
within the meaning of section 295 of the 
Code of 1882, the sum must be realised either 
by sale in execution under process of the 
Court or in one or other of the modes express- 
ly prescribed by the Code. The learned 
Judges of the Madras High Court have even 
gone further and held, in the case of 
Vibudhapriya Tirthaswamt v. Yueuf Sahib 
(5), that the words "assets realised by sale 
or otherwise in execution of a decree," mean 
that the assets must be realised by some 
process of Courtinexeculion, and, therefore, 
ean coveronly sales held by the Court and 
eould not be extended to private sales by the 
judgment.debtor of properties attached. In 
the ease before the learned Judges of the 
Madras High Court, the money had 
in fact been paid into Court in satisfaction 
of the debt of the attaching creditor. Ib was 
ruled that that circumstance did not make 
any difference and that the money could not 
be treated as assets realised under section 
295 of the Code. Itis not necessary for the 
purposes of this case to go as far asthe 
learned Judges of the Madras High Court 
have done. The present case, in our Opinion, 
is reasonably free from difficulty. Here the 
money has not been brought into Court. 
The payment has been made privately by 
the third defendant to the second defendant 
and by the latter to his creditor, the first 
defendant. It cannot be contended that this 
money was in any sense assets realised by 
sale or otherwise in execution of the decree, 
We may point out that it has been ruled 


(1) 13 C. 225. 
(2) 21 C. 809. 

(3) 6 B. 688. 

(4) 8 A. 67. 

(5) 28 M. 380; 16 M. I. J. 202. 
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by this Court, in the cases of Hav? Sundari v. 
Shest Bala (6), Bihari Lall Paul v. Gopal 
Lal Seal (7) and Reshun Lall v. Ram Lall 
(8), that money deposited under section 174 
of the Bengal Tenancy Act or under section 
310A of the Code of 1882 cannot be treated 
as assets realised in execution of a decree 
within the meaning of section 295. The 
learned Vakil for the respondent has, however, 
contended that the acceptance of this view 
enables the first defendant to defeat the pro- 
visions of section 295 of the Code. In our 
opinion, there is no force in this contention. 
The plaintiffs mignt bave protected them- 
selves if they had taken steps to execute the 
decree attached by them and in execution 
thereof had attached the property which was 
transferred by the third defendant to the 
first defendant. If such attachment had 
been effected, the first defendant would 
have taken the property subject to the 
lien imposed thereon by the otHer executione 
creditors of the second defendant. If they 
now find themselves in a difficulty, itis due 
entirely to lack of diligence on their part. 

We may add that it has been contended 
by the learned Vakil for the respondent that 
this appeal is incompefent because if isin 
contravention of the provisions of section 102 
of the Code of 1908. The learned Vakil for 
the appellant has, on the other hand, pointed 
out that the suit is not cognizable by a 
Court of Small Causes by reason of clause 
26 of the second Schedule of the Small Cavse 
Courts Act. The learned Vakil for the rc- 
spondent, however, has suggested in reply thet 
as the pleintiffs are found not to be entitled 
to any relief under section 295, it ought to be 
held that the suit is uot one under the 
penultimate paragraph of that section. This 
argument ia obviously fallacious. The plain- 
tiffs have commenced the suit on the ground 
that they are entitled to relief under seation 
295 of the Code of 1882, the mere cireum- 
stance that they are ultimately found to be 
not entitled to succeed on the merits, does 
not alter the nature of their suit. It 
follows, therefore, that the appeal is com- 
petent. 

The result is that this appeal is allowed, 
the decree of the Court of appeal below set 


(6) 1IC.SW.EN. 195. 
(7) 1 0. WAN. 695. 
(8) 30 0.262. 
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aside, and the suit dismissed with costs in all 
the Courts. 
. Appeal allowed. 





(a. c. 8 N. L. R. 22.) 


NAGPUR JUDICIAL COMMISSIONER'S. 


4 COURT. 
MtscELLANEOUS Orvic ApPEAn No, 12 or 1911. 
September 23, 1911. 

Present: —Mr. Stanyon, A, J. C. 
GANESHDASC--APPELLANT 
VEI EUZ 


SHANKAR-—RESPONDENT. 

Ceniral Provinces Tenancy Act (XI of 1898), 
ss, 46, 47, 49, 70, 71, 72, 98— Transfer of tenant-right— 
Transfer prohibited by s. 46 or s. TO0— Jurisdiction of 
Civil or Revenue Court-—Swit to avoid transfer. 

Where a transfer of tenant-right would be valid 
between the parties thereto in the absence of the pro- 
hibition contained in section 46 or section 70 of 
the Central Provinces Tenancy Act 1898, it cannot 
be avoided except in the manner and to the extent 
provided by that enactment. 

No suié would lie in a Civil Court to avoid such a 
transfer. 

Dayaram v. Shaligram, 16 C, P. L, R. 185, follow- 
ed. : 
Daji Vithal v. Moreshwar Venkatesh, IN. L. R. 112, 
not followed. 

Ohamru Sao v. Tulsidin Singh, 17 C. P. L. R. 49, 
distinguished. 

Miscellaneous appeal against the order 
of the District Judge, Hoshangabad, re: 
manding the case decided by the Subordi- 
nate Judge, Hoshangabad, on 6th Septem- 
ber 1910. 

Mr. G. L. Subhedar, for the Appellant. 


Mr. J. Mittra, for the Respondents. 


JUDGMENT,—The disposal of this 
appeal has been rendered difficult owing 
to the failure of the Courts below to 
ascertain, and set out an intelligible 
statement of, the facts, As far as they 
can be gleaned from a meagre and con- 
fused record, I will endeavour to relate 
them. The plaintiffs (a father and two sons) 
are, jointly, the landlord of a village called 
Samarda inthe Harda Tuhsziof the Hoshanga- 
bad district. In that village, three persons, 
Govinda, Khema, and Sukhya, were formorly 
tenants. They were three brothers, the sons 
of one Ganesh Kurmi, What was the precise 
extent of their holding or holdings it is im- 
possible upon this record to say, but fields Nos, 
244, 245 and 344, held in occupanoy-tenure, 
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were included therein. There is reason, from 
the documentry evidence on the record, to 
think that Govinda waa separate from his 
brothers, but even that cannot be stated with 
any certainty. This family of tenants had 
dealings with the defendant Ganeshdas, and, 
as usual, became heavily involved. He held 
from them, ¢nter alia, two deeds of mortgage, 
executed and registered in due conformity with 
the provisions of the Registration Act, on the 
21st October 1898, whereby they bound their 
lands in Samarda as collateral security for 
the payment of the sum of their debts. These 
dealings between the tenants and defendant 
appear to have been subsequently dealt with 
by some process of arbitration—probably a 
Debt Conciliation  Board—which resulted in 
a scheme for the adjustment of the debts. 
On the 14th November 1905, two decrees 
were made by the Court of the Subordinate 
Judge of Hoshangabad, purporting to be 
based on awards. By one of these (Case No. 
540 of 1905), Rs. 400 were declared payable 
by Khema and Sukbya to the present defend- 
ant, Ganeshdas, on account of a mortgage- deed, 
dated 21st October 1598, on two other bonds, 
and on account-books and it was ordered that 
this sum should ba paid off in sixteen annual 
instalments of Rs. 25, It was further decreed 
that 17°50 acres of land in Samarda, held 
by these debtors (nature of tenure not 
stated), should continue mortgaged till the 
decretal debt had been fully satisfied: and 
that, in case default was made in respect of 
two instalments, the creditor should be put in 
possession of the mortgaged land and recover 
his debt from the usufruct. By the other 
decree, Govinda was declared liable to pay 
Rs. 320 to Ganeshdas in respect of a mortgage 
bond dated 21st October 1898 (erroneously 
written '1895' in Exhibit P-4) of another 


‘bond, and adecres, and he was directed to 


re-pay that sum in sixteen annual instalments 
of Rs, 20 each. As collateral security his 
land in Samarda (nature of tenure not stated), 
measuring 30 acres, was to remain mortgaged, 
and here, as in the other case, on default 
made in respect of two instalments, the 
ereditor was to enter upon possession and 
satisfy himself out of the usufrnuct, Appa- 
rently, the tenants failed to mest their 
obligations, and the defendant Ganeshdas got 
possession of the lands, On the 22nd 
Septamber 1905, the tenants Govinda and 
Sukhya executed a document whereby they 
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surrendered to their landlords, the present 
plaintiffs, their oceupancy rights over fields 
Nos. 244, 245 and 254, measuring 24 80 acres, 
and assessed at Rs. 45. Thereupon, the 
plaintiffs applied to the District Revenue 
authorities for possession of the above lands 
from defendant, who was stated to be holding 
under a transfer in violation of the provisions 
of the Central Provinces Tenancy Act. By an 
orderof the Deputy Commissioner of Hoshang- 
abad, dated 30th March 1910, the plaintiffs 
were referred to the Civil Court. In obedience 
to that order, the present suit was filed, the 
plaintiffs claiming toeject the defendant on 
the ground that the transfer to him as mort- 
gagee, having been made without their 
consent, was not binding on them. 

It so happens that the mortgages, under 
which the defendant mainly holds the land in 
dispute, were executed on the day on which the 
Central Provinces Tenancy Act 1898, cameinto 
force. By virtae of section 5(3) of the General 
Clauses Act (X of 1897), the enactment must 
be deemed to have come into force with the 
first moment of the 4lst October 1898. 
Therefore, so far as the occupancy-tenure now 
in dispute is concerned, the two mortgage- 
deeds were rigistered in violation of the 
provisions of section 46, sub-sections (3) and 
(5) of the said Tenancy Act. This condi- 
tion of things seems to have been discovered 
for the first time after this suit was filed, and 
a preliminary objection was taken by the 
defendant's Pleader that the remedy of the 
plaintiffs against the transferee lay bfore the 
Revenue Officer, and notin the Civil Court, 
The Subordinate Judge accepted this conten- 
tion and dismissed the suit: but, on appeal by 
the plaintiffs, the District Judge, following 
the rule of law laid down in Dagi Vithal v. 
Moreshwar Venkatesh (1), held the defen- 
dant to be, in law, a trespasser, and 
plaintiffs’ suit to be one, in substance 
though not in form, a suit to eject a trespasser 
in respect whereof the Civil Court jurisdic- 
tion is uot barred. The decree of the 
Subordinate Judge was, therefore, reversed 
and the case remanded for trial and decision 
upon the merits. The present appeal has 
been made against that order of remand. 

The question presented is by no means 
free from difficulty. Section 70 lays down 
for. ordinary tenants the same rule of law 


(1) 1N. D R. 112. 
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as is enacted by seelion 46 for occupancy- 
tenants, in respect of transfers of their | 
holdings, and, therefore, the ratio decidendt 
in Dayaram v. Shaligram (2), which was 
the ease of a transfer by an ordinary tenant, 
is equally applicable to the case of a transfer 
by an ocoupaney-tenant. Itis important to 
remember that the case before Drake-Brock- 
man, A. J. C., was one of sale of an ordinary 
holding made by the tenant on the 5th April 
1899, by a deed which was registered the fol- 
lowing day, and that there, as here, both execu- 
tion and registration were inadvertently in 
violation of the Tenancy Act, 1898. It was 
held that the transfercould only be avoided in 
the manner provided by that enactment, 
which had “ deprived the landlord of his 
remedy to have the transfer declared void in 
a Civil suit.” 

In Ohamru Sao v. Tulsidin Singh (8), there 
is, at page 50, a direct affirmation of the 
proposition contained in Dayaram v. Shalig- 
ram (2), by a distinction drawn between a 
transaction prohibited by the Tenancy Act, 
but otherwise valid between transferor and 
transferee, and one which is invalid in- 
dependently of the prohibition aforesaid. 
The ease before Ismay, J. O., was one of a 
transfer by adeed compulsorily registrable 
which in fact had not been registered. In 
such a ease, the apparent transferee was 
rightly held to be no transferee at all but 
& mere trespasser ab initio, and the jarisdic- 
tion of the Civil Court was held to be nob 
barred. 

Bat in Daji Vithal v. Moreshwar Venkatesh 
(1), the same learned Judicial Commissioner 
went further, and held that an inadvertent 
registration of a transfer in violation of sec- 
tion 46 (5) of the Tenancy Act, 1898, was, in 
law, no registration at all, and placed the 
transferee in thesame position as the transferee 
in Ohamru Sao v. Tulsidin Singh (3). The bead- 
note refersto a case of registration obtained by 
fraud, and if the dictum had stopped there, 
I should have had no diffieulty in reconciling 
it with Dayaram v. Shaligram (2) ; because 
fraud vitiates the most solemn proceedings, 
and orders obtained thereby are ab initio 
void, in all cases, by reason of the fraud. 


But in the body of the judgment I find thia 
passage:—- 


N 


Vol, XIII] 
GANESHDAS t, SHANKAR. 


. "Where registration is essential to the 
validity of a transfer, the transfer is no longer 
possible. If through inadvertence or from some 
other causa, a Registrar or Sub-Registrar 
does admit any such document to registration, 
he acts in excess of his powers and the 
document cannot be deemed to be duly 
registerd." 

In accordance with this view, the learned 
Judicial Commissioner ruled that the stated 
transferee was a mere trespasser against 
whom the landlord could obtain an ejectment 
decree in the Civil Court. This seems to be 
in direct conflict with the law propounded 
in Dayaram v. Shaligrm (2). 

Upon a careful consideration of the subject, 
I am of opinion that the dictum in Dayaram 
v. Shaligram (2) is correct, and that where a 
transfer of tenant-right would be valid be. 
tween theparties thereto in the absence of 
the prohibition contained in section 46 or 
section 70 of the Central Provinces Tenancy 
Act, 1598, it cannot be avoided, except in 
the manner, and to the extent, provided by 
that enactment, as indicated in each case by 
the concluding words of sub-section (3). It 
seems to me obvious that the object of the 
Legislature was to give the Revenue Officer 
very plenary powers over transfers by 
occupancy and ordinary tenants, so as to 
dispose of each case on its merits, and in 
accordance with equity and good conscience 
in their bearing upon a tenant’s liabilities, 
The Legislature had to provide for a very 
wide range of circumstances. It had, on the 
one hand, to sustain the land policy of 
securing the true agriculturist against the 
rapacity of the money-lender, and, on the 
other, to prevent such protection from 
being used asa screen by the tenant for 
the avoidance of his just liabilities, 
The only practicable method of secur- 
ing the necessary elasticity of treatment lay 
in placing the tenant’s transfers in the hand of 
the Revenue Officer for treatment in accord- 
ance with the demands of each case. There- 
fore, an applicant under sestion 47, or 71, 
may be placed in possession upon terms 
which are to be guided by rules made for 
that purpose by the Local Government as 
the Chief Revenue and Executive Authority. 


Now, can ib be supposed to have been intend- 


ed that these powers should be confined to 
such petty iransfers as can be made without 
& registered instrument, and that in all 
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other cases the transfereo should be held 
a trespasser, whether his deed was register- 
ed or unregistered, and be liable to treatment 
under the hardand fast law of the Civil 
Court? I think not: and yet that would be 
the logical consequence of the interpretation 
of the law contained in Dajë Vithal vy. 
Moreshwar Venkatesh (1): for section 93 of 
the Tenancy Act excludes any theory of 
concurrent jurisdiction in the Civil Court 
and the Revenue Officer. In my opinion, 
the key to the problem of interpretation 
here presented is to be found in the following 
passage in Dayaram v. Shaligram (2), at 
page 139:—"Such prohibition of transfers 
as the new Act contains isa creation of its 
own, and the scope of the prohibition must 
* * be determined by its own provisions", 
Where a transfer is invalid, irrespective of 
the provisions of section 46 or 70 of the 
Central Provinces Tenancy Act, 1898, the 
enactment is not called into operation: there 
is nothing upon which it can fasten: there is 
no otherwise legal transaction for the consi. 
deration of the Revenue Officer. He cannot 
be required to make terms upon the basis of 
a nullity, In such a case, the intended 
transferee is not a transferee a£ all, and, if ho 
enters upon possession under colour of the 
transaction, his entry is a trespass at civil 
law. The following are illustrations of such 
& CA80;— 

(1) where the transferor is a minor or 
lunatic acting without a guardian; 

(2) where the transferor is not the ten- 
ant of the holding transferred: 

(3) where the holding is in the hands of 
the Collector in execution of a decree; 

(4) where the transfer is made by an 
instrument compulsorily registrable but not 
registered; 

(5) where the transfer has been made or 
obtained by fraud. 

But where a transfer ‘would be perfectly 
valid, as between the parties thereto, except 
for the prohibition contained in section 46 
or section 70 of the Tenancy Act, 1898, then 
the enactment works out its own operation 
thereupon, and itself determines the scope 
of such prohibition, The transfer ig not 
declared void in every case, but voidable in 
the manner and to the extent provided by 
the Act, and no further. The civil law ig 
not violated by such transfer, and the (ivil 
Court has no jurisdiction to interfere there. 
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with, both beeause of the general law that 
it may nob avoid a lawful contract, and of 
the special law (contained in section 95 of 
the Tenancy Act) which excludes from its 
cognizance every dispute or matter in respect 
of which authority is given by the enactment 
to a Revenue Officer. The prohibition 
against registration contained in sub-section 
(5) is merely a part of the general scheme 
Imbodied in the section, whereby the Legis- 
eature seems to have had a two-fold object 
in view, namely (1) that transfers to 
strangers should not take place at all, and 
(2) that all transfers, if made otherwise 
legally, should come under the treatment of 
the Revenue Officer. 

For the above reasons, l hold that the 
present suit is not maintainable, even though 
it be conceded—and 1 record no decision on 
this point—that the decrees of 14th Novam- 
ber 1905 do not affect the question at issus. 
The remedy of the plaintiffs is provided by 
sections 47 and 48 of the Tenancy Act, and 
does not lie in the Civil Court, The decree 
of the lower Appellate Court is reversed, and 
the plaintiffs’ suit is dismissed. But as the 
suit was the direct result of the order of 
the Deputy Commissioner, dated 30th March 
1910, towards which the defendant appears 
to have contributed, I direct that each 
party do bear his own costa throughout. 

Decree reversed. 


(s, c. 15 C. L. J. 122.) 

CALCUTTA HIGH COURT. 
Secoyp Civit ÁpPEAL No. 906 or 1900. 
April 20, 1903. 

Present: —Mr. Justice Rampini and 
Mr. Justice Handley. 

ALT MOHAMMAD BEEPARI-—PraIiNTIFF— 
APPELLANT 
VErSUs 
NAYAN RAJAH BHUIYA—Derenpant— 
RESPONDENT. 

Under-raiyat, lease to—Stipulation that after expiry 
of term raiyat would give under-raiyat fresh lease, 
validity of— Ejectment of under-raiyat— Bengal Tenancy 
Act (VILI ot 1885), s. 85. 

A raiyat gave his under-ratyat a lease for nine 
years, and it was stipulated that after the expiry 
of the term, the raiyat would give the under-raiyat a 

fresh lease of the land on a fair rent: 

Beld, that the stipulation was not null ond void, 
that the lease was not in contravention of the terms 


INDIAN CASES. 


[1912 


of section 85 of the Bengal Tenancy Act, and that. 
the raiyat could not eject the under-ratyat without 
giving him the option to take a fresh lease at a fair 
rent. 


Appeal against the decree of the District 
Judge of Noakhali, dated the Ist of March 
1900, affirming that of the Munsif of 
Lakhipore, dated 7th of August 1899. 

Babus Surendra Nath Guha and Girija 
Prasanna Roy Ohowdhury, for the Appellant. 

Babu Priya Nath Sen, for the Respondent, 

JUDGMENT.—The suit, out of which this 
appeal arises, is a suit brought by a rayat 
to eject an under-raiyat. The ratyat gave 
the under-razyat a lease for nine years, and 
it was stipulated that, after the expiry 
of the term of nine years, the raiyat would 
give the under-razyaf a fresh lease of the 
land. Now, the rayat seeks to eject the 
under-razyat, and, in the lower Appellate 
Court, i6 was argued that this lease was in 
contravention of the terms of section 85 of 
the Bengal Tenancy Act; but the learned 
District Judge has pointed out that the 
section only lays down that a lease in favour 
of an under.razyat for more than nine years, 
should not be valid as against the landlord, 
that is, the razyat’s landlord. But it does not 
mean to lay down that such a ;stipulation 
as the parties to this ease entered into, 
shall be null and void. We think on this 
point the learned Judge’s judgment is quite 
eorrect. Then, the learned Vakil for the 
appellant has raised another plea before us, 
namely, that although in the defendant’s 
lease it is agreed that the defendant is 
entitled to a fresh settlement on a fair rent 
after the expiry of the lease, yet as he has 
not taken such settlement, the plaintiff is 
entitled to eject him. He finds the plaintiff 
has never offered him a lease on a fair 
rent and has brought this suit to eject the 
defendant without giving him the option to 
take a fresh lease at any rent at all. Under 
these circumstances, we think the decision 
of the lower Appellate Court is perfectly 
right and the plaintiff is not in any way 
entitled to eject the defendant. We, therefore, 
dismiss the appeal with costs, 

Appeal dismissed, 
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CALOUTTA HIGH COURT. 
URI MINAL Revision Cass No. 1375 or 1911. 
January 15, 1912, 

Present: —Mr. Jastice Holmwood and 
Mr. Justiee Sharf-ud-din. 
SALISH CHANDRA SARKAR — 
PETITIONER 
VETSUS 


EMPHROR—Opposits Parry, 
' Criminal Procedure Code (Act Y of 1898), s. 109, cls, 
(a) and (b) — Concealment with a view to committing 
some offence — Conspiracy — Correspondence with cri 
minal outside jurisdiction—Oslensible means of sub. 
sistence-— Mam residing with father capable of swpport- 
ing him— Action against suxpictous strangers. 

The whole of clause (a) of section 109 of the Ori. 
minal Procedure Code must be read together. Con. 
cealment in order to avoid observation is no offence. 

The object of the concealment must be with a view 
to committing some offence. 

The fact that a person had been previously connecte 
ed with any criminal conspiracy or might stiil be 
connected with anarchist agitation or be in corres- 
pondence with any criminal outside the jurisdiction of 
the Magistrate, would not be relevant in a case under 
section 109. It would have to form the basis of a sub. 
stantive proceeding under section 110 

Therefore, a person cannot be called upon to furnish 
any security under section 109 in respect of an alleged 
temporary concealment in his father’s house un- 
connected, with any intention to commit an offence, 
nor with any previous concealment which admittedly 
must have been ouside the jurisdiction. 

So long as a young man out of employment is stay- 
ing in his father’s house and the father is a man of 
substance, able, if necessary, to support him, he cannot 
be said to be without ostensible means of subsistence 
within section 109 clause (5). 

The whole object of the last part of clause (b) 
of section 109 is to enable Magistrates to take action 
against suspicious strangers lurking within their 
jurisdiction. 

Rule against the order of the District 
Magistrate of Rajshahi, dated September 
26th, 1911, directing the petitioner under 
section 109, Criminal Procedure Code, to 
execute a bond of Rs. 500 with two sureties 


of Rs. 500 each for his good behaviour for 


one year. 
Babu Manmatha Nath Mukherjee, for the 
Petitioner. 
Ms, K. N. Ohoudur? and Babu Srish 


Chandra Choudhuri, Junior Government Plea- 
der, for the Crown. 


JUDGMENT.—This Rule was issued call- 
ing upon the District Magistrate of Raj- 
shahye to show cause why the order directing 
the petitioner to execute a bond for Rs. 500 
with two sureties of Rs, 500 each for his 
good behaviour for one year under section 
109, Criminal Precedure Code, and on failure 
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to give security to undergo rigorous im- 
prisonment for one year, should not be set 
aside cn the ground that ib does not appear 
that the petitioner is without ostensible 
means of subsistence and that the aceount 
he has given of himself is satisfactory. 
Having given the case onr most attentive 
consideration, we are of opinion thatthe Rule 
must be made absolute. The proceeding 
upon which the order complained of was 
based was dated the 12th August 1911, and 
set oub that whereas 16 was reported that 
Satish Chandra Sarkar wasin Natore or its 
vicinity and was concealing himself in order 
to avoid observation and there was reason 
to believe that he was connected with 
anarchist agitation and conspiracies for the 
purpose of commiting dacoity and other 
crimes and whereas he had no ostensible 
means of livelihood and could not give a 


-satisfactory account of himself, he was called 


upon to execute securities as set out above. 

The praceedings were taken under section 
169, Criminal Procedare Code, and not uvder 
section 110, and the ground covered was, on 
the face of it,in respect of both clauses (a) 
and (b) of the section. The officiating Dis- 
trict Magistrate, however, dealt with it under 
three heads, 

The first being that the accused was con. 
cealing himself in order to avoid observation. 
This, of course, is no offence at all and the 
Magistrate held, as be was bound to hold, 
that the prosecution had not made out its 
case on this head. But he omitted to notice 
that what he calls tho second allegation 
against the accused is really a substantive 
and necessary part of the first if there is 
to be any order under clause (a) of section 
109. 

The whole clause must be read together, 
and the object of tne concealment must be 
with a view to committing some offence. 

Now the sscond allegationis thattheaccused 
is connected with anarchist agitation and 
conspiracies for the purpose of committing 
dacoity and other crimes. 

This, standing by itself, could constitute 
no ground for a proceeding under section 
109 but would properly form the basis of a 
proceeding under section 110 to which the 
accused has had no opportunity of answering. 

Ib was found that he only returned to 
his father’s house on the 9th of August and 
merely secladed himself in the daytime 
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going out at night for exercise and that the 
prosecution had not made out that he was 
taking any particular steps to conceal him- 
self for the purpose of committing any 
offence. The fact that he had previously 
been connected with any criminal conspiracy 
or might still be in correspondence with any 
criminal outside the jurisdiction, would not 
be relevant in a case under section 109. 
It would have to form the basis of a sub- 
stantive proceeding under section 110. The 
connection between the alleged concealment 
and the accused’s history having admittedly 
failed, the proceeding under section 109 (a) 
necessarily fails also. 

The District Magistrate may, of course, take 
any proceedings he is advised under section 
110, if he is of opinion that the accused is 
still a desperate and dangerous character 
but he cannot be called upon to furnish any 
security in respect of an alleged temporary 
concealment in his father’s house uncon- 
nected with any intention to commit an 
offence nor with any previous concealment 
which admittedly must have been outside 
the jurisdiction, 

We come, therefore, to the consideration 
of the charge under clause (5) which is that 
he has no ostensible means of livelihood and 
that he cannot give a satisfactory account of 
himself, 

The learned Magistrate finds against him 
on both these points, although he finds that 
the accused is a member of a joint family, 
that he came straight to his father’s house 
on his arrival in Natora, and that his father 
and brother accompanied him to Court, He 
appears to expect that the father and brother 
should go into the witness-box and take 
oath that he is being supported out of joint 
family. Obviously, as long as a young 
man outof employment is staying in his 
father’s house and that father is a man of 
substance, able, if necessary, to support him, 
he cannot be said to be without ostensible 
means of subsistence. The use of the word 
“livelihood” seems to have led the learned 
Magistrate into error. 


We have no hestitation in finding that the 
accused’s father is a man of a very ostensible 
means of subsistence as long as he keeps 
his son in his house and that no further evi- 
dence is required. 

As regards the account he is asked to give 
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of himself, it would appear that the Magis- 
trate has exceeded his jurisdiction under 
section 109, 

The account he gives of his presence in 
the limits of the Magistrate’s jurisdiction 18 
quite satisfactory. He had fled from fear 
of a warrant directed against him ina 
specific case. That warrant having been with- 
drawn 3 months ago, he has ventured to 
return to his home though he keeps himself, 
as is natural and we think proper, in strict 
seclusion from curious inquirers. 

He cannot be called upon to give any 
account of hig presence in any other juris- 
diction except by the Magistrate who is 
empowered to take proceedings in that juris- 
diction. 

The whole object of this part of the 
clause is to enable Magistrates to take action 
against suspicious strangers lurking within 
their jurisdiction. The greatest criminal in 
the world is not liable to be questioned as 
to his presence in his own home unless there 
18 some specific outstanding charge against 
him. 

We, therefore, hold that the proceeding 
under clause (b) of the section also fails 
aud that the proceedings in this case must 
be set aside and the accused discharged from 
his bail subject to any action the District 
Magistrate may see fit to take under 
section 110 but no such proceeding, we may 
point out, should be taken unless there is 
evidence that the petitioner is still connected 
with conspiracies to commit crime or isa 
desperate and dangerous character at the 
present time. 

The Rule is made absolute and the pro- 
ceedings under section 109 are set aside. 

Rule made absolute. 





is. c. U. B. R. (1911), I, 90.) 
UPPER BURMA JUDIOIAL COMMIS. 
SIONER’S COURT, 
CRIMINAL Revision No. 244 or 1911. 
May 30, 1911. 

Present:—Mr. Eales, J. C. 

ME THA-—A»PLICANT 
versus 


NGA SAN E— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance—Child —Father able-bodied person —Suffi- 
cient means— Presumption— Burden of proof—Denial of 
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Sufficiency of means—Hvidence Act (I of 1872), 
8. 108. 

Any able-bodied man, who is not prevented by any 
physical infirmity from working, should, in proceed. 
ings under section 488 of the Criminal Procedure Code, 
be presumed to have sufficient means to support his 
child as well as himsolf. 

The onus lies on him to show that he has not suffi- 
cient means. 

A mere denial by such a man himself of sufficiency 
of means is not conclusive proof of want of sufficient 
means. 

Queen-Emprss v. Roshan Lali, 4 A. H. C. R. 128, 
followed. 


Mr. H. M. Lutter, Government Prosecutor, 
on behalf of th Crown. 

JUDGMENT.-—The present case was call- 
ed for on the Court’s own motion by my 
predecessor and the District Magistrate was 
asked to instruct the Government Prosecutor 
to appear for the Crown, and the respond- 
ent was asked to show cause why the order 
of the first class Head-quarters Magistrate, 
Monywa, refusing an application made by 
one Ma Me Tha under section 488, Criminal 
Procedure Code, on the ground that he (the 
respondent} had not sufficient means to 
support his child, should not bo set aside. 

I have heard the Government Prosecutor 
and ¢lso Maung San E. The learned 
Government Prosecutor has drawn my atten- 
tion to an unpublished order of thia Court in 
Ma Ta Zin v. Maung Taung Bo, Criminal 
Revision Case No. 298 of 1203, That order, 
which is worthy of reproduction, is as fol- 
lows:— 

"There is no doubt that rospondent is 
the father of applicant’s child, but the 
Magistrate has dismissed the case because 
respondent has not sufficient means to 
maintain the child. Respondent is an able- 
bodied man and he cannot be allowed to 
escape his obligations on grounds of this 
nature. He can work and earn means to 
maintain his child. The Magistrate’s order 
is set aside and he is directed to make such 
further inquiry as may be necessary, and to 
pass orders awarding a suitable maintenance 
for the child.” 

My attention is als> drawn to the case of 
Mi H Thin v. Nga Tha Zan, Criminal Re- 
vision Case No. 479 of 1907. In the course 
of his order, my learned predecessor wrote 
as follows:— 

"Respondent is an able-bodied man and 
he cannot ba allowed to escape his obligation 
onthe grounds of this nature, te., that he 
has not syfficient means to maintain the child. 
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He can work and earn means to maintain his 
child.” 

In both of these case, the orders of the 
Magistrate were set aside, and he was directed 
to hold further inquiry and dispose of the 
case according to law. 

The question turns on the interpretation 
to be placed on the words “sufficient means." 
The learned Government Prosecutor quotes 
Ogilvie's English Dictionary, the definition 
of which runs as follows:— the medium or 
what is used to effect an object; measure or 
measures adopted; agency; instrumentality 
(though plural in form generally used asg 
singular; by this means, a means to an end); 
income, revenue, pecuniary resources (his 
means were large)." 

The learned Government Prosecutor urges 
what has already been ruled by this Court 
that any able bodied man, who is not 
prevented by any physical infirmity from 
working, may be presumed to have sufficient 
means to support his child as well as 
himself. Hə also quotes Blackstone’s Com- 
mentaries, Volume I, page 224, and Stephen's 
Commentaries, Volume Ifí, page 308, to 
show that in English Law an obligation is 
laid on the father to support his children. 
In view of the wording of section 483, 
Criminal Procedure Code, it is not necessary 
to discuss what English Law on the subject 
is. It merely supports the obligation already 
imposed by that section. 

He also draws attention tothe ruling of 
the Allahabad High Court, Queen Empress v. 
kashun Lall (1), where it was held that ‘the 
circumstance that the father of an illegitimate 
child is sixteen years old only, and still 
studying at school, is not by itself a 
sufficient reason for holding him excused 
from the necessity -of providing for his 
illegitimate offspring.— 

“The law requires that the person on whom 
the order of maintenance is issued must 
have sufficient means to: sapport the child.” 
In the course of his order Spankie, J., 
remarked as follows: — “The youth, too, was 
possibly more sinned against than sinning, 
and the woman mostto blame. However 
this may be, the law requires that the 
person on whom the orderis made must 
have sufficient means to support his child. 
The Court, therefore, annuls the order, and 
directs the Assistant Magistrate to complete 
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his inquiry by delermiving the point wherein 
his investigation has failed.” 

In the present case, it appears to me that 
ihe first class Magistrate of Monywa has not 
made a propier investigaton. In Burra, 
where itis easy for any able-bodied man to 
obtain work sufficient to support his children, 
it may be presumed, till the contrary Is 
shown, that be is able to support his child, 
and the onus lies upon him to show he has 
rot sufficient menara. The resyccrdent who 
appears before me seems to be an able-bedicd 
man. Heis only forty-three years of age 
and bis agsertion that his eyes are weak and 
that be is, therefore, unable to work properly, 
js a fact which, as Le asserted it himself, he 
should, under section 103 of the Evidence Act, 
be called upon to substantiate. Tr is signifi- 
cant that he made no mention of his bad 
eye-sight (or weak sight) befcre the Magia- 
irate who heard the cassin Monywa. At 
any rate, this isa matter which can be 
attested by the expert evidence cf the Civil 
Surgeon of the Station. 

A mere denial by the man himself cf 
sufficiency of means, when that man is an 
able-bodied man, is not conolusive proof of 
want of sufficient mears, 

The order of the first olass Head quarters 
Magistrate, Mcrywa,is, therefore, cet aside 
and he is ordered to hold a further investiga- 
tion in the matter. 


( s. 0. 7 N. L. R. 185.) 
NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
CRrIMINAL Arpgeat No. 50-B cr 1911. 
August 21, 1911. 

Present: — Mr. Batten, A. J. O., ard 
Mr. Stanyon, A. J. C. 
VITHOO— APPELLANT 

VETEUS 
EM PHEROR— Opposite Parry. 

Penal Code (Act XLV of 1880), ss. 84, 85 80— Insanity 
——Temporary insanity-—Intozication resulting from bout 
of drinking or ganja smoking—Disiinction— Ground 
of exemption — Absence of motive, effect of. 

If a person is of unsound mind, he is to be judged 
by the ordinary rules in regard to insanity, no mater 
whether the insanity arose from disease of the brain 
or from persistent indulgence in intoxicating drugs or 
liquor. 

Emperor v. Harka, A. W. N. (1908) 193; 4 Cr, L. 
J. 88; Reg. v Davis, 14 Cox, e. C. 563 referred to. 
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Bub intoxication resembling a temporary form 
of insanily, resulting from oue bout or repeated 
bouts of drinking or ganja smoking, which is 
of such a temporary nature as to pass off a 
few hours after the consumption of the liqaor or 
drug, must be distinguished from unsoundness of mind, 
even temporary unsoundness of mind coming 
within the purview of section 84 of the Penal 
Code. Such intoxication should be dealt with accord- 
ing to the provisions of law contained in sections 
85, $6. : 

Therefore, the fact that a person commits a crime 
while under the influence of such intoxication caused 
by a bout of ganja smoking, affords no excuse to the 
prisoner unless the intoxication be involuntary. 

Queen Empress v Sakharam, 14 B. 564, followed, 

Emperor v. Bhelaka Aham, 29 U. 498, distinguished. 

The enormity or apparent purposelessness of the 
crime itself without any further evidence cannot be 
relied on to establish insanity. 

Appeal against the conviction and ren- 
tence passcd by the Sessions Judge, Wert 
Berar, Akala, on the 20th July 1911. 

Mr. G. L. Subedar, for tre Appellant. 

JUDGMENT.—The appellant bas been 
senterced to death for the murder of his wife, 
a % * * * 

The appellant was defended hy a Pleader 
in the Court of Session ard the de. 
fence raised on his behalf was that he 
was entitled to be acquitted under the 
provisions of section &4, Indian Penal 
Code, because ke was, when he killed his wife, 
irsare owing to excessive ganja smcking. 
The same plea is urged by the learned Counsel 
who appears for the appellant in this Court, 
Itis clearly established by evidence that 
appellant isa gania smoker, and that he also 
drirks liquor. But there is no evidence 
whatever that the habit of ganja smoking had 
so affected his mind that he was regarded as 
insane, There is in fact no evidence that his 
mind was affected at all. The appellant’s own 
brother merely says that his brother used to 
smoke ganja occasionally but not always, 
Appellant’s own statements are to the effect 
that he went abcut his ordinary business, up 
tothe very eve of the crime. The Civil 
Surgeon in charge of the Akola Jail was 
examined as to ihe appellant’s. state of mind 
when he was in Jail as an under-irial prisoner. 
He found the prisoner inno way mentally 
deranged and there was no such nervous con- 
ditiou present as would be caused by excessive 
ganja smoking. We have examined the con- 
clusions of the ganja Commission and of other 
authorities as set ontin Taylor’s Medical 
Jurisprudence, and it is clear that excessive 
use of the drug may lead to temporary insanity 
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lasting sometimes for several months after 
deprivation of the drug, but that if ths 
insanity lastsfor more than about 10 months it 
should be attributed either to a preadisposi- 
tion to insanity brought to a head by the 
ganja habit, or to insanity existing previous 
to the acquirement of the drug habit. It is 
equally elear, on the other hand, that if a man’s 
mind has become really deranged to the extent 
of insanity by the ganza habit, the deprivation 
of the drug will not effect a carain afew days 
or hours. The Civil Sargeon deposes, and 
his evidence 18 in accordanee with the text- 
books, that one large dose of ganji eaten or 
smoked might cause hallucinations, and these 
symptoms would last for 24 to 48 hours. It 
is clear that recovery in this short space of 
time would be recovery, not from insanity or 
unsoundness of mind properly so called, bat 
from the effecta of a bout of intoxiaction. 
And this brings us to the evidence regarding 
the appellants’s condition not generally but 
at or about the time of the crime. There is 
no evidence whatever in support of the appel- 
lant’s allegation that he was unusually affect- 


ed by the smoke he says he had had with one ` 


Hydersha Fakir of Atali on the previous 
Thursday, We. have the appellant’s own 
statements that he went about his business 
as usual after that Thursday. This is nota 
case where the drug habit has taken such a 
bold upon the man as to render him incapable 
of working or gaining his livelihood. The 
evidence as to the appellant’s condition 
immediately after tbe crime is somewhat 
conflicting. But the very detailed confession 
of the appellant is in itself strongly contra- 
indicative of insanity. It bears intrinsic 
evidence of having been made by a man in 
full possession cf his faculties with a very 
clear recollection of the sequence of events. 

On the evidence as a whole, we consider 
that not only is it not proved that appellant’s 
mind had been rendered unsound by the 
ganja habit, but that itis proved that it had 
not been rendered unsound, that in fact boe. 
tween the bouts of intoxication from ganja 
smoking, he was perfectly sane and normal. 
On the other hand, we consider it extremely 
probable, thoagh it is not proved beyond 
doubt, that at the time of the crime appellant 
was suffering from the effect of a recent 
smoke of ganja. 

In applying the law, there are difficulties 
arising from the effects of ganja smoking which 
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do not often arise in cases of drunkenness from 
aleohol. For the effeate of gan): simulate 
the symptoms of insanity in a way which the 
effects of alcohol usually do not The Civil 
Surgeon deposes that there may be hal- 
lucinations, and such hallucinations are some- 
times accompanied by strong emotional 
excitement and even violent delirium, vide 
Taylor Op. Cit., Volume II, pages 691, 692, 
849—850. This extremely temporary form 
of insanity must be clearly distinguished from 
the unsoundness of mind, evan temporary 
uusoundness of mind, coming within the pur- 
view of section 84, Indian Penal Code, and 
must be dealt with rather according to the 
provisions of law contained in sections 85 
and 86. It may be taken as the law, though 
we consider that the law in this regard has 
sometimes been unduly strained in favour of 
the prisoner, that if a person is of unsound 
mind, he ia to be judged by the ordinary rules 
in regard to insanity, no matter whether the 
insanity arose from disease of the brain or 
from persistent indulgence in intoxicating 
drugs or liquor: Emperor v. Harka (1), 
Drubnksnesais no excuse, but delirium tremens 
caused by drinking and differing from 
drunkeness, if it produces such a degree of 
madness, even for a time, as to render a per- 
son incapable of distinguishing right from 
wrong, relieves him from criminal responsi- 
bility: Beg. v. Davis (2). Bat temporary 
insanity caused by one bout of drinking or 
ganjismokiag, which is of such an extremely 
temporary nature as to pass off a few hours. 
after the consumption of the liquor or drug, is 
not even temporary unsoundness of mind with- 
in thesespe of these rulings, batis nothing more 
or less than intoxication, and affords no excuses 
to the prisoner unless the intoxication ba 
involuntary. The law on the subject has 
been very fully discussed in Queen-H mpress v. 
Sakharam (8) and the observations of Bird- 
wood and Jardine, J J., are of special value to 
us now, as the ease they had before tham was 
almost exactly similar to the case before this 
Court. It will be sufficient io quote the 
following words of Jardine, J., Lam of opi- 
nion that section 84 of the Penal Code does 
not apply in his favour. We have considerel 
whether the proved habit of smoking and 
drinkiog ganja has so weakened the prisoner's 
(1) A. W. N. (1906) 193; 4 Cr, L. J. 88, 


(2) 14 Cox. ©. C. 568. 
(3) 14 B. 564- 
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brain as to cause a disease such as would 
absolve him in circumstances under which 
the existence of delirium tremens induced by 
a habitof taking intoxicants may absolve the 
killer of another from responsibility to the 
criminal law. On this point, we referred to 
Mr. Justice Stephens’ charge in Heg v. Davis 
(2). . ; "E " 
I agree with the Sessions Judge that it is not 
proved that by one or more sneh prastices 
(of taking intoxicants), ‘an habitual or fixed 
franzy’ was caused, of which it may be said, 
in the words of Lord Hale, whom I am quoting, 
‘though this madness was contracted by the 
vice and will of the party, yet the habitual and 
fixed frenzy caused thereby puts the man in 
the same condition as if it were contracted at 
first involuntarily’: l Hale 32. The facts of this 
case are very different to those in Queen- 
Empress v. Lakshman Dagdu (4), which has been 
followed by the High Court of Madras in the 
case of Queen-Eimpress v. Venkatasamt (5). I 
think, therefore, the prisoner was rightly con- 
victed of murder, agreeing with the Sessions 
Judge and both Assessors that he was not 
insane." 

These are exactly our views in the present 
case, and we would add that a continuous 
series of states of intoxication resulting from 
continued acts of resort to the drug, would 
not amount to temporary insanity or “fixed 
Írenzy" in the sense in which that expression 
was used, 

Most of the arguments of the appoellant’s 
learned Counsel have been dealt with in 
the above discussion, but he especially refers 
to the case of Emperor v. Bhaleka Alam (6), 
in which the prisoner was acquitted on 
the ground of insanity due to the opium 
habit, Butin that case the victim, a boy, 
wasa complete stranger to the prisoner 
who killed him on meeting him in a. field 
and there was aud could have been no 
quarrel of any kind, and the evidence 
showed not only that the prisoner was 
addicted to excessive use of opium, but also 
that for some days before and after killing 
the boy, he was irresponsible for his actions, 
The facts here are quite different. It is 
also urged that the appellant’s confession 
which has been used against him must be 
taken as a whole, and that, taken together 

(4) 10 B. 512. 


(5) 12 M. 459. 
(6) 29 O. 493. 
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with the proved fact that the appellant is a 
ganji smoker, itestablishes his unsoundness 
of mind, But there is ample evidence 
against the appellant without the confession, 
and even if the confession established 
unsoundness of mind, which we hold it does 
not, the unsoundness of mind described in 
the confession was not such as to render 
the appellant incapable of knowing the nature 
of his act or that it was both wrong and con- 
trary to law. The whole tenor of tre con- 
fession shows that the appellant knew 
perfectly well what he was doing, he knew 
that he was killing his wife and he did not 
suppose, for instance, that he was defending 
himself against an enemy, and he evidently 
knew that his act was a wrong act. His 
conduct in going and telling his neighbours 
does not, in our opinion, tend to show that he 
was mad, asis argued on his behalf, but is 
consistent, according to our experience, with 
the sense that he had done wrong, a sense 
that is clearly indicated by his having told 
the Jagila Sidhi Kalu that he was prepared to 
take the consequences. 

The absence of known motive is also relied 
on as indicating insanity, but it is settled 
law that the enormity orapparent purpogeless- 
ness of the crime itself without any further 
evidence cannot be relied on to establish 
insanity, and we must point ont that our not 
knowing the motive does not prove that there 
was no motive. The whole question of the 
circumstances in which and the extent to 
which the plea of inganity is a valid plea has 
been very fully discusssed by 2 member of 
this Bench in Emperor v. Katay Kisan (7), 
and itis unnecessary to repeat here what has 
been said there. We are of opinion that the 
appellant cannot claim the benefit of section 
84, Indian Penal Code. 

What we are concerned with, moreover, is 
the intention and not the motive, and appel- 
lant confessedly intended to kill his wife; in 
this case there is no question of the intention 
being inferred by a legal fiction, the intention 
to kill was apparent and has. never been deni- 
ed. Theintoxication, if it conduced to the 
crime, was voluntary and the appellant can 
get no benefit from section 85, Indian Penal 
Code. 
We consider we should be doing wrong if 
(7) 17 C. P. L. R. 113, 
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we did anything to encourage the idea that 
a man, who gives way to the vice of garj1 
smoking to such an extent that it makes him 
more prone to commit crimes, will in any way 
be excused for his crime because he hasso given 
vay. Appellant has rightly been convicted 
of murder and, in our opinion, has rightly been 
sentenced to death by the Sessions Judge. 

The appeal is dismissed and the sentence of 
death will be confirmed. 


Appeal dismissed, 





(s. c. 7 N. L. R. 180.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL ‘Appear No. 87 or 1911. 
August 7, 1911. 
Present:—Mr. Batten, A. J. ©., and 
Mr. Stanyon, A. J. C, 

WARIS ALI— 


VETSUS 


EMPREROR-— 

Penal Code (Act XLT of 1860), ss, 85, 86—Drunken- 
mess as ground of exemption-—Valuntary drunkenness— 
Involuntary drunkenness— Knowledge—Intention—Na- 
ture of the legal offence committed, 

Voluntary drunkenness is never an excuse for crime, 
The fact that a man was drunk makes no difference. 
per se, to the question of his criminal liability, 

Involuntary drunkennss, as a ground of exemption, 
is treated in just the same way as insanity, In order 
that involuntary drunkenness may be accepted as a 
ground of exemption, it must be shown that the ac- 
cused was so drunk that he did not know (1) the na- 
ture of the act, or (2) that it was wrong, or (3) that 
it was contrary to law. 

Pearson case, 2 Lewin C. O. 144, Rew v. Meakin 
7 Car. and p. 297 relied upon. 

A man is assumed to intend the natural or neces- 
sary consequences of his act, and, in the majority of 
cases, the question of intention is merely the question 
of knowledge. Seotion 86 of the Penal Code only 
provides that, where intent is to be inferred from an 
act, a man voluntarily drunk is treated in the same 
way as a man sober, 

Although neither voluntary drunkenness nor in- 
voluntary drunkenness, which does not involve one 
or other of the three states of mind mentioned in 
section 86 of the Penal Code, can excuse crimes com- 
mitted und?r its influence, yet the fact of drunkenness 
may alter the nature of the legal offence committed 
in cases where an essential of the crime is the pre- 
sence of some particular knowledge or intention. 

Regina v. Gamlen, 1 F. and F. 90, Regina v. Cruse, 
8 Car. and P. 541 at p. 540; 2 M. C. C. 53; The Queen 
v. Zuljukar Khan, 8 B. L. R. App. 21; 16. W. R. Cr. 
36; The Queen v. Ram Sahoy Bhur, (1864) W. Cr. 
24, Rew v. John Thomas, 7 Car. and P. 817, re- 
ferred to. 


Appeal against the conviction and sentence 
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passed by the Sessions Judge, Nerbudda 
Division, on 14th July 1911. 

FACTS.—The accused, whilo drunk, killed 
one Hoseinbux during the celebration of the 


Hol? festival. ‘The accused made several 
statements, and in all of them his defence 


. was that he was under the influence of drink 


and did not know what he did. In some of 
the statements he asserted that another 
person forcibly made him drink. It was proved 
that the accused took the drink voluntarily 
and wilfully and deliberately shot Hoseinbux 
and caused bis death. 

The prosecution failed to prove any motive 
for the offence. Although it was proved that 
the accused was under the influence of drink 
when he committed the offence and the liquor 
had stimulated his barbaric tendencies, yet it 
appeared that the drink had left his cogni- 
tive faculties unimpaired. The crime ap- 
peared to be an afterclap of the Holi 
orgies, 

The accused’s consciousness and intention 
were evident from the facts of the case. He 
picked out his victims, he was able to arm 
himself, to choose between ball and buck. 
shot cartridges and to aim at and hit, what 
he wanted to hit, by moonlight. 

After finding Hoseinbux alive after the 
first shot, the accused immediately re-loaded 
and fired a more deadly shot. 
JUDGMENT, 
& a $ & 

[After discussing the evidence and stating 
the facts as proved, the judgment proceeded as 
follows:—] 

It may be wel, in this case, to consider 
the law regarding intoxication as a defence 
against responsibility for criminal acts. The 
Indian law is contained in sections 85 and 86 
of the Indian Penal Code, and there seems 
to be no reason to suppose that the framers 
of the Code intended to introduce any rule 
involving a departure from the English law 
Voluntary drunkenness is 
never an excuse for crime. The fact that 
a man was drunk makes no difference, per se, 
to the question of his criminal liability. 
Involuntary drunkenness, as a ground of 
exemption, is treated in just the same way 
as insaniiy under section 84, Indian Penal 
Code. Therefore, it would bo no ground of 
excuse for crime to plead merely that accused 
was involuntarily drunk, It must be shown 
that he was so drunk that he did not know 
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(1) the natara of the act, or (2) that it was 
wrong, or (2) that it was contrary to law. 
Therefore, in the present case, even if the 
aceused had made good his belated plea that 
his intoxication was involuntary, if would 
nob have availed him asa defence against 
conviction; because it is clear, as already 
stated and explained, that his cognitive 
faculties were practically cnimpaired, Section 
86, Indian Penal Code, lays down that where 
an act done is vot an offence unless done 
with a particular knowledge or intent, 
voluntary intoxication will not ordinarily b? 
allowed to disturb the usual presumptions 
as to knowledge or intent. Intention is 
sometimes a presumption of law: sometimes 
it is a mere fact, to be proved like any other 
fact. Section 86 lays down no fixed rule as 
io the ioference of intent in enses of intoxi- 
cation, It merely provides that, where 
intent is to be inferred from an act, a man 
voluntarily drunk is liable to bs treated in 
the same way asa man sober. Where, how- 
ever, the intoxication is involuntary, the 
legal inference from the act may, in certain 
cases, be rebutted. A man is assumed to 
intend the natural or necessary consequences 
of his own act, and, in the majority of cases, 
the question of intention is merely the 
question of knowledge, d., in a state of 
voluntary drunkenness, shoots EA. dead, rot 
koowing what he has done. A. is guilty cf 
muider; for whether he was voluntarily 
drunk or sober, the law presumes that he 
intended to kill R. Reg v. Pearson (1). So, 
if A. strikee B. on the head with a loaded 
club, be is assumed to know that the act 
will probably cause death, and if that result 
follows, he will be assumed to have intended 
it: Hem v. Meakin (2). As the volontary 


drunkard is assumed to have had the know. | 


ledge, he would necessarily be presumed to 
have the intention, since, assamiog the know- 
ledge, the law will allow no other explanation 
`of the ast to be given. 

But though neither voluntary drankenness, 
nor involuntary drunkenness which does 
not involve one or other cf the three states 
of mind mentioned in section 85, Indian 
Penal Code, are exeuses for erimes commit- 
ted under their irfluence, yet the fact of 
drunkenness may alter the nainre of the 


legal offence committed, though it is no excuse 
(1) 2 Lewin C. U. 144, 
(2) 7 Oar. and P. 297. 
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for the acf. This occurs where an essential 
of the crime is the presanee of some particu- 
lar knowledge or intention: and in such 
esses, the Jury would be called on to take 
into account the fact of drankenness in 
order to determine whether the accused had 


that particalar knowledge or intention: 
Regina v. Gamlen (8). |f A. is found late 
at night on the premises of B, without B.'s 


consent, be would be guilty of trespass, 
whether drunk or sober. But if he was 
charged with trespass with intent to commit 
theft, the fact that he was drunk would bs 
very material in coming to a conclusion. 
So, where A. is indicted for inflicting on B. 
a dangerous injary, with intent to murder, the 
fact that 4. was drunk at the time is no 
excuse for the infliction of the dangerous 
injury (unless his cognition was impaired to 
the extent already stated); but it must be 
taken into account in order t5 determine 
whether be intended something more than 
resulted from his aot, namely, the death of 
B.: Regina v. Oruse (4); The Queen v. Zulfu- 
kar Khan (5), The Queen v. Ram Sahoy 
Bhur (6). The same rule applies where 
killing by a drunkard follows upon provoca- 
tion: Reg v. John Thomas (7); and also in 
determining whether forged bank nofes or 
counterfeit coins were passed with guilty 
knowledge or intentions In eases of this 
kind, though the law makes a presumption 
against the voluntary drunkard, such pra- 
sumption is rebuttable by direct or circam- 
stantial evidence, 

In the case now before us, the law allows 
no room for any plea of intoxication short 
of a state in which, by reason of something 
administered to him without bis knowledge 
or against his will, accused had become, for 
the time being, incapable of kaowing the 
nature of his act, or that he was doing 
what was either wrong or contrary to law. 
Until that condition is ‘established, there 
remaius an irrebattable presumption that 
accused intended the natural consequenes of 
firing a ballet at close quarters into the body 
of a man, namely, the death of that man. Not 
only is there no proof whatever of irresponsi- 
ble intoxication, but the whole of the evidence 

(8) 1 B. and F. 90. 

(4) B Car. and P, S41 at p. 646; 2 M. C. C. 58, 

(6: 8 B. L. R. App. 21; 16 W., R. Cr. 36, 


(6) (864) W. R. Cr. 24, 
(7) 7 Car. and P. 817. 
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on the record is contra-indicative of it, and 
satisfies us that, though accased lost control 
over his savage instincts under the stimnlus 
of liquor, he was otherwise perfectly aware of 
what be was doing, and indalged his lawless 
impulses with savage premeditation and 
reckless disregard of the consequences to 
himself. Under such circumstances, we do 
not feel justified even in reducing the sen- 
tence. Those who choose to unbridle their 
passions with the help of excessive drinking 
must, in the interests of the community, be 
held responsible for offences wilfolly commit- 


ted iu defiance of consequences known to 
them, 


We, therefore, dismiss this appeal, and 
maintain both the conviction and sentence. 
Appeal dismissed. 


(s. c. 9 A. L. J. 51.) 
ALLAHABAD HIGH COURT.. 
CRIMINAL ArPEAL No. 618 cr 1911, 
October 26, 191 . 

Present: —Mr. Justice Karamat Husain aud 
Mr. Justice Chamier. 
EMPEROR —APPELLANT 
versus 
RAM NARESH SINGH AND OTHERS— 


ACCUSED. 

Offence committed in British India—Accused commit- 
ted to Sessions —Subsequent transfer of the place where 
offence was committed to a Native State —Jurisdiction— 
Appeal—Revision—Criminal Procedure Code (Act V of 
1898), s. 485. : - 

The accused were charged with the commission of an 
offence within the British territory and were committed 
to the Sessions Court at Mirzapur. Subsequent to the 
committment, the place where the offence had been 
committed was transferred to the State of Benares. 

The High Court, however, transferred the case from 
the Court ab Mirzapur to the Sessions Court ab Bena- 
res for trial. 

The Sessions Judge of Benares held that he had no 
jurisdiction to try the case. The Government appeal- 
ed against the order and also appliedin revision 
against it: . 

Held, that no appeal lay inasmuch as there was no 
order of acquittal, but that the High Court could 
interfere under section 435 of the Criminal Procedure 
Code in revision. . 


Held, further, that the constitution of the State of 
Benares did not deprive the Court at Mirzapur of 
jurisdiction to dispose of criminal appeals then pend- 
ing in it or cases which had been committed to ib for 
trial At the time of the constitution of the State of 
Benares, the accused were in British India in the cus- 
tody, in point of law if not in fact, of a Court com- 
‘potent to try them. Consequently, the Sessions Judge 
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of Mirzapur had jurisdiction to try the case and it 
was properly transferred to the Court of Sessions 
in Benares who had the jurisdiction to try the 
case. 

Mahabir v. King-Emperor, 8 A. L. J. 630; 33 A. 578; 
11 Ind. Cas. 585; 12 Or. L. J. 401, followed. 

Damodar v. Deo Ram, 1 B. 367, 25 W. R. 261; 8 I. A. 
102, distinguished. 

Appeal by the Local Government against 
an order of the Sessions Judge of Benares. 

Mr. A. H. Ryves, Government Advocate, 
for the Crown. 


JUDGMENT.—On the 17th of March 
1911, Ramnaresh Singh, Ram Niranjau Singh, 
Dubri Singh, Dhakela, Munnu and Jarband- 
han were committed to the Court of Session 
at Mirzapur by a Magistrate of first class 
exercising jurisdiction in that district on a 
charge of baving committed murder at a place 
in pargana Bhadohiin the Mirzapur district, 
which was, both at the time of the alleged 
offence, and at the date of the commitment, 
part of British India. On the Ist of April 
1911, the State of Benares was constituted, 
and the village where the offence is said to 
have been committed became part of tbat 
State. For reasons, which it is unnecessary 
to state, this Court, on the 5th of April, 1911, 
transferred the ease from the Court of the 
Sessions Judge, Mirzapur, to the Court of the 
Sessions Judge of Benares. The latter then 
referred the case to this Court with a recom- 
mendation that the order transferring tho 
ease to Benares should be set aside on tno 
ground that this Court had no jurisdiction to 
make such an order. On that, this Court 
made an order which coneludes as follows: -— 
"We do nob understand the reference made 
to us by the learned Sessions Judge of Bena- 
res. Jtis for him to carry out the orders of 
this Court and not to question them. Let 
the record be returned to him with instruc- 
tions io try the case committed to the Court 
of Session at Mirzapur, and transferred by 
this Conrt under Order No, 1692, dated the 
5th cf April, 1911." 


The Sessions Judge of Benares did not 
understand that order to mean that the 
Sessions Judge of Benares had jurisdiction to 
try the case. He understood that the ques- 
tion whether he had or had not jurisdiction to 
try the case was to be desided by him. Ac- 
coidingly, on the case being called on, he took 
up the question of jurisdiction aud decided thas 
he had no jurisdiction to try the case. He seems 
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to have been of opinion that the only Court 
which could try the case was some Court in 
the State of Benares. In supporb of that view, 
he referred to the order passed by this Court 
in Kzug-Hmmeror v. Mata  Prosad. (Or. 
Rev. No. 149 of 1911). That also was 
a reference by the Sessions Judge of 
Benares. The accased was charged with 
having committed au offence at a place whish 
formed “part of the Family Domains of the 
Maharaja of Benares in the Benares district. 
At the date of the alleged offence, the accused 
would have been properly committed to the 
Court of Session at Benares. Bat on the 
Mth of February 1911, a Government notifi- 
cation was issued transferring the place in 
question to the district of Mirzapur, and the 
question arose whether the case which had 
been committed to the Court of the Sessions 
Judge of Benares should be tried by the 
Sessions Judge of Benares or by the Sessions 
Judge of Mirzapur. This Court decided that 
the case should be tried by the Sessions Judge 
of Mirzapur, and, under section 185 of the 
Code of Oriminal Procedure, directed that 
the case sbould be tried by the Sessions 
Judge of  Mirzapur. That case appears 
to us to have no bearing upon the present 
ease. The learned Sessions Judge has 
attempted to distinguish from the present 
case the case of Mahabir v. King-Emperor 
(1), which was brought to his notice. He 
says that in that case the question was as to 
the form of appeal, whereas in the present 
case the question is what Court of original 
jurisdiction has power to try the case. It 
seems to us that the principle, on which 
the case of Mahabir v. King-Hmperor (1) 
was decided, applies fo bhe present case. 
The accused in the present case are charged 
with having committed an offence ata place 
which was in British India. They were 
properly committed to the Court of Session 
at Mirzapur and that Court had jurisdiction 
to try them when the State of Benares was 
constiuted. It is impossible to hold that 
the Sessions Court at Mirzapnr was, by the 
constitution of the State of Benares, deprived 
of jurisdiction to dispose of criminal appeals 
then pending in it or cases which had been 
sommitted to it for trial. The Sessions 
Judge has referred also to the case of 
Damodhar Gordhan v. Deo Ram Kanji (2). 
(1) 8 A .L.J, 630; 33 A, 578; 11 Ind. Cas, 585; 12 


Cr, L. d. 401. 
(2) 1 B. 867; 25 W. R. 261; 81. A. 102, 
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It is sufficient to say that the actual decision 
in that case has no bearing whatever on the 
question which arises in the present case. 
The remark, at the end of the judgment of 
their Lordships, regarding the effect of a 
cession of territory upon cases where the 
jurisdiction over the subject-matter and 
parties is territorial, does not apply to the 
present case. At the date of the constitution 
of the State of Benares, the accused persons 
were in British India in the custody, in 
point of law if not in fact, of a Oourt compe- 
tent to try them. We hold that the Sessions 
Judge of Mirzapur had jurisdiction to try: 
this case; that it was properly transferred 
to the Court of Session at Benares, and that 
the Sessions Court at Benares has jurisdic- 
tion to try the ease. The Govenment 
Advocate presented both an appeal against 
and an application for revision of the order 
of the Sessions Judge. In our opinion no 
appeal lay, inasmuch as there was no order 
of acquittal, but we have no doubt that we 
have jurisdiction under section 435 to set 
aside the order of the Sessions Judge direct- 
ing that the accused should be seb at liberty. 
One of the six accused has not been arrested, 
We think that the Sessions Judge, should 
proceed to try the five accused who have 
been arrested. For the above reasons, we 
set aside the order of the Sessions Judge 
of Benares, and direct him to proceed with 
the trial of the five persons who have been 
arresed. The appeal is formally dismissed. 
Appeal dismissed; Application | allowed. 





(s. c. 38 A. 775.) 
ALLAHABAD HIGH COURT. 
CarMiNAL Reviston No. 214 or 1911. 
June 15, 1911. 

Present: —Mr. Justice Piggott. 
EMPEROR —PnosEOUTOR 
versus 


MURLI SINGH —APPniCANT. 

Criminal Procedure Code (Act V of 1898), s. 107— 
Security to keep the peace—Religiows act when likely to 
provoke breach of the peace—-Blowing of conch in a 
place not setapart for the purpose with intention to 
wound feelings of neighbours. 

The blowing of a conch in à public place for one's 
personal amusement, or with any other lawful and 
innocent motive and without any intention of thereby 
annoying or hurting the religious feelings of any other 
person, is not a wrongful act. 
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The blowing of à conch in connection with cere- 
monial acts of worship, in accordance with established 
usage in a place fixed for the ceremonial or periodical 
performance of such coremonies or worship, will not 

„a8 a rule be a wrongful act, even though there may be 
persons, within hearing of the sound, who find their 
religious feelings hurt in consequence, But if certain 
Hindus commence to perform ceremonies involv- 
ing the blowing of a conch ina place in no way set 
apart for the purpose and where no such ceremonies 
had hitherto been , performed with deliberate 
intention of triumphing over, insulting and wounding 
the religious feelings of their Mubammadan neigh- 
bours, their act is a wrongful act, which is likely to 
provoke a breach of the peace and disturb the public 
tranquillity. 

Revision from an order of the District 
Magistrate of Bareilly, dated the 3lst of 
March, 1911. 

Mr. D. R Sawhny, for the Applicant. 

Mr. R. Malcomson, the Assistans Govern- 
ment Advocate, for the Crown. 

JUDGMENT.—This is an gpplication in 
revision against an order of the District 
Magistrate of Bareilly, which had the effect 
of confirming an order passed by a Sub- 
ordinate Magistrate, whereby the applicant 
was bound over under section 107 of the 


Criminal Procedure Code to keep the peace 


for one year. The facts found are simple. 
Some menibbs previous to the institution of 
the present proceeding, certain Muhammadan 
residents of the Kathgarh mohalla of Bareilly 
City took exception to the performance in the 
house of one Bajrang Das in the said mohalla 
of certain religious rites or ceremonies 
accompanied by the blowing of a conch. A 
prosecution was instituted against Bajrang 
Das for an offence under section 298 of the 
Indian Penal Code, which resulted in his 
acquittal by the Sessions Court. Some Hindus 
of the neighbourhood, not satisfied with the 
victory thus gained, proceeded further and 
began to perform ceremonies of some sort 
involving the blowing of a conch in a grove 
or orchard situated near the house of 
Bajrang Das. This innovation was strongly 
resented by the Muhammadans of the neigh- 
bourhood, and the Police authorities 
found that there was serious danger of a 
breach of the peace. Proceedings were insti- 
tuted against both parties, that is to say, 
against the Hindus and Mubammadans 
both; but the Joint Magistrate came to the 
conclasion that the Muhammadans before 
him had done nothing to justify their being 
bound down to keep the peace. He accord- 
ingly discharged them, and bound over five 
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Hindus for a period of one year. The latter 
appealed to the District Magistrate, who found 
on the evidence that it was not proved as re- 
gards four out of the five appellants before him 
that they had been guilty in the past of any 
such conduct as would jastify him in inferrinz 
that they personally were likely to do any 
wrongful act that might probably occasion a 
breach of the peace or disturb publio 
tranquillity. He accordingly set aside the 
order passed by the first Court as against 
these four persons. He held that Murli 
Singh, who admitted before him to be in 
possession of the grove or orchard in which 
the obnoxious proceedings had taken place, 
was & proper subject for the order passed by 
the Joint Magistrate. J have to consider, in 
the first place, whether the blowing of a conch 
in the grove or orchard under thecircumstances 
found by the lower Court was or was not a 
wrongful ach. The blowing of a conch in 
a public place for one’s personal amussment, 
or with any other lawful and innocent motive, 
and without any intention of thereby 
annoying or hurting the religious feelings 
of any other persons, is not a wrongful act. 
The blowing of a conch in connection with 
ceremonial acts of worship, in accordance 
with established usage, ina place fixed for 
the occasional or periodical performance of 
such ceremonies or worship, will not, as a 
rule, be a wrongful act, even though there 
may be persons, within hearing of the sound, 
who find their religious feelings hurt in 
consequence. In the present cage, I take it 
from the findings before me that certain 
Hindus of Bareilly commenced, to perform 
ceremonies involving the blowing of a 
conch ina place in no way set apart for 
the purpose, and where no such ceremonies 
had hitherto been performed, and that thes 
did it with the deliberate intention of triumph- 
ing over, insulting and wounding the religious 
feelings of their Muhammadan neighbours. 
I hold that this was a wrongful acb, As 
there can be no doubt that it was also an 
act likely to provoke a breach of the peace 
and disturb the public tranquillity, any 
persons found to be responsible for such 
conduct were proper subjects for an order 
under section 107, Criminal Procedura Code. 
As regards Murli Singh personally, the view 
taken by the District Magistrate is that, 
whoever may or may not have blown the 
couch, and whoever may or may not 
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have been present on any particular occasion 
when it was blown, the circumstances of the 
case a8 a whole justified the inference that 
ihe objectionable proceedings could not 
have been started, and could not have been 
continued in that grove or orchard, without 
eonduct amounting to abetment of the said 
proceedings on the part of the person in 
possession of the grove. This is, in my 
opinion, a conclusion which it was fairly open 
to the District Magistrate to arrive at on 
the facta before him, and J decline to in- 
terfere with it in revision. 

I have already said enough to dispose of 
Murli Singh’s application with reference to 
the grounds of revision set forth in his 
petition to this Court, I am disposed, 
however, to add a few words regarding 
matters which were made the subject of a 
considerable amount of discussion before 
me at the hearing. Murli Singh is a 
Jail Darogha in the public service in these 
Provinces; and though he was on leave at 
Bareilly at the time of the proceedings now 
before me in revision, I may take it that he 
either has returned, or is likely very shortly 
to return, to his duties ab a station a con- 
siderable distance from Bareilly. It has 
been suggested before me that, as matters 
stand, itis difficult to see what practical 
purpose is served by the existence of the 
security-bond which Murli Singh bas 
furnished in this case,or what effect could 
be given to the provisions of that bond in 
the event of disturbance occurring at Bareilly 
(no matter what the immediate cause of 
the disturbance might be) while Murli Singh 
was engaged in watching over the comfort 
and security of the convicts in a jail two 
hundred miles distant. Exception was also 
-taken to the actual finding of the District 
Magistrate regarding Murli Singh's posses- 
sion over the grove in question, and it was 
pointed out to me that in the order of the 
Joint Magistrate and in the evidence upon 
which it proceeds, the place in question 
is spoken of as the grove of Jai Singh; also 
that a Hindu of that name was one of the 
persons who appeared along with Marli 
Singh as appellant before the District 
Magistrate. In his petition addressed to 
this Court, Marli Singh does not suggest 
any such lineof argnment as this; and in 
any case I cannot permit myself in revision 
to go behird the express finding of the 
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District Magistrate that the possession of 
Marli Singh over this grove waa not merely 
a fact, but an admitted fact, in his Couct. 
This is no case of a olerical error, for the 
District Magistrate’s order shows clearly 
that he understood the admission as to posses- 


sion to be made in respect of Murli Singh, 
a Jail Darogha, on leave. The actual result 
of the admission was that the  Districs 


Magistrate holds à security-bond as to the 
practical utility of which there certainly 
seems room for doubt, while the man Jai 
Singh, who was spoken of as the owner of 
the grove or orchard in the first Court, and 
who appears to be & permanent resident of 
Bareilly, has been discharged withont 
security. Ido not feel it incumbent on me 
to take upon myself duties and responsibilities 
which section 125, Criminal Procedure Code, 
Jays upon the District Magistrate. I have 
thought the matters above .referred to 
worth noting for the information of the 
said Magistrate or his successor in office. 
The order against Murli Singh, at the time 
when 16 was passed, was, in my opinion, a 
proper aud legal order upon the facts found, 
and I shall not interfere with it. The applica- 
tion is dismissed. ; 
Appeal dismissed. 


(s. c. 1 P. R. 1912 Cr.) 

PUNJAB CHIEF COURT. 
ORIMINAL Revisio: No: 570 or 1911, 
July 15, 1911. 

Preseni:— Mr. Justice Johnstone. 
EMPEROR-- PROSECUTOR 
Versus 

SADAPUR AND oTHERS —Acousep. 

Forest Act (VII of 1878), ss. 82, 54, 55— Conviction 
for forest offence — Confiscation of forest produce even 
when not Government property— Produce to be made 
over to Forest Department — Practice. 

Where a person is convicted of an offence under 
section 32 of the Forest Act, the whole of the forest 
produces, in respect of which the offence was com. 
mitted, may be confiscated, even though if may not 
be Government property. When confiscated, the pro- 
duce should be made over in specie to the Forest Do. 
partment of the Government. 

Case reported by the District Magistrate, 
Kangra, on the 12th April 1911. 

FACTS.—The accused sold 87 maunds 
39 seers of karroo (Gentiana karroo), and the 
Magistrate ordered that the karroo be confiscat, 
ed and sale-proceeds credited to Government- 
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Each of the accused, except Chharang 


Giaju, on conviction by Mr. J. Coldstream, 


Assistant Commissioner, exeraisingthe powers 
of a Magistrata of the Ist class in the Kulu 
Sub-Division, Kangra District, was sentenc- 
ed, by order, dated 91st November 1910, 
under section 32 of the Forest Act, VII of 
1878, to a fine of one ropes. 

GROUNDS.—I do not propose to, in any 
way, interfere with the Magistrate’s order as 
far as it affects the accused persons. My object 
in making this reference is to get that part of 
the order, which deals with the disposal of 
the property, set aside. 

The accused were convicted of a forest 
offence under section 32, Act VIL of 1878, 
with respect to 87 maunda, 32 seers ¿f karroo 
(Gentiana  kmiroo). The Magistrate em- 
fiscated and ordered it to be sold and the pro- 
ceeds credited to Government (Law and 
Justice). The neb proceeds amounted to 
Rs. 819-15 8 which has been paid into the 
treasury. The correspondence between my 
predecess‘r, Mr. H. A. Casson, the Assis‘ant 
Commissioner, Kulu, Mr. J. Coldstream, and 
the Assistant Conservator, Forests, Kulu Sub- 
Division, is attached. [t appears to me to be 
satisfactorily established by this that the 
karroo in question was not wholly the pro- 
pertry of Government but was the property of 
the share-holders in the Kunawar Forests, and 
that Government in the Forest Department 
has a preseriplive right to share in the pro- 
ceeds since it (the karroo? has been extracted 
by persons other than such share-holders. 

I, therefore, suggest that the Magistrate’s 
order should be varied in so much as that the 
order regarding the disposal of the property 
should be: "the karroo will be sold and the 
proceeds, after deduction of the expenses of 
the sale, &e., shall be divided as follows:—half 
to the Forest Department, half for division 
among the share-holders in the Kunawar 
Forests, in accordance with their respective 
righis," 

ORDER.—In the present case, the whole 
of the proceeds of sale of karrco must go to 
the -Forest Department. The Magistrate 
rightly confiscated the stuff in full, for Go. 
vernment has at least a largeinterestinit, and 
it was apparently solely through the zeal of 
Government officers in the Forest Department 
that the offence was brought to light and 
further damage stopped. Under section 54 
of the Act, timber, &e, even when not Go- 
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vernment property in connection with which 
a forest offence has been committed, may be 
confiscated, and thus it is clear that the Ma. 
gistrate’s order of confiscaiicn was not illegal 
in any way. And from section 55, it follows 
upon this that the proceeds must go to Go- 
vernment in the Forest Department. I think 
the Magistrate should have literally made 
over the karroo to the Forest Officer to dispose 
of, but this 18 & minor point. 

I, therefore, direct that tbe Magistrate’s 
order be so modified as to make the sum 
realised by the sale of karroo in this case a 
credit to the Forest Department and not to 
Law and Justice. 


in future, the Magistrate should alwaya 
make over the timbsz or produce zn specte to 
the Forest Officor. 


Revision accepted, 





CALCUTTA BHLGd COURT. 
CRIMINAL Revision No. 898 or 1911. 
November 9, 1911. 

Present; —Mr. Justice Stephen and 
Mr. Justice N. Chatterjea. 
TUNOO MIA -—AccuszoU —P griTIONER 


versus 
BMPEROR-—Opposire Parry, 


Thumb impression, whether may be proved against 
accused im another proceeding—Voluntary statement 
without compulsion, whether may be used against witness 
—Hvidence Act (I of 1872), s. 182, proviso. 

The taking of a thumb impression is merely observ- 
ing a characteristic feature of a man’s body, and is 
not equivalent to asking a question and receiving an 
answer; that is, the thumb impression is not equivalent 
to an answer within the purview of the proviso to 
section 132 of the Evidence Act, and may in a eri. 
minal proceeding be proved against the person whose 
thumb impression ig taken. 

Where an accased person has made a statement 
voluntarily and without compulsion on the part of the 
Court, it may be used against him on his trial if 
relevant; that is, the proviso to section 139 of the 
Evidence Act does not apply unless the witness objects 
to answer the question. 

Queen-Empress v. Gopal Das, 3 M. 271 and Moher 
Sheikh v. Queen- Empress, 21 C. 392, followed. 

Therefore, even if taking & thumb impression 
is equivalent to an answer, no objection being 
made to the thumb impression being taken, the pro- 
viso to section 132 does not apply. 


Ruleagainst the order of the Sessions 
Judge of Chittagong, dated July 15th, 1911, 
affirming on appeal the order of the Deputy 
Magistrate of Chittagong, dated June 28th, 
1911, convicting the petitioner under sec- 
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tion 193 of the Indian Penal Code and sen- 
tencing him to undergo rigorous imprisonment 
for three months and to pay a fine of Rs. 50. 

Mr. K. N. Chaudhri, Counsel, and Babu 
Khitish Chandra Sen, for the Petitioner. 

Babu Manindra Nath Banerjes, for the 
Crown. 

JUDGMENT.—tThe petitioner in this case 
is Tunoo Mia, who has been convicted under 
section 193, Indian Penal Code, of giving false 
evidence. A Rule has been granted calling 
on the District Magistrate to show cause why 
the conviction of and sentence on the accused 
should not be set aside and a re-trial of his 
case ordered, on the ground that the evidence 
of thumb impression was admitted contrary 
to the provisions of section 132 of the Evi- 
dence Act,and also that the lower Courts 
have not dealt with a great deal of the evi- 
dence placed before them. 

On the first point, the facts are that the 
petitioner brought a charge of defamation 
against one Mahim Chandra Guha, and during 
his cross-examination swore that he was not 
convicted at Rangoon on a charge under 
section 408, Indian Penal Code, brought by 
Fazal Rahman Chaudry, and was not sen- 
tenced to imprisonment and fine, and did not 
appeal. During the hearing of that case, the 
trying Magistrate took, or caused to be taken, 
the petitioner’s thumb impression, and that 
impression corresponds with the impression 
of a man who was convicted at Rangoon in 
ths circumstancesabove stated. The argu- 
ment indicated by the Rule as arising on 
these facts is that taking a thumb impression 
is equivalent to asking a question and re- 
ceiving an answer, and that, therefore, the 
thumb impression is equivalent toan answer 
within the purview of the proviso to sec- 
tion 132 of the Evidence Act, and may not, 
therefore, be proved against the petitioner in 
the present proceedings. To this there 
are several answers. In the first place, the 
taking of a thumb impression is merely ob- 
serving a characteristic feature of a man’s 
body. Whether the Magistrate had a right 
to take the impression is a question we are not 
concerned with, and at present we need not 
consider whether the prisoner consented or 
not to the impression being taken. The 
impression was in fact taken, that is, an ob- 
servation was made and recorded, and in 
principle the position is the same as if the 
Magistrate had photographed the appellant, 
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or noticed a deformity or a scar, matters 
which might certainly be proved if they 
were relevant. The analogy between taxing 
a thumb impression and asking a question, 
therefore, breaks down. 

Iu the second place, it was held, by the 
majority of the Court in Queen-Hmpress v. 
Gopal Das(1), that where an accused person has 
made a statement voluntarily and without 
compulsion on the part of the Court, it may be 
used against him on his trial, if relevan!; that 
is, the proviso to section 182 does not apply 
unless the witness objects to answer the 
questions, and this decision has been followed 
by this Court in Moher Sheikh v. Queen-Hm- 
press (2). See, too, the note to section 132 in 
Woodroffe's Evidence. In this cass there is 
nothing t£» show that the appellant made any 
objection to the impression of his thumb being 
taken and the proviso to section 132 does nob, 
therefore, apply. 

Iu the third place, section 132 obviously 
only applies to questions asked in the Court 
of the trial, and there is nothing to show 
that the thumb impression in this case was 
taken during the trial, Itseems in fact to 
have been takan with a view to the possibility 
of this trial. ; 

For these reasons, we aro of opinion that the 
first reason for setting aside the conviction 
mentioned in the rule must fail. 

As to tbe second ground, the only evidenca 
placed before the Court with which it is sug- 
gested that it has not dealt, is the record of 
the cage triod io Rangoon which it is said 
shows that the Fazal Rahman, who was the 
complainant then ‘described, gave a different 
description of hia own parentage and age,and 
the parentage of this Tunoo Mia, then aceused, 
from that given of the same mattera by the 
Fazal Rahman who gave evidence in the 
present case. Fazal Rahman in the present 
oase, however, was not asked to explain the 
discrepancy, nor were the contents of the 
Rangoon record, said to be in the record in 
this case, though it is not before us, brought 
to his notico., We cannot, therefore, hold that 
the matter was not suffictently considered by 
the lower Courts. No reason for oar inter. 
ference is, therefore, made out on the second 
ground mentioned in the Rule; and it must, 
therefore, be dismissed. 

Rule discharged. 


(1) 8 M. 271. 
(2) 21 M. 392, 
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PUNJAB CHIEF COURT. 
ÜRIMINAL, Revision Perron No. 1571 or 1911. 
February 3, 1912. 

Present: —Mr. Justice Chevis. 
BHOJA RAM-— ACCUSED — PETITIONER 
versus 
EMPEROR--—HRESPONDENT. 

Stay of criminal proceedings -— Cw suit instituted in 
respect of the same matter— Practice. 

Where a person, against whom criminal proceedings 
are started in respect of a matter, has instituted a 
Civil suit without waste of time, the decision of which 
is likely to throw considerable further light on the 
case, the criminal prosecution should be stayed pend- 
ing the decision of the Civil suit. 

Ram Charan Singh v. Emperor, 5 O. L. J. 233; 5 Cr. 
L. J. 199, followed. 

Gobherdhone Pramanick v. Iswar Chunder, 5 C. W. 
N. 44, referred to. 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order of 
the Officiating Sessions Judge, Multan, dated 
10th November 1911, rejecting the applica- 
tion for revision of the petitioner against the 
orders of the District Magistrate, Muzaffar- 
garh, dated Ist August 1911, and of the 
District Magistrate, Muzaffargarh, dated 7th 
August 1911. 

Rais Sahib Pandit Sheo Narain and Sardar 
Vishnu Singh, for the Petitioner. 

Mr. O. Bevan Petman, Government Advo- 
cate, for the Respondent. 

JUDGMENT.—This is an application for 
stay of Criminal proceedings against the pe- 
titioner pending decision of a suit which has 
been instituted by him under section 77 of 
the Registration Act. The District Magis- 
trate, who is also the Registrar, suspected 
that the deed in question had been tampered 
with and that the document had really been 
executed on the 7th March 1911 and not on 
the 12th, and so he ordered prosecution of the 
petitioner under section 468, Indian Penal 


. Code. 


It appears that there is a dispute between 
the parties to the deed as to how much pro- 
perty was covered by the mortgage. 

The petitioner’s version is, so I under- 
stand, that certain khasra numbers were 
entered in whole instead of in parton 7th 
March, and thal the mistake was discovered 
and tha necessary corrections made on the 
12th March and that this latter date is the 
correct date of execution of the deed as it 
now stands. So far the dispute may be re- 
garded as one between the parties to the 
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deed, but there is another point which is 
that alteration of the date from 7th to 12th 
March may be an attempt to evade the 
penalty leviable under section 25 of the Re- 
gistration Act for presentation after 4 months 
(the document was presented on 10th July). 
So it is, of course, possible that the deed has 
been tampered with in order to defraud the 
Government also, 

But the decision of the Civil suit filed by 
the petitioner under section 77 of the Act 
will probably throw considerable further 
light on the case, and it can then be con- 
sidered much better than at present how far 
there really are grounds for a Criminal pro- 
secution. I cansee no particular reason for 
hurrying on the Criminal prosecution. The 
disadvantages of conflict of decisions between 
the Civil and Criminal Courts in such cases 
are poiuted out in Gobherdhone Pramanick v. 
Iswar Ohunder (1). A very similar case to 
the present is Ram Oharan Singh v. Emperor 
(2), in which a Oriminal prosecution was 
stayed pending the decision of a suit under 
section 77 of the Act. Here, too, asin that 
case, the petitioner has instituted the Civil 
suit without waste of time. 

I direct that the Criminal prosecution be 


stayed pending the decision of the Civil suit. 
(1) 50. W. N. 44. 
(2) 6 C. L. J. 283; 6 C. L. J. 199. 





[s. c. (1912) 1 M. W. N. 85.] 
MADRAS HIGH COURT. 
URIMINAL Revision Case No. 389 cr 1911. 
CRIMINAL Reviston PeTITION No. 292 
or 1911. 

January o, 1912. 

Present: —Mr. Justice Spencer. 
A.M. RASOOLKHAN SAHEB— 
PrETITIONER— ÁCOUSED 
versus 


; EMPEHROR—Opposire PARTY, 

Penal Code (Act XLV of 1860), s. 480—False trade- 
mark —Offence or à wrong. 

Where the trade-mark used by the accused is a 
crescent encircling a crown over the letters A. M .R. 
and the one used by the complainant is a crescent 
encircling a star over the letters A. G. M, no offence 
of using a false trade-mark or selling goods under a 
counterfeit trade-mark is committed. 

A Civil action for damages may lie. 

Surja Prasad v. Mahabir Prasad, 11 C. W. N. 887; 
6 Cr. L. J. 151; Emperor v. Bakaullah Mallick, 81 C. 
411; 8 0. W. N. 807; 1 Cr. L. J. 140; Dowlat Ram v. 
Emperor, 32 C, 431; 2 Cr, L. J. 326, referred tq, 
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BALMOKAND v. NANAK CHAND, 


Petition, under sections 435 and 439 of 
the Criminal Procedure Code, prasing the 
High Court to revise the judgment of the 
Court of the Sab. Divisional lst Class Maris. 
trate of Erode, in Criminal Appeal No. 43 of 
1911, presented against the conviction and 
sentence of the Court of the Stationary 2nd 
Class Magistrate of Erode, in Calendar Oase 
No. 619 of 1910. 

ORDER.—The conviction cannot be sap- 
ported. Though the get-up of the accused’s 
packets of beedies bears considerable resem- 
blance to the get-up of the complainant's 
packets, and it may bs that the complainant 
may be entitled in a Civil action to obtain 
an injunction against the accused’s selling 
his goods in such packets, yet the trade- 
mark used by the accused, a crescent encirel- 
ing a crown over the letters A. M. R, is 
sufficiently different from the complainant's 
trade-mark, a crescent encircling a star over 
the letters A. G. M. I do not think that it 
can be said that the accused has bsen guilty 
of using a false trade-mark, cr of selling 
goods having a counterfeit trade-mark. The 
dispute is one which may be fitly decided in 
a Oivil Court, vide Surja Prasad v. Mohnbir 
Prasad Tribedy (1), Emperor v. Bakaullah 
Mallik (2) and Dowlat Bam v. Emperor (8). 
The conviction is set aside aud the fine, if 
paid, must be refunded. The petitioner is 
entitled to a refund ofthe sum of Rs. 100 
ordered to be paid as costs and to a return of 
ihe property directed to be forfeited, 

Conviction set aside. 

(1) 11 C, W. N. 887; 6 Cr. L. J. 151. 


(2) 31 C. 411; 8 C. W. N. 807; 1 Cr. L. J. 140, 
(3) 32 C. 431; 2 Cr. D. J. 326. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision PETITION No. 1545 or 1911. 
February 9, 1912. 

Present:— Mr, Justice Kensington. 
BALMOKAND AND OTHERS— ÜOMPLAINANTS 
— PETITIONERS 
iersus 
NANAK CHAN D— Accusep-—~Responpant. 

Practice (criminal)— Witness in attendance—Magis- 
trate unable to record evidence—Adjournment— Wit- 
nesses to be told to appear at newt hearing. 

Where a Magistrate has entertained a complaint, 
he is bound to proceed according to law. 

. Where a Magistrate is unable to record the evidence 
of the witnesses in attendance on the date fixed and 
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the caso is adjourned, the witnesses should be told to 
appear on the adjourned date, A party should not be 
required to repeatedly summon his witnesses on pay- 
ment of fresh process-fees merely because the Magis- 
trate is unable to record evidence on the date origi- 
nally fixed. l 

Petition, under asction 435 of the Oriminal 
Prozedare Code, for revision of the order of 
the Magistrete, Ist Olass, Lahore District, 
dated the 10th of Ostober 1911, dismissing 
the complaint under section 204, clauss 3, 
of the Criminal Procedure Code. 

Mr. Nihal Ohand Mehra, for the Petitioners, 

Lala Bhagwin Das, for the Respondent. 

JUDGMENT.—In this ease a complaint 
was instituted on the 14th Augast under 
section 145 and section 107, Criminal Pro- 
cedare Code. On the 16th August, notice 
issued for the Ist September. The œm- 
plainant paid process-fee for eight witnesses 
whom he desired to call for that date, and 
all but two of these were duly served. 

On the Ist September, no evidence was 
taken and the case was simply adjoarnel t» 
lO;:h Ostobar. The Magistrate does not 
appear to have done what he was required 
to do by telling the witnesses ia attendinos 
to appear on the adjourned date. . 

On the 4th October, the complainant, finding 
apparently that no such orders had been given 
to his witnesses, applied for fresh summons 
for the aix men already summoned and two 
others, for the 10th Octobar. 

On the 10th, the Magistrate dismissed the 
complaint on the ground that the application 
of 4*h October had baen made too late. 

The Magistrate’s procedure was quiteim- 
proper and the order of dismissal is not 
fair to the complainant. A man should not be 
required to repeatedly summon his witnesses 
on payment of fresh process fees merely 
because the Magistrate may have bsen unable 
to record the evidence on the date originally 
fixed. The complaint may or may not ba 
substantial, but having entertained it, the 
Magistrate is bound to proceed by law. 

The revision is allowed. ‘The order of 
dismissal, dated 10th October 1911, is set 
aside as not justified, and the Magistrate 
should now take steps to see that the com- 
plainant and his witnesses are givena fair 


hearing. 
Revision allowed, 
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(s. o. 9 A, L. J. 17.) 
ALLAHABAD HIGH COURT. 
lixecution Sgoosp Civ L APPEAL No, 663 
cF 1911. 

November 30, 1911. 
Present:— Mr. Justice Tadball, 
MEWA LAL AND ANOTHER — DEOREE-HOLDERS 
— ÁPPELLANTS 
VEI SUS 
AHMAD ALI-—JupamENT-DEBTOR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 48—Fraud 
—Hotension of period of lamitation—First application 
for arrest-—Second application for attachment— Whether 
second application 48 in continuation of the first--Ewe- 
cution of decree. 

Where an application is made for execution of a 
decree by arrest of the judgment-debtor, and then a 
second application is made for execution by attachment 
of his property, the second application is not in con- 
linuation of the first. 

Where a judgment-debtor evaded arrest and, when 
finally arrested, spent two years in pretending to pro- 
secute proceedings in aninsolvency Court whereas 
he never intended to press them and thus successfully 
prevented the decree-holder from executing his dec- 
ree within the period of 12 years : 

Held, that the judgment-debtor was guilty of 
fraud within the meaning of section 48 of the Civil 
Procedure Code, 1908. 

Beni Prashad v. Kashi Nath, 6 A. L., J. 401; 2 Ind. 
Cas. 2229 followed. 

Execution second appeal against an order 
of the District Judge of Allahabad. 

Mr. Damodar Das, for the Appellants. 

JUDGMENT.—This appeal arises ont 
of execution proceedings. The appellants 
obtained a decree on the 18th of December 
1895, against the opposite party. On the 12th 
of September 1907, they applied for the arrest 
of the judgment-debtor. This was the last 
one of the applications made within the 
period of 12 years from the date of the deores. 
Several attempts were made to arrest the 
judgment-debtor who successfully evaded 
them until one day he inadvertently attended 
the Court, thinking that he was protected 
from arrest by some provision of law. He 
was arrested, and he at once applied to 
the Court to be allowed to apply in an 
insolvency Court to be declared insolvent. 
He putin his application, and for two years 
the proceedings continued in the insolvency 
Court until they were finally struck off for 
want of prosecution. Inthe meantime, the 
appellants had applied for attachment of 
certain property. That property was releas- 
ed on an objection preferred by the judgment- 
debtor’s wife to the effect that it had been 
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transferred to her by her husband. On the 
Ist of August 1910, the decree-holder 
made the present application for execution 
of his decree by means of the attachment of 
certain money deposited in Court to the 
credit of the judgment debtor. Objections 


"were taken thatthe application was barred 


by time in that it had been made more than 
12 years after the date of the decree. The 
Court of first instance held that the pre- 


sent application was one in continu. 
ation of ihe fcrmer application of 12th 
September 1907. It further held that 


the judgment-debtor had been guilty of 
fraud, and concluded that the applicatio 
was not barred by section 48 of the Code ot 
Civil Procedure. On appeal, the  Distriot 
Judge held tbat iuo present application 
was notin continuation of the former appli- 
cation. He refused to decide the question 
as to whether or not the judgment-debtor 
had by fraud or force prevented the execution 
of the decree at some time within 12 years 
preceding the date of the present application. 
In this the lower Court was wrong. It ought 
to have gone into the question which was 
distinetly raised between the parties. 

On the question as to whether the present 
application is one in continuation of the 
former application of 12th September 1907, 
I fully agree with the lower Court that it 
i8 not in continuation of the former applica- 
tion. The former application was for execu- 
tion by arrest of the judgment-debtor. The 
present application is one for execution by 
attachment of a sum of money. Bat on 
the second point, L fully agree with the 
Court of first instance that the judg- 
ment-debtor has by fraud prevented the 
execution of the decree within 12 years 
immediately preceding the date of the 
present application, The case very much 
resembles that of Benz Prasad v. Kashi Nath 
(1), There cannot be any doubt that the 
judgment-debtor evaded arrest and, when 
finally arrested, spent two years’ time in pre- 
tending to prosecute proceedings in an in. 
solvency Court—whereas he clearly never 
intended to press them. He has done his 
beat and most successfully prevented the 
decrce-holders from executing their decree 
within the period of 12 years. Therefore, 
in my opinion, the present application for 


execution is not barred by section 49 of the 
(1) 6 A. L. J. 401; 2 Ind. Cas, 222. 


930 


FATMA t, IMTIAZI JAN. 


Code of Civil, Procedure. I threfore allow 
this appeal, set aside the decree of the Court 
below, and restore that of the Court of first 
instance. The appellants will have their 
costs in all Courts. 

Appeal allowed, 





(s.c, 1 P. R. 1912; 83 P.W. R. 1212.) 
PUNJAB CHIEF COURT. 
First Cryis Appeat No. 1107 or 1909. 
April 1, 1911. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 
Musammat FATMAÀ—PLAINTIF£-— 
APPELLANT 
veraus 
Musommat IMTIAZI JAN altas ORUNI 
JAN AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Limitation —Principal and agent— Accounts —Suit for 
rendition of accounts against agents hetrs—Rendi- 
tion of accounts, meaning of-~Refusal, what constitutes 
—Limitation Act (XV of 1871), ss. 62, 89, 120. 

The refusal by an agent to render accounts, men. 
tioned in Article 89 of the Limitation Act, 1877, must 
be an express refusal on a definite date and not merely a 
virtual refusal to be inferred from the ommission or 
failure on his part to fulfil a promise made by 
him to render the account to the principal in answer 
to a demand by the latter. 

Hari Narain Ghose v. Administrator-General, 8 C. L, 
R. 446, dissented from. 

Basin Sarkar v. Barada Kishore, 11 C. In J. 48; 
5 Iud. Cas. 186, explained and distinguished. 

Rendition of accounts by an agent means somethiug 
more than-merely sending the accounts or making 
over account-books to the principal; it means and 
inoludes submitting and explaining accounts to the 
principal and paying over to him any balance which 
might be found due from the agent upon the taking 
of accounts. 

A. suit for rendition of accounts, against the heirs of 
a deceased agent, ag regards the receipt by him of 
the rents and profits of the principal’s property which 
was under his control during his life-time, with a 
prayer for realization of the amount due from the de- 
conased's estate, is governed by Article 120, and not 
by Article 62 or by Article 89 of the Limitation Act, 
and limitation begins to run from the date of the 
agent’s death. 

Seth Chand Mal v. Kalian Mal, 96 P. R. 1886, Guru- 
das Pyne v. Ram Narain Sahu, 10 C. 860, 11 1. A. 59 
and Rao Girraj Singh v, Ram Raghubir, 31 A. 429; 2 
Ind. Cas. 118, followed. 


First appeal from the order of the Addi- 
tional District J udge, Delhi, dated 24th 
August 1903. 

The Hon'ble K. B. Muhammad Shafi and 
Hou'ble R. B. Shadi Lal, for the Appellant, 
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R. S. Pandit Sheo Narain, Mr. Muhammad 
Shah Nawaz and Sh. Abdul Kadir, for the Re- 
spondents. 

JUDGMENT.—The following pedigree- 
table will help to an understanding of the 
facts of this ease: — 
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Sheikh Rahim Bakhsh, a rich merchant of 
Lakore, had two wives, Musisimat Nizam Bibi 
and Masammat Fatma Bibi, By his first wife, 
Musammat Nizam Bibi, he had two sons and 
one daughter, and by his second wife, 
Musammat Fatma Bibi, he had five sons and 
several danghters. By a registered deed, 
dated the 16th February 1872, Sheikh Rahim 
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Bakhsh gifted to his second wife, Musammat 
Fatma Bibi, four properties which are set 
out in detail at page 4 of the printed record. 
This was followed by another registered 
deed, dated the 12th May 1873, by which 
Muhammad Shafi, eldest son of Sheikh Rahim 
"Bakhsh by his second wife, gifted in favour 
of his own mother five bungalows situated in 
the Mian Mir Oantomment and Lahore, the 
details of which are given at page 7 of the 
paper-book. On the llth November 1876, 
Sheikh Rahim Bakhsh, before proceeding to 
Mecca on pilgrimage, executed another 
deed of gift under which, after settling 
the greater part of his proparty, both 
moveable and immoveable, on his minor 
sons, Muhammad Rafi and Muhammad 
Naqi, out of the residue he gifted to their 
mother, Musammat Fatma Bibi, a sum of 
Rs, 1,000 and in addition thereto allowed her 
an annuity for her life at the rate of Rs. 200 
per mensem chargeable on and to be paid ont of 
theincome of theestateconveyed to Muhammad 
Rafi and Muhammad Nagi. Sheikh Rahim 
Bakhsh returned from Mecca and continued 
to carry on business as a general merchant 
in Lahere until his death, which took place at 
Delhi in April 1889, Both Muhammad Shafi 
and Muhammad Taqi had predeceased Sheikh 
Rahim Bakhsh; so atthe time of his death, 
Muhammad Rafi waa his eldest surviving 
son by zsiusammat Fatma Bibi. Muhammad 
Rafi appears to have attained the age of 
majority towards the end of 1399 or inthe 
beginning of 1890, but Muhammad Nagi was 
at that time admittedly a minor and he re- 
mained a minor for some years. 

Towards tho end of 1889, Musammat Nizam 
Bibi and her issue brought a suit (Original 
Suit No. 350 of 1889) in the Court of the 
District Judge, Delhi, against Musammat 
Fatma Bibi and her issue for partition of the 
whole of the property alleged to have been 
left by Sheikh Rahim Bakhsh, on the allega- 
tion that the said property was in the posses- 
sion of the then defendants, and that they had 
refused to give the then plaintiffs their proper 
Share. In that suit, the then defendants 
including Muhammad Rafi pleaded, inter alia, 
that the bulk of the property then in dispute 
had been gifted by the late Sheikh Rahim 
Bakhsh, by registered deeds, dated the 16th 
February 1872, 12th May 1873 and llith 
November 1876, in favour of Musamma, 
Fitma and Muhammad Rafi and Mubammaj 
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Nagi respectively, and that the suit in 
respact of the properties covered by the 
said deeds of gift, must, therefore, fail. Ona 
of the issues framed by the Court in that 
suit was as follows:— 

"Arethe three gifts of the 16th February 
1872, 12th May 1873 and 11th November 
1876, valid? Were they acted upon?" 

Upon this issue, the District Judge found 
with reference tothe gifts of 1872 and 1873 
“that the gifts in question were complete 
being accompanied by possession and that 
this possession had continued unbroken and 
uninterrupted in the life time of the donors. 
The gifts were, therefore, valid” (page 19 of 
the record). Similarly, with regard to the 
gift of 1676, the Judge held that it “was a 
valid one and that it was fully and completely 
acted upon so far as ib could have been" (page 
21). As a result of his findings on the whole 
ease, the District Judge, on the 13th May 
1891, decreed the then plaintiffs’ claim 
against Mahammad Rafi only in respect of 
the three properties which he held to 
have constituted Rahim Bakhsh’s paternal 
estate and which had not baen gifted away by 
him. We havereferred to this litigation of 
1889.91 bseause the pleadings of the parties 
in that suit with respect to the gifts of 1872, 
1873 and 1876, the issue drawn by the 
District Judge regarding their genuineness 
and validity and the finding recorded by him 
on that issae, have a bearing on the present 
litigation in connection with the question of 
res judicatt, which has baen raised by the 
pressnt defendant-respondent No. 1 and has 
been decided against her by the lower Court. 
Sinos the death of her husband in 1389 
Musimnit Fatma Bibi seems to hava 
lived peaceably with her sons, of whom 
Muhammad Rafi was the eldest and he 
as the eldest male member of the family 
appears to have managed the family busi. 
ness and to have had in his hands 
the control of the extensive family estate, 
consisting of valuable house and shop 
property situate in Lahore, Mian Mir 
and Delhi. Muhammad Rafi died in Sep. 
tember 1902, and thereafter Mubammad 
Naqi is said to have assumed the control 
and management of thefamily business and 
the family estate. The gait, out of which the 
present appeal has arisea, was brought on 
the 14th Jaly 1905, by Musitmmié Fatma, 
azainss Mysemm + Imbiagi Jan, widow of 
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Muhammad Rafi, and against his sors and 
daughter, Mumtaz-ud-din, Muazz-ud-Din and 
Zuhra Bibi (who are all minors), for rendi- 
tion of accounts, the suit being valued ab 
Hs. 10,500. The prinsipal allegations, on 
which the suit was based, were that the 
plaintiff was the owner of the property 
described in thelist attached to the plaiot, 
consisting of 18 bungalows in Lahore and 
Mian Mir and one honse in Delhi; that after 
ihe death of her husband, she made over the 
management of the said property to her son 
Muhammad Rafi who continued to realize 
the rent thereof as her agent ard on her behalf 
till his death on the 10th December 1902; that 
Muhammad [Rafi had also reatizad, as her 
agent, the sum of Rs 1,000 and Rs. :0 per 
mensem which had been gifted to her by her 
hasband (under the deed of 1876); that Mu- 
hammad Rafi during his life-time had not 
rendered tothe plaintiff an aocount of the 
rents and profits of the said property; and that 
after his death, the defendants, who were 
his heirs, had also not rendered any account, 
although they had been called upon t» do 89, 
The plaintiff prayed that defendants b» called 
upon to render an account of the income of 
the property and of the sum of Rs. 1,000 cash 
and of Re. 20 per mensen which Muhammad 
Rafi had realized as her agent, that a decree 
for the amount found due by the deceased 
be passed against his property, and that all 
such directions as may be necessary for 
rendition of accounts and recovery of money 
due to plaintiff be issued. 

In answer io the plaint, defendant No. I, 
who is principal defendant in the case, filed 
& written statement on the Ist November 
1905, in which she pleaded in substance 
that the plaintiff was not owner of the pro- 
perty referred toin the plaint, that she had 
never made over the mavagement of the 
said preperty to Muhammad Rafi, that 
Muhammad Rafi had never realized the 
rents and profits of the said property 
on behalf of the plaintiff, and that the suit 
was barred by limitation, The defendants 
Nos. 2 to 4 also filed a written statement, 
through their guardian Muhammad  Naqi, 
in which the plaintiff’s claim was prac- 
tically admitted. On the nd November 
1905, the District Judge (Mr. Harcourt) 
framed six issues, the first of which was 
" whether the suit as framed is barred by 
time.” After the issues had been framed, 
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the District Judge thought is necessary to 
examine the plaintiff and defandaat No. I as 
partics, and as they were both pudainashin 
ladies, their statements were taken by com- 
mission onthe 12th December 1905 (pp. 32 
to 34 of the record). After several adj ourn- 
ments, the case came up for hearing before 
Mr. Ellis who had succeeded Mr. Harcourt 
as Districh Judge; and Mc. Ellis took down 
the statements of the Pleader for the plain- 
tiff aud of the Counsel for defendant No. 1 
on the 16th May and 19sh Muay 1905, res- 
pectively (pp. 36 to 38). The learned 
District Julge then framei the following 
issues; — 

(1) Were the respective gifts of February 
1872, May 1373 and November 1876 duly 
and properly execated ? 

(2) If execated, were they not intended 
to be operated on, 3. e, were they merely 
made with i: tent to defeat the righta of other 
beira? 

(3) Are the pleas of non knowledge of the 
deeds and the intention of non-operation 
ineonaisten& ani canros the defendant raise 


the pleas? 
(4! With respect to the deed of 1873, had 
Muhammad Shafi the power to csavey 


irrespective of the authorization of his father 
and did he reseive such authorization? 

(5) Did plaintiff appoint Muhammad Raf 
as her agent to recover rents, and if so, for 
what period? 

(G) If so, does a suit for accounts against 
the heirs of an agent not lie? 

(7) Is defence estopped by former plead- 
ings? 

These issues, ib will be observed, are in 
some respects different from the issues framed 
by Mr. Harcourt on the 2ad November 
1905, and it is worthy of note that no issue 
on the point of limitation was drawa. Of the 
above issues, the most important are the first, 
the second, the fifth, and the seventh issues, 
of which the first ‘two and the last are con- 
nected together and bear upon the question 
whether or not the plaintiff is the ‘owner 
of the property set forth in the list attached 
to the plaint, and in respect of the manage- 
ment of which she alleges that she appoint- 
ed herson Muhammad Rafi as her agent. 
The fifth issue relates to the alleged re- 
lationship of principal and agent between 
the plaintiff and Muhammad Rif and is 
the most material issue in the casa. - The 


Vol. XIII) 
FATMA vo. IMTIAZI JAN. 


other issues have not been discussed before 
us anc may, therefore, be left out of con- 


sideration. With reference to the four 
issues jast mentioned, the lower Court 
(Lala Sri Ram  Poplai) has held (1) 


that the three gifts of 1872, 1873 and 
1876 were made merely with the object. of 
defeating the rights of Rahim Bakhsh’s first 
wife, Musammat Nizam Bibi, and her children 
and were not acted upor; bat (2) that dafen- 
dant No. 1, as representative cf Muhammad 
Rafi, was precluded by section 18 of the Civil 
Procedure Code, 1832, from setting up a 
defence founded on the fictitious nature of the 
said gifts, as the question of the genuineness 
and validity of those gifts was res 2ud2caía 
between the parties by reason of the 
decision of the District Judge of Lahore, 
dated the 13th May 1891, in Original Suit No. 
930 of 1889; (3) that the plaintiff has failed 
to show that Muhammad Rafi was appointed 
by her as her agent to :manageon her behalf 
the property referred to ia the plaint and to 
receive the rents and profits thereof; (4) that 
all that has been shown is that Mahammad 
Rafi acted as plaintiff's agent in realizing the 
income of the said property, not in his private 
capacity as plaintiff's son but in his capacity 
as thé manager of the firm of Muhammad 
Rafi and Brothers, of which he was the 
senior partner. As a result of the above 
findings, the lower Court has held that the 
plaintiff bad no cause of action as regards the 
rendition of accounts against the defendants 
in their private capacity as heirs of Muham- 
mad Rafi, but that she was at liberty to sae 
lhem and other members of the firm of 
Mubammad Hafi and Brothers on the ground 
that Mubammad Rafi, as a partner of that 
firm, had managed her proparty and received 
the income thereof. The plaintiff's suit has, 
therefore, been dismissed. 

From the decree of the District Judge, an 
appeal has been preferred io this Court by 
the plaintiff, acd we have heard tho appeal 
argued at great length on both sides. The 
questions, which require determination in this 
appeal are;— 

(19 Whether the plaintiff's suit was in whole 
or in part barred by limitation. 

(2) Whether the decision of the District 
Judge of Lahore, dated the 13th May 189], 
in Original Suit No. 333 of 1883, operates as 
res judicata between the parties as regards 
the question of the genuineness and validity 
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of the thras gifsa of 1872, 1873 and 1873, 
respectively. 

'8) Whether, if the said decision does not 
oparate as res audiert2z, the aforesaid gifts 
were duly executed and acted upon and were 
valid. 

(1) Whether Mahammad Rafi acted as 
plaintiff? agent in managing the property 
that balonged to the plaintiff under the gifts 
in question and in realising the rents and 
profits thereof, 

(5) Whether, if Muhammad Rafi acted as 
plaintiff's agent in the management of the 
said property in his capacity as senior partner 
in the firm of Muhammad Rafi and Brothers, 
the defendants, as heirs of Muhammad Rafi, 
were alone liable to the plaintif in a suit 
for rendition of accounts, without the other 
members of the firm being joined as de- 
fendants. 

We now proceed to discuss thesa questi»ns 
seriatim. 

As regards the question of limitation, it his 
been argued by the learned Pleader for the 
defendant, Musammat Imtiazi Jan (whois the 
sole contesting responden: in this appeal), that 
the suit was barred by time under Article 89 
of the second Sshedule of the Limitation Act, 
1877. In this connection reliance has baen 
plaesd on tha plaintiff's statement in the 
lower Court, dated the 12sh Dacember 1905 
(p. 33), which runs as follows: — 

"f always called upon Mahammad Raf to 
render aocounts, but he kept putting off the 
matter and did not render any account. On 
coming here (Dalhi), I wrote to him letters 
and he sent replies to those letters. I pro- 
duce the letters received by ma." 

In one of these lettera (latter dated tha 
lith December 1825, markei as Exhibit E.), 
which was so producaed by the plaintiff, 
Muhammad Rafi writes to the plaintiff as 
follows: — 

"I send carrency notes of the value of 
R3. 400. Taesesims are due on account of 
November..,........ 16 God helps, L will send 
accounts towards the end of December..,.,, 
ere ,ln future, I will send at ones any amount 
that is realized by me." 

With reference to this letter and to the 
statement of the plaintiff set forth above, the 
learned Pleader has contended that as- 
counts having baen demanded by the plain- 
tif from Muhammad Rafi from time to 
time, and Muhammad Rafi having per- 
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sistently neglected to render accounts after 
having promised to send accounts by the end 
of December 1895, the plaintiff's cause of ac- 
tion against Muhammad Rafi accrued on the 
lst of January 1896, and that, therefore, the 
present suit against the heirs of Muhammad 
Rafi was long barred by time under the 
Article of the Limitation Act above referred 
to. In support of this contention, two deci- 
sicns of the Calcutta High Court— Hari 
Narain Ghose v. Administrator-General (1), and 
Basin Sarkar v. Barada Kishore (2)—have 
been cited. The head-note of the first 
mentioned decision runs as follows:— 

"An account of his receipts and dis- 
bursements having been demanded from a 
Mukhtar, he, on the 3rd of August 1872, 
wrote a letter in which he promised to 
render full accounts during the ensuing 
vacation. This he neglected, though he 
did not refase to do. Held, that the limit- 
ation for a suit to compel an adjustment 
of account ran from the time when the 
defendant’s promise to render account was 
broken and was governed by Act IX of 1871, 
Schedule II, Article 90 (see Act XV of 1877, 
Schedule II, Article 89).” 

This ruling, so far as ib goes, seems to 
help the defesdant’s Pleader; but with every 
respect to ibe learned Judges who decided 
that case, we do not think that the view 
taken by them is corre:t. The judgment is 
a brief one and no reasons whatever are 
given by the learned Judges in support of 
their decision. In the body of the judgment 
they observed:-— 

"In this case, the lower Court tand that 
the account being demanded, the defendant 
at first promised to render it dunng the 
vacation of 1872, that is, in Assn or Kartick 
12:9, but he never fulfilled that promise and, 
therefore, virtually refused to render the 
account at that time. The present suit 
is brought on the 15th of June 1875 or 
Assar 1282, and it is accordingly in time.” 
According to Article 89 of the present Limita- 
tion Act, 1877, which corresponds to Article 
90 of Act 1X of 1871, in a suit by a principal 
against his agent for moveable property re- 
ceived by the latter and not accounted for, 
limitation begins to run from the date when 
the account 18.................. demanded and 
refused, or when no such demand is made 


(1) 8 C. L. R. 446. 
(2). 11 C, L. J. 43; 5 Ind. Cas, 186. 
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when the agency terminates. "The largrage 
of this Article, in our opinion, clearly contem- 
plates that, apart from the termination of 
agency, the cause of action must accrue to 
the principal against his agent on a definite 
date, avd that date must be the date on 
which the account having been demanded by 
the principal from the agent is refused by 
him. The refasal by the agent to comply 
with the principal’s demand for the account 
must, in our judgment, be au express refusal 
on a definite date; for if the non-fulfilment 
of a promise on the part of the agent to 
render account during a particular period or, 
where no definite period is named, within a 
reasonable time from the date of the demand, 
were held to be tantamount to a refusal to 
render the account at the end of that period 
or such reas nable time within the paur- 
view of Article 89, very many difficulties in 
the application of that Article might con- 
ceivably arise. For instance, the agent in 
answer to a demand by the principal for an 
account might promise to render the account 
without naming a definite period, and on his 
failing to do so within a reasonable time, and 
on the demand being repeated, he might 
renew the promise from time to time, and 
yet fail for a considerable period to render 
the account as promised. If such conduct 
on the part of the agent is to be deemed to 
amount to a virtual refusal, to use the 
words of the learned Judges of the Calcutta 
High Court, to render the account within the 
meaning of Article £9 of the Limitation Act, 
as seems to have been held in the above 
cited case, and as, in fact, has been contended 
before us by the defendant’s Pleader, it would 
be impogaible to fix the terminus a quo for 
the purposes of applying the said Article. In 
our opinion, the correct interpretation of the 
Article in question is to hold that the 
refusal by the agent to render account as 
mentioned therein must be an express re- 
fusal on a definite date and not merely 
a virtual refusal to be inferred from the 
omission or the failure on his part to fulfil a 
promise made by him to render the account 
to the principal in answer to a demand by 
the latter. Weare not, therefore, prepared 
to follow the ruling in Hart Narain Ghose v. 
Administrator- General (1). 

The more recent decision of the Calcutta 
High Court—Hasin Sarkar v. Brada Kishore 
(2)—-on which reliance has been placed by 
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the defendant's Pleader, while it approves of 
the ruling discussed above, is not directly in 
point so far as the alleged applicability of 
Article 89 to the present suib is concerned. 
In that case, the point actually decided is, 
that when there is a contrach between 
principal and agent to render accounts year 
by year, Article 116 of the Limitation Act 
applies if the contract is registered, and 
Article 115 if it is unregistered. The Court, 
no doubt, held, following the earlier ruling 
above cited, that the neglect on the part of 
the agent to comply with the principal's 
demand to render account was tantamount 
to a refusal within the meaning of Article 89 
of the Limitation Act, but this opinion was 
mere obiter dictum, as the learned Judges 
accepted the argument that Article 115 of 
the Act was applicable to the oase bafore 
them. But, apart from this, the case is 
clearly distinguishable from the present one, 
in that there the suit was based upon an 
express agreement to furnish accounts year 
by year in pursuauce of which a demand to 
render accounts had been made year by year, 
and there was a breach of the contract by 
the agent at the end of each year by reason 
of his qmission to render the ascounts as 
expressly agreed upon, In other words, 
there had been successive demands by the 
principal in pursuance of the contract and 
'gueeessive breaches thereof by the agent 
ab the end of every year, and the 
principal having brought his suit for ace 
. counts within three years of the last breach, 
it was held within limitation both under 
Article 115 and under Article 89 of the Act. 
In the case before us, there was no express 
contract on the part of Muhammad Rafi to 
render accounts to the plaintiff ab the end of 
any definite period or year;in his letter to 
the plaintiff marked as Exhibit B, he simply 
promised to send accounts to the plaintiff 
towards the end of December 1895. Surely 
this bare promise did not amount to a 
contrast between the parties concerned, and 
his omission to send the acsounts as promised 
by the end of December could not bə 
legitimately construed, especially having re- 
gard to the natural relationship between them, 
to amount to a refusal to render accounts. 
In this connection, we may observe in passing 
that rendition of accounts by an agent means 
something more than merely sending the ac» 
counts or making over aecount-books to the 
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principal; ib means and includes submitting 
and explaining accounts to the principal and 
paying over to him any balance which might 
be found due from the agent upon the taking 
of such accounts. No such rendition of 
accounts was ever promised by Muhammad 
Rafi to the plaintiff, and, therefore, his omis- 
sion to render accounts in this sense could not 
have amounted to a refusal to render accounts. 
We, therefore, think that the plaintiff's cause 
of action against Muhammed Rafi for rendi- 
tion of acsounts did not acerne at the end of 
Decamher 1895 and that the present suit is 
not barred under Article 89 of the Limitation 
Act, 

But, even if Article 89 were held to apply 
to this case, it clearly could not apply to the 
plaintiff's suit 80 as to bar it in respect of the 
renis and profits of the plaintiff’s property, 
alleged to have been received by Muhammad 
Rafi after 1895, for thera is nothing on the 
record to show that after that year the plair- 
tif demanded account on any particular date 
from Mahammad Rafi and that the latter 
refused it. Unless the date of the demand 
followed by a refusal is established, the 
plaintiff'8 cause of action against her agent 
would not accrue under Article 89; and, in our 
opinion, the plaintiffs indefinite statement 
that she always called upon Muhammad Rafi 
to render accounts "bnt that he kept putting 
off the matter and did not render any ac- 
count" (page 83 of the record), cannot be 
interpreted as meaning tnat & specific demand 
for accounts was made after 1895 and that 
Muhammad Rafi refused to comply with the 
demand; Article 89 of the Limitation Act, 
therefore, has no application to the case as 
laid. The Article which is really applicable 
is, in our opinion, Article 120, for the plain- 
tiff’s suit is one, not against Muhammad Rafi 
himself, who is dead, but against his heirs, 
and is for rendition of accounts as regards 
the receipt by Muhammad Rafi of the rents 
and profits of the plaintiff’s property which 
was under his control during his life-time, 
with a prayer that the amount found due 
might be directed to be paid out of the 
estate of Muhammad Rafi in the hands of 
those heirs, To a suit of this description, neither 
Article 62 nor Article 89 of the Limitation 
Act is applicable; ib is governed by Article 
120, and limitation begins to ran from the 
date of the agent's death, which in the case 
before us took place on 10th September 


636 
FATMA t. IMTIAZI JAN, 


1902 [see Seth Ohand Mal v. Kalian Mal 
(3), Gurudas Pyne v. Ram Narain Sahu (4) 
and Hao Girraj Singh v. Ram Raghubir (5)]. 
For these reasons, we hold that the plain- 
tiff’s suit, which was instituted within threa 
years of Muhammad Rafi’s death, was within 
limitation, 

There was a good deal of argument before 
us in refereuee to the second question, namely, 
whether the decision of the District Judge, 
Lahore, dated the 13th May 1821, operated 
as ves judicata as regards the question of the 
genuineness and validity of the gifts of 1872, 
1873 and 1876 relied upon by the plaintiff. 
We do not, however, think it necessary to 
discuss and decide this question as we have 
no hesitation in holdiag, with reference to 
the third question set ont above, that the 
gifts in question were genuine and valid and 
that under those gifts the plaintiff became 
owner of the property covered by them, Tha 
gifts were made by means of registered deeds 
and prima facie they were perfectly genuine 
and valid, as Sheikh Rahim Bakhsh had 
every power to make those gifts. Tha onus, 
therefore, lay on defendant No. 1 of proving 
that those gifts were nominal or fictitious 
and that the plaintiff acquired -no rights of 
ownership in the property gifted. This she 
has entirely failed to prove. No reason 
whatever has been given by the defendant 
why the donor should nos have intended 
these gifts to be acted upon. So far as the 
record goes, he did all in his power to divest 
bimself of his control over the property 
gifted and pnt the donee in poasession thereof, 
By the deed of 1876 Sheikh Rahim Bakhsh, 
before proceeding to Mecca, gifted tha whole 
of his property, with the exception of a small 
residue, in favour of hia two sons Muhammad 
Rafi and Muhammad Naqi and he excluded 
from the operation of that deed property 
which he had already gifted to the plaintiff 
in 1872 as also the property which his son 
Muhammad Shafi, in whose name it had been 
purchased by Sheikh Rahim Bakhsh, had 
gifted to the plaintiff by the deed of 1873. 
Surely, if both these gifts of 1872 and 1878 
had been merely fictitious trausfers, Sheikh 
Rahim Bakhsh would either have treated the 
property covered by them as his own in 1876 
or would have secured deeds of release in 

(3) 96 P. R. 1886. 
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respect of that property from his first wife 
and her children. He was going to Mecoa on 
pilgrimage and was making & fiaal settlement 
of all his property in view of the contingency 
of his not returning home. The fact that 
he did not in any way deal with the property 
covered by the deeds of 1872 and 1873 as his 
own up to 1876, e»apled with the fact that 
he disposed of the rest of his property in 
1876, shows that the gifts in question were 
perfectly bona fide gifts and had not- been 
made with any ulterior object. There is a 
considerable body of oral evidence on the 
record to prove that the plaintiff was con- 
sidered to be the owner of the property which 
had been gifted to her by her husband, and 
that in the books of the family firm, large 
sums of money, alleged to have been realized 
as rents and profits of that property were 
from time to time credited to her. There 
is also evidence to show that Sheikh Rahim, 
Bakhsh himself and after his death Muham.- 
mad Rafi had stated to the tenants of certain 
houses covered by the gifts in question that 
the said houses had been given to the plaint- 
iff and were her property (pp. 44 to 70 of 
the printed record). Further, it is proved 
that the nazul lands, on which stood some of 
the houses and shops gifted to the plaintiff, 
were, subsequent to the gifts, purchased in 
the name of the plaintiff, and that compen- 
sation to the amount of Rs. 71,000 was paid 
by Government to the plaintiff in respect of 
the acquisition of certain property, the sab- 
ject of tbe said gifts, which was in the pro- 
prietary possession of the plaintiff. This 
sum is credited to the plaintiff in the hooks 
of the family firm (p. 56 of the record). 

The mere fact that on his return from 
Mecca, Sheikh Rahim Bakhsh lived with the 
plaintiff in the residential house in Lahore 
which he had gifted away to her previously, is 
absolutely insufficient to show that no genuine 
gift of any property had been made to her 
by Rabim Bakhsh and that, if any such gift 
had been made, it was not acted upon. 
Sheikh Rahim Bakhsh being plaintiff’s hus. 
band would naturally on his return live «with 
her; and i6 would have been the most impro- 
per thing on her part not to have received . 
him or not to have allowed him to live with 
her in the house in question, Not one eireum- 
stance has been pointed out to us by the 
defendant’s Pleader which would, in any way, 
be inconistent with the plaintiff being the 
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owner of the property giftel to her by her 
husband and there are so many weighty fac's 
in support of the genuineness of the gifts io 
question that we have no hesitation in hold- 
ing that those gifts were mids in good faith 
in favour of the plaintiff, that they wore 
acted upon, and that they were perfectly 
valid soas to constitute the plaintiff owner 
of the property convered by thera, 

This brings us to a consideration of the 
question whether Muhammad Rafi acted as 
plaintiff’s agent in managing the property 
which belonged to her and iu receiving the 
rents and profits thereof. This question 
must, We think, be answered in the affirma- 
tive. It is not denied that when Sheikh 
Rahim Bakhsh died, Muhammad Rafi was the 
eldest male member of the family, and that 
he, having attained the age of majority about 
that time, assumed practical control of all 
the property belonging to the family. The 
plaintiff wasa parda-nashin woman, and she 
covld not, therefore, have personally manag- 
ed her estate, which consisted of about 
19 bungalows and houses in Lahore, Mian Mir 
ard Delhi. Her case is that she appointed 
her eldest son, Muhammad Rafi, as her agent 
to manage that property on her behalf and 
to realize the income thereof ; that he conti. 
nued to manageit and to receive the renta 
and profits as her agent up to the date of his 
death ; that out of the iccome so received he 
paid her small sums from time to time, but 
that he never rendered accounts to her as 
be was bound to do, and that at the date of 
his death in 1902, a large amount of money 
was still dae by him to her. The case prima 
facie fits in with the probabilities of the 
situation, and there should be no difficulty 
in believing it,if it receives support from 
attendant circumstances and from evi- 
dence of an apparently trustworthy cha. 
racter relating to the ieceipt of income of 
plaintiff’s property by Muhammad Rafi. 

Itis not necessary in a case of this kind 
that there should be evidence of an express 
contract of agency ; the existence of such a 
contract cau be, and should be inferred from 
circumstances which, considered in the light 
of the relationship and conduct of the parties, 
show that one of them stood to the other in 
ihe relation of agent to principal. There is 
ample material on the record in this case 
in support of such implied contract of agency, 
and the defendant’s Pleader has, in our 
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Opinion, entirely failed to point to any one 
material fact tacompatible with the existence 
of such a cortract. The letters written by 
Muhammad Rafi to the plaintiff (Exhibits A, 
B, D and E) go to show that he was, ab all 
events, in possession of money belonging to 
the plaintiff, that he was making remittances 
to her from time to time and that he felt 
himself under an obligation to render some 
sort of accounts 5o her. The last mentioned 
Exhibit, dated the llth December 1895, is 
more explicit on the point. It shows not 
only that Muhammad Rafi was in posstcssion 
of plaintiff's money, but also that he used to 
realise money on her behalf; and in that 
letter Muhammad Rafi also says that he will 
send ths accounts by the end of December 
1895, and that in future he will remit (to 
the plaintiff) any money which was realized 
by him. He also asks for acknowledgment 
of the receipt of the money remitted, Rs. 400. 
lt is exceedingly difficult to believe that all 
this correspondence means nothing; for no 
suggestion is made of any property other 
than the property referred to in the plaint 
having belonged to the plaintiff which yield. 
ed heran income, and with which income 
the letters under consideration might have 
had some connection, Farther, no reasonable 
hypothesis has been put forward to account for 
Muhammad Rafi being in possession of monies 
on behalf of the plaintiff otherwise than 
as her agent, or to show that he was sending 
money to the plaintiff out of his own pocket 
for her maintenance as his mother. Tho 
contents of the letter of llth December 1893 
are hopelessly at variance with any such 
theory, for they show that Muhammad Rafi 
felt that he was bound to send accounts to 
his mother and to remit her monies due to 
her as of right as soon as he had realized 
them for her. The necessary implication ig 
thas he was receiving money belonging to her 
as her agent, aud that he was either actually 
keeping accounts of the receipts or pretending 
that such accounts were being kept and there 
is a clear acknowledgment of his duty both 
to keep accounts and to submit them to his 
mother. 

The oral evidence produced by the plaintiff 
strongly supports her case as proved by the 
above letters written by Muhammad Rafi. 
Sheikh Mahbab Ali, proprietor of Bombay 
House, Lahore; Sheikh Nabi Bakhsh, shop- 
keeper, Anarkali; Sheikh Chiragh Din, Ke. 
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barya; D. Jennings, Guard, North-Western 
Railway, and Qazi Ghulam Rabbani, Extra 
Assistant Commissioner, Lahore, who as ten- 
ants ocoupied some of the houses and shops 
referred toin the plaint, give more or less 
direct evidence to prove that Muhammad Rafi 
admitted before them that the premises oc- 
cupied by them belonged to his mother, the 
present plaintiff; and as all these witnesses are 
perfectly independent and more or less res- 
pectable, we have no hesitation in believing 
their testimony. Further, Nur Din and 
Karam Elahi, who were servants of the family 
in the life-time of Sheikh Rahim Bakhsh 
and also after his deatb, also fully support 
the plaintiff's case. Sheikh Muhammad Nagi, 
younger brotherof Muhammad Rafi, whose 
position as an Honorary Magistrate, Lahore, 
gives weight to his evidenes, proves that 
ever since he attained years of discretion he 
saw Muhammad Rafi regularly realizing the 
income of the plaintiff's property on her 
behalf, and that he himself never did so 
during Muhammad Rafi’s life-time. He adds 
that the income of the said property was 
realized by Muhammad Rafi through Nur Din 
and Karam Elahi, servants of the family, 
and that extries in respect of ib were made 
by the said Karam Hilahi and Munshi 
Muhammad Husain in the baht khata to the 
plaintiff's credit. This is amply supported 
by the evidence of Karam Elahi (pages 67 
to 70 of the record). Muhammad Husain 
appears to have died about 1895, and in the 
books of the family firm there is a long 
series of entries in his hand showing credits 
made to the plaintiff in respect of sums of 
money realized as the income of the plaintiti'a 
property. The witness proves that in the 
roznamcha of the plaintiff, commencing Ist 
July 1889, the balance brought forward 
to her creditis Rs, 5,000, and that from 
that date, rents are credited inthe roznamcha 
apart from the accounts of the shop. The 
book runs up to 30th April 1894. Up to 
that date the accounts are debited to the 
khata of Muhammad Rafi-Muhammad Naqi. 
After that date, the rents of plaintiff's 
property were credited to Muhammad Rafi’s 
own personal property khata. The cross. 
examination of this witness is perfectly 
barren in result so far as the defence is con- 
cerned, and the central fact that Muhammad 
Rafi, the eldest male member of the family 
and the senior partner in the family firm, 
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used to have the income of the plaintiff's 
property realizad and credited to her in the 
books of the family, remains undisturbed. 
In coming to the conclusion that Muhammad f 
Rafi is not proved to have been the agent of 

the plaintiff, the lower Court seems to have 
been impressed by the facts that no separate 
account of the plaintiff'h income was kept: 
thab plaintiff never demanded any account 
of the income of her property; aud that 
the accounts relied upon by the plaintiff 
in the family books are written on blank 
pages left between regular accounts of the 
family firm and aro merely transfer items, 
the existence of which does not affect 
previous or subsequent entries. 

These reasons for disbslieving the existence 
of the relationship of principal and agent 
between the plaintiff and Muhammad Rafi are, 
in our opinion, inconclusive. If no separate 
account of the income of the plaintiff's 
property was kapt by Muhammad Rafi, it 
was not plaintiffs fault. and we do not 
sea how plaintif could have compelled 
Muhammad Rafi to keep a Separate account. 
book. That plaintiff must have demanded 
the account is clear from Muhammad Rafi’s 
letters to which we have referred above, 
and the circamstance that the accounts*'weroe 
never rendered by Muhammad Rafi is perfectly 
immaterial for the purposes of the plaintiff's 
ease. Lastly, wa have not been able to 
verify the alleged fact that the accounts 
are written on blank pages left between the 
regular shop accounts; but even if that 
were 80, it by no means affects their genu- 
ineuess, inasmuch as the entries are most of 
them in the hardwriting of Muhammad 
Husain who died go far back as 1895, and 
it is not suggested that they have been 
forged subsequently. The defendant’s learned 
Pleader has made no attempt to show that 
the fact of any of the items in question 
being transfer items in any way tends to 
disprove the alleged agency, and we can 
attach no importance to this point. For 
all these reasons, we hold that the plaintiff 
has succeeded in proving that Muhammad 
Rafi acted as her agent in managing her pro. 
perty and in receiving the income thereof, 

The above findings dispose of the whole 
case for it is not disputed thatif Muhammad 
Rafi acted as the plaintiff's agent in receiving 
the income of her property, the defendants as 
representatives of Muhammad Rafi are liable 
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to account to the plaintiff in respect of 
that income tothe extent of the property 
which they have inherited from him. In 
this view of the case, the 5th question set 
forth above needs no decision. 

The result is that we accept this appeal, 
set aside the decree of the lower Court, and 
under Order XX, rule 16, Civil Procedure 
Code, pass & preliminary decree directing that 
accounts be taken of the rents and profits of 
the plaintifs properly received by Muham- 
mad Rafi as plaintiff's agent and of the monies 
paid by him tothe plaintiff as such agent 
between the date of Sheikh Rahim Bakhsh’s 
death and the 10th September 1902. The 
case will go backto the lower Court for 
these accocnis to be taken, and the lower 
Court will then passa final decree for the 
amount of money, if any, which might be 
found due tothe plaintiff from the defen- 
dants as Muhammad Rafi’s heirs to be re- 
covered from Muhammad Rafi’s property in 
the hands of the defendant, 

The stamp on the appeal will be refunded 
and other costs will be costs in the cause. 

Appeal accepted. 





4 (s. c. 9 A. L, J. 29.) 
ALLAHABAD HIGH COURT. 

' First Civin APPEAL No. 295 or 1910. 
November 28, 1911. 
Present:—Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 

KANHAI LAL AND ANKoTBER-—PLAINTIFF4— 
APPELLANTS 
versus 


HULAS SINGH AND OTHERS— DEFENDANTS 


— RESPONDENTS, 

Mortgage—Decree for sale not providing successive 
periods for redemption—TFailure to redeem — Prior and 
puisne mortgagee — Right to bring separate suit—Pay- 
ment by puisne mortgagee oj decree on prior morbgage-— 
Shield as against subsequent incumbrancere — Amount 
payable, 

Where in a suit for sale on a morigage, the decree 
gives the subsequent mortgagees the right to redeem 
the mortgage on which the suit has been brought, but 
it does not provide successive periods within which 
different parties might redeem each other, the decree 
cannot debar one of the subsequent mortgagees from 
enforcing his mortgage in a subsequent suit. 

Where one of the subsequent transferees pays off 
the amount due under the decree, he or his heirs can 
hold the mortgage on foot of which the decree was 
obtained as a shield against the other puisne mort- 
gagees. 

Gokuldas Gopal Das v. Puran Mal, 10 O. 1035; 11 I. 
A. 126, followed. 
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A transferee who pays off the decree is entitled to 
claim the amount due under the mortgage on which 
the decree was obtained and not merely the sum due 
under the decree. 

Ganga Pershad Sahu v. The Land Mortgage Bank, 
21 C. 366, 21 I. A. 1; Dip Narain Singh v. Hira Singh, 
19 A. 527, relied upon. 

First appeal from a decree of the Subordi- 


nato Judge of Bareilly. 


Mr. J. N. Chaudri, for the Appellants. 
Mr. B. E. O'Conor (with him Mr. Lalit 
Mohan Banerji), for the Respondents. 


JUDGMENT.—This was a suit by the 
appellants upon a mortgage made in their 
favour by one Ganga Ram Singh, on March 
the 24th, 1890. The principal sum secured 
was Rs. 600, and the mortgagor agreed to 
pay compound interest with yearly rests at 
the rate of 2 per cent. per mensem. The 
appellants in their plaint say that there is 
due to them Rs. 602 on account of principal 
and Rs. 402 on account of interest, but they 
claim only Rs. 10,500. The first respondsut, 
Hulas Singh, resisted the suit on the ground 
that there was no consideration for the 
mortgage and onthe ground that the mort- 
gagor was incapable of understanding the 
transaction, and that the interest was penal 
and excessive and sbould not be allowed. The 
respondenta Nos. 2 to 7 are the sons of Gauri 
Sahai, who purchased the mortgaged property 
in execution of a decree obtained by him 
against the mortgagor upon an unregistered 
mortgage of May 17th, 1888. These respond- 
enis pleaded, and itis now admitted, that 
the mortgagor, on March 2nd, 1690, thatis 
to say, a few weeks before the mortgage now 
in suit, mortgaged the property to one Sham 
Lal who brought a suit upon his mortgage 
impleading both the mortgagor and the 
present plaintiffs, and obtained a decree 
which was made absolute on January the 
15th, 1898, in execution of which one of the 
mortgaged villages was put up to sule and 
purchased by the second respondent, the 
eldest son of Gauri Sahai. After that, Gauri 
Sahai, who, as already stated, had purchasea 
the property at a sale held in execution of 
the decree on his mortgage, paid to the 
decree-holder, Sham Lal, Rs. 2,930 cdd being 
the amount remaining due under tho decree. 
Respondents Nos, 2 to7 pleaded that inasmuch 
as thepreseut appellants were parties to Sham 
Lal's decree and had not chosen to redeem 
Sham Lal's mortgage but allowed Gauri 
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Sahai to pay off the decree, they had lost 
their right to eaforsa their mortgage; and 
these respondents pleaded further that if 
the appellants were entitled to enforce their 
morigage at all, they could do soonly on 
paying the amount dae on Sham Lals 
mortgage, namely, as. 2,930 odd on account 
of principal and Rs. 21,243 on account of 
interest. The present suit was institated 
on the lOth June, 1910, and on August the 
2nd, 1910, the appellants presented a petition 
to the Court ia which they prayed that three 
other persons who were subsequent mort- 
gagees of the property mightbe made de. 
fendants. The Court took up the petition 
on August the 10th, after the time for 
bringing a suit against those three persons 
had expired, and refused to make them 
parties on the ground that any suit as against 
them was barred by limitation. in the view 
which we take of another question which 
arises in this appeal,it is unnecessary to 
express any opinion as to whether tke 
Court below was right in refusing the appel. 
lant's petition of August 2nd. 


The first important question ia this ap. 
peal is whether the appellants can now enforce 
their mortgage. Tae Court balow has held that 
they are not entitled to do s». because they 
were parties to the suit brought by Sham Lal 
and hada right under that decree to re- 
deem Sham Jiwa mortgage, and as 
they did not avail themselves of that right, 
they have lost it and cannot re assert it in 
the present case. Ib seems to us that there 
is nothing in the decree passed in Sham Lal's 
suit that can be held to debar the appellants 
from enforcing their mortgage, and we do 
not understand the decision of the Court 
below on this point. The decree gave the ap- 
pellants and Gauri Sahai a right to redeem 
Sham Lal but did not provide successive 
periods within which tho different parties 
might redeem each other. 


The second and most important question in 
the appeal is, on what terms the appellants 
are entitled to enforce their mortgage. Oa 
their behalf, itis contended that the mort. 
gage of Sham Lal is now merged in the decree 
which he obtained, and that the amount, which 
the appellanta must pay to the respondents 
Nos. 2 to 7 asa condition precedent to 
enforcing their mortgage, must be calculated 
on the deerceand not on the mortgage, We 
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e»nnot acespt this contention. In the first 
place, the decree in Shan Lis suit only 
brings the acant dawn to Octobar the 12ch, 
1907. In the next place, ib is qiite clear on 
the authorities and on principle that re- 
spondents Nos. 29 7, having paid ott Sham 
Lal’s mortgage. are entitled to stand in 
the shoes of Sham Laland to resist the 
sale of the property at the instance of 
the appellants until the amount due on 
Sham Lal's morigage has been paid to them. 
If authority is needad for the proposition that 
respondents Nos. 2 to 7 are entitled to hold 
up Sham Lal's mortgage against the claim of 
the present appellants, we would refer to the 
well known case of Gokni Das Gopal Das v. 
Puran Mal Premsukhdas (1). 

The question whether in a case of this 
kind the amount to be paid is to ba 
calculated on the decree or on the mortgage, 
has baen the subject of several decisions of 
which we need only mention thoss in 
Ganga Pershad Sahu v. The Lani Mortgage 
Bank (2) and Dip Narain Singh v. Hira 
Singh (3). Neither of these casea very closely 
resembles the present case on the facets bat the 
principle on which they rest applies fully to 
the present case. They show that the 
respondents are entitled to b» paid what is 
dae on Sham Lal’s mortgaga and nob merely 
what is dae on the decree obtained by Sham 
Lal. The result is that, io our opinion, the 
appellants are not entitled to bring to sale 
the property mortgaged to them exceps on 
payment of a sum exceeding Rs. 24,000 and 
far exceeding the valae of the property, 
and itis on this account that we do not 
think it necessary to say anything more in 
regard to the decision of the Court bslow on 
the appellani’s petition on. August the l0;h, 
1910. It would obviously be useless to send ' 
the case back to have other parties ad led. 
For the above reasons, we allow this appeal, 
set aside the decree ofthe Court below, 
and give the appellants a detreein thea usual 
form for sale of the mortgaged property 
subject to payment by them of the amount . 
due on the prior mortgage of March the 2nd, 
1898, in favour of Sham Lal. i 


Decree w odified., 
(1) 10 C. 1035; 11 I. A. 128. 
(2) 21 0. 366; 21 I. A. 1. 
(3) 19 A. 527. 
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(s. c. 16 C. W, N. 322.) 
CALCUTTA HIGH COURT. 
Szcogno Civi APesAl, No. 3163 cr 1999. 
August 25, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
Chowdhury MOHADEO PERSHAD— 
PLAINTIFF —APPRLLANT 
tersus 
Sheikh PACHKARI AXE ANOTHER — 


DEFENDANTS — Rest O VDENTB. 

Usufructuary mortyzge—Non-transferable holding — 
Abandonment—Usufructuary mortgagee placed im 
possession-— Payment of rent by tenant—Decree for 
ejectment, 

A usufructuary mortgage of a part Of a non-trans- 
ferable holding is not equivalent to abandonment. 

Mahomed Taqi v. Choa Lal, 7 Ind. Cas. 750; 18 C. L. 
J. 499, relied upon. A 

Consequently, when the tenant of such holding exe- 
cates a usufractuary mortgage in favour of a third 
party, and places him in possession, there is no re- 
pudiation of the relationship of landlord and tenant 
ag between himself and the person under whom he 
holds the land. And if, after the execntion of the 
usufruotuary mortgage, the tenant has paid rent to 
the superior landord and has throughout expressed 
his willingness to hold himself responsible for due 
payment of rent, it cannot be suggested that there 
has been any severance of his connection with the 
land. » 

Therefore, in such a case the landlord is not en. 
titled to a decree for ejectment. 


Appeal from the decree of the second Sub- 
Judgeof Mozaffarpur, dated September 3rd, 
1909, modifying that of the Muasif of Sita- 
marhi, dated March 31st, 1909. 

Babus Uma Kal Mukherjee and Jogesh 
Chandra Dey, forthe Appellant. 


JUDGMENT.—This is an appeal on 
behalf of the plaintiff in an action in eject- 
ment, The subject-matter of the litigation 
is an ocenpancy-holding ia respect of which the 
second defendant was the tenant under the 
plaintiff. On the 12th May 1905, the second 
defendant execnted a usnfructuary mortgage 
in favour of the first defendant under the 
terms whereof the mortgagor was entitled, if 
he so chose, toremain in possession of the 
homestead upon payment of a nominal rent. 
The case for the plaintiff is that upon the 
execution of the usufrueiuary mortgage, the 
second defendant abandoned the holding and 
the first defendant came into occupation as 
mortgagee. The plaintiff, therefore, contends 
that he is entitled to a decree for ejectment 
against both, against the first defendant, 
because he is a trespasser in possession, and 
against the second, because he has-severed his 
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eonnee ion with the holding. The Court of 
first instance accepted this contention as well 
fiandsd and made a decree for ejectment 
against both the defendants. The two defend. 
ats jointly preferred an appeal against this 
decree. The Sabordioate Judge has held that 
in so far as the first defendant is concerned, 
the decree for ejectment must ba maintained, 
batin so far as the second defendant is 
concerned, he is not liable to be ejected. 

On the present appeal, it has been argued 
on behalf of the plaintiff that this view is 
erroneous in law and that the plaiatiff ig 
entitled to a decree for ejectment against the 
transferor as well as the transferee. In oar 
opinion, this contention cannot be support. 
ed. 

On behalf of the appellant reliance has boen 
placed upon the decisions of this Court in the 
cases of Krishna Ohondra Dutta v. Mir n 
Bu ania (1) and Ras? Dall Dui v. Bidhu. 
mukhi Dasi (2). Neither of these cases, 
when analysed, is found v, ba of a2) assistance 
to the appellant. In the first of these cases, 
after a usufraetuary mortgage had bəsn exa. 
cuted by the tenant in respect of a non-trans- 
ferable holdiag, he abandoned it. The land- 
lord found the transferee in possession and 
forcibly ejected him. The originial tenant 
thereupon commenced an action for sischbment 
ugainst the landlord and contended that if 
the vsufructuary mortgage was invalid in 
law, his tenancy had not been terminated and 
he was consequently entitled to ba restored 
to possession. This contention was negativ- 
ed on the ground that the tenant by 
abandonment had terminated his interest in 
the land. This desision possibly goes too far 
and the view may, perhaps, be supported that 
a temproary abandonment does not necessari- 
ly imply an extinction of the rights of the 
tenant, It is not necessary, however, for the 
purposes of the present case to consider this 
aspect of the matter. In the second case, it 
was found that the tenant, after he had creat- 
ed usufractuary mortgage and placad the 
mortgagee in possession of the holding, not 
only completely severed his connection there- 
with but, asa mutter of fact, disappeared from 
the village. Under these circumstances, it 
was ruled that the landlord was entitled to 
possession of the holding not merely as 
against the transferee but also as against the 


(1) 10 C, W. N. 499; 3 C. L. J. 222, 
(2) 10 C. W. N. 719; 4 C. L. J. 306; 33 C. 1094, 
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trausferor. In the case before us, although 
the mortgagee was placed iu possession by the 
mortgagor, yet the latter continued in occupa- 
tion of a part of the land of the holding. It 
is well settled that a usufructuary mortgage 
of apartofa holding is not equivalent to 
abandonment [Mahomed Tagi v. Choa Lal 
(3)]. It has been argued by the learned 
Vakil for the appellant that he was in 
possession as a sub-lessee of the transferee, 
which involved a repudiation of his character 
as tenant ofthe landlord. In our opinion, 
this view cannot be maintained. There isa 
fundamental distinction between asale and a 
mortgage of a holding. A tenant who 
executes a deed of sale may, perhaps, be deem- 
ed to have severed his connection with the 
holding, althongh it would be difficult to 
maintain this view in the light of the decision 
of this Court in the case of Dina Nath Roy v. 
Krishna Bijoy Saha (4). The case of a 
mortgage, however, is reasonably free from 
difficulty. The mortgage is executed on the 
assumption that the tenant has a transferable 
interestin the land. The execution of a 
mortgage by itself does not imply a severance 
of connection of the tenant with the holding, 
because it is only on the assumption that tho 
&ananey continues in operation that the mort- 
gagee can have any subsisting interest in the 
land. Consequently, when atenant execates 
a usufractuary mortgage in favour of a third 
party and places him in possession, there is 
no repudiation of the relationship of landlord 
and tenant as between himself and the per- 
son wader whom ho holds the land. The 
decision of the Full Bench in Nurendro 
Narain Roy v. ishan Ohunder Sen (5) is 
thus of no avail to the appellant. In 
the oase before us, it has further been 
found that the second defendant, after the 
execution of the usufructuary mortgage, has 
paid rent to the superior landlord and has 
throughout expressed his willingness to hold 
himself responsible for due payment ‘of rent. 
It cannot, consequently be suggested that 
there has been any severance of his connec- 
tion with the the land. In so far as the right 
itself is concerned, he has not abandoned it; 
in so far as the physical enjoyment of the 
right is concerned, he is gtill in occupation 
of a part of the land of the holding. Under 
(3) 18 C. L. J. 499; 7 Ind. Cas, 750. 


(4) 9 C. W. N. 379. 
(5) 18 B. L. R. 274, 22 W. R. 22, 
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these cireu mstanoces, it is difficult to appreciate 
how the the view can beseriously maintained 
that the tenant has abandoned the holding 
and that the landlord has become entitled to 
re-enter. The learned Vakil for the appel- 
lantinvited our attention to the provisions of 
section 25, clause (b) of the Bengal Tenanoy 
Act. Thatsection provides that an ocou- 
pancy-ratyat shall not ba ejected by his laud. 

lord from his holding except inexecution of a 
decree for ejectment passed on the ground 

that he has broken a condition consistent 
with the provisions of the Act and on breach 
of which he is, under the terms of a contract 

between himself and his landlord, liable to 

ba ejected. Apart from the qasstion whether 

the Legislature intended to apply this section 

to cases of transfers of holdings, it is neaes- 

sary to observe that the obvious intention of 

the section is that the term of the contract 

should be an express term. I5 has not bean 

suggested that in the case before us, there was. 
any term in the agreement between the second 

defendant and his landlord that the former 

would be liable tobe ejected in the event 

of an attempt at a transfer of the holding. 

We must further bear in mind that if 

reliance is placed upon section 25, the 

provisions of section 153 have also to be 

complied with. There is no suggestion that 

the landlord has made any attempt to 

bring his ease within the provisions of the 

latter section. We are, therefore, of opinion 

that in the case before us, there was no 

abandonment of the tenancy by the original 

tenant and that consequently the landlord is 

not entitled toa decree for ejectmoeut azainst 

him. 

The result is that the decree made by 
the Subordinate Judge is affirmed and this 
appeal dismissed but without any costs 
as the respondent has not entered appear- 
ance. 

Appeal dismissel. 


Vol. XIII] 
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` (s. c. 9 A, 1.7. 19) . 
ALLAHABAD HIGH COURT. 
Srconp Crvin, ArPEAL No. 324'or 1911. 
November 30, 1911. 

Present: —Mr. Justice Karamat Husain and 
Mr, Justice Chamier. 
BALMAKUND —APrPELLANT 
versus 


KUNDAN LAL--HRESPONDENT. 
Limitation Act (IX ef 1908), s. 6 —4Appeal filed one 
day beyond time— Delay in office of Court to deliver copy 
— Sufficient reason —Misapprehension of fact Second 
appeal — Right of appellant fo ratse question. 

By reason of the delay in the office of the Court, 
copies of judgment and decrees of the first Court 
were delivered to the appellant late so that the appeal 
in'the lower Appellate Court was filed one day be. 
yond time, The lower Appellate Court, misappre-, 
hending the fach as to the delay in filing the appeal, 
dismissed the appeal as time-barred: 

Held, that this was a case which eminently re-: 
quired the exercise of the discretion of the Court un- ` 
der section 5 of the Limitation Act. 

An appellant is not debarred from urging in second 
appeal that the lower Appellate Court has improperly 
held that no sufficient cause existed for delay in filing 
the appeal, when it is found that the lower Appellate 
Oourt misapprehended the facts. 


Second appeal from a decree of the 
Judge of the Court of Small Causes of 
Cawnpore, exercising the powers of a Sab- 
ordinate Judge, confirming & decree of the 
Munsif of Akbarpur. — 

Dr. Sarat Ohandra Chaudhri (for Messrs. 
J. N. Ohaudri and Setya Ohandra Mukeri), 
for the Appellant. 

Mr. Motilal Nehru, for the Respondent. 

JUDGMENT.—The only question in this 
appeal is whether the lower Appellate Court 
was right in dismissing the appeal to that 
Court as barred by limitation. The decree «f 
the first Court was passed on the 29th 
September 1910. 'The Courts were closed 
from the 30th of September to the 4th of 
of November and re-opened on the 5th of 
November The appellant applied for the 
necessary copies on the 29th of September, 
but the folios eculd not be obtained. He 
applied again on the 5th of November, and 
onthe 10th of November the usual notice 
was posted on the notice-board. On the 
evening of the 10th or the morning of the 
llth, the Munsif’s office despatched the 
copies by post to Cawnpore to the address 
given on the appellant’s application. The 
cover containing the copies reached the 
appellant sometime on the llth. His Pleader 
says it was on the evening of the llth. The 
appeal was filed on the 12th. The Judge of 
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the Court of Small Causes has declined to 
hold that the appellant has shown sufficient 
cause for not presenting his appeal within 
time. He says that the appellant took 
delivery of the copies on the 10th of 
November. In this, he was clearly wrong. 
An examination of the record shows that the 
appellant did not take delivery on the 10th, 
for the copies were sent to him by post, 
Had the cover been posted on the evening 
of the lOtb, as it might and ought to have 
been, it would have reached the appellant on 
the morning of the llth, and he could have 
filed his appeal on that date. Woe decline to 
hold that the appellant is guilty of negli- 
gence in applying to the Court to send the 
copies to him by post. If they were sent 
on the 10th, they ought to have reached him 
on the llth, iu time for him to file hig 
appeal on that day. If they were despatched 
on the lith, the appellant is notto blame. 
The learned Judge has not apprehended the 
facts correctly. On the facts as we now 
find them, we think this was eminently a cage 
for the exercise of the Court’s discretion under 
section 5 of the Limitation Act. We cannot 
hold that the appellant ia debarred from 
raising the question here, when we find 
that the learned Judge of the lower Ap- 
pellate Court has misapprehended the facts. 
We allow the appeal, set aside the decree 
of the lower Appellate Court and remand 
the case for trial on the merits according 
to law. 
Appeal decreed ; Oause remanded, 





(s. c. 16 0. W. N. 325.) 
CALCUTTA HIGH COURT. 
Civit Rurg No. 2653 or 1911. 

November 23, 1971. 
Present: —Mr. Justice Stephen and 
. . Mr. Justice Coxe, 

A. T. BHUTTACHARY A AND oo.—- 
PLAINTIFFS — PETITIONERS 
versus 
CAWNPORE WOOLEN MILLS Co. Lip. — 
DigrFENDANTS—-O»postrE Parry. 

Place of suing-—Contract—Place of performamce— 
Civil Procedure Code (Act V of 1908), s. 20. 

À. contraot was to be performed by the defendants 
sending certain goods to Ranchi, where they were to 
be accepted by the plaintiff : 

Held, that the contract was to be carried ont at 
Ranchi and the Courts at Ranchi had jurisdiction to 
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SOHNI v. MOHAN KUER. 
entertain a suit for damages for breach of the con- 
tract. 

Rule aginst the decree of the Small Canse 
Court at Ranchi, dated March 17th, 1911, by 
which the suit of the plaintiffs was dismiss- 
ed, 

Babu Nagendra Nath Ghish, for the åp- 
pellant, 

Babus Jogesh Chandar Roy and Sarat 
Chandra Ghosh, for the Opposite Party. 

JUDGMENT.—In this case a firm at 
Ranchi was suing & firm at Cawnpore for 
failure to deliver certain goods on contract. 
The Munsif held that he had no jurisdic- 
tion to try the case. The Rule was granted 
on the opposite party to show cause why 
the judgment of the Court below should 
not be set aside andthe case tried on the 
merits. 

It seems to be quite clear on the facts be- 
fore us that the contract was to be performed 
by the defendants sending the goods to 
Ranchi, where they were to be accepted by 
the plaintiffs. The contrac!, therefore, as it 
stands, was to be carried out at Ranchit. 
This gives the Munsif jurisdiction which 
he should have exercised. There is also a 
question in this case which can only be 
determined by the evidence, namely, whether 
a man named Green had or had not the 
power to make contracts on behalf of the 
defendant, Buton this point we need not 
say anything. We think that the contract 
was to be performed by the delivery of the 
goods at Ranchi and, therefore, in part carried 
out there. 

The rule is, therefore, made absolute and 
the case sent back to the Munsif to be tried 
on the merits, . 

Costs one gold mohur. 

Rule made absolute. 


(s. 0. 9. A. L. J. 28.) 
ALLAHABAD HIGH COURT. 
 LerrsR. Parent APPEAL No. 79 op 1911. 
November 24, 1911. 
Present;—Sir Henry Richards, Kr., K.C., 
Chief Justice, and Mr. Justice Banerji. 
SOH NI—Doeren pant— APPELLANT 
VETSUS 


MOHAN KUER —PraiNTIFF— RESPONDENT. 
Hindu Law-— Mitaksharn—Joini family—Sale in 
enecution of a decree on a mortgage executed by father— 
Son nola party to the mortgage—Right of son's widow to 
impeach the sale—Decree, execution of. 
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PAJRANG BEHARI LAL V. LACHMI NARAIN. 

A Hindu joint family consisted of a father and four 
Sons, one of whom was & minor. The father executed 
a mortgage onthe basis of which rhe mortgagee 
brought a suit for sale and obtained a decree in execu- 
tion of which the property was sold. The minor son 
died leaving a widow : 

Held, that it was not open to the widow of the 
minor son to'say that her husband's share could not 
be mortgaged by his father and could not pass to the 
auction-purchayger ab a sale in execution of the mort- 
gage decree. 

Letters Patent Appeal from the decision of 
Mr. Justice Karamat Husain, printed as 
10 Ind. Cas. 228, under section 10 of the 
Letters Patent. h 

FAOTS are fully stated in 10 Ind. Cas 228 

Mr. Sital Prasad Ghose, for the Appellant. 

Mr. Govind Prasad, for the Respondent. 

JULGMENT.— We thi k that the ground 
on which our learned colleague decided the 
case is correct, and it is unnecersary to go 
into the other cusstion of the powers of a 
Hindu father and the right of the sons 
to challenge the exercise of those powers. 
We accordingly dismiss the appeal with 
costs. 

Appeal disn.isse 1. 


(s. c. 15 C, L. J. 88.) 
CALOUTTA HIGH COURT., 
MisCELLANEOUS Civit, Appean No. 433 
cr 1968, 

December 21, 1902. 
Fresent:—Mr. Justice Harington and 
Mr. Justice D. Chatterjee. 
BAJRANG BEHARI LAL—Joramest-. 
DEBTOR— À PPELLANT 


versus 
LACHMI NARAIN AND ANOTHER 


J)EORER. BobDERS-—HR ESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 244, 258 
—Hxecution of decree— Adjustment of decree out of 
Court—Certificate of adjusimenit— Recognition of pay- 
ment. 

The provisions of section 258 of the old Code are 
express that no payment or adjustment skall be re- 
cognised unless it has been certified; and, therefore, 
an alleged uncertified adjustment is no answer under 
section 244 to an application for execution ofa de- 
ores. 

The objection of the judgment-debtor cannot be 
treated as an application under section 268. 

If a decree-holder agreed with his judgment-debtor 
that he would not execute his decree and that the 
matter should be settled between them, then if he 
broke that agreement, he would be liable for an action 
for damages, just as any other person would who breaks 
an agreement. 

Appeal from the order of tke District 
Judge of Durbhanga, dated the 2nd July 
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Dr. Hash Behary Ghose and Babus Umakali 
Mukherjee, Jogesh Ohandra Roy and Buldeo 
Narain Singh, for the Appellant, 

Babu Lachm: Narain Singh, for the Res- 
pondents. 

JUDGMENT.—This is an appeal against 
an order of the District Judge disallowing 
an objection to the execution of a decree. 
The objection on which the judgment-debtor, 
who is the appellant, relied was that the 
claim under the deoree had been adjusted by 
an agreement between the decree-holder and 
himself and the difficulty that layin his way 
was that no such adjustment had been 
certified under section 258 of the old Civil 
Procedure Code. He meets this by saying 
that by fraud he was prevented from learn- 
ing that the adjustment of the decree had 
not been certified by the deerce.holder in 
accordance with his promise. The difficalty 
that seems to us to stand iu the way of the 
appellant is this. The provisions of section 
958 are express that no payment or adjust- 
ment shall be recognised unless it has been 
certified and, therefore, the alleged adjustment 
relied upon by the objector in the present 
case is no answer under section 244 to an 
application for execution of a decree. Then, 
it is said that it can be treated as a sub- 
stantive application ander section 258 of the 
Civil Frocedure Code, but we do not think 
it can be so treated, 

With regard to the case that the judgment- 
debtor was prevented from getting this 
adjustment certified owing to the fraud on 
the part of the decree-holder, all we need 
say is this, that if, in point of fact, the 
decree-holder agreed with the judgment- 
debtor that he would not execute hs decree 
and that the matter should be settled be- 
tween them, then if he broke that agreement 
he would be liable for an action for damages 
just as any other person would who breaks 
an agreement. With these observations, we 
dismiss the appeal with costs. The hear- 


ing fee in this appeal is assessed ab three 
gold mohurs. 


Appeal dismissed. 
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(s. c. 9 A. L. J. 68.) 
ALLAHABAD HIGH COURT. 
Szoanp Civi, APPEAL No. 1210 or 1910. 
December 16, 1911. 
Justice Karamat Husain and 
Mr. Justice Chamier. 
DIRG BIJAI SINGH-—A»rPELLANT 
versus 
BHAN PARTAB SHAH SINGH AND 


ANOTHER— RESPONDENTS. 

Hindu Law—Mitakshara—Joint family —Manager, 
powers of Alienation by manager—-Necessity — Appeal, 
second—Finding of necessity not a pure question of 

act. 
i The question whether necessity has been established 
for an alienation of family property is nota pure ques- 
tion of fact and a decision that necessity has been 
proved can be challenged in second appeal. 

In ascertaining whether there was necessity for an 
alienation by a managing member, the actual pressure 
on the estate, the danger to he averted or the benefit 
to be conferred on it, are the things to be regarded. 
A. bona fide lender is not affected by previous misg- 
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‘management of the estate. 


A lender is bound to inquire into the necessities 
for a loan and satisfy himself as well as he can 
that the manager is acting for the benefit of the es- 
tate. 

Hanooman Persad Panday v. Musammat Babooee, 
6 M. I. A. 393; 18 W. R. 81, relied upon. 

Where a part of family property was proclaimed 
for sale, and the money advanced on a mortgage of 
such property was actually used to avert the sale 
and the lender dealt with a person who had for years 
managed the property of the family and who had 
obtained the assent of several members of the family 
to the mortgage: 

Held, that, under the circumstances, there was legal 
necessity for the mortgage and for collateral security 
which was not excessive. 

Per Karamat Husain, J.—The exceptional power 
given by Hindu Law io the manager of a joint family 
of transferring family property for family purposes 
must be limited to the narrowest possible compass. 
[n those cases only in which there is an immediate 
and pressing need, in which itis impossible to meet 
the need without making a particular transfer, and in 
which there is no time to obtain the consent of the 
other members of the family, the transfer should be 
held to be binding on the members who have not con- 
sented £o it. 


Second appeal from a decree of the Distriat 
Judge of Gorakhpur, confirming that of the 
Additional Subordinate Judge. 

Mr. Baldev Ram Dare (with him Mr. 
Iswar Saran), for the Appellant. 

Mr. Sarai Chandra | Ohaudhar? (for the 
Hon'ble Mr. Sundar Lal), for the Respondent 


JUDGMENT. 


Caamer, J.— The question for decision in 
this appeal is whether a mortgare made hy 
three members of a joint Hindu family in 
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favour of the first respondent was binding upon 
the appellant who was alsoa member of the 
family. The appellant died since the appeal 
was filed and is now represented by four of his 
sons. His eldest son, Nand Kishore, is the 
second respondent and is one of the three 
who signed the mortgage. 


The following table shows all the membars 
of the family:— 


NADIE SHAH. 








f ] ) 
Sudhisht Drigbijai Surat Singh. ^ Ajrall 
Narain. Singh, | Singh. 

leno = Jadu Nath, 

N 
| 

m 

Jai Karan. . Bishnath. 
EPIS (See ee QUNM 
( | | |) 

Nand Subh Mankaran. Habhika Raj 
Kishore. Karan, Dat. Partap. 

| 

Jaskaran. Another. Another. 


One Dalihaman Singh transferred all his 
property by deed of gift to Jaikaran, Surat 
Singb, Hishnath and Nand Kishore. It 
has been found that the transfer was in- 
tended to operate for tke benefit of the 
whole family and that the property trans- 
ferred was treated by all as part of the 
joint family property. 

In September 1890, the four persons, 
In whose favour the deed of gift had been 
executed, mortgaged part of the property 
to one Kunnu Mal to secure payment to him 
of a loan said in the mortgage to have been 
taken for the purpese of paying the Govern- 
ment revenue and for domestic expenses of 
thefamily. Kunnu Mal put his mortgage 
in suit and obtained a decree for sale of the 
property. On October 14th, 1895, the same 
four persons mortgaged part of the family 
property to the Srst respondent in order to pay 
off Kunnu Mal and avert a sale, On the 
same day, Nand Kishore, Surat Singh and 
Ajrail Singh mortgaged several other vil- 
lages to the first respondent by way of collater- 
al security for the same loan. The first 
respondent brought a suit on his mortgage 
and collateral security and ultimately obtain. 
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ed a decree for sale of the villages comprised 
in the collateral security. The appellant 
claims iu the present suit a declaration that 
what he calls his share in one of the villages 
in not liable to be sold in execution of the first 
respondent’s decree. The remainder of the 
property appears to be in Oudh and to be the 
subject of another suit in that Province. 

The defence of the first respondent is that 
the loan taken from Kunnu Mal was taken for 
family necessity and that the money burrowed 
from the first respondent was talen for the 
purpose of discharging the debt due to 
Kunnu Mal and also for the purpose of 
averting a sale of thy property in execution 
of his decree. It was further leaded that 
the respondent, Nand Kishore, who signed 
the mortgage in favour of Kunnu Mal and 
both deeds of October l4th, 1895, was the 
manager of the property of the family, and 
ihe rest of tho family are bound by his 
acts. It was also pleaded that the ap- 
pellant was a religious devotee who lived in 
temples and wandered about the country and 
the first respondent was not aware of his 
existence when the mortgage of October, 
1895, was made. 

Both the Courls below have found that the 
mortgage of October, 1895, was made for 
family necessity and that the respondent, 
Nand Kishore, was at the time and had been 
for several years previously manager of the 
property of the family. 

The question whether necessity has been 
made out in & case of this kind is not a pure 
question of fact, and, therefore, the decision of 
the lower Appellate Court that necessity has 
been proved ean be challenged in this Court, 
As was observed in a recent case by their 
Lordships of the Privy Council [Kishan 
Parshad v. Har Narain Singh (1)], the Indian 
decisions as to the powers of the managing 
members of an undivided Hindu joint family 
are somewhat conflicting. Itis impossible to 
extract from them any definite rule as to 
what does and what does not constitute 
necessity, nor would it be possible, or even 
desirable, to lay down any definite rule* ap- 
plicable to all cases, for the facts in different 
cases are infinitely different. It has been 
contended by the appellant in the present case 
that in order to constitute legal necessity, it 

(1) 15 C. W. N. 321; 8 A. L. J. 266; 9 M. L. T. 343; 


13 O. L. J. 345: 21 M. L. J. 378; 13 Bom. L. R. 359; 33 
A. 272; (1911) 2 M. W. N. 398; 9 Ind. Cas, 789. 
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must be proved that there was at the date of 
the transaction in question an immediate and 
pressing necessity which must be proved; 
secondly, that it was impossible to meet the 
necessity except by means of the transaction 
in question; and thirdly, that there was no time 
to obtain the consent of the other adult mem- 
bers of the family. No ease has been cited, 
and I know of no ease, which lays down the 
law in this sense. If the rule is as contended 
by the appellant, the manager of a joint family 
property has no power to exercise his disere- 
tion even in case of obvious necessity and his 
acts will bind the family only where both 
necessity exists and the circumstances compel 
him toactat once without reference to the other 
adult members of the family. The powers of 
a manager of a Hindu estate were fully 
considered in the much cited case of Hanco- 
man Persad Panday v. Musammat Babooee 
(2). That was the case of a mother managing 
as guardian for an infant, but the principles 
therein laid down have always been considered 
to apply t> other managers of Hindu 
properties. The actual pressure on the estate, 
the danger to be averted, or the benefit to be 
conferred on it, is the thing to be regarded 
and s bona fide lender is not affected by 
precedent mismanagement of the estate. The 
lender is bound to inquire into the necessities 
for the loan and satisfy himself as well as he 
ean that the manager is acting for the benefit 
of the estate. 

In the present case, part cf the family 
property was proclaimed for sale, the money 
advanced was actually used to avert the sale 
and the lender dealt with a person who had 
for years managed the property of the family 
and who had obtained the assent of several 
members of the family to the mortgage. In 
all the circumstances, it seems to me that there 
was legal necessity for the mortgage. It was 
said that there may have been neceessity for 
the mortgage, but no necessity for the 
collateral security. But it has not been 
suggested that the security given was 
excessive. In fact, as it now appears, it was 
not *excessive. In my opinion, the Courts 
below were right in holding that there was 
necessity for the transaction and that the 
transaction was binding upon the plaintiff, 
who for years had left the management of 
the property in the hands of his son, Nand 


Kishore, l 
(2) 6 M. I. A. 393; 18 W. R. 81, 
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I would dismiss the appeal with costs. 

Karama? Husain, J.—On principle, one 
of the joint owners of a property has no 
power to transfer it for any purpose to 
anybody without the consent of other 
joint owners. The Hindu law seems to 
make an exception in favour of the manag- 
ing member of a joint Hindu family 
when he alienates the joint family pro- 
perty for family purposes. His  excep- 
tional. power to transfer what is not his 
must, on principle, be limited to the 
narrowest possible compass. In those cases 
only in which there is an immediate and 
pressing need, in which it is impossible to 
meet the need without making a particular 
transfer, and in which there is no time to 
obtain the consent of. other adult members 
of the joint family, the transfer should be 
held to be binding on the members who 
have not consented to it. Having regard, 
however, to the view taken by my learned 
brother, Í am not inclined to differ from 
him. . 

Br tae Covrt.—The order of the Court 
is that the appeal be dismissed with 
costs, 

Appeal dismissed. 





(s. c. 18 P. W. R. 1912). 
PUNJAB CHIEF COURT. 
First Civic Arrear No. 1192 or 1906. 
June 17, 1907. 
Present; —Mr. Justice Lal Chand. 
ABDUL KARIM AND OTAHERS— PLAINTIPPS 
— A PPELLANTS 


versus 
Musammat SAHIB JAN—DEFENDANT — 


RESPONDENT. 

Custom —Succession—Daughter—Collaterals of th 
degree—Chohan Muhammadan Rajputs in Jayadhri 
Tahsil of the Ambala District—Declaratory suit — Land 
in possession of mortgagees and tenants—Specific Relief 
(Act I of 1877), s. 42. 

No custom exists among Chohan Muhmmadan Raj. 
puts of Jagadhri Tehsil in the Ambala District by which 
reversioners iu the 7th degree can exclude a daughter 
from succeeding to the ancestral land of her deceased 
father. 

There is no general custom in the Punjab whereby 
daughters are excluded from inheriting their father’s 
ancestral land in the presence of collaterals, however 
remote. Usually reversioners up to the 5th degree 
exclude daughters. 

Samanda v. Nurbibi, 36 P. R, 1955; 37 P. L. R. 1905, 
distinguished. 
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Musammat Sahib Jan v. Karm Bakhsh, [80 P. R. 
1975, not approved. 

Wazeera v. Haku 31 P. R. 1867, Ranjhi Khan v. 
Kamun, 179 P. R. 1889 and Kirpa Ram v. Ude Ram, 
77 P. R. 1896, referred to. 

A suit for a mere declaration of title as owner by 
inheritance is maintainable where one party relies on 
mutation and the other on girdawart entries 
while the land is in possession of either the mort- 
gagees, occupancy-tenants or tenants-at-will and it is 
not shown that defendant has realized the rent from 
the tenants. 

Chinnammalv. Varadrayulu, 15 M, 307, followed. 


First appeal from the order of the District 
Judge, Ambala, dated 27th August 1906, dis. 
missing plaintiff’s claim. 

Mr. Oertel, for the Appellants. 

Mr. Macdonald, for the Respondent. 

JUDGMBNT.—Munir Khan, a Ohohan 
Mohammadan Rajput of Mauza Kharwan in 
Jagadhri Taksil of the Ambala District, died 
about 1888 and was succeeded by his widow 
Musammat Dasondhan who died recently, in 
February 1905. On her death, the estate of 
Munir Khan was mutated in favour of his 
married daughter, Sahib Jar, who has been 
sued by the plaintiffs-appellants for a declara» 
tion that they were by custom entitled to suc- 
ceed to the exclusion of the defendant, T'he 
plaintiffs allege in their plaint that they are 
collaterals of Munir Khan in the 7th degree 
and hold possession of part of his estate which 
had not been mortgaged by his widow, Musam- 
mat Dasondhar. The defendant denied that the 
plaintiffs were related to Munir Khan or werein 
possession of any part of his estate and pleaded 
that in any case by custom she was entitled 
to succeed in preference to the plaintiffs, 
The District Judge after inquiry held that 
the plaintiffs were Munir Khan’s collaterals 
in the 7th degree, and that the property in 
dispute was ancestra!, but he fourd that the 
plaintiffs were not in possession of any 
part of the estate and hence were not entitled 
to sue for & mere declaration, and on the 
merits of the dispute he held that by 
custom the defendant was entitled to suceeed 
in preference to ihe plaintiffs. The suit was 
accordingly dismissed with costs. The plain- 
tiffs appeal. Itisno longer disputed by the 
defendart that the plaintiffs are related to 
Munir Khan as alleged in the plaint, and we 
are satisfied on the record, though the matter 
was contested, that the property in dispute is 
ancestral as held by the District Judge. But 
we are uvable to agree with his finding that 
a suit for a mere declaration of title as owners 
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by inheritance is not maintainable in this 
case. Neither party has succeeded on the re- 
cord to prove his or her possession by affirma- 
tive evidence. Tie defendant relied on the 
mutation entry in her favour and the plain- 
tiffs on entries in the Girdawarz papers. The 
lands are held in actual possession by mort- 
gagees, by oscupancy-tenants and by tenants- 
at-will, The suit was instituted within one 
year of the mutation proceedings and it is 
not at all clear on the record whether plain- 
tiffs or the defendant have received rents 
from the tenants-at-will, Under the cir- 
cumstances, the authority quoted by the 
learned Counsel for the appellants Chinnam 
mal v. Varadrayule (1) seems to be 
exactly in point and we hold that the 
suit for a mere declaration of title was 
maintainable. On the merits, we do not see 
any good reason for differingfrom the view 
taken by the District Judge. It was con- 
tended for the appellants that the onus lay on 
the defendant to prove that by custom she was 
entitled to succeed in preference to the plain- 
tiffs who areagnatie relations of her father, 
Munir Khan. 

An unreported judgmentin C. A. No, 522 
of 1395, which is apparently cited with ap- 
proval in Samanda v. Nur Bibi (2), was 
quoted to support this contention. 

Samanda v. Nur Bibi (2) was a case of 
Naru Rajputs of Tahsil Thanesar in the 
Karnal District and the collaterals, who claim- 
ed in opposition to the daughter of the 
deceased proprietor whose property was in 
dispute, were found to be related to him in 
the 5th degree. This case is, therefore, not 
in point. The degree of relationship in the 
unreported judgment in C. A. No. 522 of 
1895 is not given, but apparently the col- 
laterals were very distant relatives as the 
village was found to have been founded four 
hundred years prior to the last Settlement 
and the defendants were held to be related to 
the deceased proprietor whose property 
was in dispute through the founder of the 
village. It is significant, however, that the 
defendants there alleged that tbey were 
reluted in the 5th degree though they were 
unable to prove their allegations in Court. 
It was decided that, according to the general 
rule of agnatic succession,” a daughter can 


never succeed to ancestral property and that 
(1) 15 M, 307. 
(2) 86 P. R. 1905; 37 P. L. R. 1905, 
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the nearest agnates are the heirs. No 
authority is cited in the judgment to sup- 
port the rule. Ibis apparently opposed to 
para. 23 ofthe Digest of Customary Law by 
Sir William Rattigan, which lays down that a 
daughter succeeds in default of near male 
collaterals of her father; and in Remark 1 
under this para., 7th degree is given as the 
extreme limit. “Cases are only rarely met with 
in which a collateral more remotely related 
is recognized as having a preferential custom- 
ary right over & daughter. More usually the 
oth degree is found to be the customary limit." 
The view propounded in the judgment in 
C. A. No. 522 of 1895 is apparently based on 
the discussion of the subject iu Tribal 
Law by Sir Charles Roe, as appears from the 
following extract from page 62 of the book: 

"15. It is clear that under the general rule 
of agnatic succession, a daughter can never 
inherit. Whatever favours custom may allow 
to be shown her under the form of a gift, a 
daughter is not, and cannot be, one of the 
warisan yakjaddt, or group of agnates, amongst 
whom the estate of a sonless man is divided on 
his death, and who control his action during 
his life. This is the general principle laid down 
in all the Rewaj-¢-ams, and the Settlement 
Officers of Ambala and Bannu say that even 
if there are noagnates at all, the estate would 
nof pass to or through females, but would pass 
to the tribe or village community. 

“Ib is unnecessary to give a list of the 
answers in which this principle is laid down 
but I will now notice all those in which a 
different custom is asserted." 

Among these are-— 

"19. The descendants of the great-great- 
grandfather are given as the limit of 
excluding agnates in:—- 

"Ambala generally, but the Settlement 
Officer's opinion on this point has already 
been given. 

Ludhiana by a group of Hindu Jats, by the 
Muhammadan Jats, and the Rajputs of the 
Ludhiana Taksil. 

"20. Some limit, not clearly defined and not 
mentioned in any of the preceding paragraphs, 
ig said to existin the following districts: — 

“Bannu—It is said that this agnate must 
be near (karibi wa jaddi) but the Settlement 
Officer’s opinion as to the real custom has 
been given above,” 

A referenes to the Customary Law of 
Ambala andthe Settlement Report of Bannu 
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does not fully bear out the observation that 
in the absence of agnates, females would bs 
excluded from &nocession by tho tribe and tha 
village community. The view, atany rate, si 
opposed to the dacision of this Court passed 
since the remark was written, vide Kirpa Ram 
v. Ude Ram (3). 

It is true, as observed by the learned author 
of the Tribal Law, that a daughter has a0 
place in the line of agnatic succession, “A 
daughter is not and cannot be one of the 
warisan — gakjuddi; But 16 appears to 
have been assumed that in the absence 
of male issue and of a widow, the 
general rule of succession is necessarily that 
of agnatic succession as against the daughters, 
however distant in degree the agnate might 
be and whatever may be the creed and tribe 
of the parties coneerned. There appears to 
be no foundation in Customary Law fora 
rule of succession so broadly stated. It is 
not supported by any judgment of this Court 
which can be traced excepting the judgment 
in O. A. No. 522 of 1895, which apparently 
quotes the rule verbatim from the work on 
Tribal Law. 


Farther, the Codes of Customary Law pre- 
pared for different districts and different 
tribes are full of answers in favour of a 
daughter in the absence of collaterals beyond 
a certain degree. These answers cannot be 
lightly passed over and being so numerous 
caunot be ignored as merely fanciful. "They 
apparently indicate a general consensus of 
opinion that, excepting among certain tribes, 
daughters asarule are not excluded from 
succession by collaterals however distant and 
remote, To say the least, the custom 
certainly varies and it appears to be alto ge- 
ther unsafe to lay down a general rule of 
Customary Law regardless of tribe and 
ereed that daughters are excluded from, 
succession by collaterals, however remote. In 
C. A. No, 522 of 1895, the daughter was a 
plaintiff in the case and 16 was found that the 
claim had been instigated by an enemy 
of the defendants who purchased the greater 
portion of the land decreed to plaintiff by 
the first Court for a consideration made 
up of sums said to have been expended on 
the litigation. 

We are, therefore, nob prepared to assent 
to the contention in this case that the onus 


(3) 77 P. R. 1896, 7 
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lay on the defendant to prove that she was 
entitled to succsed to her father’s property in 
preference to plaintiffs who ara related in the 
7ch degree to her father. Bat, assaming tha’ 
the onus lay on the defendant, we agre» with 
the lower Court that the onus has been dis- 
charged. 

Aecording to Customary Law of Àmbala 
District, the commoaly received custom for 
all tribes of the district, excepb Sayyadsand 
some Roras, is to exclude the daughter wher- 
ever collaterals can be traced up to the Sth 
degree, See Customary Law of the Ambala 
District, page 18, question 40, This view is 
amply supported by the answer to ques- 
tion 40 contained in the spscial volume 
prepared for Hindu and  Muhammadan 
Rajputs of Tahsil Jagadhri. 

Moreover, what is most significant is that 
the said Rewaj-z-am is attested by several 
Lambirdars and Biswadars of the village in 
suit and among the signatories is Arjmand, 
one of the plaintiffs.appellants. It is still 
more significant that the rule in favour of suc. 
cessions of daughters in absence of collaterals 
in the fifth degree was stated by these Rzjputs 
just about the time when Munir Khan, 
whose property is in dispute in this case, died 
leaving a widow and a married daughter 
who is defendant-respondent in this appeal, 

The answer given, moreover, by the Ma- 
hammadau Rajputs of Jagadhri Tahsil in 
favour of succession of daughters is nobaa 
isolated provision The same answer was given 
by Muhammadan iojputs of the neighbouring 
District Ludhiana as well as by Maham- 
madan Ra:puts of Pipli Tahsil, District Karnal, 
as quoted in O, A. No. 522 of 1895. And 
in Ranjhó Khan v. Kamun (4), a case of 
Naru Rajputs of Hoshiarpur District, 4th 
degree was found after inquiry to be the limit 
for excluding daughters from succession by 
agnatic relations. 

Tt is thus clear that the custom embodied 
in question 40 of the Hzwaj-t-am of Muham- 
madan Rajputs of Jagadhri Tahsil accords 
fully with the custom of the tribs as 
recorded in the neighbouring tracts and 
distrists and in one case, vzz, Ranjht Khan 
x. Kamun (4), the custom was found to 
prevail in the tribe after special inquiry 
directed forthe purpose, It is, moreover, no- 
wise an unusaal and rare custom. So 


early as 1867, fifth degree was recognized as 
(4) 179 P. R. 1889. 
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the limit of exclusion of daughters by 
collaterals, vide Wazeera v. Haku (5), and the 
rule wasfollowed by the first Court at least 
in 1872 ina ease of Muhammadan Zapuls 
of the district, when successions were 
disputed by daughters and by collaterals 
also related in the 7th and Seh degree. More- 
over, the Rzw3j 4 ams quoted ab pages 63 aud 
64 of Tribal Law abound ia instances where 
5th even 4th degres is given as the 
limit of exclusion. Tho oral evidence ad- 
duced in the present case is not of much use 
or value, asthe witnesses were unable to 
give requisite particulars in the instances 
quoted by them. But there are two mutation 
proceedings printed at pages 18—23 of the re- 
cords which distinctly support the same view. 
In one case, dated llth August 1893, the 
daughter succeeded along with the first cousin 
toan equalshareand iu the other case, she was 
permitted to succeed to the whole estate with 
consent of the collaterals, No instance of 
exclusion of daughlers by collaterals related 
beyond the fifth degree was cited for the 
plaintiffa.appellante, Their Counsel referred 
to C, A. No. 522 of 1895, which has already 
been noticed and io Musammat Sahib Jan 
v. Karm Bakhsh (6) and Rustam Khan v. 
Musammat Jio (7). In the last mentioned 
case, the direct point in issue was a dispute 
between akhanadamad and collaterals. The 
degree ofrelationship ofthe collaterals to the 
deceased proprietor is not given in the 
judgment, but ib is significant that even 
in that case, the daughter had actually suc- 
ceeded to the estate so far back as 1857 after 
dispute with the collaterals, who finally agreed 
to ber succession on a life.estate, Sahib Jan 
v. Karm Bakhsh (6) turned on an interpreta- 
tion of the term "karabattan" which was con- 
strued to mean “next heir male," But this 
construction is directly opposed to the view 
taken of the same expression in J£anjl? Khan 
v. Kamun (4). 


There is thus an entire dearth of proof and 
authority on the side of the plaintiffs and 
their sole reliance is on an assumed general 
presumption, that regardless of tribe and 
creed, agnates, however remote, exclude 
daughters from succession to ancestral 
property. We have already attempted to 
indicate that this assumption is not based on 

(5) 31 P. R. 1867. 

(6) 80 P. R. 1876. 

(7) 135 P, R. 1892. 
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any authority excepting the  unreportel 
judgment in C. A. No. 522 of 1895, which 
again has merely qaoted verbatim tha 
remark on page 62 of the Tribal Law. 
The contention is opposed to thse rule em- 
bodied in para, 23 of the Digast of Onsto- 
mary Law by Sir William Rattigan, What. 
ever value or force might otherwisa have 
attached to the so called general presump- 
tion, i6 is clear that in the presont casa the 
preponderance of proof is wholly on the 
side of the daughter defendant. Her case 
is supported by the tribal Riwaj team attest- 
ed by members of the village community 
including one of the plaintiffs, by two 
instances of actual succession and by tribal 
castom stated or found to prevail in the 
neighbouring tracts and districts, while thera 
ia absolutely no proof in rebuttal on the 
other side. We, therefore, hold that the 
plaintiffs.appellanis have failed to prove 
that they are entitled to succeed in prefer- 
ence to the defendant, aud that even if the 
initial presumption ba  coneeded in their 
favour, ib isof the weakest description and 
is amply rebutted by proof on the present 
record. The appeal, therefore, fails and is 
dismigsed with costs. 


Appeal dismissed. 





(s. c. 9 A. L. J. 67.) 
ALLAHABAD HIGH COURT. 
SECOND Orvit APPEAL No. 283 or 1911. 
December 22, 1911. 

Present; —XMr Justice Karamat Husain and 

Mr. Justice Chamier. 
BALDEO SINGH AND ANOTHER— 
APPELLANTS 
versus 

HIRA LAL AND ANOTHER—H B3PONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Civil 
Procedure Code (Act XIV of 1882), s.318—Res judicata 
-Point not decided in second appeal—Separate suit— 
Hindu Law-—Joint family—Mortgage by father —Suit 
on the mortgage—Sale of property—Sons not made 
party—Son’s right to redeem subsequent to auction-sale. 

An auction-purchager applied under section 
818 of the Civil Procedure Code, 1882, for pos- 
session of the property. It was objected that 
the application was barred by limitation. The 
first Court overruled the objection. An appeal was 
preferred to the District Judge who held that the 
application was barred by limitation. The auction. 
purchaser preferred a second appeal which was 
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dismissed by the High Court on the ground that 
the application was barred by time. The High Court, 
however, did not go into the question whether the 
order of the first Court was an order under section 
244 of the old Civil Procedure Code and so appealable 
to the District Judge: 

Held, that the decision did not operate as ves judi- 
cata so as to bar a subsequent suit brought by the 
auction-purchaser for possession of the property. 

Per Chamier, J.—Where a decree for salo is obtain- 
ed on a mortgage executed by a Hindu father, which 
is binding on his sons, and the property is sold in 
execution of the decree and purchased by the mort. 
gagee, & son of the mortgagor, who is not made a 
party in the suib on the mortgage, cannot, subsequent 
to the auction-sale, be allowed an opportunity of 
redeeming the mortgage. 

Balwant Singh v. Aman Singh, 33 A,7;7 Ind. Cas. 
112; 7 A. L. J. 852, followed. 

Per Karamat Husain, J.—À son who is not made a 
party to the suib, cau redeem the mortgage after the 
Court sale even if the mortgage is binding on him 
under the Hindu Law. 

The right to redeem a mortgage is quite distinct 
from the right to get back a share in a property sold 
in execution of a decree upon a mortgage, 

A private sale by the father in a joint Hindu 
family or an auotion-sale by a Court is bind. 
ing upon his sons, because of their pious duty 
to pay their father’s debts, and not because a sale 
has taken palce. As there is no pious duty to 
abstain from redeeming the mortgage made by the 
father, an aution-sale cannot extinguish the right 
to redeem, When they claim redemption, they in 
fact come forward to perform the pious duty cast 
upon them by the Hindu Law and an auction- 
sale cannot stand in their way. 

Ram Prasad v. Man Mohan, 80 A. 250; 8 A, L. J. 
267; A. W. N. (1908) 106, followed. 

Deb: Singh v. Jia Ram, 25 A. 214, explained. 

Second appeal from the decision of the 
District Judge of Agra, dated the 6th of 
February 1911. 

Mr S. K. Dar, for the appellant. 


Dr. Satish Chandra Banerji, for the Re- 
spondent, 
JUDGMENT. 
OsgAMIER, J—This was a suit by the 
respondent, Hira Lal, for possession of 


zemindart property purchased by his father, 
Ranjit, atan auction-sale, 

The facts are as follows:—In April 1884, 
two brothers, Baldeo Singh and Nand 
Kishore, mortgaged the property in suit to 
Ranjit in order to pay off debts incurred 
by their father, Indarjit. In 1893, the 
interest of Nand Kishore in the property 
was purchased by the respondent, Muham- 
mad Raza, aba sale held in execution of a 
money-deoree. In April 1894, Ranjit brought 
a suit on his morigaga against the two 
motrgagors and Muhammad Raza, and ob- 
tained a decree for sale, in execution of whioh 
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he purchased the property himself. The 
sale was confirmed in Jaunary 1828, bat the 
certificate of sale was not issued to Ranjit 
till March 1905. In January 1907, he 
applied to the Court under section 318 of 
the Code of Civil Procedure, 1882, for pos- 
session of the property. Nand Kishore had 
died and his son, Roshan Singh, was not 
made a pariy to the proceeding. Muham- 
mad Reza was a party butdid nct put in an 
appearance. Baldeo Singh resisted the 
application on the groand that it was barred 
by limitation. This plea having been over- 
ruled, he appealed to the Court of the Dis- 
tric) Judge: Ranjit there pleaded that no 
appeal lay. The District Judge held that 
an appeal did lie, because ihe order on 
Ranjit’s application was one passed under 
section 244 of the Code. He held, also, 
ibat Ranjit's application was barred by 
limitation. The appeal was accordingly 
allowed and Ranjit’s application was dis- 
missed. Ranjit filed a second appeal in this 
Court. This Court did not touch the ques- 
tion whether the order of the first Court 
was appealable to the Court of the District 
Judge, but dismissed the second appeal on 
the ground that Ranjit’s application, under 
section 318, was barred by limitation, Seven 
months later, a Full Bench of the Court, 
overruling several previous decisions, held 
that the question to be decided upon an 
application under section 318, was not a 
question between the parties to the suit or 
their representatives and could not be deter- 
mined under secticn 244, in other words, 
that no appeal lies against an order passed 
upon an application under section 318. The 
majority of the Full Bench held that an 
auction-purchaser could claim possession, 
not only by means of an application under 
section 318, but also by a separate suit. 
That decision was pronounced on December 
14th, 1908. The present suit was instituted 
on January 10th, 1909, One of the pleas 
taken by the defendants was that the matter 
was Tes judicaia, It has been rejected by 
the Courts below. In my opinion, they were 
rignt. The final decision in the case, under 
section 318, was’ the decision of this Court. 
As already stated, this Court decided only 
that Ranjit’s application was barred by 
limitation. It expressed no opinion what- 
over on the question whether an appeal lay 
against an order passed upon an application 
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under section 318. Strictly speaking, this 
Court ought not to have taken up the ques- 
tion whether Ranjit’s application was barred 
by limitation, without first deciding whether 
the question upon an application under gec- 
tion 318 was one arising under section 214, 
for, unless the question arose under section 
244, no appeal lay to the Judge, and the deci- 
sion of the first Court should have been re- 
siored. However, the fact remains that this 
Court did not deside that the question was 
one arising under section 244, and that no 
separate suit would lie. 

Lagree, therefore, with the Courts below 
that the present suit is not barred by the 
previous proceedings. 

As the mortgage cf April 1884 was made 
for the purpose of paying the debis of Indar- 
jit, it was binding upon the present appel- 
lant, Roshan Singh. It is urged that as he 
was not made a party to the suit upon the 
mortgage, he should at least be given an 
oportunity of redeemiug the mortgage. 
dealt with this question at léugth in my juda- 
ment in the case of Balwant Singh v. Aman 
Singh (1), and I see no reason to alter the 
opinion which I there expressed, and with 
which my brother Tudball agreed. : 

For the reasons stated in that judament, I 
hold that the appellant, Roshan Singh, i8 not 
now entitled to redeem the mortgage. Baldeo 
Singh, who was a party to the suit on the 
mortgage, is, of course, nob now entitled to 
redeem the mortgage. I would dismiss the 
appeal with costs. 

Karamat Husain, J.— The facts necessary 
for the disposal of thisappeal are fully set out 
in the judgment of my learned colleague and 
need not be repeated. 


I agree with him that the present suit is 
not barred by the principle of res iudicata. 
This Court in the ruling to be found in 
Ranylt Singh v. Baldeo Singh (2) did not de- 
cids that no separate suits would lie. 


I regret, however, that I am unable to hold 
that Roshan Singh lost his right to redeem 
the mortgage, dated the 1st of April, 1884. I 
adhere to the rulelaid down in Rem Prasad v. 
Man Mohan (3). The reasons given by my 
learned colleague in Balwant Singh v. Aman 
Singh (1) have not altered my opinion. 


(1) 33 A. 7; 7 Ind. Cas. 112; 7 A.L. J. 852. 


(2) A. W. N. (1908) 162; 5 A. L.J. 516; 30 A. 360, 


(3) 80 A. 266 A. W. N. (1908) 106; 6 A. L. J. 297. 
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The right to redeem a mortgage 
distinct from the right to get back a share 
in & property sold in execution of a decree 
upon a mortgage. 

The former involves an admission that 
the mortgage debt is binding upon the 
person who seeks redemption, while the 
latter presupposes that the mortgage does 
not affect the share claimed. From the fact 
that a mortgage made by the father in a 
Hindu joint family is of a binding nature 
upon his sons who are joint with him, it 
cannot follow that their right to redeem 
the mortgage is lost simply because the 
property has been sold in execution of the 
decree upon the mortgage. The ruling of 
ihe Full Bench in Debi Singh v. 
(4) does not go that length. It simply lays 
down that when a sale in execution of a decree 
upon amortgage by the father has taken 
place, his sons, if joint with their father, can- 


not suzceed to reccver their shares upon (the, 


sole ground that they were not made parties 
tothe suit upon the mortgage. Their suit 
must be based upon some ground which, 
under the Hindu law, wculd free them from 
liability as sons ina Hindu joint family to 
pay their father’s debts, Similarly, the fact 
that a private sale by the father in a joint 
Hindu family is binding upon his sons in 
certain cases, cannot lead to the conclusion 
that a mortgage of a joint family property 
which is binding upon his sons deprives 
them of their right to redeem after a sale 
in execution of the moxtgage-decres. If 
the law laid down by this Court that a person 
entitled to redeem, who is not impleaded 
in the suit upon the mortgage, does not lose 
his right to redeem the sale of the rroperty 
in execution of the mortgage is correct, 8 
necessary corollary is that a Hindu son,in a 
j-int Hindu family, whose fatner mortgaged 
the family property for a debt, which the aon 
was bound to pay, is entitled to redeem 
even after the sale of property in execution 
of the mortgage-decree, provided that he 
was a necessary party and was not im- 
pleaded. 

A privatesale by the father in a joint 
Hindu family or an auction-sile by a Court 
is held to ba binding upon his sons, bseansa 
of their pious duty to pay their father’s debs 
and nob because a sale has taken placa, and as 


there is no pions duty to abstaia: from 
(4) 25 A. 214, 
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redeeming the mortgage made by the father, 
an auction-sale cannot extinguish the right 
to redeem, When they claim redemption, 
they in fact come forward to perform the 
pious duty cast upon them by the Hindu 
law, and [fail to see how an auction-sale 
can standin their way. 

For the above reasons, l would allow the 
appeal so far as to give Roshan Singh an 
opportunity toredeem tke mortgage, dated 
the Ist of April 1884. I gives him his 
costs. 

By THE Cousr.—The order of the Court is 
iliat the appeal is dismissed with costs. 


Appeal dismissed, 


(s. c. 14 P. W.R. 1912.) 

PUNJAB CHIEF COURT. 
SkcoND Civi; Appear No. 1185 or 1907. 
July 24, 1909. 

Present: —Mr. Justice Robertson and 
Mr. Justice Shah Din. 

PARS RAM ano oTHERS—DLANITIFFE— 
ÁtPELLANTS 
versus 


MUHAMMAD YASIN KHAN AND OTHERS 
—DrrENDANTS— RESPONDENTS, 

Declaratory suit—Partition in Revenue Court— Ob. 
jection by co-sharer— Competency of Court to grant de- 
claration when applicant not in possession of whole land 
——Possession of one co-sharer possession of all—Svpecific 
Relief Act (I of 1887), s. 42—Adverse possession—Bur- 
den of proof--Punjab Land Revenue Act (XVII oj 
1887), ss. 117 to 120. 

An applicant directed, in the partition proceedinga 
regarding land before a Revenue Court, to establish 
his right to a share of the land, is entitled to maintain 
a suit for a mere declaration of title if he can show 
that he was ever iu possession of any part of tho 
common holding as a co-sharer. 

The possession of one co-sharer is possession of an- 
other co-sharer unless the former can show a clear 
adverse title, adversely asserted by 12 years’ adverse 
possession, 

Second appeal from the order of the Addi. 
tional Divisional Judge, Delhi Division, 
dated the 20th July 1907, confirming that 
of the District Judge, Rohtak, dated the 
31sb January 1907, dismissing the claim. 

The Hon'ble Rai Bahadur Shad? Lat, for 
the Appellants. 

Mr. Devt Dial, for the Respondents, 


JUDGMENT.—We have heard argu. 
ments at great length but our order need 


not be long. 
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The appellant, on the ground of a sale 
alleged to have been made to him in 1875 
by one Faujdar Khan, applied to the Reve- 
nue Authorities for partition, This was 
opposed, his ownership of any share in the 
joint undivided holding, of which he sougbt 
partition, having been denied. Though the 
purchase was alleged to have taken place in 
1875, mutation in appellants’ favour did not 
take place till 1895, but in 1895 mutation, 
albeit ex parte, the vendee’s son most incor- 
rectly not having been summoned, did take 
place. The appellant was referred to a civil 
suit to establish his title and sued for a 
declaratory decree that he was a co sharer 
in the holding, and also inrespectof a sepa- 
rate transaction by way of mortgage from 
one Muhammad Mustajib Khan. 

Both the lower Courts have held that a 
declaratory suit does not lie inasmuch as 
the appellant is not in possession of the 
land in respect of which he claims a decla- 
ration. 

We may deal with the mortgage at once. 
We agree with the concurrent findings of 
the lower Court that the appellant is not 
in possession of the land mortgaged to him 
by Mustajib Khan and consequently as 
regards that property, his suit fails and the 
appeal is dismissed with costs, 


But as regards the land purchased from 
Favjdar Khan, the lower Courts have, it 
appears to us, lost. sight of a very material 
point. Ifitcan be proved that plaintiff was 
ever in possession of any part of the com- 
mon holding as co-sharer, then the possession 
of any other co-sharer is his possession unless 
the other co-sharer can show a clearly 
established adverse title, adversely asserted 
by 12 year’s adverse possession. The mere 
fact that plaintiff has not had actual posses- 
sion since 1903 is quite immaterial. If he 
had possession in 1902, the possession of his 
co-sharer is his possession and if he can 
establish his title, he can claim partition, 
If he had no title as co-sharer or has no title, 
the finding ofthe lower Courts would be 
right enough; if he has a title then for the 
purposes of a declaratory suit he can sue for 
a declaration, for the possession of his co- 
sharer is his possession. 

As the case must, therefore, go back for 
decision of this question of title, we refrain 
from any comments on the merits, 
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The first Court, to whom the case must 
be returned for re-trial, will frame all neces- 
sary issues, which should iuclude the 
following: — 

l. Did the plaintiff make a bona fide 
purchase of the property? Oa plaintiff. 

2. Has he ever at any time been in posses- 
sion of it or any part of it as co-sharer under 
his pürchase? On plaintiff. 

Has the plaintiff any title as co-sharer in 
this landP— On plaintiff. If he ever had a 
title, has it been in any way extinguishedP— 
On defendant. 

The appeal is  aecepted under Order 
ALI, rule 23, and remanded for decision 
onits merits. Stamp on appeal to be re- 
fanded, Costs to be costs in the cause. 

Appeal accepted. 





(s. c. 9 A. L. J. 8.4.) 
ALLAHABAD HIGH COURT. ` 
Second Orvin APPEAL No. 307 or 1911. 
December 19, 1911. 
Present; — Mr. Justice Tudball, 
FAKHRAN BIBI— APPELLANT 
t6cr$us 
NAGESHAR RAM AND ANOTHER—f 
RESPONDENTS. 

Pre-emption — Wajib-ul-arz— Construction —Bishta- 
dar karibi—Connection by marriage —Hishtadar baid, 

The Wajib-ui-arz of a village gave a prior right of 
purchase to a rishtadar karibi who owned a share in 
the same patti. Plaintiff, a co-sharer in the patti, 
who wasa connection by marriage of & person con- 
nected with the vendor by marriage, brought this suit 
for pre-emption against the vendee who was not at 
all related to the vendor : 

Held, that the relationship was too remote to give 
plaintiff a right of pre-emption within the meaning of 
the Wajib-ul-arz. 

A connection by marriage of a connection by mar- 
riage is not even a rishtadar baid. 

Gopal Singh v. Gulam Hussain, A. W. N. (1894) 58, 
referred to. 

Second appeal from a decree of the Dis. 
trict Judge of Ghazipur, confirming that of 
the Munsif of Muhammadabad, 

Mr. Mukammad Ishaq, for the Appel- 


lant. 

Mr. Balram Ohandra Mukerji, for the Rs- 
gpondents. 

JUDGMENT.—This appeal arises out 
of a suit brought to enforce a right of pre- 
emption. The vendor is one Bad:-ullah. 
The plaintiff is Musammat Fakhran Bibi, 
wife of Mir Riasat Ali, Badi-ullah’s share 
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and the plaintiff' share lie in the same 
patti. The defendant-vendee, Nageshar 
Ram, is a co-sharer in several other puttis 
and also owns a share in the common land 
of the village. The Wajib-ul arz gives a 
prior right of purchase to a near relation 
(rishtadar karibi) who owns a share in 
the some patti. The second right of pur- 
chase goes to a distant relative, who is 
also a co-sharer either in the pati or in 
the mahal. The third right of purchase 
belongs to a co-sharer in the mahal. The 
plaintift’s cass was that she was a distant 
relative and aco-sharer in the same patiz, 
and, therefore, had a preferential right of 
purchase over the defendant-vendee, who 
is a Hindu and only a co-sharer in the 
mahal, Both the Courts below have held 
that the plaintiff is not a “‘r¢shtadar bail" 
within the meaning of the Wajtb-ul-arz and, 
therefore, has not a preferential right of 
purchase over the defendant. They based 
their decision to a certain extent on 
a ruling of this Court in Gopal Singh v. 
Gulam Husain (1). The words in the 
Wajib.ul-arz in that case were "karabatdari 
baid.” It was therein held that the father 
of the wife of the vendor's brother or a 
person, whose mother's sister had married the 
son ofthe vendor, did not come within the 


category of "karabatdari baid.” On appeal, it 


is urged that the word ‘‘rishtadar” ineludes not 
only a relation by blood, but also a relation 
by marriage, and attention is called to the 
decision in Pandit Rudha Prasad v. Musam- 
mat Munna (2),in which case the question 
was considered whether the word "rishtadar" 
included relations by marriage or not, Ags 
far as the ordinary meaning of the word 
"rishtadar" is concerned, I have no doubt that 
it frequently does include a connection 
by marriage, The only difficulty is to draw 
the exact line and to say who is a distant 
relation within the meaning of the Wajtb.ul- 
arz, The connection in the present case is ag 
follows:—Madar Bakhsh had two sons, Imam 
Aliand Subhan Ali. Subhan Ali married 
Alla Hakhi, daughter of Amir Ali. The 


vendor is the son of Amir Ali and, there- 


fore, the brother of Alla Rakhi, Subhan 
Ali's brother, Imam Ali, had a gon Riasat 
Ali, The plaintiff is the wife of Riasat 


Ali. The question is, whether the plainte 
(1) A. W. N. (1894) 68, : 
(2) L. P. A. No. 88 of 1910. 
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uf, between whom and the vendor there 
are two marriage connections, can be call- 
ed a distant relative within the meaning 
of the word “rishtadar baid.” The ques- 
tion is by no means free from difficulty, and, 
in my opinion, considering that there are 
two marriages between the plaintiff and the 
vendor, itis difficult to say that she is a 
distant relation of the latter, Sheisa con- 
nection by marriage of a connection by 
marriage and this, in my opinion, is too 
remote to give her aright within the mean- 
ing of the Wajib-ul.arz. In the circumstances 
of the case, I think, the lower Court/s déci- 
sion is correct. The appeal fails and is 
dismissed with costs. 
Appeal dismissed, 





(s. c. 27 P. W. R. 1912; 36 P. L. R. 1912.) 
PUNJAB OHIEF COURT. 
Civin R&v:8tox Petition No. 3512 or 1910, 
November 27, 1911. 

Present: —Mr. Justice Chevis. 
TULSI RAM AND oTEERS—DEFENDANTS — 
PETITIONERS, 
versus 
KARM CHAND AND OTEE28—PLAINTIFF3— 


RESPONDENTS. 
Payment to Agent—Accounts —Mode of proving item 
in a suit for accounts — Burden. of proof. 


Payment to an agent is payment to the principal. 

In an account case, the plaintiff is bound to prove 
each item and the best mode of doing so is to ask 
the defendant what items in the account he disputes 
and plaintiff should be called on to prove those 
items. 

Petition, under section 25 of Act IK of 1887, 
for revision of the order of the Judge, Small 
Cause Court, Lahore, dated the 9th Novem- 
ber 1910, decreeing the claim. 

Lala Hukam Chand, for the Petitioners. 

Pundit Jowala Pershud, for the Respond- 
ents. 

JUDGMENT.—Plaintiffs sue Tulsi Ram 
and Shib Dial saying defendants took goods 
to the extent of— 

Rs. 2,318-8-3, 

and have re-paid Ra, 2,977.9.9. 

and owe Rs. 36-5-6 and Rs. 7.10.0 interest. 

Total Rs. 43-15.6, 


Defendants say they took goods to the 


- extent of Hs. 3,300 and have re-paid Rs. 3,308 


(with interest) and owe nothing and they pro- 
duce a receipt signed by plaintiffs’ munim, 
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Plaintiffs say this receipt relates to a separate 
account of Talsi Ram. The munim e»rrobo- 
rated. The receipt itself does not show whe» 
ther it is given to both defendants or to one 
alone. 

The Small Cause Court Judge has decreed 
claim, saying defendants can sue the munim 
for any sum paid to him, and not credited, 
This is quite wrong. Any sums paid to 
plaintiffs or their munim as their agent can- 
rot be recovered again by plaintiffs. The 
defendants deny that Tulsi Ram had any 
separate account with the plaintiffs. The 
matter must properly bs inquired into. Ucless 
plaintiffs can prove that Tulsi Kam had a 
separate account, it seems clear that the 
receipt produced is a good answer to plaintiffs’ 
claim. Evenif plaintiffs show that Tulsi 
Ram had a separate account, they must prove 
the alleged balance on the account now saed 
on. Plaintiffs wanted to produce evidence 
in the lower Court but were not allowed to 
do so. 

The defendants should be asked what 
items in the accounts they dispute and plain- 
tiffs should be called on to prove those items. 
Tf defendants allege re-payments beyond the 
account admitted by plaintiffs, they should 
prove their allegations. 

I accept this application and, setting aside 
the decree of the lower Court, I remand the 
case for re-decision after proper inquiry. 
Stamp on application to be refunded, other 
costs of this Court to be costs in the cause. 

Petition accepted. 





(s. c. 9 A. L. J. 108.) 
ALLAHABAD HIGH COURT. 
TinsT Civi, ÀAPPEAL No. 223 or 1911. 
January 10, 1912, 

Present: —Mr. Justice Karamat Husain and 
Mr. Justice Chawier. 
KANHAYA LAL—Derespant—APPELLANT 
CETBUE 
GIRDHARI LAL-—PramrmIFF— RESPONDENT, 

Minor— Qontract—Misrepresentation as to age —Bur- 


den of proof —Estoppel. 

In a suit brought on 2 promissory-note, the defen. 
dant pleaded that he was a minor at the date of the 
execution of the note : 

Held, that the burden of proving that the contract 
was a valid one and not void ab initio lay upon the 


plaintiff. 
The plaintiff should have proved that the defendant 
was not a minor at the time of execution. 
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Gaya Din v. Musammat Dulari, 6 A. L. J,698; 2 Ind" 
Cas. 839, followed. 

A minor ia not estopped from pleading infancy 
by reason of the fact that he had been guilty of 
fraudulent misrepresentation regarding his age. 


First appeal from a decree of the Additional 
Judge of Bareilly. 

Mr. M. L. Agarwala, for the Appellant. 

The Hon'ble Dr. Sundar Lal, for the Re- 
spondent. 

JUDGMHNT.—This was a saib for re- 
covery of money on a promissory note, 
dated the 2nd March 1907, for Rs. 2,000, 
made’ vy the defendant, Kanhaya Lal, in 
favour of the plaintiff, Girdhari — Lal's 
fatuer. The suit was resisted on the ground 
that Kanhaya Lal was & minor at the 
date of the note. The Court below, reviewing 
the evidence adduced by the parties, came 
to the concluison that the oral and docu- 
mentary evidence produced by Kauhaya Lal 
was not sufficient to establish that he was a 
minor on that date. But the burden of 
proving that the contract was a valid one 
and not void ab inito lay upon the plaintiff, 
sse Gaya Din v. Musammat Dulari (1). The 
Court below found that the plaintiff had 
not adduced any satisfactory evidence that 
the defendant, at the date of the making ofs the 
promissory-note, was of fullage. The Court, 
however, finding that the defendant, Kanhaya 
Lal had misrepresented his age to the 
plaintiff's father at the time he borrowed 
the money and made the promissory note, 
decreed the claim in part. 

In appeal it is contended by the learned 
Counsel for Kanhaya Lal, the defendant, that 
a misrepresentation of his ago at the time of 
the making of the promissory-note does not 
render him liable under it. Ia support of 
this contention reliance is placed on S. A. 
484 of 1910, decided on 2ad December 
1910. In that ease it was ruled that the 
defendant was not estopped from pleading in- 
fancy by reason of the fact that he had been 
guilty of fraudulent misrepresentation regard- 
ing his age. This ruling supports the conten- 
tion of the learned Counsel for the appellant. 
The learned Advocate for the respondent 
supports the judgment of the Court below 
on the ground that the defendant, Karnhaya 
Lal, in his deposition, dated the 18th July, 
1907, gave his age as 22 years, and that that 
admission, taken with the other circum. 


(1) 6 A, L. J. 693; 2 Ind. Cas, 899. 
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stances of the case, shifts the burden of 
proof and renders it necessary for the 
defendant to prove that, on the date of 
ihe execution of the pro-note in question, he 
was & minor. 

Kanhaya Lal has made conflicting state- 
menís about his age, and it is wel known 
that a witness, when asked to state his age 
at the beginning of his examination, usually 
satisfies himself with stating it approxi- 
mately. 

We are not prepared to attach much 
importance to the age given by Kanhaya: Lal 
in hig deposition of 18th July 1907, and, 
having regard to all the circumstances of the 
` case, we do not think that the statement 
amounts to an admission sufficient to shift 
the burden of proof from the plaintiff to the 
defendant, 

For the above reasons, we allow the 
appeal, set aside the decree of the Court below 
and dismiss the plaintiff’s suit. We make no 
order as to costs. 

Appeal decreed, 





. (& c. 26 P. W. R, 1912; 34 P. L. R. 1912). 
PUNJAB CHIEF COURT. 
€xconp Civit AppeaL No. 1010 or 1911. 
January 12, 1912. 

Present: —Sir Arthur Reid, Kr., Chief Judge. 
BHAGTU AND orHzRS—DEFENDANTS— 
APPELLANTS 
tersus 
BUA DITTÀ AND OTHERS——PLAINTIFF3— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O, XLI,7.33— 
Appeal by one plaintiff out of many —Decree in favour 
of all —Mwtation entry, effect of. 

Rule 38 of Order XLI of the new Civil Procedure 
Code (Act V of 1908) justifies an Appellate Court to 
decree in favour of ali the plaintiffs, what they are 
entitled to get collectively, though only one of them 
has appealed. 

The Revenue Courts in mutation proceedings look to 
possession in the first instance as a guide and a mn- 
tation order does not preolude title being set up by 
the losing party. 


Seqond appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 22nd May 1911, reversing that of the 
Honorary Munsif, 2nd Class, Gurdaspur, dated 
the 21st January 1911, decreeing the claim 
in part. 

FACTS.—One F. died leaving three sons, H., 
L. and S. When the line of H. became extinct 
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in 1909, ¢th of his estate was mutated in the 
names of the descendants of D. and iihs in 
favour of those of S. appparently with the con- 
sent of some of them who were present at the 
tims of mutation, Shortly after this, the 
descendants of L., sued the descendants of S. 
for possession of i of the said estate. The 
defendants pleaded, inter ala, that by virtue 
of an agreement entered into between the 
parties at the time of mutation of names, plain- 
tiffs were debarred from elaiming more than 
jth. Accordingly, the first Court allowed only 
3rd. But ou appeal by only one of the plain- 
tiffs, the Divisional Court decreed their claim 
in full. 

Mr. Sham Lal, for the Appellants. 

Mr, Nihal Chand Mehra, for the Respond- 
ents. 

J UDGMENT,—TI see no reason for inter- 
ference. Sirdar Nuran Khan v. Nawab Imam 
Bakhsh Khan (1), Mehr v. Ohannu (2) 
enunoiate the well-known rule that Reve- 
nue Courts look to possession in the first 
instance as & guide in mutation of names 
proceedings, and the mutation order does not 
preclude title being set up by the losing 
party. 

Order XLI, rule 33, of the Code of Civil 
Procedure, justified the lower Appellate 
Court's decree in favour of all the plaintiffs 
thoagh one only had appealed, having regard 
to the finding that the plaintiffs were entitled 
to share the land in suit equally with the 
defendants. Counsel forthe appellants has 
failed to establish the agreement at mutation 
in favour of his clients set up by him, and 
the lower Appellate Conrt has recorded 
cogent reasons for holding that the alleged 
agreement was not established and that there 
was no assent to the mutation order, and for 
holding that the parties wera entitled to 
ancestral share in Hamza’s pati. 

I dismiss the appeal, but having regard to 
the fact that one plaintiff alone appealed, I 
leave the parties to bear their own costs of 
this Court. 


Appeal dismissed. 
(1) 6 P. R. 1883, Rev, 


(2) 7 P. R. 1891, Rev. 
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JAOKSON t, JACKSON, 

(8. c. 9 A, L. J, 108.) 
ALLAHABA® HIGH COURT. 
MaTRIMONIAL Suit No. 6 or 1911. 

December 22, L;11, 
Present: —Mr, Justice Chamier, 
JACKSON —PRETITIONER 
versus 


J ACKSON—Oprorste PARTY. 

Divorce Act (IV of 1869), s. 67 —Decree nisi for dis- 
solution of marriage-—Second marriage within 0 months 
of the dissolution and during life-time of the former wife 
— Null and void. 

The second marriage of a Christian, contracted 
during the life-time of the first wife and within 6 
months of a deeree nist for the dissolution of the 
first marriage, is null and void. 

The decree of a High Court dissolving & marriage 
referred to in section 57 of the Divorce Act is the 
decree absolute, not the decree nist. 

Warter v. Warter, 15 P. D. 162; 59 L. J. P. 87; 63 L. 
T, 250; 54 J. P. 631, referred to. 


Matrimontial suit for a declaration that 
the marriage bet wen the parties was void. 

Mr. R. R. Noratst, for the Petitioner. 

JUDGMENT.—This is a suit by Esther 
Marie Jackson for &.declaration that her 
marriage with Frederick Ormond Layland 
Jackson is null and void. 

The parties, who are Christians, were 
married in Allahabad, on January 12:b, 1910, 
The respondent, who had been married to 
another woman, had obtained in the Calcutta 
High Court a decree nés? for dissolution of 
that marriage, and the decree had been 
made absolute on December 6th, 1909. He 
believed that on the decree being made 
absolute, be was free to marry again, and 
he assured the present petitioner that all 
the necessary formalities had been complied 
with. 1 find it proved that respondent’s 
former wife was alive when the parties were 
married. 

On the above facts, the petitioner claims 
to be entitled to a declaration that her 
marriage with the respondent is null and 
void. 

Section 19 of the Indian Divorce Act 
provides that such a declaration may be 
made ab the instance of a wife on the ground 
that the former wife of the husband was 
living at thetime of the marriage, and the 
marriage with such former wife was then 
in force. Section 57 of the Act provides 
that when six months after the date ofa 
decree of a High Court dissolving a 
marriage have expired, and no appeal has 
peen presented against such decree to the 
High Court in its appellate jurisdiction or 


INDIAN OASES, 


[1919 


when any such appeal has been dismissed, 
but not sooner, it shall be lawful for the 
respective parties to the marriage to marry 
again as if the prior marriage had been 
dissolved by death, provided that no 
appeal to His Majesty in Council has been 
Presented against any such decree. There 
ig no appeal to His Majesty in Council 
against a decree misi for dissolution of a 
marriage (see section 56); therefore, there 
can be no doubt that the "decree of a 
High Court dissolvicg a marriage” referred 
to in section 57 is the decree absolute, not 
the decree misi. The section was construed 
in this way by Sir James Hannen in the 
ease of Warter v. Warier (1), where one 
Taylor had obtained in the Caleutta High 
Court a decree absolute for dissolu3ion of 
his marriage on November 27th, 1879, and the 
divoreed wife was married to Colonel Warter 
on February 8rd, 1880. Three days 
later, Colonel Warter made a Will in favour 
of his wife. In April 1881, on the advice 
of a Solicitor, Colonel and Mrs. Warter 
were re-married at a vegistry office. Colonel 
Warter having died without re- executing 
his Will or making another, the question 
arose whether the marriage of April, #1881, 
revoked the Will. It was held that the 
marriage of February 1880 was null and 
void, and, therefore, the marriage of April 
1881 was valid and revoked the Will. Sir 
James Hannen said:— The Indian Law, 
like our own, does not completely dissolve 
the tie of marriage until the lapse of a 
specified time after the decree. This is 
an integral part of the proceedings by which 
alone both the parties to the marriage can 
be released from their incapacity to con- . 
tract a fresh one." Following this decision, 
I hold that the respondent’s marriage with 
his former wife was still in force when he 
went through the form of a marriage with the 
petitioner. 

I find on the issues that the petitioner 
professes the Christian religion, and that the 
marriage between her and the respondent is 
null and void. I make a declaration actord- 
irgly. The respondent wil] pay tho pəti- 


l tioner's costs. 


Marriege declared 1 oid. 
(1) (1890) 15 P. D, 152; 69 L. J. P. 87,03 L.T. 250; 
64 J. p. 631, E 
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GANGA PERSHAD SAHU t. IRSHAD ALI KHAN, 


(s. c, 16 C. L. J. 54.) 

CALOUTTA HIGH COURT. 
SECOND CIVIL APPEAL No. £826 or 1908. 
August 21, 1911. 

Present: —HMr. Justice Mookerjee and 
Mr. Justice Teunon. 

GANGA PERSHAD SAHU AND ANOTHER— 
PLAINTIFF8— ÀPPELLANTS 
versus 


IRSHAD ALI KHAN AND ANCTHER— 


DEFENDANTS — RESPONDENTS, 

Revenue Sale—Sale of larger share than one in 
default—Mistake of Collector's officers — Effect of sale on 
share noi in default. 

The officers of a Collectorate, under the erroneous 
impression that the share in default was much larger 
in extent than it really was, exposed for sale the plain. 
tiffs’ share of property in respect of which no default 
had been made: 

Held, that the act of the Collector, in exposing for 
sale any share in excess of the share which was really 
in default, was wholly without jurisdiction, and, there. 
fore, could not prejudice the rights of the plaintiffs. 

Bal Kishen, Das v. Simpson, 25 I. A. 151; 25 C. 883; 
20. W. N. 613; Mahomed Jan v, Munshi Ganga Bishun 
Singh, 15 C. W. N. 448; 10 Ind. Cas. 272; 13 O. L.J. 
525; 88 C. 587; 9 M. L. T. 46; 8 A. L J. 480; 18 Bom. L. 
R. 413; (1911) 2 M. W. N. 277 : 21 M. L. J. 1148; Harkhoo 
Singh v. Bunsidhar Singh, 25 C. 876; 2 0.W.N. 860 and 
J ogendra Mohan v. Uma Nath, 35 O. 636; 8 C. L. J. 41; 
12 O. W. N. 646, relied upon. 

Appeal from the decree of the District 
Judge of Gaya, dated the 10th September 
1908, affirming that of the Subordinate Judge 


of Gaya, dated the 17th March 1908. 


Messrs A. Ohaudhuri, Sultan Ahmad and , 


Babu Chandra Sethar Prosad Singh, for the 
Appellants. 

Babu Umakali Mukherjee and Moulvi Mu- 
hammad Mustafa Khan, for the Respondent. 

JUDGMENT.— The subject-matter of the 
litigation which has given rise to this appeal 
is a share of four villages Padnia, Monaia, 
Chadaor and Dhudhwa. The ease for the 
plaintiffs is that the lands of these villages 
appertain to five taluks or mohals, Khaira, 
Aramgarh, Maisechuck, Kendil and Tarwan, 
and that one-third or five-annas four pies of 
the four villages appertains to taluka Khaira. 
The plaintiffs further assert that this share 
in Khaira was owned by two brothers, Jehan- 
gir Baksh and Nabi Baksh in equal halves 
and that they acquired a valid title to the 
moiety share of Jehangir Buksh, on the 26th 
February 1898. On the dth December 1898, 
the plaintiffs hed their names registered with 
respect to the share acquired by them. On 
the 5th March 1899, they applied, apparent- 
ly under section 70 of the Land Registration 
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Act, to have a separate account opened 
in respect of their share. This appli- 
cation was granted. Subsequently, on 
the 30th May 1904, the residuary share, 
called the e3malz kalam, was sold for arrears 
of revenue, and was purchased by the defen- 
dants., Tho defendants claimed before the 
Revenue authorities that they had acquired 
by their purchase a thirteen annag four- pies 
share of the villages as comprised in taluka 
Khaira, and were entitled to have their 
names registered in respect thereof. Thig 
contention was accepted as well-founded by 
the revenue authorities on the 10th April 
1905. On the 27th September 1907, the 
plaintiffs commenced this action for declara. 
tion that the residuary share did not and 
could not represent any share beyond a half 
of the one-third included in taluka Khaira, 
The Courts below have refused to accept this 
contention and have concurrently dismissed 
the suit. The plaintiffs have appealed to this 
Court, and on their behalf it has been con- 
tended that upon the facts found, there is no 
answer to their claim. In our opinion, this 
argument is manifestly well-founded. 


It is indisputable that only one-third share, 
described as five-annas four-pies share, of the 
four villages was included in taluka Khaira. 


The two brothers, Jehangir Buksh and Nabi 


Buksh, were entitled to this one-third in equal 
halves; in other words, if the entire interest 
in the villages was taken as the unit, each of 
the brothers had a two-annas eight-pies share; 
butif the share included in Khaira was taken 
as tke unit, each ofthe brothers had an 
eight-annas share. The plaintiffs have, 
undoubtedly, acquired the whole interest of 
one of the brothers, Jehangir Buksh, which 
had been inherited by his son, Mahomed 
Baksh. When the plaintiffs applied to have 
their names registered in respect of the share 
acquired by them, they were registered as 
proprietors of a two-annas eight-pies share, 
but as is usual, it was not stated what was 
the standard of reference. It is indisputable, 
however, that the plaintiffs applied to have 
their names registered in respect of a two- 
annas eight-pies share in relation to the entire 
village treated as  sixteen-annas, Sub. 
sequently, when they applied to have a sepa- 
rate account opened in respect of their share, 
they proceeded on the same basis. It now 
turns out, however, that the officerg in the 
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Collectorate made a mistake, and, through a 
misapprehension, assumed that the separate 
account was opened in respect of a two-annas 
eight-pies share out of the five annas four-pies 
share treated as sixteen-aunas. It is incon- 
testable that the plaintiffs did not in any 
manner contribute to this mistake, They have 
throughout uniformly and consistently claimed 
a half of the one-third share included in taluka 
Khaira; they have sought to get their names 
registered in respect of such share and to have 
a separate account opened in respect thereof. 
The officers in the Collectorate have com- 
mitted a blunder, and have treated the 
residuary share not as two-annas eight- 
pies out of fiveannas four-pies but 
ag thirteen-annas four- pies out of 
sixteen-annas, (7.e., they have treated for this 
purpose the share included in Khaira as 
sixteen-annas). These are the facts as 
eatablished beyond possibility of challenge. 
The only question is, what is the true legal 
position of the parties? The Courts below 
have held that the plaintiffs have lost the 
share which undoubtedly belonged to them, 
by reason of the blunder of the officials in the 
Collectorate. We are entirely unable to accept 
this view as well-founded. The Collector had 
no jurisdiction to expose for sale a share in 
excess of the share in default. The plaintiffs 
had paid the Government revenue payable in 
respect of the half share out of the one-third in- 
oludedin Khaira, which belonged to them. The 
sharein default was the remaining half share. 
T£ the officers thought the share in default was 
2, five-sixth share and not one-half, clearly the 
title oflthe plaintiffs could not be affected tnero- 
by. The act of the Collector in exposing for 
gale any share in excess of the half of the 
one-third share, which was really in default, 
was wholly without jurisdiction; and it is 
now firmly settled thatan act of the Col- 
lector, if without jurisdiction, cannot affect 
the title of the owners: See Bal Kishen Das 
v. Simpson (1) Mahomad Jan v. Munshi Ganga 
Bishen Singh (2), Harhhoo Singh v. Dunstdher 
Singh (3) and Jogendra Mohan v. Uma Nath 
(4). The cases of Kalanand Singh v. Sarafat 


Hassein (5) and HMahimuddd Munshi v. Nalini 
(1) 25 C. 833; L. R. 25 I. A. 151; 2 C. W. N. 513. 
(2) 18 C. L. J. 626; 15 C. W, N. 448; 9 M. L. T. 449; 

8 A. L. J. 480; 18 Bom. L. R. 418; 38 C, 537; (1911) 2 

M. W. N. 277; 21 M. L. J. 1148; 10 Ind. Cas, 272, 

(3) 25 C. 876; 2 C. W. N. 360. 
(4) 85 O. 636; 8 C. L. J. 41; 12 C. W. N. 646. 
(5) 12 C. W. N. 028. 
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Katna Lahiri (6), upon which the learned Vakil 
for the respondents relied, are clearly distin- 
guishable, as there the Court was called upon 
to.consider the legal effect of a revenue sale 
held with jurisdiction ; and the same remark 
applies to the decision in Shyam Kumari v. 
Rameswar Singh (7) and Bhawani Koer v. 
Mathura Prasad (3), to which referenca was 
made in the course of the arguments at the 
Bar. Here, the officers in the Collectorate 
erronsously supposed that the share in 
default was much largerin extent than ib 
really was, and under this impression, 
exposed for sale the share of the plaintilfs 
in respecs of which no default had baen 
mada. In so faras the plaintiffs are con- 
cernel, the sale was clearly beyond the 
statutory authority vested in the Collector 
and could not prejudice their rights. 

The result, therfore, is that this appeal 
mast be allowed andthe decrees of the 
Courts below discharged. The suit is 
decreed with costs in all ths Courts. The 
plaintiffs will recover possession of the share 
claimed, but in the circumstances, we direct 
that no meane profits be allowed before the 
date of this judgment. We may add that 
it has been stated to us that a question of 
redemption may possibly arise batween the 
parties in their character as purchasers on 
the basis of mortgages; if any such questiou 
arises, ib mast be determined in a suit pro- 
perly framed for the purpose. 


Appeal allowed; Suit deci eed, 
(6) 13 C. W. N. 407; 1 Ind. Cas. 81. 
(7) 81 I. A. 176; 32 C. 27; 8 C. W. N. 788. 
(8) 7 C. L. J. 1. 





(s. C. 97 P. W. R. 1912; 82 P. L. R, 1912.) 
PUNJAB CHIEF COURT. 

Civit Reviston Partition No. 1870 or 1910. 
November 21, 1911. 
Present:—Mr, Justice Robertson. 
BHOLA— PraisTirF —PgTITIONER 
versus 
BRIJ LAL AND ANOTHER-— DEFENDANTS—- 


R gsPONDENTS. 

Burden of proof — Claim for a declaration that de. 
fendant's name has been entered in Revenue papers by 
mistake. 

The onus of proving separate exclusive possession 
of certain land and that defendant's name has been 
wrongly entered in the Revenue papers as a joint owner 
thereof lies on the plaintiff. 


Petition under section 70 (1) (a) and (b), 
Act XVIII of 18%4, as amended by Act XXV 
of 1899, for revision of the order of the 


Vel, XIIT] 
WILAITL BEGAM €, FAZAL HUSAIN EHAN. 


Divisional Judge, Jullundur Division, dated 
13th April 1910, reversing that of the Mansif, 
Ist class, Jullundur, dated 6th Dacembar 
1909, decreasing plaintiff's claim, 

Rat Sahib Pandit Sheo Naruzn, for the 
Petitioner. 

Rat Bahadar Bakshi 
the Respondents. 

JUDGME YT.—The onus of proving tnat 
the plaintif was in separate exclusiva posses- 
sion of the land in suit, and was entitled toa 
nee to that effect, lay on the plain- 

iff. 

The lower Appellate Court has found that 
he had failed to discharge that onus, and I 
cannot say that upon the record he could not 
come to that decision, 

There is, therefore, no ground for revision. 
1 reject the application with coats. 

Application dismissed. 


Sohan Lal, for 





(2. 0. 9 A. L. J. 148) 
ALLAHABAD HIGH COURT. 
Figst Cryin APPEAL No. 389 or 1909. 
December 21, 1910. 

Pretent:—S ir Henry Richards, Kr., K. O., 
Chief Justice, and Mr. Justice Tudball, 
WILAITI BEGAM—Derenpayt— 

A PPELLANT 
VEYSUS 
FAZAL HUSAIN KHAN-—PrAINTIFF— 

"T RESFO YDENT. 

Registration Act (III of 1877), s. 32— Presentation. of 
document for registration — Presentation by father of 
executant in presence of executant. 

A lady executed 2 bond, and went to the Registra- 
tion Office where she was present in a dolt while her 
father presented the document to the Sub-Registrar 
for registration. The lady there and then admitted 
execution and receipt of money; Held, that there was 


proper presentation of the document within the 
, meaning of section 32 of the Registration Act. 


First appeal from a decree of the Second 
Additional Judge of Aligarh. 

The Hon’ble Nawab Abdul Mojid (with him 
Mr. Ghulam Mujtaba), for the Appellant. 

Mr. Shafi-uz-zaman, for the Respondent, 


JUDGMENT.—This appeal arises out of 
a suit on foot of a bond. The bond is dated 
the 20th of September 1897. It was execut- 
ed by the defendant in favour of the plain- 
tiff, The amount of principal was Rs. 500. 
The rate of interest was 2 per cent. per 
mensem, compound interest, ab half yearly 
rests. Admittedly, Rs. 150 had been paid 
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before the guit was instituted. The plaintiff 
sought to recover Rs, 6,500, principal aud 
interest, In the Court below, the plaintiff, of his 
awn accord, reduced the claim by Hs. 1,500. 
The defence was thatthe bond was really 
executed in favour of the defendant’s father, 
that Fazal Husain Khan was merely benam- 
diy for the defendant’s father, that the 
defendant had paid her father the amount 
due on the bond, that after his death, the 
plaintiff got possassion of the bond, and 
brought the present suit. There is a farther 
plea that the boud was nob duly registered. 
The Court below held that the plaintiff was 
not benamidzr for the defendant's father, 
Wajibollah Khan, and that the bond was 
duly registered. It gave the plaintiff a 
decree for Rs, 5,000, principal and interest, 
pius costa. 

We will take the plea of irregular registra- 
tion first. There is no doubt on the evidence 
that the bond was presented and registered 
at the same time, and that the executant, 
Wilaiti Begam, was also present ina doli. 
The stamp for the bond was also purchased 
on the same day that presentation and 
registration took place. Acsording to the 
certificate, the father of the defendant was 
the person who "presented" the bond for re- 
gisbration. Section 32 of the Registration 
Act provides as follows:— 

“Heeapt in the cases mentioned in section 
31 and section E9, every document to be 
registered under this Act, whether such 
registration be eompulsory or optional, shall 
be presented at the proper Registration Office, 
by Some person, executing or claiming under 
the same, or, in the case of a copy ofa decree 
or order, claiming under the decree or order, 
or by the representive or assign of such 
person, or by ihe agent of such person, 
representative or assign, duly authorised by 
power-of- attorney executed aud authenticated 
in manner hereinafter mentioned.” 

It must be admitted that the defendant's 
father was not duly authorized by power- 
of-attorney within the meaning of the 
section, and if we are bound to hold that 
the presentation was in fact made by the 
father, the presentation would be irregu- 
lar, and, therefore, under the authoria 
ties, void. No definition is given in the Act 
of the expression presented,” and the ques- 
tion is whether we are entitled to bold that 
when the lady went herself to the Registra- 
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tion Office, was present in a doli when the 
document was handed to the Registrar by 
her own father, and that. she there and then 
admitted execution and receipt of the money, 
she in fact presented the document within 
the meaning ofthe section. ln our opinion, 
the action of the lady amounted to presenta- 
tion witbin the meaning of the section, and 
we accordingly bold that the learned Judge 
was right on this point. 

The next question is whether or not the 
plaintiff was merely benamidar for the defer- 
dant’s father, and whether the bond was 
paid off. The witnesses are about evenly 
balanced. The defendant says that she 
borrowed the money from her father, and that 
the principal was paid off, that there never 
was apy intention by her father to charge 
interest, and that the bond remained with 
her father with whom she was living until the 
plaintiff gained possession of it. Ata-ullah 
Khan supports her evidence, So does Ghafoor 
Muhammad Khan and Gopal Sahai to 
some extent, The plaintiff distinctly 
states that it was he himself who lent the 
money, that he was in Government service, 
and that he waa a cousin of the husband of 


the defendant. He is supported by 
Sakhawat-ullah Khao, Hidayat-ollah and 
Jagannath. Two of these ars attesting wit- 


messes to ihe document, and the third is a 
man who identified the Musammat at the 
time of registration. There can be no 
doubt that the onus lies upon the defendant. 
Prima facie the true owner of the bond is 
ihe person in whose favour it was made, 
The defendant's own account is rather in 
favour of the plaintiff when carefully 
examined. She says, in giving an account 
of how the money came to be borrowed, as 
follows: — 

"Since l became a widow, Haji Wajih-vllah 
Khan spent his own money. WhenI spoke to 
Haji Ji about the amount of the decree, - he 
said that he had already spent a considerable 
sum. l then went to Nawab Ata ullah 
Khan, Ghafoor Muhammad Khan, Ghaus 
Muhammad Khan and Hamid-ullah Khan. 
Nawab Ata ullah Khan said that he would 
get money advanced to me. Fazal Husain 
Khan was the elder cousin of my  hus- 


band. He used to take all proceedings 
on my behalf. This was why the bond 
was executed in his favour. Upon the 


osth cf Haji Waiih-wilah Khan-—this is 
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the same bond which was execated in his 
favour." 

This translation ia not good. We had 
the original read. The meaning is that her 
father had been spending a lot of money on 
her, prior tothe borrowing of Rs. 500, that he 
had refused to spend any money, and that the 
defendant then went to Nawab Ata-ullah 
Khan, Ghafoor Muhammad Khan, Ghaus 
Muhammad Khan and Hidayat-ullah Khan, 
evidently to negotiate a loan for her, that 
Nawab Ataullah Khan promised to negotiate a 
loan, and that the loan was.thereupon nego- 
tiated, ^ ow, if her father was ready and will- 
ing toadvance money on being duly secured, it 
was quite unnecessary for her to go and seek 
the assistance of the persons she mentions. 
If she wanted to persuade her father to lend 
her money, ib would also be unnecessary for 
her to consult outsiders. Ata-ollah Khan 
says nothing about this consultation in his 
evidence. We feel that we would not be 
justified under the circumstances in over- 
ruling the decision of the Court below upon 
this question of fact, particularly as the 
Uourt below has had the advantage of see- 
ing the witnesses who were examined be- 
fore it. 

As to the plea of payment, it follows that 
if we cannot accept the story of the defend- 
an. that the money was advanced by her 
father, we cannot accept her story about 
payment. 

The interest is very high, particularly 
having regard to the fact that the defendant 
isa Musammat. But the plaintiff, to this 
credit be it said, voluntarily waived his 
claim to the extent of Ra 1,500 in the Court 
below, and bas further waived a sum of 
Rs. 1,000 in this Court, Therefore, we 
modify the decree of the Court below by 
giving the plaintiff a decree for Hs. 4,000, 
instead of Ra. 5,009, principal and interest. 
We also modify itin that we allow the 
plaintiff simple interest at the rate of 95 
per cent. per annum pending the suit and 
also simple interest at the same rate. until 
realization. The plaintiff will have his costs 
in all Courts. 

We extend the time for payment to six 
months from this date. 

Decree modified, 
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THAKAR DAS t. PERMA NAND. 


(s. c. 95 P. R. 1911.) 
, PUNJAB CHIEF COURT, 
FrgsT Orvis APPrAL No. 641 or 1911. 
July 6, 1911. 

Present:— Sir Arthur Raid, Kr., Chief Judge. 
THAKAR DAS AND OTBRERS-—PLAINTIFF3-— 
APPELLANTS 
versus 
PERMA NAND AND OTHERS —DEFESXDANTS 


—— RESPONDENTS., 

Civil Procedure Code (Act V of 1908), O. XLIIT, v. 1 
(k)— Abatement order —No application to set aside abate- 
meni— Áppeal —Revision— Punjab Courts Act ( XVIII of 
1884), s. 70 (1) (a). 

No appeal lies under Order XLIII, rule 1 (hk), 
Civil Procedure Code, 1908, where there has been no 
application to the Court to set aside an abatement, 

The failure of a person to apply to the Court to se 
aside abatement precludes interference with the 
order of abatement by way of revision under aeotion 70 
(1) (a) of the Punjab Courts Act. 


Second appeal from the order of the Divi- 
sional Judge, Hawalpindi Division, dated 
the 22nd Febraary 1911. 

Pandit Kishori Lali, for the Appellants. 

" Mr. Pestonji Dadabha:, for the Respond. 
ents, 

JUDGMENT.—A_ preliminary 
that no appeal lies, has force. 

The appeal purports to be under "Order 
XLIII, rule 1 (k), which provides an appeal 
from an order under rale 9 of Order XXII, 
refusing to set aside the abatement or 
dimissal of a suit. Here there was no appli- 
cation to the Court to set aside the abate- 
ment, and an appeal consequently does not 
lie, The value of the suit is Rs. 250, and the 
suit is unclassed. A further appeal, there- 
fore, does not lie 

The appeallant’s remedy was by application 

tothe Court to set aside the abatement. 
His failure to avail himself of this remedy 
precludes interference under section 70 (1) 
'(a:, for which his Pleader prays. 

The appeal fails and is dismissed with 
costs. 


objection 


Appeal dismissed. 
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HABSEBULLAH v. ABDUL HAMID. 


(s. 0. 9 A. L. J. 181.) 
ALLAHABAD HIGH COURT. 
SECOND Civit, Apesar No. 607 oF 1910, 
January 11, 1912. 
Present:— Mr. Justica Karamat Hasain and 
Mr. Justice Chamier. 

Shaikh HABHEBULLAH AND OTHERS — 
DEgFENDANT3-— ÁPPELLANT3 
VETSUS 
Sheikh ABDUL HAMID AND OTHERS — 
PLAINTIFFS AND OTHERS—DzFaNDANTa— 


RESPONDENTS. 

Interest—Mortgagor’s right to interest on profits — 
Bengal Regulation(XV of 1793),s 10 ~ Mortgage redeemed 
and cancelled —Limitation Act (XIV of 1859), s. 1 (12) 
& (15)—Limitation--Suit for redemption more than 
12 years after satisfaction of mortgage —Right of mort- 
gagor to take accounts from mortgagee for surplus pro- 
fits — Bate of interest allowed to mortgagee-—Mortgagee’s 
possession after mortgage-debt is paid o[f— Adverse 
possession Redemption—Usury Laws Repeal Act 
( XXVIII of 1855). 

A usufructuary mortgage was executed while 
Bengal Regulation XV of 1793 was in force. In 
the morigage-deed, ib was provided that the mortgagee 
should enter into possession, collect the rents and pay 
the Government revenue and, after defraying all col- 
lection charges, should retain the surplus in lieu of his 
interest. At the time of redemption, no account was 
to ba taken. The mortgage was subject to Bengal 
Regulation XV of 1793: s 

Held, that the mortgagee was nob entitled to more 


. than 12 per cent, per annum interest on the prinoi- 


pal debt and was liable to account for the surplas 
collection and profits to the mortgagor at the time of 
redemption, the provisions in the mortgage-deed to 
the contrary nobwithstanding. 

Samar Ali v. Karimullah, 8 A. 402, followed. 

Sudarshan Das Shastri, v. Ram Prasad, TA. L. J. R. 
963; 7 Ind. Cas. 885; 33 A. 07; Shafi-un-nissa v. Fazal- 
rab, 7 A. L. J. 787; 7 Ind. Cas. 293, distinguished. 

The possession of a mortgagee does not become 
adverse to the mortgagor merely because the mort- 
gagee remains in possession after the mortgage- 
money has been satisfied ont of the usufruct or has 
been otherwise paid off. 'Phe provision in section 10 
of Regulation XV of 1793 that a mortgage shall 
be deemed to be cancelled and redeemed does not 
mean redeemed in the full sense of the word, 

Sudarshan Das Shashtri v. Ram Prasad, 7 A. L, J. 
963; 7 Ind. Cas. 885; 33 A. 97, followed, 

On the passing of the Limitation Act, XIV of 1859, 
a mortgagor's right to redeem became subject to 
section 1 (15) of the Act and a suit for redemption of 
a mortgage effected before the passing of that Act is 
within time if brought within 60 years of the mortgage. 

The mortgagor is entitled to mterest on the annual 
surplus profits. A rate of 12 per cent, per annum is 
a fair rate to allow in such cases. 

Bechoo Singh v. Rat Sheo Sahoy, IN. W. P. H, C. R. 
56 and page 111 (Ed. of 1873), referred to. 


Second appeal from the decision of the 
District Judge of Azamgarh, dated the 2nd 
of February 1910. 
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Dr. Tej Bahadur Sapru (with him Mr. M. 
Ishaq), for the Appellants. 

Mv. Abdul Raoof, for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit by respondents Nos. 1, 2 and 3, for re- 
demption of a mortgage made in the form of a 
zur-i-peshg: leageon February 19th,1852,by one 
Muslima Bibi, in favour of the appellants and 
respondents Nos, 4 to 49 or their predecessors. 
in-title. The deed provided that the mortgagees 
should enter into possession and collect the 
rents and pay the Government revenue aud 
defray collection charges, &c., therefrom, and 
retain tbe balance in lieu of interest. There 
was to be no accounting on either side and 
the mortgagors were to be entitled to redeem 
on payment of the principal sum Rs. 252, 
The case of the plaintiffs-respondents was 
that the mortgage was subject to the pro- 
visions of Bengal Regulation XV of 1793, 
therefore, the mortgagees were not entitled 
to more than 12 per cent. per annum on 
the principal sum notwithstanding the pro- 
visions of the deed, and that if an account 
were taken of profits received by the 
mortgagees, it would be found that the prin- 
cipal sum and interest had keen satisfied 
many years ago, and thata large sum was 
due to the plaintiffs- respondents, The Subordi- 
nate Judge gave them a decree for possession 
of the property and for Rs. 3,3805-8-9 oa 
account of surplus profits and interest thereon 
up to the date of the suit and directed an 
inquiry as to the profits duriog the suitand up 
to the delivery of possession. That decree 
was confirmed on appeal by the District 
Judge. In second appeal, it is contend- 
ed, in (he first place, that the suit is barred 
by limitation. Dr. Tej} Bahadur argues 
that if Regulation XV of 1793 applies, 
as the plaintiffs-respondents say, the mort- 
gagees were nob entitled to more than 12 
per cent, per annum on the principal sum 
notwithstanding the terms of the deed, and 
an account must be taken of what the mort- 
gagees save received and the mortgage mast 
be considered to have been in the words of 
section 10 of the Regulation “virtually and in 
effect cancelled and redeemed” as soon as the 
principal sum with simple interest at 12 per 
cent. per annum had been realised from the 
usufruct of the property, and theraafter the 
mortgagee’s possession must be deemed to 
have been adverse. Consequently, the mort- 
gagor's right to recover the property was 
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barred under section I (12) of the Limitation 
Aot, XIV of 1859, on the expiry of 12 years 
from the date on which the principal and 
interest were satisfied out of the usufruot. 
There can be no doubt that the mortgage was 
originally sübject to Regulatin XV of 1793, 
which was made applicable to the Azamgarh 
district by Regulation XV.I of 1506 and that, 
as held in Samar Ali v. Karimullah (1), it re- 
mained subject to the former Regulation not- 
withstanding the passing of the Usury Laws 
Repeal Act XXVIII of 1855. Therefore, the 
plaintiffs were entitled to an account of the 
profita received by the morigagees, But we 
cannot accept the argument that the right of 
the mortgagors to recover the property Le. 
came barred by limitation upon the lapse of 
twelve years from the date on which the 
principal and interest were satisfied out of the 
usufruct. Prior to the passing of Act XIV 
of 1859, there was no limitaion fora suit for 
redemption of a mortgage. Section I (15) of 
that Act provided that the period of limita- 
tion, applicable to a suit against a mortgagee 
for the recovery of immoveable property 
mortgaged, should be sixty years from the 
date of the mortgage, and there are similar 
provisions in the Limitation Acts of 4871, 
1877 and 1908. The possession of a mort. 
gagee does not become adverse to the 
mortgagor merely because the mortgagee 
remains in possesion after the mortgage. 
money has been satisfied out of the usufruct 
or has been otherwise paid off. Much more 
is required to set time running against the 
mortgagor. Weagree with the decision in 
Sudarshan Das Shastri v. Ram Prasad (2), 
that the provision in section 10 of the Regula. 
tion of 1793 that a mortgage shall be deemed 
to be cancelled and redeemed, does not mean 
redeemed in the full sense of the word. It, 
appears to us that on the passing of Act XV 
of 1£59, the mortgagor’s right to redeem 
became subject to section I (15) of that Act 
and a suit for redemption could be brought 
at any time within sixty years of the mort- 
gage. In our opinion, tbe suit is not barred 
by limitation. i 
The next point taken is that the plaintiffs- 
respondents are nob entitled to an account of 
the profits received by the mortgageees. As 
already stated, we are of opinion that the 
mortgage has all along been subject to the 


(1) 8 A. 402, 
(2) 7 A. L, J. 968; 33 A, 97; 7 Ind. Cas 885. 
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provisions of Regulation XV of 1793; there- 
fore, the plaintiffs-respondents are entitled to 
an account of the profits. Dr. Tej Bahadur 
relied upon the decision in Shafi-un-nissa v. 
Fazalrab (8), but the mirtgage im that 
case was made in January 1266, and, therefore, 
was never subject to the Regulation of 1798, 
He relied also on the ease of Badra Prasad 
v. Murlidhar (4), but that case is clearly 
distinguishable from the present case. The 
sum to be received by the mortgagee was a 
fixed sum, not as here a fluctuating amount, 
and their Lordships were careful to point out 
that they did not decide that if the amounts 
yeceived by the mortgagee bad been 
fluctuating, it would not have been necessary 
to take an account against him, 
The third and last point taken is, that the 
Courts below were wrong in allowing the 
' plaintiffs-respondenis interest at 12 per cent. 
per annum on the annual surplus profits. In 
allowing interest at the above rate, the Ccurts 
below relied upon the judgment of this Court 
in Bechoo Singh v. Rat Sheo Sahoy (5), in 
which it was said that it wes an established 
practice in cases of this kind to allow the 
mortgagor interest on the surplus profits at 
the rate allowed to the mortgagee on the 
mortgage-debt. Itis not contended that no 
interest should have been allowed and, in the 
circumstances, we thinl, that 12 per cent. is à 


fair rate. 
The appeal fails and is dismissed with 


costs. 
Appeal dismissed. 


(3) 7 A. L. J. 787; 7 Ind. Cas. 293. 
(4) 2 A. 593; 7 I. A. 61. 
(5) 1 N. W. P. H. C. R. p. 56; p. 111 (Ed. of 1873). 


(s. c. 16 O. W. N. 302.) 
PRIVY COUNCIL 
ÁFPEAL FROM THE JUDICIAL COMMISSIONER . 
OF TRE CENTRAL PROVINCES. 
January 16,1912. 
Present: —Lord Macnaghten, Lord Shaw, 
Lord Mersey and Mr. Ameer Ali. 
“BIR BIKRAM DEO— PLAINTIFF — 
API ELIANT 
VeTEUS 
Tur SECRETARY or STATE ror INDIA 
in COUNCIL—DeErenpant— 


RESPONDENT. 

Central Provinces Zemindars—Ewercise of Police 
and Emcise functions by sufferance or delegation-—Re- 
sumption of those functions by Government—Act under 
sovereign power — Maintenance of private catile-pounds, 
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whether compatible with Cattle Trespass Act —Mainten- 
ance of cattle-pounds under control of Government officials 
—Act of Hxecutive Government—Jurisdiclion of Civil 
Court to interfere. 

Where in the Central Provinces certain zemindara 
in exercising Police and Excise functions were not 
acting as of right, bub were so acting either by 
sufferance or by delegation : 

Reld, that the resumption of those functions by tho 
Government was a thing done by the Government 
in exercise of its sovereign powers, and that a suit to 
question the resumption was not maintainable in a 


Civil Court, 

Held, also, that the maintenance of private cattle- 
pounds was incompatible with the provisions of the 
Cattle Trespass Act and that the establishment and 
maintenance of cattle-pOunds in the present case, 
uuder the superintendence and control of Govern- 
ment officials, empowered to obtain the assistance of 
the Police when required, might be considered essen. 
tial for the maintenance of law and order and the 
peace and good governmont of the country, and, 
therefore, an act of the Executive Government 
with which a Civil Court was not competent to in- 


terfere. 

Consolidated appeals and eros:-appeals from 
the judgment and deerees of the Judicial 
Commissioner of the Central Provinoes, dated 
May 14th, 1907, partly affirming, partly vary- 
ing avd partly reversing the judgments and 
decrees of the District Judge of Raipur, 
dated Augus: 65b, 1906. 

The following is the judgment of the Judi- 
eial Commissioner appealed from: — 

“This and the cross-appeal (No. 61 of 1909) 
aris» cut of a suit (No. 6 of 1904) brought by 
the zemindar of Khariar in the Raipur 
District against the Seeretary of State for 
India in Council. The object of the suit was 
to obtain cancellation of certain clauses in the 
wajib-ul-arz sanchioned for the zemindart in 
Revenue Secretariat letters No. 2390, dated 
the 25th April 1902, and No. 1244, dated 
the 18th March 1903. A copy of this docu- 
ment will be found printed as Ap. XIII to 
the 'Report on the Land Revenue Settlement 
of the zemindarz Estates in the Raipur District 
effected during the years 1899—1902.’ 


“The plaint bagins by alleging that before 
the advent of British Rule, the plaintiff's 
ancestors were sovereign rulers and that 
when the zem?ndar? was transferred to the 
Central Provinces in 1862, the zemindar was 
still in active enjoyment of various rights and 
privileges detailed in a separate list. In 
1865, the British Gevernment, when deciding 
the status of many important landholders, 
divided them into two classes, namely, 
Fiudatory Chiefs avd Non-feudatory Chiefs, 
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The zemindar of Khariar fell into the latter 
and inferior class, but he was not otherwise 
interfered with. On the 25th November 
1874, a sanad recoguizing the zemindar's pra- 
prietary rights was issued with ihe per. 
mission of the Government of India. The 
zemindar continued to exercise the aforesaid 
rights and privileges tillthe Ist September 
1892, when the British Government took 
over the right of managing the local Police 
and levied from him an annual sum of Re, 
1,656 on account of maintaining the 
necessary force. On the lat April 1894, the 
same Government took over the administra- 
tion cf all excise matters, proposing to pay 
as compensation the inadequate rum of Rs. 
3,000 yearly. The wajib ul are® framed at 
Carey’s Settlement (1885—1889) contained 
nothing inconsistent with the saad of 1874 
or incompatible with the continued enjoyment 
of the aforesaid rights and privlieges; but the 
corresponding document of 1902 is of a very 
different character, being inconsistent with 
the sanad of 1474. Further, the clauses 
complained of are invalid because they 
prevent or tendi to prevent the enjoyment of 
the aforesaid rights and privileges and are 
such as euld not legally be prescribed 
without an express enactment in that behalf. 
The serial numbers ard the subjects of these 
clauses are as under,— 
In Part I. 

3. Removal of zemindar and forfeiture of 
privileges. 

6, Provision that the zemindar be given 
reasonable compensation, if it is considered 
expedient at any time to assume the man- 
agement cf ferries and pounds. 

7. Provision that the forest mahals shall 
be managed in accordance with rules framed 
by the Chief Ccmmissioner under section 
1024-A, Land Revenue Act. 

10. Declaration that all minerals are the 
property of Government. 

In Parr IT. 

2. Direction that the  zemzndar shall 
disszontinue the practice of levying nazarana 
on grant or renewal of leases. 

7. Declaration that the appointment, 
suspension and removal of village watchmen 
(kotwars) are governed Ly the rules framed 
under section 147 A, Land Revenue Act. 


— 








"Pages 183—185 of the prinied report as first 
published in 1891. 
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11 (9), Direction that forest lands no! 
included in forest mohals be managed in 
aecordarea with any tules which may be 
made by the Chief Commissioner, 

15. Declaration that the hides and 
carcases of dead cattle are the property of 
the respective owners of the cattle. 

“The defence and other pleadings are 
set out at length in the lower Court’s judg- 
ment, and | think it unnecessary to re- 
capitulate them here in detail. The gist of 
the defence seems to be that the British 
Government were not bound to; and did not 
on acquiring the zemzndori, recogniza the 
zemtndar permanently and indefeasibly as 
possessing the rights and privileges mention- 
ed in the annexure to the plaint ; that those 
rights and privileges were in fact exercised 
on sufferance or by delegation and subject 
to the pleasure of Government as declared 
from time to time; that the zemind:r is 
bound ky terms identical with those of a 
document known as the “° Chanda Patent ” 
(modified in a detail not material for present 
purposes) ; that the sanad of 1874 was ex- 
pressly granted subject fo those terms, and 
that none of the clanses complained of were 
invalid either as being illegal or as infringing 
any indefeasible right of the plaintiff. 

"No fewer than 33 issues were framed, 
but the evidence to be considered is wholly 
of a documentary nature and the lower 
Court came to a decision on issues 9 —12, 
14—20 and 23--29 only. The decree passed 
declared clauses 3 and 7 in Part I and clause 
2 in Part II of the wojib-ui-ara of 1902.08 
not to be enforceable against or binding 
upon the plaintiff aud directed their deletion. 
For the rest the claim wes dismissed. Both 
sides have come up in appeal. 

"Dealing firat with the aplaintifi’s appeal 
I observe, to begin with, that the 11th ground 
was not’ pressed in argument. Khariar is 
a Scheduled District appearing as serial 
No. 1 in Part VI of the first Schedule to 
Act XIV of 1874. As originally framed, the 
second sentence of section 1, Land Revenue 
Act, included the words and figures ‘except 
those specified in Part VI of the first Sshedule 
of the Scheduled Districts Act, 1874, ’ which 
were repealed by the amending Act, No. 
XVI of 1889, It follows that since the 29th 
October 1889, when the last-mentioned Act 
came into force, the Land Revenue Aot 
1881, hes been running in Khariar. 
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“Lih, 16th and 17th grounds.— Following the 
order of the arguments advanced hy the 
plaintiff's learned Counsel, I take up next the 
4th, 16th and 17th grounds of appeal. The 
argument here is that the wuj2b-ul-arz or 
administration paper referred to in section 
77 (d) of the Land Revenue Act is identical 
with the record-of-rights  preseribed by 
section 79 zb¢d.; that the entries complained 
of do not represent the ontcome of inquiries 
made under Chap. VI of the Act; that no 
rules of the kind contemplated by section 79 
(b) ibid. have been made ; that consequently 
the clauses in question could not legally be 
included in the waitb-ul-arz; and that the 
form of Chaps. II[—VI indicates that the 
procedure therein laid down was not intended 
to apply to zemindaris. Ido not think there 
is any substance in the last part of this 
contention. For Setilement purposes, a 
zemindurt is treated simply as an aggregate 
of villages ; the assets of each village are 
determined aud made the basis of a kamil 
jama, 1.6, the revenue which would be 
payable if ihe. village were an ordinary 
malguzart one; and nally a certain share 


of the aggregate of these kami jamas is made 


payable by the zemindar in the shape of what 
is technically called a takoli: see para, 157 
of Carey’s and para, 3 of Scott’s Settelement 
Reports. The term " mahal " as defined in 
gection 4 (7) of the Land Revenue Act, i8 a 
perfectly general one and may, therefore, be 
applied to a zemindari as a whole. In the 
absence then of anything to indicate that 
the Settlement of  1899—1902 was not 
effected under the Land Revenue Act, I would 
assume that it was so effected. That the 
administration paper and the record-of-rights 
are not identical seems clear from section 80 
of the Act read with paras. 278, 279, 280 
and 266 of the Settlement Code, and also 
from the fact that two. such different ex- 
pressions are used in sections so close 
together. The results of inquiries prescribed 
by sections 68—-70 and 72 must find place 
in the record-of-rights, which, moreover, is to 
cousist of papers, not of only one paper, but 
ib is certainly not the practice to include in the 
wajib ul arz, theresults of enquiries under those 
sections, the obvious place for recording those 
particular results being the khewat, khasra, 
gamabandt, ete. The fact, however, remains 
that there is no section, except No. 79, which 
gives the Settlement Officer power to make 
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entries in any part of the record-of-rights. 
Rules under section 79 or section 80 to have 
the force of law must be published as required 
by section 162 and admittedly no such rules 
have yet been so published :-see in this 
connection para. 2 of the preface to the 
Settlement Code. On the 27th issue, the 
lower Court treated section 77 as giving 


power to prepare the administration paper, 


whereas it does no more than authorise the 
determination of certain disputes. On the 
28th issue, the view taken seems to be, that 
inasmuch as the Chief Commissioner sanc- 
tioned the wajib-ul-arz in the Secretariat 
letters above cited, all entries iu it were 
legally made, Iam unable to concur in this 
view, and I hold that, failing effective rules 
of the kind contemplaied by section 79 (b), 
no clause in the wzith-ul-arz can be justified 
unless it embodies a result of the kind 
covered by section 79 (a). This conclusion 
does not, however, help the plaintiff; for 
unless his suit relates to entries as to 
matters referred to in seotion 78 and so 
comes within the scope of section 83, it is 
incompetent, inasmuch as section 152 (b) 
(8) deprives the Civil Court of jurisdiction 


-over the formation of the record.of-rights. 


In short, as I understand the position, the 
plaintiff’s suit would have to be dismissed 
altogether, if it were once conceded that the 
clauses in the wajtb-uwl-arz of which he com- 
plains do not embody decisions as to matters 
referred to in section 78. He certainly did 
not plead in the lower Court that the clauses 
were not the outcome of inquiries, and it is 
too late for him to raise such an objection now. 

"l46h ground.—'The 14th ground seems 
to me to state what the law is, without thera- 
by furnishing much aid to the decision of 
the present dispute. If 2 particular right 
was expressly or impliedly granted by the 
British Government to the zemindar, it 
certainly could not be taken away otherwise 
than by legislation or by agreement. And 
itis a rule of interpretation that when an 
enactment changes or takes away rights 
it is not to be construed as affecting existing 
rights, unless there are express words to 
that effect: Doolubdas v. Ramloll (1), Papa 
Sastrial v. Anuntarama (2), Javanmal v. Mukta- 
bat (8). See also Maxwell on the Interpreta- 

(1) 5 M. I. A. 109 ab p. 126. 


(2) 8 M. 98 at p. 101. 
(3) 14 B. 610 ab p. 525. 
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tion of Statutes, page 427 (4th edition). 
But in respect of each right in dispute, the 
question will be—has there been an express 
or implied grant ? And,in answering this, 
the Court will have to bear in mind that 
the British Government is not to be 
necessarily regarded as having maintained 
the zemindar, after cession of his territory 
in 1826, in the enjoyment of all the rights 
allowed him by the Mahrattas: Secretary of 
State in Council of India v. Kamachee (4), 
Oook v. Sprigg (5). 

‘In dealing with the rest of the plaintiff's 
appeal, I will assume-—for a reason already 
stated--that the Chief Commissioner was 
competent to order insertion in the wajzb- 
ul-arz of all the clauses to which the plaintiff 
objects, subject, however, to the power of 
the Civil Court to cancel or amend any entry 
under section 83 of the Land Revenue Act. 

“Ist, 2nd and 8rd grounds.—The three 
opening grounds relate to clause 6 in Part I 
of the wojtb.ul arz which rurs thus :— 

€ . * . . 

If at any time it is considered expedient 
to assume the management of ferries and 
pounds, the zemindar shall receive reason- 
able cOmpensation in respect of any loss of 
income resulting from such transfer.’ 

“The plaintiff, in connection with 
and all the other clanses he objects to, re- 
pudiates altogether the Chanda Patent. He 
points to the sanad of the 25th of November 
1874 (Hxhibit P.2) as recognising that 
absolute proprietary rights over his zemzndarz 
were already vested in him. He urges 
that the concluding words— and (snbject) 
to the conditions specified in the administra- 
tion paper and other settlement records '—— 
should be altogether ignored as there are 
no sueh papers embodying any conditions 
in the case of his zsmindari. It is admitted” 
by the defendant that no administration 
paper for Khariar existed in 1874 and 
also that any settlement records there may 
have been then eontain nothing relevant to 
the matter in hand. Would it in these 
circumstances be reasonable to treat the 
sanad as recognizing all that the zesmzndar 
now claims in respect of pounds and ferries ? 
I think not. Reading together the letters 

(4) 7 M. I. A. 476; 4 W. R. (P. C.) 42. 

(5) 68 L. J. P. C. 144; (1899) A. O. 572; 81 L. T. 281; 
15 T. L. R. 5165. 

* See the remarks on Raipor District in Faller’s 
“Translations of specimen forms of wajib-ul arz” 
(1885). 
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of August and September 1874, copies of 
which form the defendant's Exhibits 12, 
14 and 15, it seems clear that tho plaintiff 
was intended to receive not only a copy of 
the ordinary malguziri sanad modified by 
substituting the word z:mindar? for the 
word mcuzah,’ but also one of a w9ib-ul-arz 
similar to that issued to each Bilaspur 
zamindar. That intention was, for some 
reason not now ascertainable, left unfulfilled. 
But I cannot think that the plaintiff is 
entitled to take the sanad as it stands alone, 
for it does not convey the real intention 
of the grantor. If itis not to be regarded as 
subject to the Chanda Patent (slightly 
modified), on what principle is it to be 
construed as recognizing a right to control 
ferries and pounds ? No reference to such 
rights is ever made in the wojib-ul.arz of 
the ordinary malguzıri village, and it is 
significant that even in the Chanda Patent, 
the rules obtaining in the khalsa tracts 
are expressly cited as applicable to the levy 
of fees at ferries and pounds. I would, there- 
fore, treat the sanad of 1874 as doing no 
more than vest the formal and legal title to 
the villages of the zamzndar¢ in the then 
zomindar : ses Loknath v. Biseessarnath® (6). 
Nor do I see sufficient prima facte reason 
to hold thatin 1874 the plaintiff was not 
governed as to ferries by the Saugor aud 


Nerbudda Rules applied in 1855 to the 
Nagpur Province (pages 92 and 324, 
Nicholl’s Law of the Central Provinces) 


or as to pounds by the Cattle Trespass Act, 
1871. The latter Act undoubtedly extended 
to Khariar, for the preamble excluded from 
its operation only ‘the Presidency Towns 
and such districts or tracts of country as 
the Local Government, with ihe sanction 
of the Governor-General in Council, may 
exclude from its operation.” With these 
exceptions, the Act was in character general 
and applicable to the whole of British India. 
Further, it was not included in the first 
Schedule of the Laws Local Extent Act, 
1874. Consequently, there was no need for 
the Chief Commissioner to issue a declaration 
under section 3 (a) of the Scheduled Dis- 
triols Act, 1874, in order to seep it in force. 
In this connection, I have further to remark 
that when the sanad of Novembsr 1874 was 
given, the Scheduled Districts Act had not 


(6) 27 C. 103 at p. 1145 26 I. A. 268. 
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received the assent of the Governor-General. 
The Northern India Ferries Aot, 1578, came 
into force in the Central Provinees on the 
lst April 1879 (Notification No. 1457, dated 
26th March 1879) : section 4 (b) expressly 
empowers the Local Government to take 
possession of any private ferry, and section 5 
requires compensation to be paid. Assum- 
ing that all ferries in Khariar were private 
ferries in 1903 and that they belonged to 
the szemindar, his rights may under this 
express provision be taken away, and go 
far as clause 6, part I of the wajib ul-arz, 
contemplates this and the grant of reasonable 
compensation, I bold thatthe clause cannot be 
interfered with. With regard to cattle-pounds, 
the position is to my mind appreciably 
different. Act I of 1871 followed and re- 
pealed Act III of 1857 tn pari materia ; 
yet we find that ihe modified Patent, ap- 
proved in 1874 by Exhibit D-13 for the 
Raipur zemindars, allowed them to levy 
pound-fees under the rules obtaining in the 
khalsa tracts, while it is nowhere suggested 
that the pounds in the eemdndards were 
established as required by the later Act 
(section 4). Clearly, therefore, the pounds 


in Khariar were both established and 
managed by the zem:ndar. The Act does 
not expressly provide for confiscating 


private rights, nor does it lay down that 
there shall be no pounds save those estab- 
lished by the District Magistrate. In the 
face of these facts, [am unable to see how 
the action of the Government in 1874 
is explicable except as a recognition of 
rights vested in the zemindar. To say 
that the zemindart is a rugged and remote 
tract where it would have been difficult for 
the District Magistrate to make and enforce 
such arrangements as are contemplated by 
sections 4, 5 and 6 of the Act, is to furnish a 
reason for allowing the zemindar to take the 
District Magistrate’s place, not to show 
that this course was the outcome of some- 
thing other than an admission that the 
zemindar had a right to ocoupy that position, 
Nor till 1892 were any steps taken indicative 
ofa denial that the Khariar pounds had 
been placed permanenly under the zemindar 
and even then the denial took the shape of a 
clause in a wojzb ul-arz which the zemindur 
has not at any time accepted as binding 
upon him. I hold that there was an implied 
grant to the zemindar of the right to man- 
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age the pounds established by him and to 
receive the fees therefrom and that there is 
nothing in the Cattle Trespass Act to affect 
that grant. The words ‘and pounds’ will 
accordingly be deleted from clauses 6 of the 
w0315-ul-arz as prayed. 

“Gth, Vth, Gth, 9th and IOth grounds.—I 
come next to five grounds of appeal relating 
to clause 10 of the wejib-ul-arz of which the 
terms are these:— 

“All minerals are the property of Govern- 
ment which has aright of free access and 
egress thereto and therefrom.’ 

‘The lower Court has found on its 17th 
issue that section 151, Land Revenue Act, 
gives the minerals to Government, that the 
zemindar had no proprietary rights of any 
kind till November 1£74 when he received 
his sanad, and that the sanad cannot be 
regarded as even giving at its date the mines 
and minerals. In this Court, the plaintiff 
relies again upon Sriram v. Hari Narain (7) 


' and cites also Megh Lai v. Girdhart Singh (8). 


In my opinion, section. 151, Laud Revenue 
Act, is by itself a sufficient answer to this 
part of the claim. That the section was 
intended to operate on records and grants 
already made 18 indicated by the fact that 
in any other view the commencement of ita 
operation would have been long postponed. 
Settlements in the Central Provinces ran 
for the most part for 80 years from 1865 or 
thereabouts and, had it been desired to 
provide only for the future, exeeutive orders 
would have amply met the object in view. 
That the general policy of Government was 
everywhere to retain the right to mines and 
minerals appears from the wajzb-ul-arazz in 
Fuller’s Collection (1885) and from the 
Chanda Patent issued in 1868 (Exhibits D-7 
and 1)-8), 

"19th ground —The 12th ground of appeal 
is directed against the following clanse 
(No. 7) in Part II of the wazib-ul-arz.— 

‘The appointment, suspension and removal 
of village watehmen are governed by the 
rules framed under section 147-A of the 
Central Provinces Land Revenue Act, 

“With this may be compared the corres- 
ponding clause in the wajib-ul-arz originally 
issued with Carey’s Settlement which was 
reproduced terbatum in the revised form of 
November 1892:— 


(7) 33 O. 54; 8 C. L. J, 59; 10 C. W. 425. 
(8) 4 O.L, J, 208 
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‘The zemindar may, subject to appeal to 
the Deputy Commissioner, dismiss a kotwar 
for continued miscondact or failure to per- 
form ‘his duties, and may appoint a man ia 
his stead. The Deputy Commisstoner may 
cali upon the zemindar to dismiss a koiw ır 
offending in any such way, and if the zemin- 
dar fails to comply, the power ot dismissal 
is vested in the Deputy Cornmiesoner.’ 


"m he issue in this connection is No, 19 
worded thus:— : - 
‘No. 19. Is the provision relating to 


hotwars made in Part IT, clause 7 of the 
wüjib-ul arz, in accordance with the provisions 
of section 147-A of the Land Revenue Act 
and the rules made therunder? Is it biad- 
ing ou the g3mindur?’ 

“The lower Court held that these rules, 
being binding on the plaintiff and framed 
on the lines of Carey's original wajib ul-arz, 
have properly been eniered iu the new 
wajib.ul.orz. As to this part of the claim I 
do not think there ia any proof of an express 
or implied grant empowering the z2mindar 
to appoint and dismiss /ofwirs at his 
pleasure, which is the position he contends 
for. It is true tbat Carey’s wajib ul arz 
(Exhibit D-19), which appears fo have 
been signed by the plaintiff on the 65h March 
1891, was prepared after section 147-A was 
added to he Land Revenue Act. On the 
other hand, no rules were framed till August 
1291. R. 5 is the one which chiefly pre- 
judices the plaintiff:— 

"Phe appointment of village-watchmen 
shall rest with the Deputy Commissioner. 
Provided that in zemindarts the zemtndir 
may nominate to a vacancy, and the Deputy 
Commissioner sball appoint the person so 
nominated if he be qualified in acsordance 
with r. 4.’ 

“R, 8, moreover, gives a Zzem?ndar no 
power of dismissal: — 

‘A vilage-watehman may be suspended 
or removed by the Daputy Commissioner on 
the report of the mukaddam or of his own 
motion, ete., ete.’ 

"The plaintiff then is worse off than under 
the wajib-ul-arz of 1891, and unless it can 
be held that section 147-A of the Land 
Revenue Act empowers the Government to 
alter such an arrangement as the one cmbo- 
died in that document, the plaintiff will, I 
think, be entitled at least to some ameud- 
ment of the clause in question. On the 
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whole, I incline to hold that the section does 
give the necessary power. To take the 
opposite view would land one in the admis- 
sion that each land-holder, who till 1891 
appointed and dismissed his kofwars, would 
be entitled to continue doing so, the result 
being a large exception to the scope of what, 
to be of real use, cught to havea genaral 
application. I conclude that the plaintiff 
must submit to the rules, though they reduce 
his authority below even what it was from 
1891 to 1903. 

“Sth ground.—The 5th ground of appeal 
attacks the finding on the 16th issue which 
was in the following terms:—- 

‘Is the provision relating to forest made 
in Part I, clause 7, and Part If, clause 11, 
sub-clause (7) of the wajib-ul-arz, in accorde 
ance with the amended patent and the 
Land Revenue Act and is it binding on the 
gemindurs P’ 

"The lower Court bas deleted clause 7 of 
Part I. Clause 11 (¢) of Part If has been 
retained on the ground that it merely re-pro- 
duces verabizm clause 10 (2) of Carey’s origi- 
nal woj:b-ul-a7z. There appears to have 
been some confasion in the Judge's mind 
for he deals with waste as distinguished 
from forest land, though the issue has no 
relation to the former. The plaintiff con- 
tends that he is not concladed by the agree- 
ment of 1891, inasmuch as it was for the 
period of Carey’s Settlement only. I do not 
seo my way to accepting this view of the 
agreement. By it the plaintiff admitted 
that he held forest within village-bound- 
aries subject to any rules the Chief Commis- 
sioner might make, and the effect of the 
admission cannot reasonably be restricted, 
like the period of the assessment, to a limited 
time in the future. i 

“18th ground.—Clause 15 of Part II is 
word for word the same as clause 14 in the 
waiib ul-arz of 1891. I agree with the lower 
Court in holding that the plaintiff eannob go 
behind what he accepted as binding in the 
former Settlement. In this instance, to allow 
him to do sowould affect injuriously the 
rights of others. 

“15th ground.—I need not separately con- 
sider the 15th ground of appeal. lt ig 
concerned with the lower Court’s findings on 
issues 28 —26 and particularly with the effect 
of the Scheduled Districta Act upon (/) the 
Land Revenue Act, (i) the Cattle Trespass 
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Act. Ileoneur generally with the District 
Judge on these points with which J have also 
dealt already to some extent in connection 
with the first three grounds of this appeal. 

"The plaintiff's appeal having now been 
disposed of, I turn to the cross-appeal (No. 61 
of 1906). Here the main contention is that 
the plaintiff must be regarded as bound by 
the Chauda Patent as modified in 1874 for 
application to all the Raipur zemindars. This 
is rested on three grounds:— 

(7) that in paragraph 8 of the plaint in 
a cognate suit (No. 97 of 1904) 
brought by the plaintiff, he admitted 
that Government intended to apply 
the Chanda Patent to him; 

(či) that in paragraphs 9 to 13 of a 
petition (Exhibit D.20) addressed 
in 1827 to the Secretary of State 
for India, the plaintiff indicated his 
acceptance of the said Patent; 

(44) that, as a matter of law, it suffices 
for the validity of a grant that the 
Government sh uld determine on 
its ferms, acceptance by the grantee 
not being essential. 

“Paragraph S of the plaint in suit No. 27 
of 1304 rans thus:— 


"That, on the other hand, these (quas¢- 
Sovereign) rights (to maintain Police and 
control Ezeise monopolies) were further 
ratified and confirmed by the Government of 
{India who issued fresh sanads the terms of 
which were similar to those issued and 
delivered to the Chanda Chiefs. Bat it 
appears, and so the plaintiff has been inform- 
ed, that the sanads issued for the zemindars 


of Chhattisgurh were owing to some accident . 


or mistake never delivered to them. Never- 
theless, the Government of India had express- 
ly ordered that the Chanda Patent shall be 
taken as a general model for continuing the 
existing arrangements in respect to the non- 
feudatory zemindars of Chhattisgurh.’ 


“Tam clearly of opinion that this para- 
graph contains no sort of admission which can 
Kelp the defendant, who, moreover, does not 
appear to haverelied onitin the lower Court. 
From paragraphs 5—8 of the plaintiff’s writ- 
ten reply in suit No. 27 of 1904, the extent 
of his relianee on the Chanda Patent may be 
gathered, namely, that it shows the mini- 
mura of rights which must be conceded to the 
plaintiff. As to the effect of the passages in 
Extibit D.20, I coneur entirely with the 
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lower Court. They describe the terms of 
the Chanda Patent as wrongly held applicable 
to Khariar, but use them asan argument to 
prove that in 1874 the plaintiff was treated as 
entitled to manage his own Police and admi- 
niater Excise in his zemindart. Tle position 
taken was this—-as ruler of Khariar the plain- 
tifl’s ancestor enjoyed a position superior to 
that of the zemindais of Chanda, yet they 
were allowed to maintain Police and ad- 
minister Excise: a fortior? those rights must 
have been and were recoguized as vested in 
the plaintiff's ancestor. That tle terms 
of the Chanda Patent were not com- 
municated to the plaintiff in 1874 ag attach. 
ing to the sanad (Exhibit P.2) given 
him in that year, seems perfectly olear. 
By 1897 his position had been minutely 
examined, the inquiry having begun at least 
a8 far back as 1891. In any view, then, of the 
language used in the petition, it would ba 
unsafe to use ib as proving acceptanca of 
the Patent which the defe ı lant exanot prova 
bo have been delivered. Then as to the point 
of law, I am not shown any authority for the 
position that a grantee from the Crown can 
be bound by conditions which were never 
communicated to him. In In re Antajt (9) 
the following is quoted from a judgment of 
Westropp, C. J s— 

[n respect to Crown grants upon a ques- 
tion of the meaning of words, the same rules 
of common sense and justice must apply 
whether the subject-matter of construction 
be a grant from the Crown or from a subject 
and itis always a question of intention io 
be collected from the language used with 
reference to the surrounding cireumstanoss, 

‘It is—I ventere to think—a requirement 
of the same rules of common sense and justice 
that a person should not be bound by con- 
ditions which have never been brought to his 
notice. Under section 122, Transfer of Pro. 
perty Act, acceptance by oron behalf of the 
donee is necessary to the validity of a gift 
and in Sheo Singh v. Raghubans Kunwar (10). 
their Lordships of the Privy Council AGUNA 
to have assumed (at page 650 of the report) 
that a sanad to be bindiog must be accepted. 

"I hold then that the plaintiff is not bound 
by any term of the Chanda Patent, What 
he got in 1874 was a recognition or conferra]—_ 


for present purposes it matters not wh: 
(9) 18 B. 670. 06 which— 
10) 27 A. 684 16 M. L. J, 352; 9 0. + . 
2 C. L, J. 194; 80. 0, 817. W. N. 1009; 
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of proprietary right. The devolution of 
that right would—in the absence of stipula- 
tion to the contrary—be governed by the 
Ordinary law and the Government cannot 
legally alter that without express legislation 
If the Government could alter the terms of 
its grant at pleasure, it could also revoke the 
grant likewise. To a gift divesting a private 
donor of all his interest in certain proprety, a 
condition cannot afterwards be attached : 
Husain Khan v. Nateri Srinivasa (11), Ram 
Sarup v, Bela (12). And. Government can- 
not, by issuing a subsequent proclamation, 
resume a grant made by a previous pro- 
clamation, inasmuch asit cannot, any more 
than a private person, without the consent of 
the donee, revoke a gift actually made: Collec- 
tor of ` Ratnagiri v. Vyankatrav (18). It 
follows that the lower Court has rightly 
deleted clause 3 from Part I of the wajib-ul. 
arz : to depose azemindar would obviously be 
to derogate from the original grant to his 
predecessor. 

“dih ground——It remains to deal with a con- 
tention that the lower Court was wrong in 
deleting clause 7 of Part IL which runs 
thus:— 

‘The Forest mahals shall be managed in 
accordance with the rules which may from 
tima to time be framed by the Chief Com. 
missoner under sections 124-A of the Land 
Revenue Act,’ 

"In dealing with this, the District Judge 
entirely ignored clause 10 (7) of Carey’s 
original wajib-ul-arz, wherein itis expressly 
stipulated that the forest lands in the estate 
will be managed in accordance with any rules 
which may be made by the Chief Commis. 
sioner. I hold that the plaintiff cannot resile 
from this agreement merely because the term 
of Carey’s Settlement has expired, The 
direction to delete this clause will, therefore, 
be reversed. 

“ The net result of the two appeals is 
that the lower Courts decree will be 
modified by— 

(j adding a direction that the words 
“and pounds’ be deleted from clause 6, Part 
I of the waztb-ul-arz; 

(či) substituting for the words and figures 
‘clauses 3 and 7 of Part I' the words and 
figures ' clause 3 of Part I.’ 

(11) 6 M. H.C. R, 356. 


(12) 6 A, 313; 11 L A. 44. 
. (18) 8 B. H. C. R. A. O. J. I (1871). 
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"The success of the plaintiff being in- 
significant I direct that he pay the entire 
costs of his own appeal. In the defendant's 
appeal, eucesss has been equally divided : 
each side will bear half the total costs, In 
the lower Court, each party will bear his own 
costs as already ordered." 

Sir R. Finlay, K. O., Mr. L. De Gruyther, 
K. O , and Dr. Gour, for the Plaintiffa- Appel- 
lants and Respondents. 

Sir E. Richards, K. O., and Mr. Dunne, for 
the Defendant, Secretary of State, Appellant 
and Respondent. 

JUDGMENT, 

Lorp Macraguren.—-These are consolidated 
appeals and oross-appeals from judgments and 
decrees of the Judicial Commissioner of 
the Central Provinces in part affirming, in 
part varying, and in part reversing judg- 
ments and decrees of the District Judge of 
Raipur. 

The zemindar of Khariar in the district of 
Raipur, and other zemzndars in that district, 
proprietors of estates varying in extent 
and importance, have sued the Secretary 
of State for India in Council, complaining 
that they have been illegally deprived 
of rights to which they were indefeaBibly 
entitled from time immemorial, and that 
by the requirement of Government officials, 
they have been compelled to execute wajib-ul- 
araiz or administration papers containing 
provisions in derogation of their undoubt. 


ed privileges. Their contention is that 
the provisions of which they complain 
are illegal and ought to be expunged 


or annulled, and that the rights of which, 
as they allege, they have heen improperly 
deprived, ought to be restored by the Civil 
Court, 

Tt was agreed between the parties to 
this group of litigation that decisions in 
the suit brought by the zeméndar of Khariar 
should govern all the rest of the cases. 

The status of the zemzndar of Khariar 
and the plaintiffa in the other suits is 
simply tke status of an ordinary British 
subject. That matter was determined by 
the Government in 1864 after an exhaus- 
tive inquiry into the position of the petty 


Chiefs of the Central Provinces. A few 
were recognised as feudatories having 
some of the attributes of sovereignty. 


The rest were olassed as  non-feudatories 
and declared to be ordinary British subjeots, 
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Before these petty Chiefs came under 
British rule, they held their possessions at 
the will and pleasure of the ruler for the 
time being in power. When their country 
became British territory, whether by 
conquesb and cession, as in the case of 
Kharisr and in the gase of Bindra Nawa- 
gurh in Chhattisgurh, or by lapse as in the 
case Of the other zemindaris in Chhattis- 
gurh, they were left much in the position 
they cecupied before. The district was wild 
and for tbe most part uncultivated, thinly 
populated, and very difficult of access. They 
paid to the paramount Government the 
tribute they had been in the habit of 
paying to their native rulers, reduced in 
some cases on account of the poverty of 
the district. They managed their estates 
as best they could; binding themselves 
to use tightly the judicial and administrative 
powers entrusted 10 them or left in their 
hands asa matter of convenience or economy 
of administration. In ro ease were they 
reccgnised aa entitled to irdependent powar 
or as possessing any sovereign rights, 

In 1867, the Government determined to 
confer upon the non-feudatory zemim1ars.in 
an agjoining district known as the Chanda 
District proprietary rights in the soil on 
certain terms and conditions which were 
embodied in a document referred to in these 
proceedings as the Chanda Patent. It was 
the intention of {he Government at that time 
that sanads should be granted to other non- 
feudatory semindars inthe Central Provinces, 
including the Raipur zsmindars, framed on 
the model of the Chanda Patent, with such 
variations as the circumstances of the case 
mignt require. However, ib seems that 
when sanads were issued to the Raipur 
21mindars in the year 1874, the matter was 
overlooked or forgotten, and proprietary righta 
in the soil were vested in them, expressed 
in the sanad to be "subject to the payment 
of such land revenue and other cesses as 
may, from time to time, be assessed according 
to the terms of settlement and to the condi- 
tions specified in the administration paper 
and other settlement records.” In point of 
fact, these sanads wera not accompanied by any 
administration papers or any other records. 
This mistake oromission has' given’ rise to 
much argument. The Government contend- 
ed that the plaintiffs had recognised and were 
bound by the terms of the Chanda Patent. 
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The plaintiffs, while relying on the terms of 
the Chanda Patent which were to their 
advantage, maintained thatthe terms of the 
Chanda Patent in their entirety, and so far 
as they. tended to their disadvantage, were 
not binding upon them. In the result, both 
Courts below have held that the 
Ohanda Patent is not to be treated ag 
embodied in or affecting the sanads granted 
to the Raipur sz*mzndars. In this conclusion 
their Lordships agree. For the purposes of 
these cases, they thinkthat the Chanda Patent 
may be disregarded. 

In 1888, the Government decided that 
Police administration in the non-feudatory 
zemindaris in the Chhattisgarh division, in. 
cluding those belonging to the plaintiffs 
other than the z:mindars of Kbariar and 
Bindra Nawagurh, should be withdrawn from 
the zimindars, and that an addition should 
be made to the íakolis or revenue payable 
by the z:mindars when thus relieved of 
Police duties, 

In March 1291, the z2mindar of Khariar 
accepted a fresh assessment of the takol: 
or revenue payable by him to Government 
under section 54 of the Central Provinces 
Land Revenue Act (XVIII of 1881), for 
11 years, from the lst of Jaly 1390 to the 
80th of June 1901, or until a fresh Settle. 
ment should be made. Hethen agreed to be 
bound by all the conditions laid down in the 
waiib-ul-arz of his s:mindari and duly execut. 
ed that document, 

In September 1892, the Police administra. 
tion of the zemzndaris of Khariar and Bindra 
Nawagurh was assumel by the Government, 
and on that account an addition was made 
to the éakolis of the two z:mzndaris. 

In November 1892, a new form of with. 
ul-arz applicable to the caso of the Hons 
feudatory zimindars was approved by the 
Government. It was not, however, brought 
into use until some years Jater. 

In 1893, the Chief Commissioner, with tha 
sanction of the Government, determined to 
assume the administration of . Excise. at 
the same time, it was proposed to pay compen. 
sation for loss of income and for the present to 
farm out to the zemindars the Excise Ad. 
ministration, the fakolís to run with their 
Land Settlements. 

Some of the zsméndars 
pensation and took farms of 
Some, including the z3mindar 


accepted com. 


the Excigsa, 
of Khariar, 
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and others of the plaintiffs refused both 

offers. 

In May 1908, the Chief Commissioner of 
the Central Provinces decided to assume the 
administration of cattle-pounds in the case 
of the  non-feudatory  zemzndars in the 
Chbattisgurh Division, including the plaintiffs, 
paying compensation for the withdrawal of 
this source of revenue. 

In 1908, in connection with the new 
assessment, the non-feudatory zemindars in 
the Chattisgurh Division, including the plain- 
tiffs, were required to execute wojib-ul-a:aiz 
in the form sanctioned by Government in 
November 1892 with some further amend- 
ments. 

The proposed wajib-ul-arz was executed by 
the zemindar of Khariar and the other plain- 
tiffs, in compliance with the requirement of 
the Government, It was, however, executed 
under protest. It bears date the6th of 
August 1908. After an ineffectual appeal 
to Government, this litigation was com- 
meneed. 

The prineipal ground of complaint relates 
to the withdrawal of Police and Elxcise 
administration. That head of complaint in 
the case of the semendar of Khariar is the 
subject of Suit No. 27 of 1904, 

The withdrawal of cattle.pounds is the 
subject of complaint in suit No. 3l of 
1905. 

The clauses in the wajzb ul-arz of the 
6th of August 1903, to which objeation is 
taken, are the subject of Suit No. 6 of 1904. 
One of those clauses deals with cattle- 
puunds. 

Suits No. 6 of 1904 and No, 27 of 1704 
were heard together. It was agreed that 
the decision in those suits should govern the 
decision in Suit No. 31 of 1905, 

On the 6th of August 1906, the District 
Judge delivered separate judgments and 
made separate decrees in the three suits. 

In Sait No. 27 of 1904, the District Judge 
held that the Raipur zemindars in exercising 
Police and Excise functions were not acting 
as of right, bat were so acting either by 
sufferance or by delegation, and that the 
resumption of those functions by the Govern- 
ment was a thing done by the (Govern: 
ment in exercise of its sovereign powers, 
and consequently that the suit was not 
maintainable, 

On appeal, the Judicial Commissioner held 


+ 
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that powers of administration in respect 
of Police and .Ezgzc'sa must be deemed to 
have baon granted to the plaintiff, and that 
the plaintiff was entitled to maintain’ his 
owa Police and administer Excise in his 
gemindar:, 

On this question, their Lordships agree 
with the view of the District Judge. 

The District Judge dismissed Suit No. 31 
of 1905. The Judicial Commissioner revers- 
ed his judgment and made a dəsree in favour 
of the plaintiff, 

In Suit No. 6 of 1904, which relates to 


the wajtb-ul-arz of the 6th of August 
1903, the following are the clauses objected 
to:— 

In Part I,— 


"9. Removal of zemzndar and forfeiture 


“of privileges, 


"6. Resumption and management of 
ferries and pounds, 

"7. Provision that forest mahals shall be 
managed in ascordanes with rules framed 
by the Chief Commissioner under section 
1244, Land Revenue Act. 

"10. Declaration that all minerals 
the property of Government". 

In Part 11. : 

"2. Diseontinuanca of nagirana on grant 
or renewal of leases. 

“7. Appointment, saspsnsion, and removal 
of kotwars (village watchmen) to be govern- 
ed by rules framed under section 147A, 
Land Revenus Act. 

“11.—(1). Forest land not included in 
forest mahals to be managed in accordance 
with any rules made by the Chief Com- 
missioner”. 

“15. Hides and carcases of dead cattle 
to ba the property of the owners of the 
cattle.” 

The Districh Judge was in favour of the 
Government on all these questions except 
Part I, No. 3 and No. 7, and Part II, No. 
2. 

On appeal to the Judicial Commissioner, 
the decree was varied by adding a direction 
that the words “and pounds" be deleted 
from Clause 6, Part I., and by substituting 
the words and figuras ‘Clause 8 of Part I," 
for the words and figures “Clauses 3 and 7 
of Pari I." ' : 

On appeal to this Board the objection to 
Part IL, No. 15, was nob pressed. 

The casa was very fally and ably argued; 


are 
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but, after carefully considering the arguments 
adduced, the wajtb-ul-arz of 1892 and the 
Acts of the Legislature to which attention 
was called, their Lordships are of opinion 
that there is no ground for disturbing the 
judgment of the Judicial Commissioner in 
Suit No. 6 of 1904 except as regards cattle- 
pounds, 

Their Lordships are disposed tothink that 
the maintenarca of private cattle-pouards 
is incompatible with the provisions or the 
Cattle Trespass Act, and they are of opinion 
that, under the circumstances, the establish. 
ment and maintenance of  oatle pounds, 
under the superintendence and control of 
Government officials empowered to obtain 
the assistance of the Police when required, 


may be considered essential for the main-, 


tenance of law aud order and the peace and 
good Government of the country, and, there- 
fore, an act of the Hxecutive Gevernment 
with which it is rot competent for the civil 
Court to interfere. 

Their Lordships will humbly advise His 
Majesty that in Suils No. 27 of 1904 and No. 
81 o£ 1905, the decree of the Jadical Vommis- 


sioner should be discharged, and the decree : 


of thé District Judge restored, but without 
costs; that in Suit No. 6 of 1903, the 
decree of the Judicial Commissioner should 
be varied by omitting the words  'and 
pounds." 
Their Lordships do not think fit to make 
any order as to costs. 
Solicitors for the Appellants: Messrs. T. L. 
‘Wilson and Oo. 
Solicitor for the Respondent: The Solicitor, 
India Office. 


(s.c.9 A. L. J. 152. ) 
ALLAHABAD H:GH COURT. 
Seconp Civic, Appean No. 468 or 1911. 
January 6, 1912. 
P*eseni:— Mr. Justice Karamat Husain and 
Mr. Justice Chamier. 

AHMAD SAID KHAN-—PraAINTIFF— 
APPELLANT 

versus 
MASI-OULLAH KHAN-—DEFENDANT— 


RESPONDENT. 
Agra Tenancy Act (II of 1901), ss, 166, 201— Lessee 
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recorded as such in revenue papers—Right to sue o" 
profits—Presumption, 

A lessee of a proprietary right, who continues to 
be recorded as such in the revenue papers even after 
the expiry of his lease, is entitled to maintain a suit 
for profits under Chapter XI of the Agra Tenancy 
Act. Under section 201 of the Act the Court is 
bound to presume that he had such right. 

Durga Prashad v. Hazari Singh, 8 A. L. J. 1025; 33 
A. 799; 11 Ind. Cas. 116, referred to. 


Second appeal from a decrae of the Subor- 
Cinate Judge of Aligrah. 

Mr. Muhammed Ishag (with him Dr. Sotish 
Chandra Banerji), for the Appellant, 

Mr. Rahamt ullah (for Me. Ghulam Mu'- 
taba), for the Respondent. ` 


JUDGMENT.—This appesl arises out of 
a sait brought by the appellant for an 8 annas 
share of the profits of a mahal of which the 
defendant.respondent is the lambardar. The 
owner of a 6 annas share mortgaged it to 
one Muhammad Yusuf Khan, who sab- 
mortgaged it to Zohra Begam who was 
herself the cwaer of a 2 annas share in the 
mahul. Zohra Begam gave a lease of the 
whole 8-annas share to the appellant, and 
it is on the strength of that lease that the 
appellant in the present case has clatmed 
a share of profits as against the Jlambardar. 
One of the defences to the suit was that the 
lease was notin force during 2 of the 8 
years in question, It appears that the 
mortgage was redeemed in August 1906, 


‘that is to say, at the end of 1313 Falsi. 


It is contended that the lease must have 
come to an end when the mortgage was 
redeemed. The lower Appellate Court 
accepted thatargument and gave the ap. 
pellant a deoree for only a 2.annas share 
of the profits for the years 1314 and 1315 
Fuslis. In second appeal, it is contended 
that this decision is erroneous, and that the 
casa is governed by section 201 of the 
Tenancy Act. It has been found by the 
lower Appellate Court, that notwithstandiag 
the redemption of the mortgage, the appellant 
continued to ba recorded as lesses of the 
whole 8-aunas share. The suit is brought 
under Chapter XL of the Tenansy Act. The 
appellant is a c» sharer within the meaning 
of that Ünapter, for it is provided by sachion 
166 of the Acs that the word “o sharer” 
includes the heirs, legal representativas, 
executors, aiministrators and assigas of a 
eo-sharer. [b is as an assigaes of a c»-sharar 
that the appellant has broughtbthissiit, For 


976 
MATA DIN €. AHMAD ALI. 


the time being, he is to be treated as pro- 
prietor of a share as between himself and 
other sharers for the purpose of tbe set- 
tlement of the profits. It seems to me that 
he is a person who, within the meaning of 
section 201 of the Act, is recorded as 
having a proprietary right entitling him to 
institute this suit. Under sub-section (3) 
of that section, the Court is bound to presume 
that the appellant has a right entitling him 
to institute this suit. It was so held by the 
Fall Bench of this Court in Durga Prishad v. 
Hazari Singh (1). The appellant is entitled 
-to an 8-annas share of the profits for the 
years 1314 and 1315 Faslis, and it is not 
now disputed that he is entitled to an 8. 
annas share of the profits forthe year 1313 
Fusli, 

The next point taken by the appellant is 
that the lower Appellate Court ought to have 
allowed him intereat on the profits up to the 
date of the suit at the rate of 12 per cent. per 
annum and not at the rate of 10 per cent. as 
it did. Inthe circumstances of the case, 
we think that the appellant has no ground for 
complaint in respect of the rate of interest 
allowed to him. 

The 3rd and last point taken by the 
appellunt is that the lower Appellate Court 
is wrong in calculating the profits on 90 
per cent. of the recorded rental in the 
years 1313 and 1314 Faslis and is wrong 
in calculating profits for 1315 Fasli on 
the actual collections. The learned District 
Judge has given his reasons for declining 
to calculate profits on more than 90 per 
cent, of the recorded rental for the years 
1313 and 1814 Faslis, and we need only 
say that we see no reason to differ from 
him. Ths year 1315 Fask was a very bad 
year. The collections were Rs, 2,077.0.0, 
out of the recorded rental of Rs. 8305-0-0. 
It is clear that in such a year as that, 
the whole of the rental could not have 
been recovered, and we are not prepared 
to say that the learned Judge was wrong 
in calculating the profits on the actual 
collections. | 

The result is, that we allow the ap- 
peal and, modifying the decrees of the 
Courts below, give the appellant a decree 
for Rx. 2,664-13-8, with interest, from 
the date of the institution of the suit to 


(1) 8 A, I. J. 1025; 33 A, 799; 11 Ind, Cas, 116. 
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that of realization, ab the rate of 6 per 
cent. per annum. The parties will pay and 


receive proportionate costs in all three 
Courts, Interest will not be calculated upon 
costs. 


Decree varied. 





[s. c. 16 C, W. N. 338; 11 M.L. T. 145; (1912) 1 
M. W. N. 183; 9 A. L. J. 215; 16 C. L. J. 270.] 


PRIVY COUNOIL. 
APPEAL FROM THE JUDICIAL COMMISSIONER 
or OUDH. 
Janurary 16, 1912. 

Present —Lord Macnaghten, Lord Robson, 
Sir John Edge and Mr, Ameer Ali. 
MATA DIN—Devanpant—APPBLLANT 
versus 
Sheikh AHMAD ALI-—PLAINTIFF — 


RESPONDENT. 

Muhammadan | Law-—Guardian of minor—-Brother, 
whether guardian-—-Unauthorised guardian —De facto 
guardian—Power to sell minors property — Limitation 
Act (XV of 1877), Sch II, Art. 44, 144-—Sutt to set 
aside sale by guardian--Sale by unauthorised persons. 

According to Muhammadan Law, in the absence 
of duly appointed testamentary guardians, the care 
of a minor’s property would devolve first on the 
father and his executor, next on the paternakgrand. 
farther and his executor, and failing these, the 
right of nominating œ guardian would vest 
in the ruling power and its administration. The 
brother of a minor has no right whatever to act 
except under the authority of an appointment by the 
Court. 

The situation of an unauthorised guardian is not 
bettered by describing him as & “Je facto" guardian. 
He may, by his de facto guardianship, assume im- 
portant responsibilites in relation to the miror’s pro- 
perty, but he cannot thereby clothe himself with legal 
power to sell it. 

Article 44 of the Limitation Act of 1877 prescribes 
a period of 3 years within which a ward who has 
attained majority may set aside a sale made by his 
guardian, the time running from the date of the 
ward’s majority. But this provision has no application 
to a case where the sale is effected, not by a guardian, 
but by a wholly unauthorised person. In such a case, 
a suib for possession of the property by the ward 
would be governed by Article 144, 


Appeal from the decree of the Judicial 
Commissioner of Oudh, dated August 7th, 
1907, affirming that of the District Judge of 
Lucknow, dated March 9th, 1907, which 
affirmed that of the Sub-Judge of Lucknow, 
dated May 28th, 1906. 

Messrs. M. K. Brown and A. P. Sen, 
the Appellant. s 

Messrs. L, De Gruyther, K. O., and B. Dube, 
for the Respondent, 


for 


Vol, XIII] 
MATA DIN V. AHMAD ALI, 


JUDGMENT. 

Lord Rosson.—In_ this case, the appellant 
has been ursucceseful, first, before the Sub. 
ordinate Judge at Lucknow, next, before the 
District Judge of Luckr.ow, and, lastly, before 
the Court of the Judicial Commissioner of 
Oudh. The Court of the Judicial Commis- 
siover granted a certificate for an appeal to 
their Lordships’ Board on the ground that 
the cage raised a question of law as to whether 
the transfer of a’ Mahomedan minors pro- 
perty by a person who was not his natural 
guardian should be upheld, if made to 
discharge a debt payable by the minor. 

The fact of the case are these:— 

Sheikh Ahmad Ah, the respondent, was 
the grandson of Amir Haider, who,in his 
life-time, was pr ssessed of two villages, Kabir- 
por and Karora. Amir Haider mortgaged a 
15.annas share in Kabirpur to the defendant- 
appellant on the 2nd December 1885, aud, ou 
the 7th Angust 1886, he executed another 
mortgage in favour of the same creditor of a 
4-annas share in Karora. Tha mortgages 
provided that the mortgagee should take (and 
he duly took) immediate possession of the 
mortgaged property for the purpose of realiz- 
ing the agreed interest out of the annual 
profite, making over the surplus, if any, to 
the mortgagor. "The terms of the said mort: 
gages were for ten and seven years respeo- 
tively. 

Amir Haider died on the 12th August 1887, 
leaving a Will dated the 7th December 1885, 
by which he bequeathed hig entire estate 
to his four grandsons equally. The plaintiff 
was about 12 years old when his grandfather 
died. Afterwards, on the 15th June 1889, 
the three elder grandsons on their own be- 
half, and one of them, Ashraf Husain, pur- 
porting to act also asthe guardian of the 
plaintiff, sold the village at Kabirpur to the 
appellant in consideration of the discharge 
by him of the debts secured thereou and on 
Karora, together with certain other smaller 
gums, making up a total of Rs, 18,500. The 
effect of this sale, if held good, was that the 
plaintiff lost his interest altogether in the 
village of Kabirpur, which was the large and 
more important property, while the smaller 
village Karora was thenceforth free of the 
mortgage. 

The plaintiff, on attaining hig majority in 
1892 or 1893, made no attempt to impeach 
this transaction, though he knew of it, but 
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in Seplember 1905, he tendered to ihe defen- 
dant the amount of mortgage money neces- 
sary to redeem hia share of the mortgage pro- 
perty, and the defendant refusing to accept 
it, he brought this action for relemption. 

He contends that the sale-deed of the 35sh 
June1989 is void asagainst him, on the grounds 
that his brothers had no authority under the 
grandfather's Will to act as execators or to 
sell bis share, and that Ashraf Husain, who 
purported to represent him in that transac 
tion as his guardian, was not entitled so to act. 
The appellant cor.tends that the four grand- 
sons were entitled to act ad executors under 
Amir Haider's Will, but their Lordahips agree 
with the Courts below in finding that there is 
nothing in the Will justifying that view. 

The testator left the whole of his property 


(with certain unimportant exceptions) t> his 
four grandsona in equal snares, and subject fo 


equal obligations in respect of his debts and 
expenses, but he did not expressly appoint 
any exceutors of his Will or guardians of his 
minor grandchildren. It was argued that an 
express appointment was not necessary if the 
testator had clearly shown by his Will an 
intention to entrust its administration to 
particular individuals, but on & fair construc- 
ijon of this Will, no such intention can be 
gathered from it. He left his property to his 
grandsons so that each share thereof vested 
at once in the devisee, subject to the obliga- 
tions attaching thereto, and there appears to 
ba no necassity for any act of an executor to 
complete the operation of the Will. No doubt, 
the testator contemplated a partition by the 
grandsons themselves of the property devised 
to them, and in that case it would be neces- 
sary for his grandson, if still an infant, to 
havea guardian, but there is nothing whatever 
to show that be intended allor any one of 
the brothers to act in that capacity. Sofar 
as his intention is soncerned, ib may well 
have been thatif, and when, the necessity 
for a guardian arse, the selection should be 
made by the Court. 

The family were Muhammadans and 
were governed by the Muhammadan Law 
relating to guardianship. According to 
that law, in the absense of duly appointed 
testamentary guardians, the care of Ahmad 
Ali’s property would devolve first on the 
father aud his executor, next on-the paternal 
grandfather and his executor, and failing 
these, the right of nomination of a guardian 
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would ‘rest in the ruling power and its ad- 
ministration.” (Macnaghten’s "Principles of 
Muhammadan Law," 5th Ed., p. 304). The 
brothers had, therefore, no right whatever 
to act except under the authority of an 
appointment by the Court. Both they and 
the appellant seem to have had that fact in 
their minds when they executed the deed of 
the 15th June 1889 effecting the sale of 
Ahmad Ali’s share in the land, for they 
stipulated thatif Ahmad Ali at any time 
brought & claim onthe ground of minority, 
and any dispute thereby arose in respect of 
Mata  Din's possession, the three elder 
brothers should be answerable for the same 
together with costs, 

Itis urged ov behalfof the appellant 
that the elder brothers were de facto guardi- 
ansof the respondent, and as such were 
entitled to sell his property, provided that 
the sale was in order to pay his debts and 
waa, therefore, necessary in his interest. It 
is difficult to see how the situation of an 
unauthorised guardian is bettered by des- 
eribing bim as a “de faclo” guardian. He 
may, by hisde facio guardianship, assume 
important responsibilities in relation to 
the minor's property, but he cannot there- 
by clothe himself with legal power to sell it. 

There has been much argument in this 
case in the Courts below, and before their 
Lordships, as to whether, according to 
Muhammadan Law, a sale by a de facto gnar- 
dian, if made for necessity, or for the payment 
of an ancestral debt affecting the minor's 
property, and if beneficial to the minor, is 
altogether void or merely voidable. Itis 
not necessary to decide that question in this 
case. To begin with, the appellant has not 
succeeded in showing that the disputed gale 
of 1889, although made for the payment of 
an ancestral debt, was made for necessity or 
was beneficial to the minor. On the ~contra- 
ry, the Courts below have .all found on 
the evidence that it was unnecessary and 
cannot be said to have been beneficial go far 
as Ábmad Ali was concerned. 

It is next found as a fact, (and their Lord- 
ships see no sufficient reason to find other- 
wise), thatthe plaintiff on coming of age 
never acquiesced.in the transaction which 
he now seeks to impeach, and that there 
was nothing in bis conducton which the 
defendant’s plea of estoppel could be justi- 
fied against him, Unless, therefore, the 
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plaintiff’s remedy is barred by the Indian 
Limitation Act IX of 1908, he is now entitl- 
ed to the relief prayed for, as modified by 
the judgment of the Court of the Judicial 
Commissioner. 

Asto the pleaof limitation, the appel- 
lant-defendant placed reliance on Articles 
44 and 144 of the Indian Limitation Act, 
1877. 

Article 44 preseribes a period of 3 years 
within which a ward who has attained 
majority may set aside a sale made by his 
guardian, the time running from the date 
of the ward’s majority. This provision bas 
no application to the present case, for the 
sale here was effected, not by a guardian, 
but by a wholly unauthorised person. 

Article 144 deals with immoveable property 
not otherwise specially provided for by the 
Act, and prescribes a period of 12 years 
frem the time when the possession of the 
defendant bscomes adverse to the plaintiff. 
In this case, the appellant was entitled under 
his mortgage to full possession of Kabirpur 
and receipt of its rents and profita for 10 
years from the 2nd December 1885. The 
respondent came of aceon some date ia 
1694 or 1893. He was then certainly 
entitled io treat (and by his subsequent 
tender of the mortgage-money itis shown 
that he has in fact treated) the mortgage as 
subsisting so far as he was concerned. 
Dnder these circumstances, the possession 
by Mata Din of Kabirpur did not became 
adverse to the respondent until the 2nd De- 
cember 1895, and as this astion was begun 
in 1905, it was well within the period of 
limitation. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 

Appeal dismissed with costs. 

Solicitors for the Appellant: Messrs. T. Du 
Wilson & Co. 

Solicitors for the Respondent: 
Barrow, Rogers & Nevill. 
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(s. c. 15 0. 0. 28.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
SECOND Civi, ÀePEAL No. 399 or 1910. 
October 11, 1911. 
Present: —Mr. Evans, J. C. 
TAJAMMAL HUSAIN —PLAINTIPF — 
APPELLANT 
- versus 
RAUNAK ALI AND orHERS—DEFENDANTS—- 


RESPONDENTS, 
Construction of document—Sale of share, eacluding 
sir bila lagan, construction of—Coverant by vendor 
to pay rent, if subsequently assessed—Contract to 
indemnify— Limitation Act (IX of 1908), Sch. I, Art. 
83. 

Where a person made a sale of his two-annas share 
“ha istisnae sir 30 bigha kham nambarhai zail bila lagan” 
and it was admitted that the purchaser paid the 
revenue for the whole two-annas share: Held, that 
the reservation of rent excluded the notion that 
the vendor remained proprietor of the sir plots and the 
stipulation was merely a contract between the parties 


= 


that the vendor was to remain in possession of the. 


land free of rent. 
Where the vendor in a sale-deed in respect of 
certain lands held free of rent makes a covenant 


agreeing to pay rent in case any rent is subsequently . 


assesssed on it and decreed against the vendee, a 
claim by the vendee to recover the rent assessed on 
the lang and decreed against him is a claim upon a 
contract to indemnify and is governed by Article 83, 
Schedule I, of Act IX of 19€8. 


Appeal against the decree of the District. 


Judge, Fyzabad, dated 12th July 1410, 
upholding that of the Subordinate Judge, 
Barabanki, dated 20 h July 1508. 
-~ Mr. Ishwart Prasad, for the Appellant. 

Mr. J. N. Chak, for the Respondent No. 1. 


JUDGMENT.—The appellant instituted 
this suit on llth March 1908, against five 
persona.” It is convenient to consider his 
claim in two portions asitis inthe alterna- 
tive. The first claim was against Raunak 
Ali, defendant No. 1 only, in which he asked 
for a declaratory decree to the effect that he 
was the proprietor and not an under-pro- 
prietor of certain specified land in the 
village Nehrol in the Barabanki district. 
His claim against the remaining defendants 
was «that they should be directed to make 
up the deficiency in land bearing annual 
rent of Hs. 15-12-0 out of the land held 


by them inthat village or other villages. 


The two claims are practically separate 
although connected with the same series of 
transactions. 

I deal first with the claim against Raunak 
Ali. The facts in conneotion with this part 
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of the claim may be shortly stated. One 
Ghulam Nabi was the owner of a four-annas 


share in this village out of which he sold 


two annas to Daim Ali by a document regis- 
tered on the 10th November 1877 (Exhibit 
1), reserving to himself certain plots of land 
10 bighas 18 biswas in area (pukka). The 
actual words under which this reservation 18 
secured are as below: Ba ¢stisnae sir 30 
bigha kham nimbarhai zul biia lagan. Tb 
is admitted that under this document the 
vendee Daim Ali would be liable for revenue 
of the whole of the two-annas share conveyed 
to him. After this on the 2nd March 1883, 
Khadim Ali, son of Daim Ali, sold the above 
two-annas share to the defendant Raunak Ali 
andin this document Khadim Ali describes 
himself as the proprietor of the two-annas 
with the exception of cartain sir lands in the 
following terms: — 

Ba istisnae 30 bigha arazi kham nambar- 
ha: zil jo Mir Daim Ali muris man-muqir ne 
ba haqq Ghulam Nabi bryr bila lagan bar 
waqt kharidari hiss. mez tur wige panchwin mah 
Satambar san 1877  Iswi hasb tahrir bat-nama 
musidika registi wiguztr kar di hai” (Ex. 
hibit No. 2). 

Aftar this, certain transactions took placa in 
consequences of a sale-deed of the above-men- 


tioned 10 bighas 18 biswas by the heirs of 


Ghulam Nabi onthe 2nd March 1883, the 
result of which was that the present appel- 
lant acquired whatever title the heirs of 
Ghulam Nabi could convey under a document, 
dated 25th January 1898. Sometime in 
1897, the Settlement Officer assessed rent 
upon this land aud Raunak Ali demanded 
rent from the appellant and obtained a decree 
from the District Judge on the 12th April 
1901. This decision was confirmed by this 


-Qourt under order dated 13th March 1602. The 


judgment was delivered by Mr. R. Chamier 
aud iu his judgment he states that, according 
to the facts before him, the Settlement Officer 
assessed the rent according to law after due 
notice to all concerned and there was no con- 
tract binding upon Raunak Ali under whichthe 
present appellant may be exempted from his 
liability to pay rent for the land. The case 
now set up by the appellant is that the docu- 
ments referred to above, under which the two- 


-gnnas share held by Ghulam Nabi passed to 


Raunak Ali, stow that this 10dighas 18 biswas 
was never sold ab all and, therefore, he is full 
proprietor of the game, his title being derived 


- 
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from the heirs of Ghulam Nabi and he is 
entitled to a declaration to this effect together 
with a refund of the reot which was only 
decreed against him by the Revenne Court. 
Pleader for Raunak Ali, respondent, has urg- 
ed several legal pleas in answer to this claim. 
One is that the suit is barred by limitation, 
having been instituted more than six years 
after the date on which rent was assessed by 
the Settlement Offeer, and there are other 
minor pleas which it is not necessary to notica, 
1 do not propose to discuss these pleas 
because I am satisfied that on the werits, 
the appellant is not entitled to any de- 
claration that he is fall proprietor of this 
land. The sale deed of 1877, under which 
Ghulam Nabi so!d'a two-annas share to Daim 
Ali, contains a stipulation which ia very com- 
mon in these Provinces. A vendor frequeut- 
ly wishes io reserve a certain portion of pro- 
per:y sold for maintenance and in some cages 
the land reserved bears a rent nominal or 
otherwise and in some cases theland reserved 
bears no rent as in this ease. The land was 
described in the sale deed executed by Ghalam 
Nabi as arazi bila$lagan, I have been refer- 
red on behalf of the respondenb to & decision 
of this Court, Judunandan Prasad v. Brij 
Bhukan (1), where all the rulings material to 
transactions of this kind are discussed. In 
the case then before the. Court, the vendor 
reserved certain plots of land. A portion was 
to carry rent at the rate of one rupee a bigha 
and this portion was described as bila lagan, 
Upon a consideration of the provisions of the 
deed in this case, Mr. Chamier held that, al. 
though the vendor is described as selling tho 
whole share except certain plots, he was 
satisfied that the reservation of rent excludes 
the notion that the vendor remained proprietor 
of the plots. In discussing other cases of thia 
kind, which have been decided by this Court, 
Mr. Chamier remarked that the decision in 
all these cases depended upon the sreociul 
terms of the deed before the Court and I hava 
only to decide whether in this case Ghulam 
Nabi ever intended not to sell proprietary 
title in this 10 bigkas 13 Biswas. It is true 
that the agreement arrived at was that the 
vendor should pay no rent for the excepted 
plots and in the case decided in Jadunandan 
Prasad v. Eri) Bhukan (1), there was a rent 
reserved for a portion of some of the plots 


left in possesson of the vendor. Bat to 
(1) 50. C. 70. 
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my mind the fact that these plots are deserib- 
ed as bila lagan clearly indicates that ib was 
not the intention of Ghulam Nabi to carve 
out for himself a separate property exclu- 
sive of the two-annas share which he 
then scld to Daim Ali. If he had in- 
tended to do this, it would have been clearly 
stated that the proprietary title in 10 bighas, 
18 béswas specified in the deed was not 
conveyed to the purchaser. This was not 
done. It was merely a contracb between the 
parties lo the effect that Ghulam Nabi was to 
remain in possession of this land free of rent 
and as ih is admitted that the purchaser paid 
the revenue of the whole two-annas share, it 
follows that he remained the propristor of 
these plots subject to the rights of Ghulam 
Nabi to hold this land free of rent. A 
similar view of the law has been taken by the 
Board of Revenuein M. Gorind Prasid v. 
Suri) Ba&hsh (2), With respect to this 
part of the care, L hold that the decision 
of the Court below was correct and the ap- 
pellant is not entitled to any reliet against: 
the respondent Raunak Ali. 

I have now to deal with the second part 
of the appellant’s claim. This clajm is 
directed against three sets of defendants: 
first, defendants Nos. 2 aud ?, heirs of 
Ghulam Nabi; secord!y, defendant No. 4 
Zamin Ali; and thirdly, Musammat Sarfaraz- 
un-nissa, wife of Zamin Ali (defendant No. 4), 
This claim arises under the following 
ciroumstances ;—1 have already stated in the 
earlier part of my judgment that 10 izghas 
18 biswas of sir land, which are referred to in 
the deed of sale, dated 10th November 1877, 
came into the possession of the present 
appellant onder a document dated’ 25th 
January 1898. It is necessary to explain 
how this happened. On the 16th Jaly 
1896, defendants Nos. 2 and 3, the heirs of 
Ghulam Nabi, transferred whatever title they 
had in this land toone Madho and others, 
Zamin Ali instituted a sait for pre-emption 
with respect to this land and obtained a 
deereo in 1897. On the 25th January 1898, 
he in bis turu conveyed this land to the 
In the deed of sale executed in 
favour of Madho on the 16th July 1896, 
certain covenants were inserted. The 
vendors agreed to indemnify the vendees if 
certain events bappened. They agreed, first, 
that if any rent was realised from the vendee 

(2) Selected Decision No. 4 of 1903. 
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on account of the property sold they would 
pay the rent; and secondly, if at any time the 
property sold went out of the vendee’s pos- 
session, they would make up the deficiency 
from their own zəmindari property, and if 
. they failed to carry out this agreement, the 
vendee could realise the rent from the share 
still in their possession. After tbis, when 
Aamin Ali sold this land to the present ape 
pellant, be made a similar o»venant but it 
was not clearly worded. He agreed, first, that 
if, during the continuance of the vendee’s 
possession, any claim arose or any disturbance 
was created, he would pay any costs and 
demages incurred in defending the claim; 
secondly, he agreed that if at any time the 
land sold went out of the vendee’s possession, 
be would make good the deficiency from his 
own property. There was a subsequent 
document executed by Zamin Ali, dated 14th 
August 1906, in favour of the appellant, It 
has been found that this document was 
executed without sonsideration and it is not 
relied upon in the present appeal. The 
apppellant’s claim now is thiss:—He says he 
has been compelled to pay rent for this land 
under a decree of the District Judg e, dated 
12th* April 1901, and this decision waa 
confirmed by this Court on 13th March 
1902. Therefore, under the covenants 
recited above, the heirs of Ghulam Nabi and 
' Zamin Ali are jointly and severally liable to 
make good any loss he has sustained, The 
amount of this loss he has fixed at 
Rs. 41-14 O in his plaint. He also asks that 
the defendants be directed to make up the 
deficiency in the land whatever that may be 
and that they should place him in possession 
of land of the annual value of Rs. 15.12.0, 
this apparently being the annual rent he was 
compelled to pay under this Court/s order, 
dated 13th March 1902. 

He also bas impleaded the wife of Zamin 
Ali because he says Zamin Ali fraudulently 
conveyed all his property to her under a deed 
dated 24th August 1906 14 is perfectly 
clear to me that the appellant cannot compel 
any of the defendants to give him any other 
land in lieu of the 10 bighas 18 biswas which 
he purchased on the 25:h January 1898. [i 
is conceded that he is still in possession of 
this land although he has been compelled to 
pay rent for it. The covenant that he 
should be placed in possession of other 
land could only be enforced if any portion 
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of the land sold went oat of his possession and 
it is corceded this event has not occurred. 
Therefore, there remains only the elaim for 
damages. The first covenant, dated the 
16th July 1896, made by the first vendors, 
heirs of Ghulam Nabi, in favour of Madho 
whose place was subsequently taken by 
Zamin Ali, is certainly a covenant agreeing to 
pay rent if any rent is So bsequenily assessed 
on the landa, but the sale-deed dated 25th Jan- 
uary 1898,is not so clear. It simply states 
that if any claim arises, or if any disturbance 
is created, the vendor would be responsible 
for costs and damages. No doubt, it is 
true that some kind of disturbance has 
arisen in consequence of which the appellant 
has been put to some expense and has 
been compelled to pay rent. It may be 
that the payment of rent by him under 
order of the Court may possibly be construed 
as costs and damages within the meaning 
of this covenant, but in this view of the 
case, it appears to me that the claim is 
prima facie barred by limitation. The claim 
is, in my judgment, a claim upon a contract 
toindemnify. Under Article 83, Schedule 
J, Act IX of 1908, limitation is three years 
running from the date when the plaintiff 
is actually damnified. The desision of the 
Judge is dated 12th April 1901. This 
decision was confirmed by this Oourt on 
the 18th March 1902. As that decision 
merely declared that the decision of 
the District Jadge was a correct decision 


it follows that limitation should run- from 


the 12th April 1901. But whether the 
limitation runs from the 12th April 1901, 
or from the 13:h March 1902, this suit 
appears to be barred as it was instituted 
in the Court below on the 11th March 1908. 
My decision, therefore, on the whole case is 
that the appellant is not entitled to any 
relief as against any of the defendants. Tha 
appeal, therefore, fails and is dismissed with 
costs. 

Raunak Ali, defendant No. 1, and Zamin Ali, 
defendant No. 4, and his wife Musammeat 
Sarfaraz-un nissa, defendant No. 5, are 
entitled to separate costs; that is to say, one 
set of costs payable to defendant Nos land 
one set of costs payable to defendants Nos. 
4 and 5 jointly. 

Appeal dismissed, 


/ 


/ 
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RAFU v. TEMBA. 


(s. c. 8 N. L. R, 29) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
APPEAL FON AÁePELLATE Dgonzg No, 669 
or 1907. 
July 7, 1908. 
Present: ~Mr. Drake-Brockman, J. O. 
BAPU —AFPELLANT 


versus 


T'EMSA-—RREIPONDENS, 

Occupancy-holding —Mortgage by co-tenants —Subse- 
quent surrender by heirs of one tenant—Mortgage with 
consent of one landlord —Suit by both landlords to eject 
mortgagee—Surrender, effect of — Central Provinces Ten- 
ancy Act (IX of 1883), ss. 41, 43 (2) —Limitation Act 
(XV of 1877), Sch. IT, Art. 91. 

A,B, C. mortgaged their occupancy-holding to D. 
in 1896 with the consent of F. ons of the two co-sharers 
in the village. D. obtained a decree for gale on the 
basis of his mortgage and purchased the holding at a 
Court.sale in execution of the decree, Subsequently 
A. B. and CO. died. Two years after his father’s death, 
F., the minor son of A, left the village with his 
mother in 1900 or 1909. #’s title was not denied prior 
to his departure by the landlord or by his co-tenants, 
On 16th March 1903, C.’s heirs alone surrendered the 
holding. In February 1905, D. obtained physical pos- 
session of the land and in the following August, the 
lambardar sued to eject him on the strangth of the 
surrender. E., was joined as a co-plaintiff after trial 
of a preliminary issue: 

Held, (1) that the consent of E. precluded the two 
landlords from acting together to avoid the transac- 
tion, 

Ramji v. Syed Nur, 4 N. L. R. 45, followed. 

Gopal v. Govind, 13 O. P. L. R. 118, referred to. 

(2) That the surrender was bad so far as F, was con- 
cerned, 

Bukharia v. Jugal Kishore, 2 O, P. L. R. 6; Kisan 
v. Kunbi Raghunath, 2 N. L. R. 101 distinguished. 

Obiter dictum.—-It is nob necessary for a landlord, 
before he can sue for the ejectment of & tenant, to 
havo & mortgage by the tenant declared void within the 
period prescribed by Article 91 of the Limitation Act. 

Bijoy Gopal v. Krishna, 34 O. 329; 9 Bom. L. R. 602; 
110. W. N. 424, 6 C, D. J. 838452 M. L. 17.133,17. M 
TL. J. 154; 4 A. L. J. 829, referred to. 


Appeal against the decree of the District. 
Judge, Bhandara, dated 19th August 1907, 
confirming that of the Subordinate Judge, 
Bhandara, dated the 31st January 1907. 

Mr. Atmaram Bhagwant, for the Appellant. 

Rao Bahadar V. R. Pandit, for the Re- 
spondents. 

JU DGMENT.—This appeal arises ont of 
a suit brought by Temsa, lambardar of mouza 
Balhati, to eject Bapu from a certain occu- 
paucy- holding of which the original tenants 
geem to have been Sambhu, Narayan and Hira- 
man. Bapa took a mortgage of the holding 
from the tenants in 1396 and in the following 
year obtained against them a conditional 
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decree for sale. Eventually, Bapu bought 
the holding at a sale held in execution 
of the decree absolute. In the meantime, the 
tenants had died, Sambhu first, then 
Hiraman in 1898 or 1899 aud finally 
in December 1902, Narayan. Hiraman left 
& widow named Dharmi (P. W..No. 8) 
and an infant named (anu, Dharmi left 
Belhati 2 years after her husband’s death 
taking Ganu with her and married again. 
On the 16th March 1903, Bhiora, Narayan’s 
widow, executed a deed surrendering the 
holding on behalf of her sons, Tihalu dnd 
Nathu, to the lumbardar. Bapu obtained 
physical possession of the land in February 
19:5, and Temsa sued in the following 
August to eject him on the strength of the 
surrender. Bapu raised a number of pleas 
alleging, inter alia, that both Temsa and his 
co-sharer Sadasheo, had consented to his 
mortgage. Sadasheo, who admittedly signed 
the mortgage-deed as an attesting witness, 
was joined asa co-plaintiff after trial of a 
preliminary issue. 

Bapu attacked the surrender on the grounds 
that Tibalu was a major when it was execut. 
ed and that Ganu was not aparty. He 
also alleged that tue tenauts had not abandon- 
ed the holding and that the claim was 
time-barred because the plaintiffs became 
aware of the existence of the mortgage 
more than 3 years before the suit was 
jinstitu5ed, The issues with which we are 
concerned were: —- 

No. 1. Whether Sadasheo consented to the 
mortgage-deed at the date of its exacution 
and whether Temsa consented to it subse- 
quently? 


No. 3. Whether Tihala had 
majority at the date of surrender? 

No, 4, Whether Ganu had disclaimed 
all interest in the holding, and what is the 
effect of his not having joined in the deed of 
surrender? 

No. 6. Whether the connection of the 
original tenants with the land in question 
has not ceased, and whether the plaintiffs 
cannot claim possession as against the defen- 
dantP 

No. 7. Is the claim barred by time? 

Both the lower Courts have decreed the 
claim. Ths defendant has preferred this 
second appeal. 

The first contention is that the surrender 


attained 
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is bad because (anu was not represented in 
the transaction. The document (Exhibit P. 
4) purports to affect the entire holding aud 
makes no mention of Ganu, That Ganu as 


son of Hiraman basamaen o».tenanh was, 


impliedly admitted by the plaintiffs; for 
they pleaded that “Ganu had disclaimed all 
interest inthe land and was not, therefore, a 
necessary party to the surrender." The 
lower Appellate Coart, however, has adopicd 
a View inconsistent with this plea, namely, 
that Ganu is bound by the surrender because 
his mother and guardian quitted Bolhati 
leaving the land fratin Narayan’s and then 
in Bhiora’s hands. This view is rested on 
the decision of Crosthwaite, J. ©., in Butharia 
v. Jugal Kishore (1). In that cage the ten- 
ancy was never taken up on behalf of the 
- minor, whereas here Ganu and his mother 
did not leave the village tillsome time after 
Hiraman’s death and there is nothing to 
show that, prior to their departure, either the 
landlord or Narayan denied Ganu’s title. Both 
in Bukharia v. Jugal Kishore (1) and in the 
similar case Kisan Kunbt v. Raghunath (2), 
‘the landlord obtained a decree for oejyectment 
against the major tenant in possession. The 
circumstances, therefore, are readily distingu- 
ishable. No disclaimer by Gana’s mother 
has been made out, andin March 1903 she 
had only been away from the village two or 
three years, Inasmuch,then, as the surrender 
does not expressly cover Ganu’s rights, 
Bhiora cannot be regarded as having dealt 
with more than the rights of Tihalu and 
Nathu. If Qanu, Tihalu and Natha were 
joint tenants, the rule oflaw applicable will 
be that every act doneby one joint tenant 
for the benefit of himself and his companion 
binds the other, but not those acts which 
prejudice the other:" per Lord Ellenborough, 
C. J., in Right v. Cuthel (8). If they were 
tenants-in-common, Bhiora was a mere agent 
whose authority to surrender would have to 
be made out. Before the plaintiffs kad been 
two years in possession, they were custed by 
the defendant, and since then Tihalu has 
come again upon the holding as a sub-lessee 
of part of it. Altogether, the case is one in 
which the question of abandonment was 
raised in the pleadings by both sides, 
although the tenants were not parties, and 


the burden was consequently on the plaintiffs 
(1) 2 C, P. L. R. 6, (2) 2 N. L. R. 101. 
(3) 7 R. R. 752 at p. 764; 5 East 401; 2 Marsh 83; 
6 Esp. 149, 
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to show that the tenants have abandoned 
their holding: Bhola v.  Fathu (4). They 
rested their case on a surrender by two 
tenants and a disclaimer by the third prior 
to the surrender; but they failed to prove 
the disclaimer and without it the surrender 
is bad so far as the third tenant is concern- 
ed. Their suit should, therefore, have been 
dismissed. 

Secondly, it is urged that on the evidence, 
Tihala should have been held to be a minor on 
the 16th March 1903. The scribe (P. W. No, 
1) and one attesting witness (P. W. No. 2) de- 
posed positively that Tihalu was below 18, 
and the former added that a special inquiry 
was made on the point, sothat there might 
be no mistake. The District Juige has also 
laid stress ou the fact that Tihalu was 
present and raised no objection to being 
treated ag a minor. There was thus evidence 
proper for consideration on which to base the 
finding arrived at, This Courtis consequent- 
ly powerless to interfere. 

Thirdly, a new plea is raised tv the effect 
that in 1896 Sadasheo was managing the 
affairsof the village and so hia consent 
bound Temsa. This is inconsistent with 
the defence that each co-sharer gave a 
separate consent and no more need be said 
about it. 

" Fourthly, ibis contended that the suit is 
barred by limitation, inasmuck as the plain- 
tiffs knew of the mortgage more than three 
years before the suit was instituted. In this 
connection, the pleadings are imperfect and 
the Courts below have not considered at any 
length the specific question whether Article 
91 of the Limitaton Schedule applies or nof. 
As I have already held that the claim must 
fail, I prefer to leave this contention unde- 
cided. It may, however, be remarked that 
there ig a serious difficulty in the way of 
applying Article 91 to any case of a mortgage 
by a tenant until the mortgagee finally 
supplants the tenant in possession and the 
latter abandons the holding. The landlord’s 
rights are practically unaffected so long as 
the tenant retains his connection with the 
holding, and a mere declaration that the 
mortgage is void as against him would serve 
his purpose very little, if at all, The ten- 
ant’s position is analogous to a Hindu 
widow's to the extent that under section 43 
(2) of the Tenancy Act of 1883, which 


(4) 15 O. P. L. R. 17 at p. 20, 
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governs the present case, he could alienate 
subject to a condition. ` And in declining in 
the very recent case, Bzjoy Gopil v. Krishna 
(5), to apply Article 91 to a suit by a raver- 
sioner to recover property of which a widow 
had granteda lease for a term extending 
heyond her own life, their Lordships of the 
Privy Council’ said: — 

"A Hindu widow is nota tenant for life, 
but is ownerof her husband's property sub- 
ject to certain restrictions on alienation and 
subject to its devolving on her husband's heirs 
upon her death. But she may alienate it 
subject to certain conditions being complied 
with. Her alienation is not, therefore, 
. absolutely void, but it 18 préma facie voidable 
ab the election of the reversionary heir. He 
may think fit to affirm it, or he may at his 
pleasure treat it as a nullity without the 
intervention of any Court, and he shows his 
election to do the latter by commencing an 
action to recover possession of the property. 
There is, in fact, nothing for the Court either 
to set aside or carcel as a condition precedent 
to theright of action of the reversionary 
heir." 

Til the tenant disappears, the landlord 
has no indefeasible right of re-entry, and so 
leng as the mortgagee holds as a licensee, the 
mortgage conld neither be cancelled nor 
set aside: the landlord is merely entitled to 
ask for a declaration that the transaction 


does not affect hisrights,— Kashiram v. Eehurd 


(6). 

In conclusion, I think the suit should be 
dismissed upon tbe principle applied in 
Ramji v. Syed Nur (7) in view of the finding 
that Sadasheo consented to the mortgage. 
That consent precludes the two landlords 
from acting together to avoid the transaction, 
and such an act of avoidance is 
rection 4l of the Tenancy Act, 1883, authoris- 
ed "the  landlord"to do: sce Gopal v. 
Govind (8). 

The decrees of the lower Courts are set 
. aside acd the claim is dismiseed. The plain- 
tiffs will pay all costs except one-half of the 
travelling and other expenses paid for the 
defendant’s witnesses. 


Decree set cside. 
(5) 34 C. 320; 8 Bom, L. R. 602; 11 C. W. N. 424. 
5 O. L. J. 834 2 M. L. T. 133,17 M. L. J. 154; 4 À. 
L. J. 329. 
(6) 4 C. P. L. R. 49. 
(7) 4 N. L. R. 46. 
(8) 18 C. P. L. R. 113. 
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(s. c. 15 0. ©, 22.) 
OUDH JUDICIAL COMMISSIONE R'3 3 
COURT. 
Secovo Civit, Appsit No. 94 or 1911. 
December 21, 1911. 
Present: —Mr. Piggott, J. C. 
WALIJLLAH--PLAINTIFF—ÁAPPELUANT 


tergus 
HJAZ ALI AND ornERS— DEFZNDANTS-— 
R E8PONDEAT3. 


Res judicata—-Appeal against only one out of two. 
decrecs. 

Where two decrees have been passed and both of 
them require to be seb aside in order to give the dis- 
satisfied party the relief which he seeks, but an appeal 
is filed against only one decree while the other 
is allowed to become final, the latter operates as res 
judicata in appeal against the former. 


Appeal against the decree of the Subordi- 
nate Judge, Barabanki, dated 14th Decamber 
1910, reversing that of the Munsif of Fatehpur, 
dated 2 th October 19.0. 

Mr. Samiullah Beg, for the Respondents. 


JUDGMENT.—This was a suit for 
possession of one biswa of land containing a 
masonry well. There was a reference to 
arbitration, and finally the Court of first 
instance decreed the plaintiff’s clai- for 15 
biswansis of land ont of one bzswa claimed, < 
and allowed the plaintiffs Rs. 11-10 costs to 
be paid by the defendants. Both parties 
appealed in -r's5eot of the order as to 
costs. Incidentally, a question arose as to 
whether the decree had been correctly fram- 
ed in view of the fact that the arbitrator'a 
award covered two distines suits. On this 
latter point, the parties agreed before the 
lower Appellate Court that the decree in this 
particular suit should simply give the 
plaintiff possession of a certain well, with 
the puhri, or bullock run, appertaining to the 
same, and should contain no specification as 
to area. The decree of the first Court, was 
amended acsordingly and this point is not 
now in dispute before me. On the question 
of costs, the plaintiff contended before the 
lower Appellate Court that the learned 
Munsif of Fathepur had been quite right in 
holding that the question of costs was not 
incladed in the reference to arbitration and 
that he had full jurisdiction to deal with the 
same, but that the aforesaid Munsif had 
exercised that discretion wrongly and upon 
unsound principles in merely allowing the 
plaintiff Rs. 11.10 instead of & considerably 
larger sum, The decision of the lower 
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Appellate Court was that the entire question 
of costs between the parties was ooneladel 
by the award of the arbitrator, which is 
interpreted as meaning that the whole costs 
of the suit should lie upon the parties which 
incurred the same. It accordingly dismissed 
the plaintiff's appeal, and on the appeal of 
the defendants set aside that portion of the 
first Court’s order by which the defendants 
were ordered to pay Rs. 11-10 on aserint 
of the ecsts of the plainiiff. As a matter 
of fast, two decrees wera drawn up andin 
each of these it ig provided that the porties 
shall bear their own œsts in the Coart of 
frst instance and in thelower Appellate 
Court. The plaintiff has come before ma ia 
second appeal against the decree dismissing 
his appeal but has neglected to contest the 
other decree passed by the learned Sabordi- 
nate Judge of Barabanki which allowed the 
appeal of the defendants and set aside the 
crder of the first Court allowiug the plaintiff 
Rs. J1-10 coats. Under theee circum- 
atances, [ feel constrained to hold that tke 
decision of the learned Subordidate - Judge 
on the appeal presented to him by the 
defendants has become final and has the 
effeot of res judiorta in respect of the appeal 
now before me. It is out of the question 
that there should be in existence two devrees, 
both final and conclusive between the parties, 
one by the learned Scbordinate Judge 
directing the parties to bear their own casts 
and another by this Court directing the 
defendants in this case to pay either the 
whole or any portion of the costs inearred 
by the plaintiff iu the Court of first instance. 
The point is clear on the provisions of the 
law as they stand, avd the principle was 
laid down by this Court in the ease of 
Gaiadhar Prasad v. Musammat Lachmzn (1). 
The praetice of this Court has always been 
uniform in requiring & party to file two 
distinct second appeals where there have 
been two decrees passed by ths lower Anpel- 
late Court and both of them reyuira to ba 
set asidein orderto give the dis3itisfiel 
party the relief which ho seek. 
' [ must, therefore, dismiss this appeal with 
costs. 


Appeal dismissed. 
(1) 6 O. C. 384, | 


(s. c. 22 M. L. J. 40.) 
MADRAS HIGH COURT. 
Seaorp Civit Appzat No, 949 cg 1910. 
October 30, 1911. 

Present: — Mv. Justices Abdur Rahim and 
Mr. Justice Sandara Atyar, 
VENKADAM NARAYANATYER AND 
ANOTHE t —DEF2NDANTS—- ÁPPRLLANT3 
versus 
SIVA SUBRAMANIA IYER AND ANOTHER— 


PLAINTIFFS — Reseonp aN TA, 

Hindu Law- Marriage —Orphan girl —Guardianship 
abaindoned by paternal ralations — Maternal uncle cele- 
brating girl's marriage—Righé to recover expenses from 
parental family —Marriage during perio i of pollution. 

A maternal uncle of a Hindu girl of marriageable 
age, whose parents are dead and whose paternal 
grandfather and paternal uncle have abandoned her 
guardianship, is justified in giving the girl in 
marriage and is entitled to recover the expensos, 
incurred by him in connection with the marriage, 
from the family property in the hands of the girl’s 
paternal grandfather and paternal uncle. 

The fact that the marriage is celebrated while the 
paternal family of the girl is in & state of pollution 
owing to the confinement of a lady in the family, does 
not disentitle the maternal uncle from recovering the 
expenses of the marriage. 

However improper it may be, according to the 
Hindu ceremonial law, to celebrate a marriage during 
a period of pollution, the marriage is nob on that 
account invalid. 


Second appeal from the decree of the 
Subordinate Judge of -Tinnevelly, in A. S. 
No. 103 of 1908, presented against the decree 
of the Additional Districh Munsif of 
Tinnevelly, in O. S. No, 52.of 1907 (0. S. 
No. 233 of 1903) on the file-of the District 
Munsif of Srivaikantam. 

FACTS —A Hindu Brahman girl, whose 
parents had died, was living with her maternal 
uncle. Her paternal grandfather and pate-- 
nal uaele had practically abandoned her 
guardianship. lhe maternal uncle arranged 
fora match for the girl when she was over 
ll years and wrote to her paternal relations to 
provide fuads for the marriage. They suid 
they would celebrate her marriage in proper 
form but their assurance was not sincere. A 
lady of the girl’s family wasatb the timo 
confined. The maternal uncle cslebrated the 
girl's marriage and then sued her paternal 
relations for expeases incurred by him in the 
marriage. 

Mr. O V. Anantatrishna Aiyar, for the 
Appellants. 


Mr. S, Srinvasa Azyar, for the Raspondents, 
JUDGMENT.—We ara of opiniu that, 
under the circumstances mentioned in tha 
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judgment of the Subordinate Judge, the 
plaintiff was justified in giving the girl 
Meenakshi in marriage. The grandfather 
and the paternal uncle had practically 
abandoned guardianship of the girl, and, as 
found by the Subordinate Judge, their 
assurance that they would celebrate her 
marriage in proper form was not sincere. 
It is then urged by Mr. C. V. Anantakrishna 
Aiyar that, as the marriage was celebrated 
within two days of the confinement of the 
2nd defendant's wife, we must disallow the 
plaintiff the expenses incurred by him in 
connection with the marriage. It might be 
that ib was not proper on the part of the 
plaintiff, acerding to the Flinda ceremonial 
law, to celebrate the marriage during a 
period of pollution, as to which, however, 
we express no decided opinion. Bat ib is 
not contended that the marriage would be 
invalid on thab account, and we do not think 
we are called upon to punish the plaintiff 
by making him bear the expenses of the 
marriage. 

The Subordinate Judge has, however, 
given a personal decree against the defen- 
dants, It will be modified by directing the 
decretal amount to be paid out of the family 
property inthe hands of the defendants. 
Otherwise the decree is confirmed and the 
second appeal dismissd with. costs, 


(8, c. 15 O. C. 7.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Sxcoxp Civin APPEAL No. 190 or 1910, 
November 27, 1911. 
Present:—Mr. Piggott, J. C., and 
Mr. Lindsay, A. J. C. 

NAZIR AHMAD —PLAINTIFF— APPELLANT 

$ versus 
Seth RAGHUBAR DAYAL AND OTHERBS— 
DEFEN DANTS— RESPONDENTS., 
Muhammadan (Hanafi) Law--Donor, ownership of — 
Gift, validity of— Gift invalid if right in abeyance. 

In the case of a Muhammadan, subject to the Hanafi 
Law, present ownership on the part of a donor is an 
essential condition precedent toa valid gift by him. 
Such a person cannot make a valid gift of a right 
which at the time is in abeyance, 
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Appeal against the decree of the Sub. 
ordinate Judge, Tahsil Biswan, District 
Sitapur, dated 26th Febraary 1910, revers- 
ing that of the Munsif, Biswan, dated 28th 
August 1903, : 

Mv. Wozir Hasan for the Appellant. 

The Hon'ble Rai Bahadur Sri Ram and 
Babu Ishwart Prasad, for Respondents Nos. 1 
and 2. 

Mr. Muzoffur Husain, for Respondent No. 3. 

JUDGMENT.—These aretwoconnected ap- 
peals in a suit for redemption arising out of a 
mortgage, dated August 12h, 1851. This 
transaction has led to much litigation, and most 
of the essential facts are to be found set forth 
in the reported case of Ohauihri Ahmad 
Bakhsh v. Seth Raghubar Dayal (1). The 
mortgage in question was by a landholder, 
named Husain Bakhsh, in favour of Seth 
Raghubar Dayal, and possession was given 
over seven villages iu return fora loan of 
Rs. 4,000. In the year 1855, after the 
annexation of Oudh, Husain Bakhsh obtained 
a decree for redemption on payment of the 
principal only and actually deposited the 
sum in Court. An appeal was, however, 
peuding on behalf of the mortgagee on the 
question whether the latter was not entitled 
to interest in addition tothe principal; and 
before this point had been finally decided, 
the Mutiny broka out and the Government 
Treasury in which the principal sum of 
Rs. 4,000 had been deposited by Husain 
Bakhsh was looted, so that the mortgagee 
never received the money. At the second 
Summary Settlement, the seven villages in 
question were soetiled with the mortgagee 
as proprietor and they were included in the 
talukdart sanad subsequently received by 
him. In consequence of this, a suit for 
redemption, or for recovery of possession 
on again depositing the sum of Rs, 4,000 
which was brought by Husain Bakhsh in the 
year 1862, was dismissed. Inthe month 
of March 1269, Muhammad Bakhsh, the 
eldest son of Husain Bakhsh, brought a fresh 
suit for redemption of the entire mortgaged 


property; he got decrees in two Corfrts, 
but his suit was dismissed by the Judicial 
Commissioner on second appeal. It was 


not denied that the objection which had 
proved fatal to the suit brought by Husain 

(1) 28 A.1; 15 M. L.J. 407;10 C. W.N. 115; 
24.1.4. 813; 20. L, J. 413; 7 Bom, L. R. 912; 9 O 
C. 7; 32 I. A. 220. 
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Bakhsh in 1862 had been removed by tke 
provisions of Act XIII of 1866 and Act 
I ofl1£69; bntit was held by the Judicial 
Commissioner that after the redemption 


decree in favour of Husain Bakhsh in the. 


year 1856, and the deposit of Rs. 4,000 by 
the latter in the month of April 1857, 
the mortgage lien had come to an end, 
there was nothing left to redeem, and 
Husain Bakhsh, cr his descendants after 


him, could not claim the benefit conferred’ 


upon mortgagors by the subsequent litiga- 
tion. 
brother, Ahmad Bakhsh, who was a minor 
at the time of the sait brcught by the former 
and was not made a party to the same. 
Having attained majority in the year 1879, 
aod having effected a partition with his 
brother cf the family property in their 
possession, by which he obtained a 7/l6ths 
share of the same, the said Ahmad Bakhsh, 
in the year 1895, brcught a suit for 
redemption cf a 7/16:hs share in the seven 
vilages on payment of a  proportionate 
amount of the mortgagc-lJebt. The Court 
of first instance decreed the suit subject 
to payment of a proportionate share of the 
principal of the mortgage-debt with interest 
thereon at the rate of 12 per cent. per 
&unum. This decree, however, was reversed 
on appeal by the District Judge of Sitapur, 
and the decision of the latter was affirmed 
by the Judicial Commissioner's Court on the 
9th of August, 1900. The reported case in 
Chaudhri Ahmad Bakhsh v. Seth Raghubar 
Dayah (1) gives the result of the appeal 
brougkt by Ahmad Bakhsh to His Majesty 
in Council against the decision of this 
Court. Their Lordships of the Privy 
Council expressly held that the suit brought 
by Muhammad Bakhsh in 1869 had been 
dismissed on insufficient grounds and ought 
to have succeeded. They held, farther, that 
Ahmad Bakhsh was entitled to maintain the 
suit brought by him for redemption on 
payment of a proportionate amount of the 
mortgage-debt and, setting aside the decree 
of this Court and that of the District Judge, 
Sitapur, they restored that of the Subordinate 
Judge. 

In order to explain how the present suit 
was brought, itis necessary to set forth the 
pedigree of Chaudhri Hosain Bakhsh, We 
may remark at once that we are now 
concerned only with the children of this 
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gentleman by his first or prinsipal wife. 
Tt appears that he had also a second or inferi- 
or wife, who bore him one son; but so far as 
the case before us now 18 concerned, we may 
take it settled by the decisions of the 
Oourts below that this second widow and her 
son were not heirs of Husain Bakhsh and 
took no share in the estate left by him at the 
time of his death. This was probably the 
result of some family custom relating to 
unions with women of inferior social status 
and to the fact that provision was made for 
this second wife and her son by Husain 
Bakhsh in his life-time. Setting aside, therefore, 
the question of this second marriage, we find 
that Hasain Bakhsh lefta widow, named Manni 
Begam, two sons (Muhammad Bakhsh and 
Ahmad Bakhsh aforesaid) and two daughters, 
Wazir Begam and Taj Bibi. The former has 
died leaving adaughter, named Ahmadi Begam, 
while the latter has left ason, named Nazir 
Ahmad, who is the plaintiff in the present 
case. Nazir Ahmad claims that the devolu- 
tion of the estate of Husain Bakhsh, in so far 
as it relates to the equity of redemption in 
the seven villages which were the subject of 
the mortgage of 1851, should be treated as 
governed by ordinary Mubammadan Law, 
according to which the entire estate being 
treated as a unit of l6.annas, Munni Begam 
would succeed to a share of 2 annas, the two 
sons to a share of 4-aunas 8-pies each and the 
two daughters to a share of 2-annas 4-pies 
each. He himself elaims to have succeeded 
by inheritanes to a share of l anna lij-pies 
out of the 2-annas 4-pies inherited by his 
mother, and he sues for redemption of thia 
share on paymentof a proportionate amount 
of the mortgage-debt with such interest ag 
the Court may see fit to award. The defend- 
ants in the case are, first, the representatives. 
in-interest of the original mortgagee, secondly, 
Ahmad Bakhsb, the successful plaintiff in 
the suit decided by their Lordships of the 
Privy Council, and thirdly, Musammat 
Ahmadi Begam, daughter of Wazir Begam. 
The last mentioned was a pro forma defend 
ant only and has put in no appearance 
throughout the proceedings. The mortgagees 
resist the claim on various grounds, bat 
principally on the ground that the entire- 
estate of Husain Bakhsh was divided in his 
life-time between his two sons Muhammad 
Bakhsh and Ahmad Bakhsh, that nothing 
passed at the death of Husain Bakhsh tg 
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either of his-daughters and that the plaintiff 
has consequently no rights in the property 
in suit on the strength of which he cin 
claim to redeem any portion of the mortgaga. 
Ahmad Bakhsh resisted his nephew’s claim 
ou various grounds, but we are ab presen 
concerned only with his plea to the effect 
that, if redemption is decreed of any share 
of the mortgaged property in favour of the 
present plaintiff, that share ‘should be taken 
entirely out of the 9/16ths now in possession 
of the mortgagees and not from the 7/16ths 
share which he himself has succeeded in 
redeeming. The Court of first instanca, the 
learned Munsif of Biswan, decreed the 
plaintiff's claim as against all the defendants 
for redemption of a share of l-anna 11 icd. 
pies On payment of Rs. 496-5 4, being a 
proportionate share of the mortgage-dab‘, 
together with interest on the above at L per 
cent, per mensem calculated from certain 
dates as seb forth in the decree. There 
were two appeals to- the Court of the Sab- 
ordinate Judge, one by the mortgagess and one 
by Ahmad Bakhsh. That Court has reversed 
the findings of the Munsif on the principal 
issues in the case and has dismissed tha plaia- 
tiff’s suit altogather. Hence, we have now 
before us two appeals by the plaintiff 
Nazr Ahmad arising out of one and the 
game suit. 

It seems almost worth while at the outset 
to say one word regarding the broad equities 
of the case, besause the decision of the lower 
Appellate Court seems to have bsen largely 
influenced by-a feeling on the part of the leara- 
ed Subordinate Judge that the present suit 
was something of an afterthought, that the 
widow and daughters of Husain Bakhsh 
never in their life time set up any claim to 
succession by way of inheritanea to any 
portion of his estate and that the plaintiff 
Nazir Ahmad is trying to upset the long 
established possession of the morbgagees on 
the strength of something little batter than 
a mere quibble. If the case is to be looked 
at from this point of view, if seems advisable 
to bear in mind that their Lordahips of the 
Privy Council have distinctly held that the 
suit for redemption of the entire mortgaged 
property brought by Muhammad Bakhsh in 
1869 ought to have bean decreed, s» that 
the family of the original mortgagor has 
suffered injustice through the acquiesceneas 
ofthe plaintiff in the decree of this Court 
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dismissing his suit. If, therefore, the present 
plaintiff can make out any valid case in law, 
there seems no good reason for regarding his 
claim as bearing hardly on the defendants- 
mortgagees from the point of view of equity. 

The principal issue which we have to 
determine is whether or not the righta of 
Husain Bakhsh in the proper!:y now in suit, 
that is to say, in the equity of redemption 
in respect of the seven villages mortgaged in 
1851, descended to his heirs according to 
the ordinary rules of Muhammadan Law. The 
presumption is that they did so descend 
unless and until something to the contrary 
is proved. In so far as the present claim 
is resisted, either by the mortgagees or by 
Ahmad Bakhsh, on the ground of any family 
custom excluding the daughters or thse widow 
from their rights of inheritanca ander tha 
personal law of the parties, the case is 
concluded in favour of the plaintiff by the 
findings of the Courts below, and the appeal 
has not been resisted before us upon any such 
ground. The case for the defendants- 
mortgagees is that Husain Bakhsh in his 
life-time gifted away his entire estate to his 
two sons, Muhammad Bakhsh and Ahmad 
Bakhsh, in the proportion of 9/16ths to the 
former and 7/16ths to the latter, and the 
disposition so made included the equity of 
redemption in respect of the mortgage in 
suit. This is the main point ou which the 
Courts below have differed. The learned 
Subordinate Judge has fcund that Husain 
Bakhsh did s» divide his property in hia 
life-time by way of gift, that the gift thus 
made in favour of Muhammad Bakhsh and 
Ahmad Bakhsh inelauded the aforesaid equity 
of redemption and that there is no reason 
why the said gift should not be held to be 
valid and enforceable by reason of any special 
provision of the Muhammadan Law on the 
subject of gifts, which this Ccurt is expressly 
bound to enforce where the parties are 
Muhammadans by reason of section 3 of the 
Oudh Laws Act (XVIII of 1876). Against 
this finding, the appellant urges in the 
main three pleas: — : 

(1) that the evidence regarding the gift or 
disposition of his property made by Husain 
Bakhsh in his life-time falls short of proving 
that the latter did in fact gift away to hik son 
his rights of redemption in respect of the 
villages in suit; 

(2) that at the time when the said gift is 
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alleged to have been made, Husain Bakhsh in 
fact possessed no rights whatever, whether of 
redemption or otherwise, in respect of the 
seven villages mortgaged in 1851, so that he 
could make no valid gift of the same, more 
particularly in view cf the requirements of 
Muhammadan Law which make actual owner- 
ship or possession on the part of the donor a 
condition indispensable to the validity of any 
transfer by wag of gift; 

(3) that in any case, a gift of the mere equity 
of redemption in mortgaged property would not 
be valid under the personal law of the parties, 
they being Sunni Muhammadans, inasmuch as 
the thing gifted would be incapable of actual 
seizing by the donee. 

Although we allowed tris third point to be 
argued before us, acd it waa in fact argued at 
considerable length, we have come to the 
conclusion that its determination is un- 
necessary io the decision of the present suit, 
and that it is not advisable that we should in 
this place commit ourselves to any expression 
of opinion on the subject which after all would 
have the force merely of an obiter dictum. 

Thé second contention put forward by the 
appellant is, in our opinion, well-founded and 
suffdient in itself to determine the point in 
issue in the appellant’s faveur., We have 
already pointed out in dealing with the 
history of the case that at the second 
Summary Settlement, the villages in suit were 
settled with the mortgagee as proprietor, and 
hia talukdart rights in respect of the same 
were confirmed by sanad. lt was expressly 
on this ground that the suit brought by 
Husain Bakhsh in 1862 for recovery of 
possession over the same was dismissed, and 
their Lordships of the Privy Council 
deciding the suit brought by Ahmad Bakhsh 
have nowhere expressed any doubt as to the 
correctness of the decision in respect of this 
. suit of 1862. The rights of all proprietors of 
land in Oudh had been confiscated and this 
confiscation swept away for the time being 
whatever right or title  Hnsain Bakhsh 
himself or his mortgagee possessed in respect 
of the villages in süit. The grant which 
followed in favour of the mortgagee conferred 
upon the latter full proprietary title in 
respect of these villages and, apart from the 
subsequent legislation, Husain Bakhsh, cr his 
heirs after him, would have had no right of 
redemption. The obstacle in their way was 


only removed by the passing of Acts XIII og 
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1866 and I of 1869, section 6 of which latter 
Act provided, as to lands which were in the 
possession of mortgagee at the time of the 
Mutiny, that a sanad should not necessarily be 
a suit for their redemption. Now, Husain 
Bakhsh died on the 17th May 1862, and it 
follows that from the date of the confiscation 
to the cate of his death, he actually possessed 
no right of redemption, no right which he 
could successfully enforce in Jaw, in respect 
of the said villages. Itis true that he died 
during the actual pendency of the 
suit, which had been filed by him on the 
24th of February 1862, for redemption of 
the mortgaged villages, or for recovery of 
possession of the same on payment of 
Rs. 4,000 in accordance with the decree which 
he had previously obtained on the 19th of 
May 1856; but that suit was itself dismissed 
after the plaintiff's death, and it cannot 
reasonably be suggested that Husain Bakhsh 
possessed during the pendency of that suit 
any rights which would not have arpertained 
to him if that suit had never been brought, 
Under Muhammadau Law, at any rate, it 
appears beyond question that present 
ownership on the part of the donor of the 
thing gifted is an essential condition pre. 
cedent to a valid transfer by way of gift, 
If, therefore, Husain Bakhsh possessed during 
the years 1855 to 1852 no rights enforceable 
in law in respect of the villages in suit, it 
appears to us impossible to hold that he could 
make a valid transfer by way of gift in 
respect of the same. The two authorities 
principally relied on by the appellant in 
respect of this part of the case, Imdad Husain 
v. deizun nissa (2) and: Ohaudhri Mehdi 
Hasan v. Muhammad Hasan (8), seem to us 
in point and in no way controverted by any 
authorities to which we were referred on the 
other side. The learned Advocate for the 
respondents-mortgagees was unable in the 
course of argument to put the case for hig 
clients any higher than this, that the rights 
of Husain Bakhsh as mortgagor were in 
abeyance from the date of the confiscation, 
and revived in favour of bis descendants in 
consequence of the legislation of 1866 and 1369. 
Even if we accepted this as a correct statement 
of the case, we would only say that we know 


(2) 23 C. 483; 23 LA. 8. 

(8) 28 A. 439; 10 C. W. N. 706; 
8 Bom. L. R. 387; 9. O. C. 106; 1 
J. 295, 


3 Á. L. J. 405. 
M. L. T. 106; 4 0. L. 
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of no authorty for holding that a valid gifi 
of a right which is at the time in absyance 
can be made by a Muhammadan sabjeot to the 
Hanafi Law. 


The point becores even olearer in favour of 
the appellant when we consider the evidence 
bearing upon the disposition of his property 
which Husain Bakhsh did, undoubtedly, make 
shortly before his death. The main piece of 
evidence on this point consists of a petition, 
Exhibit Al, dated 21st of April 1852, which 
was presented by Husain Bakhsh to the 
Revenue authorities. The petition itself 
relates directly and exclusively to the villlegas 
then in the possession of the said Husain 
Bakhsh and has in itself no connection with 
the mortgaged villages now insuit. In respect 
of the property then in his posssession Husain 
Bakhsh states that on account of old aga and 
continued illness he finds himself unable to 
look after his property or to carry out the 
orders of Government in respect of the same. 
In view of these facts, ho goes on tosay that he 
has made a certain disposition of his property 
of which he asks the Revenue Court to take 
notice, so that appropriate entries may be 
made in the revenue registers 1n raspsct of 
the same. He mentions that he has made 
provision for his son by his second or inferior 
wife, whom he speaks of as “nikahi” as dis. 
tinguished from the first wife who is described 
as ‘givj1 byahta”, the said provision conist- 
ing of the gift of a single village by 
way of maintenienee. The whole of the 
rest of his property “(kul ilaka)? the 
petitioner states that he has divided be- 
tween his two sons hy the aforesaid 
“yaujı byuhta”, in the proportion of 9/16ths 
to the elder son, Muhammad Bakhsh, and 
7/16tha to the younger son, Ahmad Bakhsh, 
The latter being still a minor, the petitioner 
desires that the limbardarship and manage- 
ment of the property should remain 
with Muhammad Bakhsh, aud that the 
, name of Ahmad Bakhsh be entered in 
the registers as a co. sharer entiled to his 
share of profile. There is abundant evidence 
that this petition was acted upon, that the 
widow Muni Begam and the two daughters 
Wazir Begam and Taj Bibi never questioned 
the validity of the arrangement thus made 
in favour of the two sons, and that Muham- 
mad Bakhsh and Ahmad Bakhsh eventually 
divided the property in their possession 
amongst themselves according to the shares 
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specified in this petition. We frd it diffienlt 
bowever, to see how the whole of this evidence 
can be treated as proving that Husain Bakhsh 
did in fact give away to his sous his rights 
in the mortgaged villages which are now 
in Suit. It has been pressed upon us in 
argument that the finding of the learned 
Subordinate Judge on this point ia one of 
fact and so binding upon usin second appeal. 
Apart, however, from the point of law which 
we have dissussed in dealing with the second 
of the contentions put forward on behalf of 
the plaintiff-appellant, there seems.to us 
considerable difficalty in accepting this go. 
called ‘finding’ of the learned Subordinate 
Jadge regarding the gift itself, “He appears 
to have treated this petition, Exhibit A 1, 
a3 if it were a deed of gift, that is to say, a 
document of title by which the transfer in 
favour of the sons was actually effected. 
Looking at it from this point of view, he 
discusses the intention of the donor and 
infers from the use of words “kul laka” 
and from the absence? of any evidence to the 
contrary that the gift must hava been 
intended to includsany immoverble property 
of which Hasain Bakhsh was possessed at 
the moment, and, therefore, also whatsdever 
rights he might have in respeat of the mort- 
gaged villages now in suit. His actual fiading 
seems to bs embodied in tha following 
words: — Holding that Husain Baksh did 
actually divide the remainder of his prop2rty, 
l must also hold, in the absenca of anything 
to the contrary, that he intended to divide 
also his rights in the mortgaged villages." 
Now, this is obviously nob the point. This 
petition, Exhibit A 1, is not itself a deed of 
gift;it is a piece of avides in respect of a 
iraniler by way of gift alleged to have been 
previously effected. A mere finding that 
Husain Bakhsh intended to divide ulso the 
seven villages—as, for instanca, in the event 
of his succeeding in obtaining possession of 
the samə— might be perfectly correct, and 
yet would be quite irrelevant to the question 
in issue in the present suit. [t must be 
remembered that the suib brought hy Husain 
Bakhsh ou February 24th, 1562, for recovery 
of possession of those seven villages on 
payment of Rs. 4000, was actually pending 
when this pelion, Exhibit Al, was presented 
before the Revenue Court. It so happens 
that on a date subsequent to that of this 
Exhibit, namely, on the 7th of May 1862, 
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Husain Bakhsh did actually present a 
petition to the Civil Court before which his 
suit regarding the mortgaged villages was 
pending. In that petition he does not state 
that he has gifted away his rights in respect 
of the seven mortgaged villages to his 
two sons, nor dees he ask that their names 
may be brought on the record as plaintiffs 
in place of his own; he simply asks that 
the trial of the suit may be expedited and 
a speedy decree given in his favour. It 
appears to us that whatever the intentions 
of Husain Bakhsh at the time may have 
been, there is no good evidence that he 
actually did make any gift in favour of his 
sons in respect of the seven villages. The 
mere fact that the widow and daughters, 
as well as the two sons of Husain Bakhsh, 
accepted as final the disposition made by the 
latter of the property actually in his posses- 
sion, can scarcely be said to have any 
direct bearing on the question whether 
any disposition was in fact made in respect 
of the villages now in suit. The suit 
brought by Muhammad Bakhsh in 1869 was 
one for redemption of the entire mortgaged 
property ; and we may reasonably suppose 
that after the failare of this suit, and until 
Ahmad Bakhsh won his appeal to the Prity 
Council in the year 1905, the rest of the 
family did not look upon their rights in the 
seven mortgaged villages ag a matter of any 
particular interest to them. 

For these reasons, we are of opinion that the 
main issue in this case must be decided in 
favour of the plaintiff. We hold that there 
was no valid disposition by way of gift on 
the part of Husain Bakhsh in favour of his 
two sons in respect of the equity of redemp- 
tion in the mortgaged villages. lt follows, 
under the circumstances of this case, that 
those rights must be held to have devolved 
upon the heirs of Husain Bakhsh in accord- 
ance with the rules of Muhammadan Law. 
This finding disposes of the main question in 
issue in the case; we have only to determine 
certain matters of detail, which may be stated 
as follows :— 

(1) We see no reason for holding that the 
present suit is barred by limitation. Once it 
be found that the plaintiff has acquired by 
inheritance a right to a sharein the equity of 
redemption in respect of the mortgaged pro- 
perty, his case falls within sixty years’ rule of 
limitation and the suit as brought is within 
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time. The finding of the lower Appellate 
Court on this point merely amounts to saying 
that ifthe plaintiff be held to have failed to 
establish his right as mortgagor, then the 
suit must necessarily be dismiased. 

(2) With regard to the extent of the share 
claimed by tne plaintiff, we find that this was 
in issue in the Courts below and that the point 
is raised in the memorandum of appeal to 
this Court. It appears, however, from a 
consideration of the evidence and of the 
judgment of the first Court that the case for 
the respondents-mortgagees in Courts below 
was that the share of the plaintiff Nazir Ahmad 
in the estate left by his mother’s father should 
be diminished becanse of the existence of the 
second or inferior wife and of her son Fakir 
Bakhsh. This point we have already held to 
be concluded in favour of the plaintiff. The 
argument before us on behalf of the respond- 
ents was based upon the statements made by 
Nazir Ahmad himself when examined as 
a witness, from which it was sought to show 
that at the time of the death of Taj Bibi (the 
mother of the plaintiff), she left surviving 
her a husband and two other sons besides the 
plaintiff Nazir Ahmad. It seems to us that 
this point does not fairly arise on the plead- 
ings, and that it cannot in any case be sup- 
ported merely on the strength of sta:ements 
made by Nazir Ahmad with reference to facts 
alleged to have occurred, and to circumstances 
said to have existed, at a time when he was 
himself four years of age. The first Court 
recorded an express finding on the evidence 
that tne plaintiff was shown to be the only 
surviving son of Taj Bibi, and that his share 
in the property in sait would amount to l-anna 
lli.pies as claimed. This finding has not 
been disturbed by the lower Appellate Court, 
and we do not think that, as the case stands, 
we ought either to reverse it or to remit an 
issue on the subject for further trial, 

(3) There remains the question of interest. 
On the terms of the mortgage contract of 1851, 
it would appear that the mortgagees were 
entitled, not only to the usufruct of the pro- 
perty, but also to receive in addition simple 
interest on the mortgage debt at the rate of 
Rs. 3-2-0 per cent. per mensem The Court 
of first instance has been content to follow 
the precedent set by the learned Subordinate 
Judge who tried the suit brought by Ahmad 
Bakhsh in the year 1895, and whose decision 
was affirmed (though without any specific 
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discussion of this particular point) ky their 
Lordships of the Privy Coureil in the case 
reported as Chaudhri Ahmad Bakhsh vw. Seth 
Raghubar Dayal (1). We think we are justified 
in doing ihe same and in restoring, on this 
point, the deeree of the Court of first in- 
stance. 

(4). There remains cnly tle questior, 
which jis really one between the two se's of 
respondents, namely, whether the 7.anras 
share already redeemed by Ahmad Bakhsh 
should be altogether exempted from the 
present decree cr should be made propor- 
tionalely liable under the same. Now it 
may be that at. the time when he brought 
his suit in 1695, Ahmad Bakhsh would not 
have been entitled to so large a share as 
7/16ths of the mortgaged property except 
under the lerms of the disposition made by 
Husain Bakhsh in his life-time which we have 
declined to enforce. We find, however, that 
ke has now acquired by inheritance from his 
father and from tis mother a share which 
exceeds 7/16ths of the total estate left by 
Husain Bakbsb. Under the circumstances, 
we think that he should be Jeft in the 
enjoyment of the 7-annas share acquired by 
him‘under the decree of the Privy Courcil 
and that he is not bound to make over any 
portion of the same to the present plaintiff, 

The result is that we accept tke appeals of 
the plaintiff and set aside both the decrees of 
the lower Appellate Court, In place thereof, 
we restore the decree of the Court of rsi 
instance, except that we decree the plaintiff's 
claim as against the share in the possession 
of the mortgagees-respondents, exempting 
frcm the operation of the decree the 7-annas 
share at present in tbe possession of the 
defendant.respondent, AtLmad Bakhsh. We 
allow the plaintiff three months from the 
date of this decree in which to deposit the 
required amount in Court, and in the event 
of his doing so, we direct that the mort gagees- 
respondents do psy the costs of the plaintiff- 
appellant throughout, If payment be not 
made as directed, the suit will stand dismiss- 
ed with costs and the plaintiff's right of 
| redemption will be extinguished, The plain. 
tiff will, in any event, pay the costs of the de- 
fendant Ahmad Bakhsh in both Courts, 

Appeal accepted. 
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(s. c. 207 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Civi Revreton Pet. tion No 1383 cr 1911, 
dnly 29, 1911. 
Preseni:—-Mr, Justice Chevis. 
NARSHING DAS—Dervrenpant— PETITION ER 
t e7Tsus 


SHAMAS DIN-—PrAtiNTIFF— RESPONDENT. 

Contract-~Sale of goods — Lien for unpaid purchase- 
money — Consideration agreed to be paid at a future 
dale. 

The defendant in this case sold certain goods to the 
plaintiff receiving a part of the consideration at the 
time of sale and agreeing to receive the balance. by 
instalments ; the goods were agreed to be delivered, 
some on demand and the rest on a date before the 
date of payment of the first instalment. The defend- 
ant having failed to deliver the goods, the plaintiff 
claimed damages: 

Held, that the defendant was liable. 


Petition, under section 25 of Act TX of 
1887, for revision of the order of the Judge, 
Small Cause Court, Lahcre, dated the 5th 
April 1911. decreeing plaintiff's claim. 

Rai Sahib Lala Sukk Dial, for the Peti- 
tioner, 

Lala Dharm Das Suri, for tbe Respondent. 

JUDGMENT.—Rai Sahib Sukh Dayal 
argues that defendant was justified in refus- 
irg to hand over the goods uniul plaintiff 
Fad given him some surety or satisfæction 
for the payment. I cannot agree. The 
terms of receipt clearly show that the goods 
were bought for Rs, 250, that Rs. 50 was 
paid in advance, and that the goods were 
to be delivered some on demand and the 
rest on 15th December 1£09, that the rest of 
the sale money was to be paid by instal- 
ments beginning from 28th December 1909. 

If defendant had sold on condition that 
plaintiff was to execute a bond before the 
goods were delivered, the case would have 
been different. 

I see no good cause for revision. 

Dismissed with costs. 

Petition dismissed. 
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(s. c. 16 C. L. J. 151.) 
CALCUTTA HIGH COURT. 
CRIMINAL Revision No, 945 or 1911. 

- November 17, 1911. 
Present: — Mr. Justice N, Chatterjea. 
KHIRODE OHUNDER ROY 
CHOWDHURY — Accusep— PETITIONER 
tersus 
EMPEROR-—Ow»rosrrg Party. 

Penal Code (Act XLV of 1860), s. 202— Obscene book— 
Test of obscenity, what is—Religious publication= 
Doings of divine persons—Religious book Natu Ohuri, 
whether obscene—Not taking notice of obscene book 
previously, no ground to justify publication. 

The test in determining the obscenity of a publica- 
tion is, whether the tendency of the matter charged 
as obscenity is to deprave and corrupt those into 
whose hands such a publication might fall. 

Reg. v. Hicklin, 8 Q. B. 360; 37 L.J.M.C, 89; 18 L. T. 
395; 16 W. R. 801; 11 Cox. C. O. 19, followed. 

If in fact a work is one of which ib is certain 
that it would suggest to the minds of the young of 
either sex or even to persons of more advanced years 
thoughts of a.most impure and libidinous character, 
then its sale is a criminal offence, and it is 
immaterial that the accused has in view an ulterior 


object which is innocent or oyen- laudable,’ EM 
Steele v. Brannan L.R.7 C. P. 201; 41 LJ.M.C. 85; 26 


L. T. 509; 20 W. R. 607, Queen-Empress v. Prashram, « 


20 B. 193, Emperor v. Hari Singh, 28 A. A.100; A. W. N. 
(1905) 203; 2 Or. L. 7.25 and Empress v. Indarman, 
3 A. 837 at p. 843, relied upon. 

As the tendency of a religious publication is not 
to deprave or corrupt the morals of persons, it is 
not obscene within the meaning of section 292 of the 
Indian Penal Code. 

But if the objectionable passages contained in a 
religious book are extracted and printed separately 
and such passages deal with matters which are to be 
judged by the standard of human conduct and ths 
tendency of such publication is to deprave and 
corrupt those whose minds are open to immoral 
influences, such publication may not be justified on 
the ground that the passages formed part ofa 
religious book, 

The Urya book Natu Churt is not an obscene 
publication, as it is an old religious work 
and the incidents described in the book would not 
suggest immoral thoughts in those who helieve in 
the divinity of Krishna and Radha. 

Criminal Revision against the order of the 


Deputy Magistrate of Cuttack, dated the 13th 


May 1911, confirmed by that of the 
Sessions Judge of Cuttack on the 15th 
June 1911. 


- Messrs. 8S. Hoy ard J. Borooah with Babu 
Suresh Chandra Ohahrazarty, for the Peti- 
- tioner. 

Mr. B. O. Miter (Officiating Advocate- 
Genefal), for the Crown. l 

JUDGMENT.—The petitioner has been 
convicted by the Deputy Magistrate of Out- 
tack under section 292 of the Indian Penal 
Code for having printed for sale an obscene 
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book called “Nata Churi" or the “Theft of 
Tops” and sentenced to pay a find of Rs, 50. 
The bock, or rather booklet, consists of 7 


 8mall pages and purports to be the composi- 


tion of one Dina Sundari, said to be an- Urya 
poetess. It purports to deal with an incident 


— jn the lives of Radha and Krishna taken from 


the Urya Haribans, a sacred book of the Uryas. 
It passed through several editionsin print 
and is said to have been in palm leaf Mss. 
for about a hundreds years. It was re- 
gistered 15 or 20 times previously withe 
out objection and appeared in the Bengal 
Library Catalogue of books in the QCaleuiic 
Gazelle as a mythological publication. It was 
printed in the Star Press of which the peti- 
tioner is the proprietor. 

The plea of the accused was that the book 
is not obscene within the meaning of section 
292 of the Indian Penal Code and that he is 
not guilty. He was tried summarily by the 
Deputy Magistrate cf Cuttack who, however, 
recorded the evidence in full. The learned 


Deputy Magistrate held that the book was 


obscene and convicted and sentenced him as 
stated above. A Rule was granted by this 
Court to show cause why the conviction and 


‘ Sentence should not be set aside, on the ground 


that the publication complained of is a re- 


 eognised religions work which has been pub- 


lisbed in its present form for the last hund- 
red yeare, and it, therefore, does not fall within 
the meaning of section 292, Indian Penal 
Code. 

The officiating Advocate-General, who 
appeared to show cause on behalf of the Crown, 
has contended, in the first place, that the find- 
ing of the learned Deputy Magistrate that the 


- took is obscene isa finding of fact and that 


this Court should not, therefore, interfere. The 
learned Counsel for the petitioner, on the other 
hand, strongly urged that as & question of con- 
siderable importance was involved in the case, 
Having 
regard to the importance of the case, Counsel 


‘on both sides were allowed to argue the case 


on the merits. 
The principles upon which the obscenity of 


. & publication are to be determined are well- 


established. In the leading caseof Reg. v. 
Bicklin (1), Cockburn, O. J., stated: “The 
test of obscenity is this, whether the tendency 
of the matter charged as obscenity is to 


(1) 8 Q. B. 360; 97 L, J. M. C. 89; 18 L. T, 
wW. B. 801; 11 Cox, C, C. 19, 
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deprave and corrupt those whose minds are 
open to such immoral influences and into whose 
hands such a publication might fall.” If in 
fact the work was one of .which it was 
certain that if would suggest to the 
minds of the young: of either sex or even to 
persons of more advanced years thoughts of a 
most impure and libidinous character, then its 
sale was a criminal offence and it was 
immaterial that the defendant had in view an 
ulterior object which was innocent or even 
laudable. fee also Steele v. Brannan (2). 
The principles Jaid down in the above cases 
have been followed in this country in several 
cases ; see Queen- Emgress v. Parashram (3), 
Emperor v. Hart Singh (4) and Empress v. 
Indarman (5). 


These priciples are not disputed on behalf 
of the petitioner and cannot be disputed, but 
what is contended on bis behalf igs that the 
publication is a religions work, that the 
incident is taken from Haribans, a sacred work 
among the Uryas, and deals with a love story 
of Radha and Krishna which has a deep 
allegorical meaning and which it is a sacrilege 
to call obscere, that similar passages occur in 
various other religious works of the Vaishnabs 
such as Srimat Bhagabat, Gita Gobinda and in 
many olassical w rks in Sanskrit and Bengali 
and Urya. The learned Counsel for the Crown 
contended, on the other hand, that though a 
religious or classical work is not obscere mere- 
ly because it contains some obscene passages 
and although Haribans may be a sacred bock 
with the Uryas, the publication of some 
obscene passages from such a book divested 
from the book itself cannot be justified and 
would fall within the purview of section 292 
of the Indian Penal Code. It was contended 
that Natu Churi” was not itself a recognis- 
ed religious work and though there might be 


objectionable passages in the Haribans, there - 


is no reason why the obscenity of it should be 
brought out in an aggravated form ina cheap 
work (priced at 2 pice only) where only a few 
passages had been extracted dissociated from 
their context for the depravation of those 
people whose state of mind was such as would 
easily fall a prey to depraved and corrupt 
thoughts contained therein. 


(2) L. R. 7 C. P. 261; 41 L. J. M.O. 85; 26 L. T, 509; 
20 W. R. 607. 
(3) 20 B. 193. 
(4) 28 A. 100; A. W. N. (1905) 208; 2 Cr. L. J. 620. 
(5) 3 A. 837 at p. 843, 


The defence did not examine any witnesses 
but cross-examined the prosecution witnesses 
and put in certain hooks in evidence such as 
the Gita Gobinda (in Urya), the Sanskrit 
Gita Gobinda in Bengali character, Haghu- 
vansa, the Bible, the Urya Haribans and seve- 
ral other editions of the “Natu Ohuri." Some of 
the books and certain passages in others were 
marked Exhibits. The publication in question 
is a poem in the Urya language consisting of 
28 stanzas and ends with a Sanskrit sloka. 
The incident described in the book is borrowed 
from the Urya Haribans, but the book is not 
an extract of certain passages from the 
Haribans. The iniedent, so far as it goes, is 
complete in itself. The language of the book 
is the author’s own and differs from that of 
the Urya Haribans, but the story and the 
sentiments are the same. The original 
Haribans in Sanskrit was not produc- 
ed in evidence and I have not been able to 
find the story iu the Sanskrit Haribans. But 
one of the witnesses for the prosecution, 
Narain Prasad Mahanti, Deputy Inspector of 
Schools, says that the story of “Natu Ohuri” 
will be found in Vaishnab literature and that 
he has read it elsewhere. Whatever that may 
be, it is certainly contained in the Urya Hari- 
bans which is on the record and whien, the 
evidenca for the prosecution shows, is a very 
sacred work of the Urya Hindus. English 
translations of the “Natu  Ohuri" and 
of the portion of the Urya Haribans 
dealing with tha incident (together with the 
Urya poems in Bengali character) were 
furnished to the Gourt and to the Counse! for 
the Crown on behalf of the petitioner. They 
are annexed to this jndgment. .The transla- 
tion was not objected to (except as to the 
meaning of the word Ratz with which I will 
deal later on) by the learned Counsel for the 
Crown who admitted that the language in 
which the story is deseribed in the Haribans 
is as objectionable as that of “Natw Ohurt.” 


The objectionable passages are contained 
in stanzas 6 to 11, where Krishna is described 
as touching the left breast of Radha and 
asking her questions about it and “also 
asking Radha for caresses and for Rati, and 
in stanzas 23—26, where Radha is described 
as removing the cloth from her breast when 
two tops and striog miraculously drópped 
to the ground and Krishna looked at her 
breast. The word Ratz wás held bv the 
learned Deputy Magistrate to mean carnal 
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intercourse. Hxception was taken to the 
above by Counsel on behalf of the petitioner, 
who translated it as love and who contended 
that Kat? means spiritual anion in the love 
Stories of Radha and Krishna. The word 
Jati in the love stories of Radha and Krishna 
is, nd doubt, used in a spiritual sense but in 
the ordinary acceptation of the word, it 
means carnal intercourse, and I think it may 
be so understood ‘by ordinary people. The 
story, however, as related in the book, shows 
that it cculd not relate to human beings. In 
the Urya Haribans as also in “Natu Ohuri" 
Krishna is described as a boy of 5 years 
of age. He is described in the objectionable 
passages themselves as Jagannath (Lord of 
the world), Achyuta (the unfallen), Pitabas 
(the yellow-robed), Deb Murari (God Murari), 
all being names of the divine Krishna, 
There can be no doubt (and the witnesses 
for the prosecution admit) that the dropping 
of the tops ard string out of nothing when 
Radha's cloth was shaken are supernatural 
acts, and a body of 5 years can have no 
carnal knowledge. These go to show that 
it was not a description of Radha and 
Krisbna as human beings and must have a 
Bpirilual meaning. 

The love stories and dalliances of Radha 
and Krishna have a deep allegorical meaning. 
Madhu Sudan Rao, a retired Inspector of 
Schools and a witness for the prosecution, 
says: Krishna is an incarnation of the 
supreme souland Radba is the human soul 
and their dalliance is an allegorical repre- 
sentation of the dealings of the supreme 
soul with the human soul £.&, ‘God’s quest 
of man.’ Ayan Ghosh, the husband of Radha, 
„is a representation of the world trying to tie 
the humam soul to it. Bansi (pipe) is 
inspiration.” But I do not think the deep 
allegory and the spiritual significance of the 
love stories cf Radha and Krishna can be 
fully understood by persons who have not 
a certain degree of spiritual culture. But 
the Hindus generally and Vaishnabs iu 
partreular do not look upon Radha and 
Krishna as human heings and do not 
jadge their doings by the standard of 
human conduct or as in any way im- 
propet. They are worshipped as deities, 
Even a school boy or an ignorant Hindu, 
who has neither ‘the learning nor the spiritual 
culture for appreciating the esoteric mean- 
ing of the klas (mystrious deeds) of Radha 


and Krishna, would look upon them as divinae 
persons and all the incidents in their lives in- 
cluding the amorons incidents as divine, and 
the latter would not, therefore, raise impure 
thoughts in the minds of Hindus who believe 
in the divinity of Radha and Krishna. 
Hindus from their infancy see Radha and 
Krishna worshipped in temples and some 
have the images of Radha and Krishna in 
their own houses and they leara to look upon 
Radha and Krishna as deities from their 


infancy, 
Hight witnesses were examined for the 
prosecution of whom one is a formal 


witness; of the remaining seven witnesses, 
one is a Christian, another a Muhammadan and 
the rest are Hindus. The evidence of the 
witnesses is generally to the effest that there 
are passages in the book which are obscene 
or offensive to purity and desency, that a 
perusal of the book may produce impure 
thoughts in the minds of readers and that 
school boys ought nob to read the book, but 
it also appears from their evidence (though I 
do not think any evidence is necessary on 
the point) that .Krishna and Radha are 
believed by Hindus to be a god and goddess, 
that their doings are not considered as 
improper, and that thos» who believe in 
their divinify would not take immoral 
ideas from a story auch as is describ. 
ed in the book. The Hon'ble Mr. M, S, 
Das, a Christian geatleman, an Urya by 
birth and a Vakil of 30 years’ standing, in 
cross-examination says that he knows Krishna 
believed by a large sect of Hindus to ba an 
incarnation of God, that the author of "Natu 
Churi” professes to describe one of the 
Balya-lilas of Krishna, Woe also says — Those 
who believe Krishna to be a god and consider 
incidents like those described in the “Natu 
Ohurt” or Haribans for divine achievements, 
would not take immoral ideas from them.” 
Girish Chandra Bhattacharjee, a Bengali 
domiciled in Orissa and Head Clerk, Registra- 
tion Office, says in cross-examination that he 
regards Krishna and Radha as a god and 
goddess and the story about them as 
mythological and that Hindas never consider 
the doings of Krishna and Radha as improper, 
He says that he would have never refased 
to pass the book for registration on the 
ground of ita being obscane and that he 
calls the book obscene only because he can. 
not read it before his mother and other elder 
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Ruperiors and has noother reason to call it 
obscene. Madhu Sudan Rao, a retired 
Inspector of Schools, saya that if the book 
is claimed to be a religious book, he cannot 
deny that, for religious people of whose 
creed the love of Radha and Krishna is a 
part, he does not consider it objectionable. 
He says he has read similar thoughts in 
ofher works, that the obscene passages in 
Gita Gobinda, which is considered by the 
‘Vaishnabs to be a religious book, are not 
considered by some classes of Hindus 
to be depraving to morals. He says 
Krishna is believed by Hindus as an 
incarnation of Vishnu and Radhaas that of 
Lakshmi aud that his own idea of purity is 
different. from that of ordinary Hindus. 
Narain Prasad Mahanti, B.A., Deputy In» 
spector of Schools, says that "Natu Churi” 
is a religious book treating of Radha and 
Krishna, that Haribans is a very sacred work, 
and that if “Natu Churi’ was in the 
Haribans it would be. a religious work and 
that there are many passages in Sanskrit 
or other classical works which are obscene. 
Gobind Nath (who waa, however, declared 
hostile by the proseontion), says that such 
bocks are never considered to be offensive 
to morality. Purusottam Tarkalankar con- 
siders "Natu Churi” as obscene but does 
not consider the Bastraharan in Bhagabat as 
obscene. But the Bastraharan is not obscene 
only if if is looked at from the spiritual 
point of view. The Muhammadan witness 
Abdul Samad’s idea is that Radhika was 
“the illegal wife of Krishna" and that sho 
was “a married woman who eloped with 
Krishna,” Considering Krishna and Radha 
as & man and woman and ignoring the fact 
. that Krishna is deseribed as a boy of 5 years 
of age, as à divine person and as performing 
supernatural acts, the incident described in 
the “Natu Ohmi” may be called obsceue, 
but Hindus generally and Vaishnabs in 
particular do not consider Radha and 
Krishna as human beings or any of their 
doings immoral, l 


There are may religious or classical works 
which contain objectionable passages, The 
Hon’ble Mr. M. S, Das says: “I bave read in 
books more obscene passages than those in 
"Natu Churi.” In the Bible there are records 
of faats of incests having been committe J, 
This, Exhibit L, (Bible, Genesis, Chapter 
XIX, verges 31-38), isan invitation to a sisler 


to have sexual intercourse with a father, This 
is very obscene. This passage by itself 
would suggest immoral thoughts to people, 
other than Christians, who are immorally 
inclined, 


No one would, of course, think of con- 
demning a religions book because ib contains 
some objectionable passages and the reason 
why religious or classical works are not 
condemned on that ground, are well 
understood. The exception to section 292 
of the Indian Penal Code appears nob to 
apply to religious books. The exception 
runs as follows: “This section does not 
extend to any representation sculptured, 
painted or otherwise represented on or in 
any temple or on any car used for the 
conveyance of idols or kept or used for any 
religious purpose," Bnb I think the reason 
why religions booka are not included in the 
exception is that the tendency of a religious 
publication is not to deprave or corrapt the 
morals of persona, and, therefore, a religious 
work is not obscene within the meaning of 
section 299. But if the objectionable passages 
contained in a religious book are extracted 
and printed separately and such passages 
deal with matters which are to ba judged 
by the standard of human condact, for 
instance where they relate to immoral acts 
of human beings, and the teodency of such 
publication is to deprave and corrupt those 
whose minds are open to immoral influences, 
such publication may nob be justified on 
the ground that the passages formed part 
of a religious book, Where, however, a story 
(which locks objectionable) is taken from 
a religious book and printed separatly, but 
it relates to beings whose conduct is not to 
be judged by the standard of human conduct, 
it cannot be condemned as obscene because 
being looked upon as gacred they would .not 
raise immoral thoughts in people who believe 
in the divinity of the beings whose acts 
and conduct are described in such story, 
The Bastraharan incident in the Srimat 
Bhagabat, the most sacred book  of*the 
Vaislinabs, when nob looked at from the 
Spiritual point of view, may be considered 
objectionable by people who do not believe 
in ihe divinity of Krishna or d> not 
understand the spiritual significance ofit. The 
sawo observations would apply to passages 
in the Gita Gobinda and other works of 
Vaishuab literature, But they cannot be. 
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called obscene because they are descriptive 
of the doings of persons considered divine 
and would not raise immoral thoughts. 

Asl have already pointed out, “Natu Ohurt" 
is not an extract of certain isolated passages 
from the Haribaus, Itisa complete story 
in itself so far asit goes. It will be obvious 
tos, Hindu that the book describes one of 
the Palya lilas of the god Krishna (mysterious 
deeds of theinfant Krishna). It would not 
‘raise Immoral thoughts in them  becaase 
they believe 
their doings sacred. 


The book is inthe Urya language. The 


vast majority of the Uryas are Hindus who 


beheve in the divinity of Krishna and: 
Radha, It appears from Hunter’s Statistical 
Account of Bengal, Vols, XVIII and’ XIX, 
that 95 or 96 per cent. of the population 
of districts Cuttack, Balasore and Puri are 
Hindus and the vast majority of them are 
Vishnu worshippers, 


" But then ib was contended that even if 

Natu Ohus" may be considered as a 
religious book and may not be considered aa 
immoral or obscene by the Hindus, there 
are non-Hindus, Christians for example, 
among Uryas who might read the book and 
take immoral ideas from it. But the book 
is a religious one, as some of the witnesses for 
the prosecution say. It is apparently intended 
for Hindus and describes incidents which are 
not considered improper by the Hindus who 
form the vast majority of the Urya popula- 
tion, Under these circumstances, I do not 
think the bock can be condemned as obscene 
merely because a small section of the Uryas, 
who do not believe in the divinity of Radha 
and Kriskna, might take immoral ideas 
from it. Besides, it will be obvious even 
to a non-Hindu ona perusal of the book that 
it purports to deal with the amours of the 
infant Krishna, whois described as a divine 
person and as performing some supernatural 
acts, as shown by the miraculous dropping 
of the tops and string out of nothing. 

From the evidence it appears that the 
“Natu Ohuri" was formerly in palm leaf 
manuscript. Madhu Sudan Rao, the 
retired Inspector of Schools, 
stands that the book was about 100 years 
in palm leaf. In cross-examination, he stated 
he heard from Pandit Gobind Nath that the 
bcok was in palm leaf. Witness Gobind Nath 
gays that the book is an old work, like those 


in their divinity and consider. 


says he under-, 


of Upendra Bhavja (whois stated to have 
written three hundred years ago), and 
was formerly in palm leaf, and the 
District Registrar, Abdul Samad, says that 
ibis an old work published very often. This 
witness says that he has to register every 
book published in Cuttack before it is notifi- 
ed in the Calcutta Gazztte, that he does not 
register a book if it is obscene and he has to 
see if itis obscene b»fore registering a book. 
He admita that he might have registered this 
bcok 15 or 20 times, but sayy that he does 
not read a book before registering it, that his 
clerk does so, and that he read the book in 
question for the first time when it was sent 
to him by the District Magistrate. The 
witness Narain Prasad Mahanti, Deputy 
Inspestor of Schools, says that he read an 
edition of the book 10 or 12 years ago. 
The book is described in the Bengai Library 
Catalogue of books as a mythological poem. 
It also appears from the Calcutta Gazette 
that several editions of ‘Natu Churi” printed 
in other presses are described as mythological 
poems. 

Though the mere fact that no nobice was 
taken of other editions of the book, or that 
the book is described in the Calcutta Gazatte 
as a mythological poem, would not justify its 
publication if it is really obscane, the fact 
remains that it was recognised as a mytho- 
logical poem and was never objected to befors 
the present prosecution, 

The qaestion raised in this case does not. 
appear to have been raised in any case 
before. Having regard, however, to the facts 
appearing on the record, t7z.—— 

(2) thatthe Urya fHaribans is a very 

' gaered work of the Uryas, 

(ii) that the story as related in the 
“Natu Ohur?" is tho same as that 
in the Urya Haribans, and the 
language used in the former is not 
more objectionable than that used 
in the latter, 

(ci?) that “Natu Ohuri” is an old work 
published very often, 

(iv) that ib is a religious work, 

(v) that the Hindus believe in the 
divinity of Radha and Krishna, aud 
do not consider their doings aa 
improper, and that the incident des- 
eribed in the book would not 
suggest immoral thoughts in those 
who believe in their divinity, 
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(rz) that Vaishnavism is the prevailing 
religion of the Uryas, 

(td) that in the “Natu Ohuri" Krishna 
is described as a boy of 5 years of 
age, as a divine person and as 
performing supernatural acts, 

Ido net think it ean be said that the 
tendency cf the book isto deprave and 
corrupt those whose minds are open to 
immoral influences or that the book is one of 
which it was certain thatit would suggest 
thoughts of a most impure character, and I 
am unable to hold that it comes within the 
purview of section 292 of the Indian Penal 
Code. 

The conviction of the petitioner and the 
sentence passed upon him are accordingly set 
aside. The fine, if paid, will be refunded. 


Rule made absolute, Conviction set aside. 





PUNJAB OHIEF COURT. 
ORIMINAL APPEAL No, 662 or 1911, 
February 22, 1912. 
Present:—Mr. Justice Robertson and 
Mr. Justice Rattigan. 

LAD KHAN—Convicr—APPELLANT 
ver8us 
EMPERO R- RESPONDENT. 


Approver— Evidence—Corroboration —Penal 
(Act XLV of 1860), s. 897— Deadly weapon—Lathi., 

Án approver's evidence cannot be accepted unless it 
is corroborated in material particulars by other and 
independent evidence. 

A lathi cannot be rightly described as a deadly 
. weapon within the meaning and for the purposes of 
section 807 of the Penal Code. 


Appeal from the order of the Sessions 
Judge, Delhi Division, dated the 17th October 
1911, convicting the Appellant. 

Mr, Feman, Goverument Advocate, for the 
Respondent, 

JUDGMENT.— This judgment will dispose 
of this and the connected Appeals Nos. 653, 
664, 665, 666 and 667, Oriminal of 1911. 
Seven persons, namely, (1) Lad Khan, (2) 
Ghori, (8) Kalu Khan of Papra, (4) Mamla, 
(5) Kale Khan of Girari, (6) Naurang and 
(7) Murad were charged before the Sessions 
Judge of the Delhi Divis.on with having eom- 
mitted anoffence punishable under section 397, 
Indian Penal Code, on the night of the 29th 
"May 1911 at a place within the Gar- 
gaon Tahsil of the Delhi District. Of these 
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persons, Murad has been acquitted and the 
others have been convicted by the learned 
Sessions Judge, and in each case the opinions 
of the assessors have been in accordance with 
the findings of the Sessions Judge. 

Lad Khan and Kale Khan of Papra have, 
in view of the fact that they have each been 
once previously convicted of an Offences under 
Chapter XVII of the Indian Penal Code, been 
sentenced to transportation for 10 years, 
Ghori, Mamla, Kale Khan of Girariand Nau- 
rang havereceived each asentenceofseven years’ 
transportation. They have all appealed from 
these sentences through the Jail Authorities, 
and we have very carefully considered the 
evidence on the record and have had the ad- 
vantage of hearing the learned Government 
Advocate in support of the convictions, 


That a very bold dacoity took place at the 
Riasat Hajipur on the night of the 2)th 
May 1911 and that in tho course of the dacoi- 
ty, the complainants, Maluka (P. W. No. 2) 
and Ganga Chamar (P. W No. 3), were more 
or less seriously beaten with lathis and robbed 
of two bullocks and a chadar are facts about 
which there can beno possibility of doubt. 
The only question in the case is whether the 
guilt of the various appellants has keen 
brought home to them. Against them, there 
is, in the first place, the evidence of Budha, 
the approver (P. W. No. 1). If his evidence is 
to be believed, the guilt of each of the appel- 
lants has been fully established. But, follow- 
ing the rule of practice which is observed 
in all Courts in this country, we are not dis- 
posed to accept his evidence unless we find it 
corroborated in material particulars by other 
and independent evidenca, and itis with this 
criterion before usthat we have arrived at our 
conclusion in this case. 


The Police have throughout the proceedings 
acted fairly towards the accused persons and 
itis obvious from a perusal of the evidence 
that no attempt has been made to take unfair 
advantage of the men who were incriminated. 
The identification of the latter by the pro- 
secution witnesses was condacted properly 
and the very fact that a number of witnesses 
were unable to identify Murad shows that 
the Police did not, in their zəgal, forget that 
the accused persons were entitled to jast 
and honest treatment. Ina case of this kind, 
Subordinate Police Officers might have been 
tempted to secure convictions by all means in 
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their power, especially as the crime óf dacoity 
has been particularly rife in the Delhi Dis- 
trict and we are, therefore, all the more happy 
to find that any such temptation has 
been seb aside by the Police Officers who have 
been eoneernel in the investigation of the 
present case. It is quite unnecessary for us 
to detail the evidence against each appellant 
and we need say no more than thatin every 
instance we find ample corroboration of the 
statements made by theapprover. The Ses- 
sions Judge has summarized the evidence in 
his judgment and we have carefully checked 
the summary, with the result that we find i6 
in every ease absolutely correct. We see no 
reason, therefore, to question the correct- 
ness of the finding that the six appellants 
were guilty of the offence of dacoity. 

But we are doubtful whether a lathe can be 
righily described as "a deadly weapon" with- 
in the meaning aud for the purposes of seo- 
tion 397, Indian Penal Code. Unfortunately, 
a luthi often does cause fatal injuries especial- 
ly in this Province, and we cannot too strongly 
deprecate its use for offensive parposes. 
Bul, in itself, itis a stick which is ussdin 
every day life by the ordinary agricalturists 
and we think that the conviction of the ap- 
pellants might well have been under sec- 
tion 395, Indian Penal Code, especially as the 
sentences awarded by the Sessions Judge 
could have been equally awarded under the 
latter section read with section 59. Mulaka 


was severely beaten, but “no grievious hurt” | 


was apparently caused nor was there seemingly 
any attempé to cause such hurt. We accord- 
ingly alterthe convictions to convictions of 
offences punishable under section 395, Indian 
Penal Code. 

As regardsthe sentences, we sse no reason 
to interfere except in the case of Lad Khan 
and Kale Khan of Papra. Each of these two 
has, in view of a prior conviction, been sen- 
tenced to 10 years’ transportation, but thosa 
former offences must have been of a trifling 
character. 


. Lad Khan, aged 30, was, on the 25th July’ 


1910, convicted of an offence under section 411, 
Indian Penal Code, and sentenced to 30 stripes 
and Kale Khan of Papra, aged 22, was on the 
14th April 1909 convicted of an offence 
under section 379, Indian Penal Code, and 
sentenced to & fine of Rs. 10. Judging from 
the sentences émposed, the offences committed 
by the two appellants were not of a very 
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heinous character and we think that a sub- 
stantial santence of 7 years’ transportation 
will suffice in each case to meet the ends of 
justice so far as the present offence is con- 
corned. We accordingly so far accept their 
respective appeals as to reduce the sentence 
upon them to seven years’ transportation. In 
all other respects, the appeals are rejected. 
Sentence reduced. 





ALLAHABAD HIGH COURT. 
ORIMINAL hEVISION No 749 or 1911. 
February 19, 1912. 

Present: —Mr. Justice Tudball. 
BHAROSA PATAK AND OTHERS— 
APPLICANTS 
Versus 


AMPEROR—Opposita Party. 

Criminal Procedure Code (Act V of 1898), s. 183— 
Nuisance —Magistrate's power to take action —Jurisdic- 
tion—Common nuisance—Advantage or convenience io 
the person causing nuisance—Penal Code (Act XLV of 
1860), s. 268. 

Section 138 of the Criminal Procedure Code enables 
a Magistrate to take action if he considers on in- 
formation and inquiry that an unlawful obstruction 
or nuisance should be removed from any way, river, 
or channel which is or may be lawfully used by the 
publice or from any public place. 

A common nuisance cannot be excused on the 
ground that it causes some convenience or advant- 
age to the person guilty of it. 

Application for revision against an order 
of the Sessions Judge of Gorakhpur. 

Mr. Surendra Nath Sen, for the Applicants. 

Dr. Tej Bahadur Sapru, for the Opposite 
Party. 

JUDGMENT.—This application in revision 
arises out of proceedings taken by a 
Magistrate under section 133 of the Criminal 
Prosedure Code. The facts, as far as they 
can be gathered from the record and the not 
judgment of the lower 
Court, appear to be as follows: The complain- 
ants in the matter are residents and 
cultivators of Amam and Basarat, two 
villages, and the opposite party are residents 
of Mauzt Barkagaon. Apparently the lands 
of the latter village lie at a lower level 
than those of the two former and when 
excessive rain falls the water from the 
higher lands flows dowa upon the lower 
lands of Barkagaon. Presumably, both sets 
of landa lie in an ill-defined hollow. In 
1885 there was civil litigation between the 


. parties in regard to a dam which the Barkagaon 


people built across their fields to prevent 
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the excess water from the lands above 
flowing on to their lands. The Civil 
Court held that the dam was an ancient one 
and maintained 15. The patwari’s evidence 
also shows that there is a żal or jheel in 
Amam the end of which is also dammed 
to keep back its waters and that this dam 
is broken in several places. 

The complaint made to the Magistraie was 
to ihe effect that the opposite party, the 
Baikagaon men, had extended their old 
dam both eastwards and westwards, thereby 
adding a further obstruction to the flow 
of excess water along its nataral channel 
over the lands of Barkagaon, with the 
result that the lands above the dam were 
flooded and a large area of crops damaged. 
As usual, they exaggerated their case by 
pleading that houses in their villages had 
been flooded out and had fallen. 

The Magistrate, who inspected the 
locality ard recorded the evidence, has 
found that there has been a considerable 
extension of the dam, resulting in the holding 
up of a large volume of water, and that this 
has resulted in considerable injary to the 
crops growing over a considerable &rea above 
the dam. 

He has, therefore, passed an order for the 
removal of the extensions, He has ostensibly 
taken action under Chapter X of the 
Criminal Procedure Code which relates to 
public nuisances. 

The pleas raised and pressed in this 
Court are (1) that the Magistrate had no 
jarsidiction in the matter agit was merely a 
case of disputed civil right: ; 

(2) that the applicants were justified in 
their action as it was taken te protect their 
own lands and crops, 

In regard to jurisdiction, the matter 
is by no means clear. Section 133 enables 
the Magistrate to take action under it if he 
considers on information and inquiry (if any) 
that an unlawful obstrueticn or nuisance 
should be removed from ary way, river or 
channel, which is or may be lawfully used 
by the public, or from any publie place. 

There can be no doubt thatthe applicants 
have placed (by extending their dam) an 
unlawful obstruction in tbe channel along 
which the complainant party has in the paab 
drained off the surplus waters which flow 
upon their lands, This extension has been 
found by the Magistrate to have been 
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recently made, It affects the lands of at 
least two villages. 

A person is guilty of a public nuisance 
who does any act which causes common 
injury to the public or the people in general 
who dwell or occupy property in tha 
vicinity (viđe section 268, Indian Penal Code). 
The resultant injury in the present case 
affecta a large area of caltivated land and a 
considerable body of persons. It is difficult, 
if not impossible, to lay down any fixed 
boundary between what constitutes a public 
nuisance and what a private nuisance, but 
in the present case, seeing that the caltivators 
of two villages are affected, there can be 
little doubt that the present case is one of a 
publie nuisance. 

There cannot ba any doubt that even from 
before 1885, that portion of the public 
affected by ilie act has been draining off the 
excess waters which come upon its lands over 
the lands of the applicants and that the 
applicants have placed an unlawful obstruo- 
tion to prevent the flow of water along its 
natural channel, a channel which the public 
body affected has a right to use for the 
removal of excess water over and above that 
held up by the smaller pre-existing dam. 
The ease, no doubt, is close to the bordereline © 
between private and public nuisauces but, in 
the circamstances, Ido not see sufficient 
cause for interference on revision on this point. 
The second plea has no force. A common 
nuisance cannot be exaused on the ground 
that it causes some convenience or advantage 
to the applicants (section 263, Indian Penal 
Code). 


The case is onein which I do nob think 
interference is necessary or advisable and 
I, therefore, dismiss the application. 

Application dismissed, 





CALCUTTA HIGH COURT. 
URIMINAL Reviston No. 995 or 19 1, 
Jaunary 18, 1912. 

Present: —Mr. Justice Holmwood aud 


Mr Justice Sharfuddin. 
AMBIKA PROSAD SINGH —F:ssr Parry 
— PETITIONER 
tersus 


GUR SAHAI SINGH AND ANOTHER— 
SEQoND Panty—Oppostre Party. œ 
Criminal Procedure Code (Act V of 1898), s. 147.— 
Direction to Police to assist party to remove obstruction H 
whether legal, 
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A Magistrate has power to invoke ihe asssist- 
ance of the Police in carrying out an injune- 
tion made by him under section 147 of the Cri- 
minal Procedure Code; that is, the Police may 
be ordered to see that an obstruction is remov- 
ed. : 

Dowlat Koer v. Siva Pershad Pandit, 10 Ind, Cas. 
615; 12 Cr, L. J. 319; 15 C. L. J. 267, relied upon. 


Rule against the order of the Deputy 
Magistrate of Gaya, dated August 8th, 1911, 
directing the petitioner to make three open- 
ings in the az] in dispute within five days. 

Babus Harendra Narain Mitler, Alulya 
Charan Boss and Lakhi Narain Singh, for the 
Petitioner. 

Babus Manmotha Nath Mukherji and Siva 
Nandan Sahay, for the Opposite Party. 

JUDGMEAT.—This Rule was apparently 
issued on some apparent conflict between the 
rulings in the case of. Pasupati Nath Bose v. 


Nanda Lal Bose (1) and Dalit Chandra Neogi 


v. Tarini Lersad Gupta (2) with tho later 
decision in the case of Dalmir Puri v. Khoda- 
dad Khen (3). All these cases, we may say, 
are in direct corf ot. with the early Madras 
ruling In re Alfred Lindsay (4). But that, 
of course, does not affect our decision in this 
Court. 
of the Caleutta Court, Now, it so happens 
that this apparent conflict has been dealt 
with by usina jadgment [Dowlat Koer v. 
Siva Pershad Pandit (5)], which does not ap- 
pear in any of the various reports, but we are 
told itis reported in 10 Indian Cases 615, 
which was passed in Criminal Revision No. 157 
of 1911. We, therefore, hold that the ground 
upon which the order was set aside in Dalmir 
l'uri's case (3) was quite distinguishable from 
ihe previous cases which held that the Ma- 
gistrate had power to iuvoke the assistance 
of the Poliee in carrying out the injunction 
he made under section 147. The injunation 
in this ease 18 a good one. It appears on the 
face of the order thatthe second party having 
satisfied the Magistrate. that he had a right 


to have an opening in the ač in question for. 


ihe purpose of passing water, he having 
exercised the right for several years and that 
also during the last rains when the right 
was last exercisable, it was clearly the 
Magistrate's duty to direct the first party to 


. (1) 5 C. W. N. 67. 

(2) 5 0: W. N. 335, 

©) 36 C. 923; -14 C. W. N. 178; 4 Ind, Cas, 415; 10 
Cr. L. J. 579. 

(4) 4 M. 121. 
. (8) 10 Ind. Cas. 015: 12 Cr, LJ, 319; 15 0. L-J. 267. 
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make three openings in the said a2] within a 
reasonable time from the passing of the order, 
The time given was 5 days. 

Then comes the question, if he failed to 
carry out the Court's order, what was to be 
done? The Court held, following our judg- 
ment in Dowlat Koer v. Siva Pershad Pandit. 
(5) and the cases we have cited from 5 Calcutta 
Weekly Notes, that the Police might be ordered 
to see that the obstruction was removed. Of 
course, there is the alternative that the parties, 
who failed to carry out the injunction, should. 
be prosecuted under section 182. But we 
think that that would be a cembrons course 
and it would be much more prejudicial to the 
second party ina section 145 case than the 
usual method of obtaining Police assistance. 

The Rule is, therefore, discharged, 


Buie discharged. 


(s. c. 18 P, R. 1911 Ov.) 

PUNJAB CHIEF COURT. 
URIMIMAL Reviston No, 1101 or 1911. 
October 4, 1911. 

Present: —Mr. Justice Kensington, 
HMPEROR—Petitrionag 
versus 
SOHAN SINGH —OCowvicr— RESPONDENT. 

Punjab Laws Act (IV of 1872), ss. 47, 50-B—No 
rules framed by  Governmeni— Possession cf buoy for 
crossing riter not a punishable offence. 

No rule having been framed by the Local Govern. 
ment under section 47 or section 52-B of the Punjab 
Laws Act, constituting the manufacture of rafts or 
buoys or their use in crossing rivers an offence in 
she Lahore district, the possession of a buoy in this 
part of the province for use in crossing a river is not 
2 punishable offence. 


Case reported by the Sessions Judge, Lahore 

Divison, with his No, 944 of 16th August 
1911. . 
'" FAOTS.—A buoy (6$ feet long and 2% feet. 
wide at'the broad end) with 6 dried water- 
melons, with the inside emptied out, was. 
found out from the possession of the accused 
who had no license. 


The accused, on conviction by Sardar Sohan 
Singh, exercising the powers of a Magiatrate 
of the first class in the Lahore District, was 
sentenced by order, dated 21st July 1911, 
under section 47, Act IV of 1872, to 
undergo one month's rigorous imprisonment. 
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GROUNDS.— Accused wassentenced to one 
month's rigorous imprisonment for having in 
his possession dried water-melons, with the in- 
sides emptied out, for useas buoys to cross the 
Ravi. He was sentenced under section 47 of 
the Panjab Laws Act. lforwardthe cage for 
revision, as no sentence is provided by law for 
a breach of section 47. No rules Lave been 
framed under section 50 B nor were there’ any 
pre-existing rules, 

The sentence appears clearly illegal. I 
recommend that it be quashed. 

Mr. Obsdulloh, for the Crown. 

ORDBER.-—For reasons given by the learned 
Sessions Judge, the conviction is set aside. 
Sohan Singh must be acquitted as having 
committed no offence known to law. Heis 
discharged from his bail. 

This is not the first case of the kind which 
has come before me from the Lahore District, 
The Magistrate should take measures to see 
that men are not prosecuted for supposed 
' offences under section 47 of the Punjab Laws 
Act, there being no rules under either section 
47 or section 50B constituting it an offence, 
in this part of the Punjab, to manufacture 
rafts or buoys, or to use them for crossing 
rivers. 


Reviston accepted. 





(s. c. 16 C. W. N. 336.) 
CALOUTTA HIGH COURT. 
CRruINAL Revision No. 1082 or 1911, 

December 6, 1911. 
Preseni;—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
GURAMBAH AND OTHERS—AÀCOUSED— 
PETITIONERS 
versus8 


EMPEROR-—Oerosrrs Party. 

Warrant—Destruction by accused—Presumption of 
legality —Oriminal Procedure Code (Act V of 1898), 
ss. 98, 100, 552—Penal Code (Act XLV of 1860), 
es. 147, 332. 

Where, upon an application under section 552 of the 
Criminal Procedure Code, & warrant under section 100 
of the Code was issued to compel restoratiou of an 
abducted female, but was drawn up ona form which 
was printed for use under section 98 of the Code, and 

. the accused persons snatched away the warrant and 
destroyed it: 

Held, that ib must be presumed that the warrant 
contained the substance of what is set out in sec. 
tion 100 and that the portions which had to be alter. 
gd were altered. 
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Rule against the order of the Additional 
Sessions Judge of Chittagong, dated July 24th, 
1911, affirming that of the Deputy Magis- 
trate of Chittagong, dated July 14th, 1911,con- 
victing the accused under sections 147 and 
332 of the Indian Penal Code and sentencing 
them each to undergo rigorous imprisoüment 
for nine months and to pay a fine of Rs. 30. 

FAOTS.—The complainant filed an ap- 
plication under section 552 of the Criminal 
Procedure Code for the restoration of his wife 
who was alleged to have been detained by her 
uncle, one of the accused, for the purpose of 
beiug married to some other person. 

The application was made to the Joint 
Magistrate, who, not being a Presidency or a 
District Magistrate, was not empowered to 
act under section 552. Be, therefore, issued a 
warrant under section 100 of the Code for 
immediate appearance of the woman, but as 
there was no printed form under that section, 
a form under section 98 for house search was 
issued with the necessary alterations having 
been made in the form. 

The Police Officer, who wasentrusted with 
the execution of the warrant, went to the 
house of the woman's uncle where the com- 
plainant’s wife was said to have been  detgin- 
ed. But he was resisted and assaulted while 
attempting to execute the warrant, which 
was snatched away from him and destroyed 
by the accused, 

The accused were then tried for the offences 
under sections 147 and 332 of the Indian Penal 
Code, convicted and sentenced as stated 
above, 


The accused obtained this Rule. 

Mr. A. Ohowdhury and Babu 
Chendra Sen, for the Petitioners. 

Mr, Orr, Deputy Legal Remembraucer, for 
the Crown. 


JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Ohittagong 
to show cause why the conviction and sen- 
tence passed on the petitioners should not be 
set aside on the ground that on the facts 
proved it ought to be held that the alleged 
search-warrant was illegal and without 
jurisdiction, and resistance, if any, to the 
execution thereof does nob amount .to any 
offence, . 

We are unable to find on the facts that 
the alleged ssarch-warrant e was either 
illegal or without jurisdiction, The order 
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of the Magistrate passing it was 
with jurisdiction and it was an order for 
a warrant under section 100 for Manuda 
Kbatun for immediate appearance. Now, 
that warrant was snatched away and des- 
troyed by the accused persons, and it must, 
therefore, be presumed that it contained the 
substance of what is set ont in section 100, 
although admittedly it was drawn up on a 
a form which is printed for use under 


section 98. Now, under section 100 the only ` 


kind of warrant that can be issued is a search- 
warrant, and the person to whom such 
warrant cis directed may search for the 
person so confined and such search shall 
be made in accordance therewith and the 
person, if found, shall be immediately taken 
before the Magistrate. Now, let us see 
how this warrant under section 100-can be 
conveyed on form under section 98. Ib is 
perfeo!ly clear that the form under section 98, 
afte scratching out clauses (c) and (d), would 
be perfectly sufficient for the execution of 
a process under section 100. Itisin evidence 
that there is no form printed under section 100 
and that the form under section 98 is 
slyays used for these warrants under sec- 
tion 100. We must, therefore, take it that 
ihe ‘portions which had to bealtered were 
altered. Bat a warrant under section 98 
used for the purpose of section 100 would 
run perfectly correctly, ia the words of 
section 93, to enter with such assistance 
as may be required in such place, that is, 


the house where the woman was confined, . 
manner - 


and to search the same in the 
specified in the warrant ard to take irto 
custody and carry before the Magistrate the 
person named therein. Now, the evidence 
is that the person named therein is this 
Manuda Khatun, We, therefore, find that the 
alleged search-warrant was not illegal nor 
without jurisdiction, and that any resistance 
thereto was, therefore, an offence. 
Several cases have been cited to us, but 
“there was only one of them which in any 
way touches this case, and this is the ruling 
in. Bust aldar v. Probhat Ohander (1). 
There the person applied under section 100, 
Criminal Procedure Code, for a search- 
warrant, but the Magistrate issued a warrant 
under section 96, Criminal Procedare Code, 
under which the Police supposed themselves 
to be actingg held, that the issue of the 


(1) 6 C. L. J, 127; 11 C. W. 886; 6 Cr. L, J. 33, 
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warrant under section 96 was illegal aud 
the order was a nullity. Reading this 
finding and the judgment in the case, it 
is clear that the error in that case was an 
error in substance and not in form, The 
Magistrate himself with his eyes open 
issued the warrant under section 96. The 
warrant purported to be for the purpose 
of section 96 and the Police who executed 
it supposed that they were acting under 
section 96. The case, therefore, is clearly 
distinguishable from the present case where 
the error, if there is any, as to which we 
know nothing, could have been one merely 
of form. Bat, having regard to what the 
learned Judge has said with  respeot to 
these cases in the lash passage in his 
judgment, we think that the accused have 
been too harshly dealt with. The learned 
Judge says:— This is one of those sases 
of not infrequent occurrence which show 
how keenly Muhammadans resent the issue 
of any process against a womau who may 
bs au accused or a |witness in a 498 Indian 
Penal Code cease, or analogous case; and it 
is doubtless because of such cases that the 
Government of this Province has recently 
issued an order that such complaints should 
in the first instance be referred toa Local 
Muhammadan Marriage Registrar or other 
gentleman of position for inquiry and 
report. Probably, if this had been done in 
the present instance the present casa would 
not have arisen." 

We think that there isa great deal to be 
said from this point of view, and, while we 
agree with the learned Judge that the Polica 
when they get a warrant from the Magistrate 
are bound to execate it and must be fully 
protected in the execution thereof, we are 
willing to take amore lenient view of the 
conduct of the accused inthe present case 
than the lower Courts have found it 
necessary to do. 

We, therefore, in discharging the Rule, 
direct that the sentence on the petitioners be 
reduced to one of three months’ rigorous 
imprisonment, and that the fine of 30 rupees 
each passed upon them do stand with the 
alternative seatence of imprisonment. The 
accused will, therefore, surrender to their 
bail and serve out the rest of their modified 
sentence. 


Sentence reduced, 
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(s.c.15C. L, J. 80.) 
CALCUTTA HIGH. COURT. 
Criminal Revision No. 360 or 1911. 
April 27, 1911. 
Present;:—Mr. Justice Caspersz and 
l Mr. Justice Sharfuddin. 
GAJENDRA GHORAI AND OTHERS — 
ACCUSED—PET:TIONERS 
versus 


EM PHEROR—Op-ros:ta Parry. 

Penal Code (Act XLV of 1860), s. 147 — Rioting — Out- 
ting crops grown by accused—Right of private defence. 

B. bought the disputed land from the guardian of 
a minor. The minor subsequently sold the same land 
to S. Thereupon B. obtained an ea parte decree declar- 
ing his right to the land and secured possession in 
execution of that decree. n the meantime, the peti- 
tioners, who held the land as bhagdars under S., actually 
cultivated the land and raised the crop which Js 
bhagdar, the complainant, tried to eut. The petitioners 
opposed and a riot ensued, and the petitioners were 
convicted : 

Held, that as the petitioners actually cultivated tbe 
disputed crop and were no parties either to the suit 
or to the delivery of possession of the land, they were 
justified in claiming what they had grown and in re- 
sisting the action of the complainant when h- went to 
take possession, and that the petitioners were not 
guilty of rioting. 

Rule against the order of the District 
Magistrate of Midnapore, dated the 21st 
March 1911, modifying that of the Sub. 
Deputy Magistrate of Contai, dated the 27th 
February 19:1. 

Babu Dasarathi Sanyal, for the Petitioners. 

Baba Baramasibasi Mukerjee (for Babu 
Sajani Kanta Sinha), for the Opposite 
Party. 

JUDGMENT.—This Rule involves a 
contest between two persons who are, res- 
pectively, the under-tenants of Baidyanath 
and Sukhamani Dey. Baidyanath bought 
the disputed land from the guardian of a 
ceriain minor. That minor, however, sub- 
sequoutly sold the same land to Sukhamani 
Dey. Thereupon, Baidyanath obtained an 
ex partedecree on the 14th March 1910, 
declaring his right to the land; and, in 
pursuance of that decree, ke secured 
possession. 

Now, the riot in respect of which the 
petitioners have been convicted, and which 
conviction has been upheld by the Dis- 
trict Magistrate on appeal, was due to an 
assertion of right by the petitioners who 
held as bhegdars under Sukhamani: Ib 
has been found that the crop for which 
the -quarrel took place, was grown by 
Sukhamani, that is, by the petitioners 


“ INDIAN CASES. 


[1912 
EMPEROR t, DILSUKH. 


who would be entitled to possession of tho 
same in their capacity as bhaegdars. The 
decree in favour of Baidyanath was one 
passed in & suit to which the petitioners were 
not parties; and, even if they had been parties 
we are not prepared to accept the contention 
that possession of the land would necessarily 
connote delivery of possession cf the crop 
grown thereupon. On this point, Mr. Justice 
Jackson, in dfatoolla Sardar v, Dwarka Nath 
Mottry (1), the case to which the District 
Magistrate has referred, expressed his judg» 
ment with some uncertainty. He was then 
dealing with the sale of an under-tenure for 
arrears of rent under section 66 of Bongal 
Act VIII of 1889, 

On general principles, however, there can 
be no doubt that the petitioners who 
actuallly cultivated the disputed crop, being 
no parties either to the suit or to the delivery 
of possession of the land, were justified in 
claiming what they had grown and in resist- 
ing the astionof the complainant when he 
went to take possession. We are not pre- 
pared to say that the right of private 
defence was exceeded in the circumstances 
of this case. 

The Rule ise, therefore, made absolute 
and the conviction and sentences are set 
aside, 

The petitioners will be discharged from 
the obligation of their bail-bonds. 


Rule made absolute. 
(1) 4 C. 814. 





(s. c. 19. P. R. 1911 Cr.) 

PUNJAB CHIEF COURT. 
Criminar Revision No. 1819 or 1911. 
November 11, 1911. 

Present: —Mr. Justice Rattigan. 
EMPEROR— PETITIONER 
TETEUS 
DILSU KH—AcouseD — RESPONDEAT. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Maíntenance— Order restricted to money payment— 
Grain allowance not justifiable. 

An order, under section 488 of the Criminal Prece 
dure Code, for maintenance must be for a sum of 
money payable as a monthly allowance, at a rate nob 
exceeding Rs. 50 a month. The section does not 
warrant an order that the allowance be paid wholly 
or partidlly in grain or the like. . 

Oase reported by the District Magistrate, 
Hissar, with his No. 2159, dated 23rd Sep- 


tember, 1911. 
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FACTS.— Musammat Kesar, wife of Dilsukh, 
applied under section 488, Criminal Procedure 


Code, for maintenance to be granted to her.. 


The casé was decided by Lala Murari Lal, 
Magistrate, Ist class, Hissar, who passed 
the following order on 30th ' August 
1911 ;— l 

“Mulzım muddaya ko ek man fi mah anaj ab 
aur fasle rabi ke bad derh man fi mah diya kare, 


aur adam adaegi men char rupaya mah war 


baraye guzara mustaghisa ka muqarrar kiya jata 
hat.” 
plainant one maund of grain per mensem and 
from the next harvest li maunds of grain. 
In default, four rupees per mensem are fixed as 


maintenance to be paid per month by 
accused), i 
GROUND.—The Criminal Procedure: 


Code seems to sanction only a monthly allow- 
ance in cash to the extent of Hs. 50 per mensem 
and the order as regards payment of grain 


seems to be illegal (see Instructions to Judicial 


Officers issued by the Chief Court, paragraphs 
18-15, pages 217-8, edition of 1900). 
ORDER.—No onepresent. Anorder under 
section 438, Oriminal Procedure Code, for 
maintenance must be for a sum of money pay- 
able‘as a monthly allowance, at a rate not ex- 
-ceeding Ks. 50 a month, and the section does 
not warrant an order that the allowance be 
paid wholly or partly in grain or the like. I 
accordingly alter the order of the Magistrate 
and direct that Dilsukh pay Musammat Kesar 
the sum of Rs. 4a month as maintenance from 


the date of the Magistrate's order (sz, the 


- 80th August 1911). 
Revision accepted, 





(s. c. 8 N, L. R. 20.) 

NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 
URBIMINAL Revision No..89-B or 1911. 
Decamber 1, 1911. 
= Present; —Mr. Batten, A. J. C. 
1 EMPEROR-— PRosEOUTOR 
versus 
LEKRIA-—-AocusED. 

Criminal Procedure Code (Act V of 1898), ss. 123,397 
— Accused, under detention in default of giving security 
—-BRbsequent sentence of imprisonment for substantive 
offence— Commencement of sentence. 

A person committed to prison under section 
123 (1), Criminal Procedure Code, is not undergoing 


a ‘sentence of imprisonment’ within ‘the meaning of 
Section 397. i 
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Consequently, when à person undergoing imprison- 
ment in default of furnishing security is sentenced to 
imprisonment for some substantive offence, the sen- 
tence for the substantive offence should commence 
from the date on which it was passed, and not from the 
expiration of the detention in default of furnishing 
security. : 

Queen-Empress v. Diwan Chand, 14 P. B. 1895 Cr; 
Imperator v. Durga Bahirav Tiwari, Criminal Ruling 
No. 33 of 1904; Joght Kunigan v. Emperor, 81 M. 515; 
4 M. L. T. 223; 8 Cr. L. J. 402, followed. 

Emperor v. Tula Khan, 30 A. 834; A. W. N. (1908) 
133; 6 AL. J. 318; 7 Or. L. J. 217; 4 M, L. T. 41, dis. 
eented from. 

Oriminal revision from the order of the 
Extra Assistant Commissioner and Magistrate, 
lst Class, Akola, on 6th September 1911. 

JUDGMENT.—On the 2nd September 
1911, in proceedings taken under sec. 
tion 109, Criminal Procedure Code, Lekria 
was ordered, under section 118, Criminal 
Prosedure Code, to execute a bond, with 
two sureties each for Ks. 200, for his good 
behaviour for the period of one year. Ags 
he failed to give security, he was, ou the 
same date, under section 123, Criminal 
Procedure Code, committed to prison for 
one year or until within the year he shonld 
give the security. On the 6th September 
1911, the same Magistrate convicted Lekria 
of an offence under section 13 (e) of the 
Arms Actas applied to Berar, and sentenced 
him to rigorous imprisonment for four 
months. The Magistrate directed that this 
sentence was to take effect from the date of 
the expiry of the imprisonment for failave 
to give security or from the date that he 
should furnish security. The District 
Magistrate has referred the sentence under 
the Arms Act for the orders of this Court, 
as he is of opinion that the direction, that 
the sentence should not take effect until the 
expiry of the imprisonment for failure to 
give security, is illegal. The direction given 
by the Magistrate was, no doubt, given in 
what he considered to be compliance with 
the provisions of section 397, Criminal Pro- 
cedure Code, which runs as follows:— ‘When 
a person already undergoing a sentence of 
imprisonment, penal servitude or transport- 
ation is sentenced to imprisonment, penal 
servitude or transportation, such imprison- 
ment, penal servitude or transportation 
shall commence at the expiration of the 
imprisonment, penal servitude or transport. 
ation to which he has been previously sen- 
tenced." The proviso to this section is not 
material in the present case, In the case of. 
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Queen- Empress v. Diwan Ohand (1), where 
the facts were similar to those of the present 
cage, it was held that when &.person under. 
going imprisonment in default of givirg 
security is sentenced to imprisonment for 
some subatantive offence, the sentence for 
the substantive offence should commence 
from the date on which it was passed. It 
was pointed out that section 128, Criminal 
Procedure Code, does not say that a person 
failing to give security shall be "sentenced" 
to imprisonment, but that he shall be com- 
mitted to, or detained in prison, until the 
- period expires, or the security is given. In 
the words of Frizelle, J., “Had it been 
the intention of the Legislature that when a 
person undergoing imprisonment in default 
of giving security, is sentenced to imprison- 
meut fcr some substantive offence, that 
genterce should commence on expiration 
of the pericd for which security is required, 
we think it would have made a distinct 
provision to that effect, If aceused had 
given security, instead of undergoing im- 
prisonment in default, the sentence in ques- 
tion would have taken effect at once and not 
on expiration of ihe period of security, and 
the fact that he is unable to give securi'y 
should not make any difference." The same 
view has been taken in Bombay, vide Imper- 
ator v. Durga Bhairav Tiwari (2), and in 
Madras, vide Joght Kannigan v. Emperor 13). 
A contrary view bas been taken in Emperor 
v. Tula Khan (4), but tke weight of author- 
ity appears to be in favour of tle view that 
when a person is committed to prison under 
section 123 (1), Criminal Precedure Code, 
he is not undergoing a sentence of imprison- 
ment within the meaning of section 397, 
. and that also is my own opinion The 
direction given by the Magistrate on the 6th 
September 1911 is amended, and I direct 
that the sentence under section 18 (e) of the 
Arms Act as applied to Berar shall take 
effect from the date on which it was passed. 
It follows that the pericd of imprisonment 
under the Arms Act will run concurrently 
with a portion of the imprisonment in de- 
fanlt of giving security, should security 


(1) 14 P. R. 1895 Cr. 

(2) C. R. No. 88 of 1904. 

(3) 31 M. 615; 4 M. L. T. 222; 8 Cr. L. J. 402. 

(4) 80 A. 834; A. W. N. (1908), 133; 5 A. L. J. 318; 
7 Cr. L. J. 4275 4 M. L. T. 41. | 
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not be given before the expiration of the 
sentence of imprisonment under the Arms 


Act. 





(s. c. 9 A, L. J. 150.) 
ALLAHABAD HIGH COURT. 
Criminas Revision No 580 or 1911. 
January 6, 1912. 

Present: —Mr, Justice Griffin. 
GAURI SHANKAR LALI — APPLIGANT 
Lérsus 


HM PEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 476— 

Legal Practitioners Act (XVITI of 1879) ,s;23— Magistrate 
holding inquiry--Whether a Court. 

For the purposes of section 476 of the Code of 
Criminal Procedure, a Magistrate holding an in- 
quiry under section 23 of the Legal Practitioners Act 
is a Court. 

Application for revision against an ordar 
of the District Magistrate of Ballia. 

Mr. Satya Charan Mukerji, for the 


plicant. 
Mr. Howard, for the Crowa. 


JUDGMENT.—In the course of an in- 
quiry under the provisions of section 23 of 
the Legal Practitioners Act, regarding the 
condtict of a Revenu» Agent, the applicant 
now before me, Gauri Shankar Lal, gave 
certain evidence on oath, which the prrsiding 
officer, Mr. Jopling, considered to be false. 
Under the provisions of section 476 of the 
Code of Criminal Procedure, Mr. Jopling 
directed the prosecution of the applieant for 
giving false evidence. Gauri Shankar Lal 
applies in revision to this Court It is 
contended on his behalf that Mr. Jopling in 
holdivg the inquiry under section 23 of the 
Legal Practitioners Act was not a Court 
within the meaning of section 476 of the 
Code of Criminal Procedure. Having 
regard to the definition of Coart contained ia 
the Evidence Act and the Penal Code, I do 
not think this contention can prevail. 

A farther ground taken is that Mr. Jopliag 
was not competent to hold an inquiry 
under section 23 of the Legal Practitioners 
fat. Itis not clear under what circumstan- 
ces Mr. Jopling came to hold the inquiwy. 
Tf the complaint which gave rise to the 
inquiry against the Revenue Agent, was 
first filedin the Court of a subordinate to 
the Collector, Mr. Jopling as Colleotor was 
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entitled to transfer the proceedings to his 

Court. On the merits, there is nothing 

to be said. The application is dismissed. 
Application dismissed, 





CALCUTTA HIGH COURT. 
Civ Rowe No. 5426 or 1911. 
March 4, 1912. 
Present:—Mr. Justice D, Chatterjee and 
Mr. Justice N. Chatterjea, 

RAM CHARAN CHANDRA AND OTHE 18 
— PETITIONERS 
tersus 


TIRUPULLA SHRIKH AND OTEE£RS— 


OPrOSITE PARTY. 

Sanction to prosecute—Hefusal of sanction by Munsif 
—Appeal to the District Judge—Transfer of appeal to 
Sub. Judge—Jurisdiction of Sub-Judge to hear appeal — 
Civil Procedure Code (Act V of 1908), s. 115—Bengal, 
North-Western Provinces and Assam Civil Courts Act 
(XII of 1887), ss. 21, 22—Criminal Procedure Code 
(Act V of 1898), s. 195, cls. (6), (7). 

As the District Judge is the only Court to which 
appeals from the orders of a Munsif ordinarily lie 
within the meaning of clause (7) of section 195 of the 
Criminal Procedure Code, a Subordinate Judge has 
no jurisdiction to hear an appeal from an order ofa 
Munsif granting or refusing a sanction for prosecution, 
although the appeal having been at first filed in the 
District Court was transferred by the District Judge 


to the Sub-Judge for disposal under section 22 of the | 


Bengal Civil Courts Act. 

Rule against the order of the Sub-Judge 
of Mymensingh, dated July 22nd, 1911; re. 
versing that of the Munsif of Pingua, dated 
April 21st, 1911. 

Babus Dwurka Nath Ohakravart: and Kali 
Kinkar Ohalvawarti, for the Petitioner 

Babu Akhil Bandhu Guha, for the Opposite 


Party. 
JUDGMENT, 


D. CnaTTEBJEE, J.—In this case a Munsif 
dismissed a suit on a bond and the decree was 
upheld by the Appellate Court. An applica- 
tion for sanction to prosecute the plaintiff for 
offences under sections 463 and 471 of the 
Indian Penal Code was refused by the 
Munsif. From this order an appeal was 
referred evidently to the District Judge. 
This appeal was heard. by the Subordinate 
Judge who reversed the order of the Munsif 
and granted sanction. The plaintiff obtained 
this Rule for setting aside the order of the 
Subordinate Judge.  . 

Ié is contended by the learned Vakil for 
the petitioner that the Subordinate Judge 
had no jurisdigtion to make the order that 
he has made and on the merits that the 
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order of the Munsif refusing sanction wag 
a proper one and should not have been got 
aside, a8 the Courts which decided the bond. 
suit went upon the failure of the plaintiff to 
prove his case. The learned Vakil for the 
opposite party contends that we cannot go 
into the second question as we have no jurig. 
diction to interfere under section 195 of the 
Criminal Procedure Code and the Rule must 
be discharged, unless we uphold the first 
contention in which case we may have juris. 
distion under section 115 of the Civil Pro. 
cedure Code. We shall deal with the first 
question first. Section 195,clause 6, of the 
Criminal Procedure Code provides that " any 
sanction given or refused under this section 
may be revoked or granted by any authority 
to which the authority giving or refusing it 
is subordinate." Olause 7 provides that 
every Court shall be deemed subordinate 
only to the Court to which appeals from the 
former Court ordinarily lie.” Chapter III of 
the i ivil Courts Aot, which is headed as 
dealing with ordinary jurisdiction, contains 
section 21 of which clause 2 says that “save 
as aforesaid, an appeal from a decree or 
order of a Munsif shall lie to the District 
Judge.” The saving is in respect of any 
provision to the contrary in any other Act 
and is not material in this case, as there is no 
suggestion that there is any such special 
enactment applicable to it. Clause (4) of 
section 21 provides that the High Court may 
under certain circumstances, allow appeals 
lying to the District Judge to ba preferred to 
the Court of a particular Subordinate Judge. 
That also is not material, as there is no sug- 
gestion that there is any such special order 
applicable to the present case. No appeal 
lay to the Subordinate ‘Judge and he was, 
therefore, not the authority which could 
grant or revoke a sanction refused or granted 
by the Munsif. It is true that onder gec- 
tion 24 (1), clause (a), of the Civil Procedure 
Code, the Listrict Judge can transfer any 
suit, appeal or proceeding pending before 
him to any Subordinate Court competent to 
try it, but the Subordinate Judge was not com- 
petent to try this appeal as he was not the 
authority to' which the appeal lay. The 
order of the Subordinate Judge was, therefore 
incom pétent. 

As regards the second question, there ig 
some conflict of authority. The Allahabad 
High Court has beld that under section 195, 
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clause (6), there can be only one proceeding 
by way of appeal from an order giving or 
refusing a sanction and as soon as the Ap- 
pellate Court makes an order either way, 
there is no further appeal. See Emperor v. 
Serhmal (1); Kanhai Lal v. Ohhadammi Lal 
(2). The Madras High Court has decided 
that an appeal lies to the High Court not 
only in cases where the first Court refuses 
sanction and saustion is granted by the Court 
to which that Court is immediately subordi- 
nate, but also in cases where the first Court 
grants sanction and the sanction is revoked 
by the Court to which that Court is immedi- 
ately subordinate. See Mutu Swami Mudali 
v. Veen. Ohetti (3). The learned Judges 
differ from the Calcutta ruling in Hamzjudas 
Mondal v. Damodar Ghose (4) and agree with 
two subsequent Calcutta rulings, Habibur 
Rahmanv. Munshi Khodabua (5); Girij 1 Sankar 
Roy v Binode Sheik (6). The same point was 
raised in the case of Ram Prosad Malla v. 
Raghular Mollan (7), but the learned Judges, 
whilst expressing an inclination in favour of 
the Madras view, supported as it was by 
some of the Calcutta cases, preferred to inter- 
fere under section 622 of the cld Civil Pro- 
cedure Code. tig not necessary, however, to 
pursue this question further as our view on 
the first question is sufficient to dispose of 
this Rule.’ l 

The Rule is accordingly made absolute. 
We make no order as to costs, 

N. CHAITERJEA, J.—I agree with my learn- 
'ed colleague in making the Rule absolute. 
. Under section 2], sub-section (2), of the 
Bengal, North-Western Provinces and Assam 
Civil Courts Act, an appeal from a decree 
or order of a Munsif ordinarily lics to the 
District Judge and not to the Subordinate 
Judge, There is no suggestion in this case 


that there is any special order as provided for 

(1) A. W. N. (1908) 102; 6 A. L, J, 247; 8 M, L. 
T. 377; 7 Cr. L, J. 389; 30 A. 343. 

(2) 31 A. 48. 6 A. L. J. l; A. W. N. (1908) 290; 
5 M. L. 1. 55; 9 Cr. L. J. 68; 1 Ind Cas. 5, 

(3) 20 M. 382; 17 M. L. J. 266; 2 M. L. T. 239; 6 Cr. 
L. J. 102. : 

(4) 10 C. W. N. 1026; 4 Cr. L. J. 108. 

(5) 11 C. W. N.195; 5 O. L. J. 219; 6 Or. L. J. 29 

(6) 5 C. L. J. 222; 5 Or. L J. 188. 

(7) 18 O. W. N. 1038; 4 Ind. Cas. 6; 37 0. 18; 10 Cr. 
L. J. 454. 
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in sub section (4) of that section under which 
appeals could have been preferred to the 
particular Subordinate Judge who passed the 
order on appeal in the present case. Under 
section 22(1), a District Judge, no doubt, may 
transfer to any Subordinate Judge under his 
administrative control any appeal pending 
before him from the decrees or orders of 
Munsifs. When an appeal transferred under 
section 22 (1) is withdrawn by the District 
Judge, he may either dispose of ib himself! or 
transfer it to a Court under his administra- 
tive control competent to dispose of it. The 
question cf competency to disp3ss of an 
appeal does nob arise when an appel is 
transferred in the first inatanes to a Subordi- 
nate Judge under section 21 (1),and it ssems, 
therefore, that a Subordinate Judge is compe: 
tent to dispose of any appeal pending bəfore 
the District Judge and transferred by-him to 
the former. 

Bat, nander section 195, sub-section 6, of tha. 
Crimibal Procedure Code, the power of revok- 
ing or granting any sanction given'or refused, 


.is given to the authority to which the au- 


thority giving or refusing 1t is subordinate 
and sub-section (7) provides that for the pur- 
poses of this section every Court shalle ba 
deemed to be subordinate only to the Court 
to which appeals from thé former Court 
ordinarily He, ‘There is no donbt that the 
District Jadge is the only Court to which 
appeals from an order of a Munstf{ ordinarily 
lie. For the purpose of section 195, Criminal 
Procedure Code, therefore, a Munsif is not 
subordinate to a Subordinate Judge. A Sub. 
ordinate Judge can dispose of any appeal 
transferred to him by the District Judge 
under section 22 (1) of the Civil Courts Act, 
but the power of revoking or granting sanc- 
tion is given only to the Court to which an 
appeal lies. The power, therefore, cannot ba 
exercised by a Subordinate Judge to whom 
an appeal does not lie, bnt who can only 
dispose of an appeal transferred to him by 
the District Judge. 

In this view of the matter, the other ques- 
tions raisedin this Rule need not be con- 
sidered, 

Rule mode absolute, 


GENERAL INDEX. 


VOLUME XIII—1912, 





Abandonment-Contraet to sell land 879 











- - Heritable non-transferable in- 
terest — Intent to abandon 








—— Usufruotuary mortgage by 
tenant ^ ^94 


Abatement order-No application to set 
aside abatement—Appeal — Revision 963 


Absolute privilege, rule of, inapplicable in 
India 217 


Accounts, decree for—Opportunity to defend. 
ant to prove what amount due 374 

Mode of proving item in a suit for 

accounts—Burden of proof 955 

Partnership —Account stated or settled 

-—Long acquiescence —Limitation—Account to be 

taken from commencement unless account settled 

subssquently—Ordinary items not to be challenged 

in absence of frand 

Principal entitled to final accounts at 
theedetermination of agency 

————- -——— Right of mortgagor to take accounts 
for surplus profits 

———- -— Suit for rendition of account against 
agent’s heirs-—-Rendition of accounts, meaning of — 
Refusal, what constitutes 


DOOKS how to be proved 
-AccuSed’S past misconduct, when may be con. 




















sidered 279 
Accused of poor wits—Practice 216 
Acknowledgment, See LIMITATION AOT, 


g. 19. 








m— Several  judgment-debtors 
-Acknowledgment by one whether saves limitation 
against others—Application for ewecution for a certain 
sum — Acknowledgment of same—Subsequent applica- 
tion for additional amount not included in first appli- 
cation—Whether limitation saved in respect of addi- 
tional amount— Limitation Act (XV of 1877), s. 19. 


If a joint claim is made against A., B. and C., each 
one of .them is a party against whom the claim is 
made, and if any one has made an acknowledgment 
within the meaning of section 19 of the Limitation 
Act he will start the running of a fresh period of 
limitation against himself alone. 

Therefore, an acknowledgment made by one of 
several judgment-debtors cannot operate to save 
limitetion as against any of the judgment-debtors 
id than the person making the acknowledg- 
ment. 

The decree-holfer applied for realisation of Rs. 231 
as the amount of the deoree, and one of the judg- 
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Acknowledgment-concld. 


ment-debtors acknowledged that sum. Subsequently, 
the decree-holder applied in execution for realisation 
of Rs. 845 including an additional amount of interest 
which by mistake was not mentioned in the first 
instance: 

Held, that the acknowledgment was only in res- 
pect of the smaller amount and could not give a fresh 
starting point for limitatinn as regards the additional 
amount. OHANDRA Kumak v. Ram Din, 15 0. L. J. 251; 
16 C. W. N. 496 4 








of debt-Insolveney petition — 
Setting out debt ‘the subject-matter of execution 
proceedings —Saving of limitation 603 


Acquiescence —Alienetion in favour of daugh- 
ter —Inference — Evidence 344 
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Incomplete mortgage— Demand 
— Payment of interest 5 


by landlord. See 


— - Contract to sell land: 
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AND TENANT 








LANDLORD 











Waiver—Pre-emptor assisting 
in sale negotiations and demarcation of land 561 


Acquittal—Interference by High Court—Erro- 








neous interpretation of law 389 
No'adverse inference against accused 

after acquittal 279 
Act II of 1890, s. 19 780 


Acts—GENERAL. 


Act 1859—XI. See REVENUE SALE Lav. 
1859—XIV. See LIMITATION Act. 

1860—XLV. See PENAL CODE. 

1868 —X. See Succession Act. 

1867-— XXV. See PRINTING PRESSES AND NEWS- 

PAPERS ACT, 

‘1869—IV. See Divorce Act. 

1870—VII. See Court Fegs Act. 

1871—1. See CATTLE Trespass ACT. 
1871—XXIIT. See Pensions Act. 

1872—I. See EvipENCE Act. 

1872—IX. See Contract ACT. 

1873—X. See Oarns Act. 

1877—I. See Sreciric RELIEF Act, 

1877--III See REGISTRATION Act. 

1877—XV. See LIMITATION Act. 

1878—I See Opium Act. 

1873— IV. See Ferries Act. 

1878 —VIJ. See Forust Act 

1879—XVIIL See LEGAL PRACTITIONERS Act. 
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Acts- GENERAL - coneld. 


Act 1881—Y. See PROBATE AND ADMINISTRATION ACT, 

—^ 1881-—X XVI. See NEGOTIABLE INSTRUMENTS ACT, 

—— 1882—II. See Trusts Act. 

— 1882—IV. See TRANSFER oF PROPERTY Act. 

—- 15882— XIV. See CO1vin, PRocEDURE CODE. 

—— 1887— VII. See Surrs VALUATION Act, 

—— 1887 -1IX. See PROVINCIAL SMALL CAUSE 
Courts Act. 

~m 1889—VII. See SUCCESSION QERTIFICATE Act. 

———~ 1890—1I. See Act. 

—— 1890— VIII, See GUARDIANS AND Warps Act. 

— 1890—IX. See RAILWAYS Act. 

— 1894—1I. See LAND ÁCQUISITION Act, 

w 1806 — XII. See Excise Act. 

— 1897—VIII. See REgFORMATORY Sounoons Act. 

-——— 1897— X. See GENERAL CLAUSES Act. 

—— 1898—V. See OR1IMINAL Proceporr CODE. 

—— 1899 —.... See CANTONMENT Cops. 

—— 1899—]I. See STAMP Act. 

——- 1904— XIV. See VALIDATING Act. 

——- 1907—III. See PROVINCIAL INSOLVENCY Act. 

——. 1908— V, See Orvin PRocEDURE CODE, 

—— 1908—YVI. See EXPLOSIVE SUBSTANCES Act. 

—- 1908 -IX. See LIMITATION ACT. 

amor ]1908— XVI. See REGISTRATION Act, 


Acts—LOCAL. 


Actis65—YVIII. See Mapras Rent Recovery Act. 
—~ 1868—VIL. See BENGAL Act. 

—» 1872 —IV.. See PUNJAB Laws Act, 

—— 1873 -III. See Mapras Civin Courts Act, 
—-— 1876—II. See Lower Burma LAND AND REVE. 


NUE ACT. 
1876 —VII. See BENGAL LAND REGISTRATION 
Act, 
J876—VIiI. See BENGAL Estates PARTITION 
Act. 


1876—XVIIL See OvpgH Laws Acr, 
1879—1. See Cuora NAGPUR LANDLORD AND 
TENANT PROCEDURE Act, 
1879 -XVII. See DEKKHAN  AGRICULTURISTS 
RELIEF Act. 
1880—IX. See BENGAL Cress Act, 
1881— XVIII. See CENTRAL Provinces LAND 
Revenve Act. 
1888 —IX. See CENTRAL PROVINCES Tenancy 


AcT. 

1884—X VIII. See PUNJAB Courts Act. 
18s5— VIII. See BENGAL Tenancy Act. 
1886—XXII. See OUDH Rent Acr, 
1887—XII. See BENGAL, N. W. P. AND Assan 

Cıvıc Courts Act, 
1887— XVI. See PUNJAB Tenancy Act. 
1887—X VII. See PUNJAB LAND REVENUE Act, 
1891—XX. See PUNJAB MUNIGIPAN Act. 
1895—I, See BENGAL PUBLIC DEMANDS Recovery 

ACT. 

18905—11I. See Mapras HEREDITARY VILLAGE 

OrricE Act, 
18998 — 1. See PUNJAB GENERAL CLAUSES ACT. 
1898—IV. See BOMBAY Orry Improvement Act. 
1898 — XI. See CENTRAL Provinces TENANCY ACT, 
1900—lI. See PUNJAB LIMITATION Act, 
1900--XIII. See PUNJAB LAND ALIENATION ACT. 
1901—II. See AGRA Tenancy Act. 
——- 1901—1II. See U, P. Lanp REVENUE Act. 
~— 1904—1]1. See Mapras Crry MUNICIPALITY ACT, 
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—— 1905—1I. See PUNJAB PRE-EMPTION Act. 
~ 1908—]1. See Mapras EsTATES8 LAND ACT. 
m 1908—"VI. See CnorA NAGPUR Tenancy ACT. 


Regulations. 


mpm y 


1806 —XVII. See REGULATION. 
re — — 1886—I. See REGULATION. 
ra 1798—— VI. See BENGAL, REGULATION, 


Statutes. 


11—12 Vioc. C. 21. 
Adjournment—Criminal case—- Witnesses 
928 





nr’ 


See INSOLVENT DEBTORS Act. 


Adjustment of decree. Cee Civin Pro- 
CEDURE Cope, 1908, s. 47. 


Administration-Dbond — Assignment — 
Second assignment while first is in jJorce, whether 
valid—Appeal— Order assigning bond— Probate and 
Administration Act (V of 1881), ss. 78, 79, 86-—Civil 
Procedure Code (Act V of 1908), s. 105. 


‘There is no provision in the law which authorizes 
a District Judge to assign an administration-bond 
under section 78 of the Probate and Administration 
Act again while the first assignment is still in force. 

There is no appeal from an order assigning an ad- 
ministration-bond. KALIMUDDIN v. MAHUnRNI, 15 C. L. 
J, 382; 16 C. W. N. 662 9 


Admissibility —Statement in document as to 
boundary— Admissibility against stranger. 


A statement by the grantor in the schedule to a 
lease regarding the ownership of certain property 
situate on the boundary of the land demised can be 
used in evidence against persons who were not parties 
to the transaction evidenced by the lease. IMRIT 
CHAMAR v. SRIDHAR PANDAY, 15 C. L. J. 7 120 


Adverse possession -Mortgagee in pos- 
session ~ Mutation as owner 852 


Partition —- Possession sub. 


sequent to partition 
€ 





Possession of co-sharer 

















Possession of mortgagee 
after satisfaction of mortgage 96 


Possession of property by 
a female of a joint Hindu family not entitled to the 
property 644 


Ineffective possession— Asser- 
tion of title to the knowledge of the owner, 


Where the possession of defendant is of an in- 
effective nature, supposing its character could be 
improved by an assertion of title, ib is necessary for 
the party so in possession to prove that the owner had 
knowledge of such assertion. 

An “openly avowed claim" means a claim which 
may be said tohave come to the knowledge of the 
true owner. NALLA VEERANNA UV. MALLA (QHELA- 
MAYYA, (1912) 1 M. W. M. 68 467 


Agent, authority of ~Constructéon of ma 
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Agent—concld. 


Compromise — Power-of-attorney — Con- 
struction of deed— Words giving general powers 
--Ejusdem generis—Power to compromise not 
similar to power to refer to arbttration—-Agent not 
signing om behalf of principal —One plaintiff signing 
for the other though not appointed agent. 

Three brothers, 4., B. and C. were plaintiffs in a 
suit. A. and B. had given & special power-of-attorney 
for the case to C., authorizing the latter to engage a 
legal practitioner or to prosecute the case himself, to 
present applications to Court and to refer to arbitra- 
tion. The power-of-attorney then recited the follow- 
ing words: “garze ke kull sakhta pardakhta mukhtar 
mazhar ko manzur wa makbul hoga?” “In short, every- 
thing done by the mukhtar will be binding on me." 

A compromise in writing was put in; it was 
signed by A. and C, but B. neither signed the 
compromise nor appeared in Court to assent to it, 
C. ‘signed the compromise only for himself and not 
on behalf of B. A. signed to the following effect: — 
“for myself and ns mukhtar for the other plaintiff 
through C. mukhtar,” 

O. was told, on the presentation of compromise, to 
` produce B. on a given date. C. appeared on that 
date and said that B. had not come though told to do 
80, &nd that C. was then acting only for himself: 

Held, (1) that the compromise did nob bind B; 

(2) that the words purporting to express acceptance 
of all acts done by the mukhtar must be interpreted 
in the light of the powers previously specifically set 
forth. The power to comvromise, like the power to 
withdraw the suit or confess judgment, was not 
ejusdem generis with the powers specifically set forth 
in the power-of-attorney. Power to refer to arbitra- 
tion could not be likened to the power to compromise; 

Wazir Begam v. Ptart Begam, 50 P. R. 1898, followed, 

(3) that C. never acted in the mabter ofthe com. 
promise on behalf of B, and 4.’s signature on behalf 
of the other plaintiff could not bind B.as A. held 
no power-of-attorney from B. BisHNA v. RATTANI, 
20 P. W. R. 1912; 28 P. L. R. 1912 


Agnate, meaning of 665 
Agra Tenancy Act (11 of 19001),s. 4 
(2)—'Land, meaning of—Whether includes grove 
land —Tenancy —Sutt in Revenue Court jor ejectment 
on ground of sub-tenancy—Subsequent suit in Civil 
Court for eyectment on ground of trespass—Res judi- 


ne 





cata. 

A grove-holder iga tenant within the meaning of 
the Agra Tenancy Act. i 

A. brought a suit in the Revenue Court against B. for 
ejectment on the ground that B. was his sub-tenant 
in respect of certain grove land. 

The Revenue Court held that B. was nob 4.’s sub- 
. tenant. Subsequently, A. instituted a suit against B. 
in the Civil Court on the ground that he was a tres- 

ássér ih respeot of that land:  . à 

Held, that the suit in the Civil Court was barred by 
res judicata.  OnnoTkY Lan v. HAR NARAIN 6341 
a ——S. O— Entry of name as fixed- 

rate tenant—Presumption as to nature of tenancy 

and not as to title to the tenancy — Conclusive proof, 

The entry as to fixed-rate tenancy mentioned in 
section 9 of the Agra Tenancy Act is conclusive proof 
as to.the nature of the tenancy only and not as to the 
title to the tenanay. JaiNATH PATHAK v. KALKA 
UrapHya, 9 A. L. J,238 643 F. B. 
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Agra Tenancy Act—concld. 


— —- S. [Q—Co-sharer who has 
transferred his share, whether becomes ex-proprietary 
tenant of entire co-parcenary body—Suit for profits 
against lambardar-- Neglect of lambardar in collec. 
tion of rent — Liability of lambardar-—Private parti- 
tion does not affect undivided co-parcenary | body — 
United Provinces Land Revenue Act (III of 1901), s. 

164, ^ 

C. a co-Sharer in a certain undivided mahal transfer- 
red his share to K. and became an ex-proprietary ten- 
ant in respect of the sir which was in his possession. 
K. got the rent fixed on the ex-proprietary tenancy and 
attempted to recover it from C. and subsequently 
tried to eject him both in the Revenue and Civil 
Courts but failed. He then sued T., the lambar- 
dar, for profits on the ground that he had neglected 
to collect the rent from U: 

Held, (Karamat Husain, J , dissenting) that under the 
circumstances T, could not be said to have neglected 
the collection of the rent from C. and was not liable 
io K.for his neglect. 

Per Karamat Husain, J.— Where a co-sharer in an 
undivided mahal transfers his share to a third person 
he becomes an ex-proprietary tenant in respect of his 
sir of the entire co-parcenary body and not only of his 
transferee. , 

Co-sharers in a mahal have no power to put an end 
to the undivided character of the mahal by a private 
arrangement. KisHoRI Lau v. Topar SINGH, 9 A. L. 
J. 214 535 


—~—SS. 166, 201 —-Lessee re- 
corded as such in revenue papers—Right to sue for 
profüs—Presumptiow, — 

A lessee of a proprietary right, who continues to 
be recorded as such in the revenue papers even after 
the expiry of his lease, is entitled to maintain a suit 
for profits under Chapter XI of the Agra Tenancy 
Act. Under section 201 of the Act, the Court is 
bound to presume that he had such right. AHMAD 
SAID Kian v. MAsI-ULLAR KHAN, 9 A. L. J.152 975 


s. 193 (2)—Suit for 
arrears of rent —Set-off claimed by defendant in res- 
pect of a sum wrongfully collected by plaintiff — Proof. 
of payment — Receipt lost — Proof by other evidence. 

In a suit by a lessor against his lessee for arrears 
of rent, the lessee is not entitled to claim a set-off 
in respect of asum which had been wrongfully 
collected by the lessor as rent. 

If a receipt granted in lieu of certain payments 
is lost, the party alleging the payments is nof 
bound to prove the loss of the receipt, but may prove 
payments by other evidence. MUHAMMAD HUSAIN v. 
AMIR HAIDAR l 150 
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Amendment. See PrAiNT, DECREE. 


of plaint—Discretion—In. 
demnity mortgage-—-Sub-mortgage 203 
— — —— Suit to recover account 
books from one’s serv&nt— Adding further relief to 
recover money 268 
— ——— Sait to recover property 
from trustees—Right to remove trustee who has 
seceded from faith—Absence of prayer for at 


Antecedent debt 547 
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Apnpeal-—Abatement order—No appleatíon to set 
9 





aside abatement 63 
E ——-- against one onbof two decrees— Res jud i. 
cata 985 





— —ÜCourt.fee— Payments disallowed by first 
Court ~ Praver for declaration as to who is entitled 
to morey—- Prayer for reduction of amount of decree 


305 


Decree - Determination of principle for 


ascertaining mesne profits 


agêm emine antah 





—— Detentionin lieuof imprisonment--Powoer 
of Appellate Court to alter sentence of imprison- 
ment to one of whipping--- Effect of alteration 284 


Legal representative, determination of 
question as to decree— Death of party before new 
Civil Procedure Code— Order after new Civil Pro- 
cedure Code — Application of new Code 70 


——- Misjoinder of causes of action —Suit before 
new Civil Procedure Code ~- Second appeal after 
new Code—Interference on the ground of mis. 








ama am 








joinder ~ Power of Appellate Court 788 
——Objection that suit bad for want of neceg- 
sary plaintiff 123 


—— —-— by one plaintiff out of many- Decree in 
favour of all— Mutation entry; effect of 057 


- — Order assigning a? ministration-bond 690 


Order by Sessions Judge that he has no 
jurisdiction to try the case 921 


—— Order setting aside transfer of insolvent’s 
house— Deputy Commissioner of Darjeeling 605 








[md 








— Preliminary and interlocutory orders 800 


850 


~ y whether a continuation of suit or a fresh 

proceeding 851I 
-Dismissal — Non-filing of notice to respon. 
dent— Civil Procedure Code (Act V of 1908), O. XLI, 


T. 18--Putting in talabana with memorandum of 
appeal. 


——- 7 "Time spent in obtaining conies 





Phan Mim toe 


An appeal was filed in the District Judge’s Court 
and at the same time talabana was deposited, but 
the notice which the appellant was required to 
fle by the Cirenlar Order of the High Court in order 
that processes might be issued, was not filed. On 
the day fixed for hearing, the appeal was dis. 
missed: 

Held, that the order of dismissal was wrong, ag 
it could nob be made under rule 18 of Order XLI 
as the talabana had been deposited. Gur MAHOMED 
v. ABDUL JUBBAR, 16 C, W. N. 498 694 


Do—— Interlocutory oraer—Order intermediate be- 
tween preliminary amd final decrees, appeal from 
whether competent — Civil Procedure Code (Act V of 
1908), s 47 — Appellate Court— Jurisdiction ty cam 
be given by consent of parties. ' 


An agreement between two litigatin i 
to the mode of determining the uuu a 
troversy between them, different from the mode 
prescribed by the Legislature, may be binding upon 
them But their mutual consent cannot create a 
right of appeal where none is allowed by statate for 
a right of appeal is & creature of statute. 
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A preliminary decree was made in a partition suit 
on the baeis of an award of arbitrators. It di-ect- 
ed that certain properties should be divided in execu- 
tion proceedings. On two previous occasions appeals 
were preferred against orders made in the proceed- 
ings on the basisthat they fell within tke scope of 
section 47 of the Code and no objection was taken to 
the competency of the appeals. Another appeal has 
been preferred against an order made in the execu- 
tion proceedings, andit is objected that no appeal 
lies: 

Held, that interlocutory orders, intermediate be- 
tween the preliminary and the final decrees, are nob 
appealable andthat itis opento therespondents to 
take exception to the competency of the appeal, not- 
withstanding the direction given inthe preliminary 
decree and notwithstanding their omission to take 
exception to the validity of the appeals filed against 
the previous orders in the so-called execution proceed- 
ings. PRAYAG Narain SINGIT v. SUEKDEO NARAIN 
SINGU ^] 


Minor's property in possession of third per- 
son — Ktemedy of guardian — Suit — Practice - Guardi- 
ans and Wards Act (VIII of 1890 , ss. A7, 48. 


There is no provision in the Guardians and Wards 
Act authorizing a Court to compel a person in 
possession of a minor's property to hand over the 
property to the person appointed guardian of the 
minor's property. 

No appeal lies against an order of the District 
«udge declining to compel a personin possession uf 
a minor's property to hand it over to. the guardian 
and referring the guardian to a separate suit. NATHU 
Ram v, Karmon, 40 P. L. R. 1912 e 326 


—— Objection-Memo.— Adding parties — Parties 
not necessary to appeal — Civil Procedure Code (Act 
V of 1908), O. XLI, v. 20. 


Though a Court has, power to add parties in ap- 
peal independentiy of the provisions of Civil Proce- 
duie Code, Order XLI, rule 20, yet when a person is 
not & necessary party to an appeal, a respondent 
should not be permitted to add him as a party and to 
raise cross-objections against him. WILLIAMMAI ÁCHI 
v. NATARAJA PiLLAY, 11 M. L. T. 157; (1912) 1 M. W, 
N. 198 906 








-——-— Power of Appellate Court to refuse to enter» 
tain plea of limitation—Belated pleas of limitation, 
how to be dealt with. 


Where a plea of limitation is not taken in the first: 
Court or in the grounds of appeal but is raised in 
argument before the Appellate Court, the latter 
Court would be justified. in. refusing to entertain ibif 
it involves further inquiry into facts for a proper 
decision. i 

Obiter dicta.—A plea of limitation taken in an 
origins] Court, before issues are fixed, must be en. 
tertained and decided. If it is taken at a"later 
stage and if it can be decided on the issues existing 
on the record as it stands, the Court is bound 
to take note of it and decide it. This rule holds 
good irrespective of how the matter has come to the 
notice of the Court. 

But if, after the issues have been fixed and the case 
has proceeded to some length, a defendant, raises the 
question of limitation and the Court sees that in 
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order to decide tho question, fresh issues of fact must 
be gone into and additional evidence taken, then 
the Court has the option of refusing to entertain the 
plea. 

When a case has passed out of the original Court 


and is before a Court of appeal, tke rale probably re- : 


mains much the same. An Appellate Court has 
generally an option of refusing to listen to a plea of 
Jimitation even though it can be decided without any 
further inquiry. Saan Munamap v. Piara Mat, S4 


p. R. 1911 792 


—— Second. See Civit Procepurg CODE, 
1908, s 100. 














Appeal held time-barred- -Mis- 
apprehension of fact as to sufficient cause—Right 
of appellant to raise question in second appeal 

43 
201 








Costs i 





question of fact 





rs E 


147 


——— Order under section 87 of Chota 
Nagpur Tenancy -Act 


—-—— Order setting aside sale 




















— Question of fact— Whether 
particular stipulation a penalty 624 

` -—— Question of law— Permanent 
tenancy — Inference from facta 606 








Small Cause suit — Suit to com- 
pel refund of assets improperly distributed under 
8. 206, Civil Procedure Code 907 


Suib as originally framed to be 





—— P 





looked to 


————— —— —— —- Value determined by original 
value of suit | 


od 





Omission to consider evidence -~ 
Misreading or misconstruing  evidence— Omission to 
make specific mention of document—Civil Procedure 
Code Act V of 1908), s. 100--Conflict of decisions, 
There is considerable conflict of judicial opinion on 

the point whether a second appeal will lie where the 

lower Appellate Couit omits to consider evidence, or 
misreads, or misconstrues evidence. 

But the omission of the Court to make specitic 
mention of a particular document and the statement 
in it, does not amount to a substantial error or defect 
in procedure within the meaning of section 109 of 
the Code of Civil Procedure. DIBAKAR NAG v. MRiT- 
vTUNJOY BHATTACHARYA 495 


NE (o —— Pownt of law — Misconstruclion of 
piece of documentary evidence —Civil Procedure Code 
(Act V of 1908', s. 100, 

The misconstruction of a piece of documentary 
evidefice is not a mistake of law sufficient to concede 

a second appeal. Ganpat v. BALMAKUND 


—— Question of fact or law — Liability 
of estate to pay Nankar. holders Question to be de- 


cide@upon construction of documents — Misinter preta- 
tion » documeniary evidence Interference on second 
appeal. 
Where a lower Appellate Court has misread and 
misinterpreted the documentary evidence on the re- 


- 


aa 
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cord, has misunderstood the real point for decision in 
the case and its finding on a question of fact is based 
on no evidence at all, the Court of second appeal can 
interfere with that finding. 

The question as to the obligation of an estate to 
pay Nankar.holders which isto be decided upon a 
construction of the doeumen:s before the Court, is a 
mixed question of law and fact.” INDAR DAWAN SINGH 
v Deputy COMMISSIONER 629 


- Question of law - Construction of 
document—-Evidence— Document of title — Civil Proce. 
dure Code (Act V of 1908), s. 100, 

The misconstruction of a document by a Court 
below cannot justify interference in second appeal, 
if the document is merely apiece of evidence and 
nota document of title. MADAN MOHAN v. MANMATHA 
Natu Bose 425 


Approver. See Panpow. 


Approver’s testimony —Corroboration 
————— Evidence - Corroboration, 





— 








279 





An approver’s evidence cannot bo accepted unless it 
is corroborated in material particulars by other and 
independent evidence. LAD Kuan v. EMPEROR, 19 P. 
W. R. 1912 Cr. 99 


Arbitration—Award—Insertion of name as 
arbitrator without knowledge of one party—Sub- 
mission to proceedings by that party— Whether party 
can object subsequently-—Arbilrator not deciding 
certain matter-- Matter ought to have been brought 
to arbitrator’s nofice~ Blanks and  omissicns in 
award — Rules for calculation given without giving 
result-—Arbitrator— Judicial acts to be jointly done— 
Ministerial act — Reception of written statement-— 

. One arbitrator receiving written statement, whether 
irregular— Arbitrator refusing to take evidence— 
Evidence ought to be distinctly tendered —Award not 
signed at same time.and place, whether void — Umpire 
—Appotniment of umpire when difference of opinion 
among arbitrators ~No provision as to umpire — Whe- 
ther award. bad — Death of party, effect of. 

The defendants became aware that the name of one 
K. kad been fraudulently entered in an instrument 
of submission to arbitration without their knowledge, 
but they made no protest and accepted the position 
chat he was a validly appointed arbitrator: 

Held, that they were not entitled to repudiate 
the position they deliberately took up before tha 
arbitrators. 

Sheo Nath v. Ramnath, 10 M I. A. 413 ab p. 426; 
6 W. R.P. O 21; | Ind Jur. (N 8) 161, relied upon. 

Theaward of an arbitrator which determines all 
questions brought betore his notice cannot be objected 
to, notwithstanding there are other matters witbin 
the scope of the submission to which his attention 
has not been drawn. in order to invalidate an 
award because a particular question was nob decided, 
it must be estabiished that the point was specifically 
stated and brought to the notice of the arbitrator. 

Rees Waters, (1847) 16 M. and W. 263, 4D & 
L. 567, relied upon. 

Where an arbitrator states rules for calculating the 
amount of money tobe paid, without giving tho 
result of such caleulation, the award is sufficiently 
certain, on the principle that that is g ufficiently cer. 
tain which can be made certain. : 
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Beale v. Beale, (1635) Cro. Car. 383, and Strong v, 
Strong, (1872) 9 Cushing 560, relied upon. 

An award, therefore, which purports to divide 
property between two persons by prescribing a rule 
of division, may well be final though the property in 
question be not actually divided. 

Judicial acts, in order that they may be valid, 
must be jointly performed by all the arbitrators. 

The mere reception of a written statement by 
one of the arbitrators is nota judicial act. 

Harvey v. Shelton,7 Beav. 455 at p. 402; 13 L. J. 
Ch. 466, distinguished and explainéd. 

The reception by one arbitrator of the written 
stalement of the defendants in the absence of his 

colleague and the plaintiffs is not a grave irregularity 
on his part which of itself would invalidate the entire 
proceedings. 

In order to make out a case entitling a party to 
impeach an award on the ground that the arbitrators 
improperly refused to take the evidence of an import- 
tant witness, the witness must be distinctly tendered 
to the arbitrators. 

An award is not void even if it is not signed by the 
arbitrators at the same time and place. 

A submission to arbitration is not bad, because 
it omits to provide for the appointment of an umpire 
in the event of a difference of opinion between the 
arbitrators. 

If the intention of the parties to an arbitration is 
to bind themselves and their representatives-in- 
interest by the decision of the arbitrators, the 
reference does not stand revoked merely by the death 
of one of the parties. 

If before the hearing has concluded one of the 
parties dies, his representatives should be brought on 
the record and made parties tothe submission. But 
where the hearing has terminated before such death 
and nothing remains for the arbitrators to do but 
to deliver their award, the award delivered after 
the death is binding upon the parties and their re- 
presentatives. MANINDRA NATH v, MoHANUNDA Roy, 
15 C. L. J. 360 IGI 

Award given after a very long time— 

Notice to revoke submission— Validity of award — Effect 

of delay. 

‘hg plaintiff and defendants entered into an agree- 
ment submitting their disputes to arbitration on 29th 
of September 1905. Shortly afterthe reference, the 
arbitrators met and did something in that connection, 
Nothing, however, was done after that for a long 
time. Un 16th of August 1906, plaintiff served a 
notice to revoke the arbitration. After the notice 
the arbitrators metagain on the 20th of August and 
continued to sit for several days. No one took 
the leaat notice of the notice of revocation. The 
award was given on 29th of August 1906: 

Heid, that under the circumstances the award was 
not invalid and could not be set aside. JANKI Das 
v. Tika RAM . 32 
-~ Arbitrator, if bound by rules of practice 

adopted by Courts— Arbitrator not to go beyond 

precise questions submitted — Right of party in whose 
favour award ts given to impeach tts validity — Award, 
4f can be filed in part—Civil Procedure Code (Act 

XIV of 1882), s. 525. 

An arbitrator is not bound by mere rules of 
practice which the Courts have adopted for general 
convenience and he has greater latitude than Courts 
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of law to do complete justice between the parties ac- 
cording to equity and good conscience. But he can- 
not go beyond the precise questions submicted nor 
can he determine any claims or demands, thongh 
existing between the parties, save only those which 
they have agreed that he shall decide. 

Therefore, where the question submitted toan arbi- 
trator was, whether the plaintiff had a right of way 
over a specified strip of land: Held, that the arbitrator 
had no authority to lay out a new path on a 
piece of land over which neither party alleged a right 
of way. 

The party in whose favour an erroneous action of 
the arbitrator operates, cannot be heard to impeach 
the validity of the award, 

It is not competent toa Court in a proceeding 
under section 625 of the Code of 1882, .to direct that 
an award be filed in part. An application to flean 
award which is opento attack in part should be 
refused, NARSINGH NARAIN SINGH v. AJODHYA PROSAD 
SINGH, 16 C. W. N. 256; 15 C. L. J. 110 118 


———— ——— Judge if chosen as arbitrator— Decision 
final — Judicial pressure, effect of. 

If the parties bave treated a Judge as their 
arbitrator and have submitted to his decision, even 
though he had no jurisdiction to deal with the matter 
in controversy, his decision is binding upon them as if 

‘it were the award of an arbitrator. 

Ledgard v. Bull, 18 L A. 134, 9 A. 191, followed. 

This doctrine, however, cannot be applied to the 
circumstances of a case where the Judge was not 
chosen by the parties voluntarily and where one party 
acted under judicial pressure of the highest degree, to 
which he was not in a position to offer effective 
resistance. SUBHADRA KOER v. DHAJADHARI GOSSAIN, 
15 0. L. J. 142; 16 0. W. N. 414 


Arbitrators, powers and duties of— Miscon- 


duct of arbitrators 520 
Arrestof father to induce son to confess 721 
Assault —Removal by threat of force— Forcibile 

removal 237 


Assignment—Mortgage—Suit by assignee— 
Mistake as to date of mortgagee in assignment deed: 
— Right of plaintiff to prove that suit mortgage was 
assigned 313 


Attachment- Sale of 
buyer- Strangers in 
againsb buyer 


goods—Suit against 
possession—Decree only 
469 


Execution—Devisee’s — inierest —Pro- 
bate taken by Administrator-General—Administrator- 
Generat not made partyin execution. 

In execution of a personal decree against A. his 
deceased father's estate was attached and out of it 
the property which fellto the lot of A. was sbught 
to be sold. The estate, when attached, was in the 
hands of the Administracor-General who had taken 
out Probate of the Will which A.’s father had left. 
The Administrator-General was not a party jo the 
execution proceedings: 

Held, that A.’s share could be sold. 

'i he attachment of a judgment-éebtor’s property is 
not illegal merely because other property which did 
not belong to him was also included in the attach. 
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ment. It does not matter whether the estate attach- 
ed is in tho hands of the Administrator-General or 
whether the Administrator-General has been made a 
party to the execution proceedings. 

_ A bequest, unless the testator intended otherwise, 
asin the case of a contingent bequest, becomes a 
vested interest in the devises or legatee from the date 
of the testator’s death, although he may not be entitled 
to receive what has been bequeathed to him except 
in due course of administration. ADUSUPATTI VEN- 
KATA Rao v Swami Pitra ll M. L. T. 27; (1912) 1 
M. W. N. 56; 22 M. L. J. 228 795 


-—- Malikana allowance payable from Govern- 
ment Treasury— Whether can be attached —Pensions 
Act (XXIII of 1871), s. 11. 


A malikana allowance payable from a Government 
Treasury is an allowance of the nature of a pension 
and is nob liable to be attached in execution of a 
simple money-decres. LALMAN v. KALKA PRASAD 
8 A. L. J. 1326 194 


e wrongiul—Damages — Malice 
— Not necessary for damages, 











When an act prima facie wrongful, e.g, attach- 
ment of a person's property for revenue due from a 
stranger, is.committed, and actual damages are there- 
by sustained, no malice need be proved to recover 
damages. — RAMASAWMI AILYENGAR v. MUTHUSAWMI 
Arygr, (1912) 1 M, W. N. 42 


Attestation of deed Consent 613 


; Illiterate executant—Scribe writing 
_ enecutant’s signature — Not an attesing witness. 


* 

A document was executed by an illiterate executant. 
The scribe wrote his name as having scribed the deed 
and also as the actual writer of the executant’s gig- 
nature. He did not sign as attesting wibness: 

' Held, that the scribe could not be regarded as an 
attesting witness of the document. SAROOP CHAND v. 
TOLABAM,8 N. L. R, 17 — — 902 


Award « See ARBITRATION, 


——, grounds for setting aside of— Arbitrators, 
powers and duties of —Misconduct of arbitrator— 
Civil Procedure Code (Act V of 1908), Sch. II, paras. 


14, 15 and 2)—Limitation Act (IX 
I, Art. 158. (IX of 1908), Sch. 


Subject to any limitations contained in the instru- 
mént of his appointment and to any statutory direc- 
tions as to the mannor in which he is to discharge his 
duties, an arbitrator may conduct his proceedings in 
any manner he thinks fit, so long as he acts in 
accordance with the principles of justice, equity and 
good conscience. He is not fettered by rules of 
practice which Courts of law adopt for general con- 
venience; nor bound by the adjective law laid down 
in the Code of Civil Procedure and the rules made 
under it or the rules relating to evidence to be foand 
in the Indian Evidence Act. He may also in forming 
his jadgment act upon merely moral considerations of 
which a Court of law could not take cognizance. 

Wéere an award is good on the face of it, the par- 
ties cannot object to the arbitrator's decision either 
upon law or fact and the Courts will not ordinarily 
review his discrétion provided he acts within his au- 
thority and behaves fairly to each party. Nor will 
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they interefere with his judgment on any mere ground 
of mistake. 

An arbitrator called as a witness in an action on an 
award might be examined as to every matter of fact 
with reference to the making of the award and whe- 
ther in his estimate of the compensation he took into 
consideration any matters not included in the refer- 
ence and, therefore, not within his jurisdiction, but he 
cannot be questioned as to the elements which he 
took into his consideration in determining the quantum 
of compensation or so as to scrutinise the exercise 
of his discretionary power to award compensation. 

The principles accepted in the English law for re- 
gulating the conduct of arbitrators are not inappli- 
cable to arbitration proceedings held in this country. 
Nor are the powers of the Courts in India to review 
the proceedings of arbitrators any more extensive 
than they are in England. 

Article 158 of the first Schedule to the Limitation 
Act cannot apply to a written statement which a 
defendant is required to file in answer to an applica- 
tion for the purpose of having the award made a rule 
of Court. BADRUDDIN Hasan v, AMIR BEGAM, 14 
O. C. 308 520 


Bank-note-Properiy passes by delivery to 
bema fide purchaser for value — Erroneous dlsposal 
0f currency-note— Power of superior Court to order 
re-payment of equivalent 


Bengal Act (VII of 1868),s.8 403 
Bengal Cess Act (IX of 1880), s. oe 5 


Bengal Estates Partition Act (VIII 


B. C. of 1876), SS. 23, 25, 29, 45, 46, 
119--Deciaratoru suit that defendant not tenant, 
. tf maintainable during partition. 


The plaintiff and the defendant No. 2, in this case, 
are the joint owners of an estate which isin course of 
partition under the Estates Partition Aot. The 
defendant No. 1 claimed that he wasa tenant. The 
plaintiff repudiated thab position out his objection 
was overruled by the Revenue authorities. He now 
sued for a declaration that defendant No. 1 is not a 
tenant in respect of any land in the estate and it was 
contended that the suit was not maintainable: 

Held, that section 26 of the Estates Partition Act 
was no bar to the suit. LAEHI OHOWDHURI v, AKLOO 
Jua, 16 0. W. N. 639 123 


SS. 25, 29, 45, 46 
123 


——— S. 89 —Land of dwelling 
house of one proprietor allotted to another—Mistake 
in fixing rent—Trespasser—Suit in ejectment — 
Remedy~-Assessment of rent-—Decree for rent— 
Limitation, no question of, as mo rent had been yet 
assessed. 

















In a partition proceeding, the land on which the 
dwelling-house of one proprietor stood, was 
allotted to another proprietor and the statutory duty 
cast upon the Revenue authorities to fix the rent was 
not performed by reason of the mutual mistake of 
the Court and the parties: 

Held, that the proprietor to whom the land was 
allotted could not treat the proprietor of the dwelling. 
house as a trespasser, nor would a suit for ejectment 
Ue against the latter; 
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Held, also, that upon the rent being assessed—a 
directiou to assess the rent in this case having been 
given —the plaintiff was entitled to a decree for rent, 
and that no question of limitation could arise as 
rent had nob yet been assessed. RAZIUDDIN HUSSAIN 
v. TAHARAT HUSSAIN 498 


s. 119 123 


Bengal Land Registration Act SAL 
of 1876), s. 70 353 


Bengal, North-Western Provinces 
and Assam Civil Courts Act (XU 
of 1887), ss. 8, 21 — District Judge —Power 
to assign cases to Additional Judge — Jurisdiction. 


—— — 








A District Judge has power to assign any case to 
an Additional Judge, who, in entertaining an appeal 
in pursuance of such assignment, does nob aot beyond 


his jurisdiction. Mursapr Lar v. Mote Man, 9 A. b. 
J. 95 38 








- 





ss.21,22 1007 


Bengal. Public ete Recovery 
" Act (1 of 1895), ss. 7 (I) (©), 10; 
12(1),32(10) : 351 


Bengal Regulation XV of 1793, s. 
IO 963 


Bengal Tenancy Act (Vili Of 1885), 
2 (2) 336 





s. 22 (3) 598 


= S. 22, Sub. S. (3)— 
ljardar purchasing occupamcy-holding — Occupancy- 
right, whether ceases —"T'enancy, whether ceases. 





When an wardar purchases an occupancy holding 
the occupanoy-right comes to an end, but the holding 
itself does not cease to exist. 

Therefore, the purchaser of a holding from an 
ijardar becomes a raiyat, Muupr Lat v. Grant 636 


amana ii S. GO -Landlord's name re- 
gistered in respect of certain share — Colleclion of rent 
by Fin for larger share—Swit for larger share, whe- 
ther maintainable. 

Where the name of a landlord is registered in reg- 
pect of a certain share but it is found that he has 
collected rent separately in respect of a larger share, 
he is entitled to sue in respect of a larger share. 
SHARASHI MoHAN Roy v. RAMEsH Onaran Roy 45i 


S. 66, Cl. (2) —Non-occu- 
pancy raiyat—~Hjectment —Arrear for more than one 
year - Landlord’s right to eject ~ Waiver ~ Judgment — 
' Decretal money," meaning of — Amendment of decree 
directing ejectment in default of payment of arrear 
of entire decretal money. 




















Section 66 of the Bengal Tenancy Act refers to ‘an 
arrear for one year only. If the landlord omits tò 
sue for ejectment in default of paymeut of the arrear 
for one year, he must be deemed so far to have waiv- 
ed his right to turn out the tenant. 


Sita Nath Midda v. Basudeb Midda, 2 C, L. J. 640, 
relied upon. 

Jogeshuri Chowdhurain v, Mahomed Ebrahim, 14 C, 
93, referred to. 
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A landlord brought a suit for arrears of rent for’ 
four years and got a decree. The judgment directed 
that a decree for ejectment should be made in terms 
of section 66 in default of payment of the decretal 
money within 15 days. "The decree directed that the, 
defendant would be ejected in default of payment 
of the eutire decretal money within 15 days. The 

plaintiff executed his decree, as the defendant did not, 
bui in the entire decretal amount but a sufficient 
amount to cover one year’s arrears, and took posses- 
sion. ‘Subsequently the defendant asked for the 
amendment of the decree which was done: 

Held, that the expression *decretal money” in the 
judgment meant the decretal money as limited and 
confined to the amount as specified in accordance with 
sub-section. (2) of section 66, that it could not mean 
the eutire decretal amount, and that the amendment 
was rightly granted. 

Held, also, that it was open to the Court to amend 
the decreo even after it had been executed. JAGAT 








CHANDRA MAJUMDAR v. MUNSEF ALI SARKAR 671 
——§. 85 912 





———-—$. 106-—8uit between rival 
proprietors— Quesiton of possession—Sutt between 
two ‘rival lenanis— Question of title, if may arise 
~—Ocurt not to go behind statement in judgment. 


The question of possession alone should be consi- 
dered in a proceeding under section 106 of the Bengal 
Tenancy Act between two rival proprietors; but the 
question of title may legitimately arise and be decided 
in such a proceeding between two rival tenants or 
between a landlord and a tenant. 

Mohunt Padmalav Ramanuja Das v. Lukshmi Rant, 
12 O. W. N. 8 at p. 15, relied upon. 

A Court will not go behind any statement in the 
judgment of another Court. ENSAR ALIv. YAKUR 
ALI SII 


— s. 120, sub-s. (2)— 
"Any other evidence’—Zerait land—Admission by 
tenant in previous deposition—Assertions of witnesses 
that land is cultivated by landlord—Mere execution 
of kabulyat. 

The policy of the Legislature is that a zemindar 
should not be at liberty to add to his stock of 
private lands, that is, to absorb the raiyati lands 
of the estate and convert them into his private lands. 
Only those lands can be treated as private 
landa which were originally set up by the zemindar 
ag such, 

Under section 120, sub-section (2) of the Bengel 
Tenaney Act, an admission by a tenant defendant 
in his previous deposition is admissible as “any 
other evidence,” 

Nilmony Chuckerbuitt v. Baikanta Nath Bera, 17 
C, 466, referred to. 

Assertions of witnesses to the effect thatthe land 
was cultivated by the laudlord as his zerazé land for 








a number of years, are also admissible in evi- 
dence. 
The mere execution of a kabulyat is no evidence 


that the land was zerait, although the fact ma be 
taken into consideration along with other evidence. 
AkHJU SINGH v, JAGANNATH PRASAD SINGH 
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-mSS 164, 167—Reni suit 
against real though not recorded tenant — Effect of 
decree — Whether deeree, rent decree or money decree 
— Provisions of sale tobe strictly Jollowed--Purchase 
of tenure by mortgagee in eneculion—Subsequent 
purchase by landlord in execution of rent-decree— 
Non-annulment of incumbrance of mortgage, effect 
of-— Priority of title. 


A suit for rent was brought against the real tenant 
who was not reccgnised as tenant, but was sued 
merely as he was in possession, and a decree was 
made: 

Held, that the decree was nob a money decree for 
compensation for use and occupation, but a good 
decree for renb. 

Ranee Lalun Monee v. Sona Monee Dabee, 22 W.R, 
334 and Surnomoyee v. Dinonath Gir, 9 C. 908; 13 C. L. 
R. 69, relied upon. 

The provisions of the Bengal Tenancy Act regard- 
ing sales are very stringent and the results are gene- 
rally destructive of various derivative rights belong- 
ing io third parties not before the Court. Those 
provisions are a part of publie policy intended for the 
benefit of all parties concerned. If the landlord 
wants the special results provided for by the Act, 
he must proceed strictly in accordance with its pro- 
visions. 

If the bidding fora tenure put up to auction under 
section 164 of the Bengal Tenancy Act does not reach 
the level of the decretal amount, the sale cannot be 
held under that section Ifthe sale takes place on 
the first day of sale without the issue of a second 
proclamation, the sale is not one under the Bengal 
Tenancy Act and only the right, titie and interest of 
the judgment-debtor will pass to the purchaser. 

The mortgagee of atenure purchased the mort- 
gaged property in execution of his own mortgage 
decree. The same property was subsequently pur- 
chased by the landlord in execution of a rent decree 
but the mortgage incumbrance was not annulled: 

Held, that the landlord could not oust the mort- 
gagee without annulling the incumbrance under 
section 167 of the Bengal Tenancy Act, and thatthe 
mortgagee purchaser was entitled to fall back upon 
his mortgage lien to defend himself from the attack 
of the landlord. BaNBiHARI KAPOR v. KHETRA Pat 
Sineu Roy, 88 OC. 923; 16 C. W. N. 259 785 


— —-S. 170, cl. (3)—Purchaser 
of holding before rent-decree-—Right to deposit to 
prevent sale. 


re 











Where a tenure is transferred before u rent decree 
is made against the transferor tenant, the transferee 
is not entitled to make a depcsib under section 170 
clause (3; of the Bengal Tenancy Act. 

But where on previous occasions, similar deposits 
made by the transferee were withdrawn by the land- 
lord decree-holder, the transferee should be permitted 
to make the deposit. BRINDARANI CHOUDHRANI v. 
ANNODA Monan Ray, 16 C. W. N. 94 '328 


eS 170 (3) — Right to deposit 
tSavoid sale under rent decree — Transferee of non- 
transjerable occwpancy-holding. 


The transferfe of a non-transferable occupancy- 
holding does not acquire any interest in the holding 


GENERAL INDEX. 


1017 


Bengal Tenancy Act- contd. 


by his purchase, and has noright to make a deposit 
under section 170 (38) of the Bengal Tenancy Act to 
defeat the landlord's right to bring the holding to 
sale in execution of arent-decree. NALINI BEHARI 





Roy v. FuzxaANI Dasi, 16 C. W. N. 421; 15 C. L. J. 
388 487 
—— -— —— S, I 744 Party, litigant if per- 
mitted to assume inconsistent posttions— Appellant 


before L. A. Court net permitted to object that no 
appeal lies in case — Civil Procedure Code (Act V of 
1918), s. 47, O. XXI, rr. 11 (3), 89, 91, 92— Execu- 
tion of rent-decree—Decree-holder auction-purchaser 
~-Applicalion to set aside sale—Order or decree are 
appealable— Court's power toemtend time jor making 
deposit under section 174, Bengal Tenancy Act— Act 
of Court not io prejudice any one— Five per cent. on 
qurchase-money to be paid even uhen derree.holder 
is auction-purchaser— Copy of decree, or Vakalutna- 
mah, mot necessary in emecution proceedings — l'ownd- 
age fee, refund of, on sale being set aside. 


The decree-holders purchased at auction property 
of the judgment-debtois and the purchase-money was 
set off against the judgment-debt. Tho judgment- 
debtors applied to have the sale set aside under sec- 
tion 174 of the Bengal Tenancy Act. The application 
was dismissed and the judgment-debtors appealed 
to the District Judge who set aside the sale From 
that order a second appeal was preferred to which 
the judgment-debtors objected that no appeal lay: 

Held, first, that it is not open to a party litigant to 
assume inconsistent positions: the respondents, having 
succeeded in the lower Appellate Court on the assump- 
tion that the order of the original Court was of a 
particular description and appealable, cannot now be 
permitted to turn round and assume an entirely 
different and inconsistent position and say that that 
order is not appealable. 

Held, secondly, that the order of the original Court 
is one under section 47 of the Code of Civil Procedure, 
1908, and in the nature of a deoree against whicha 
first appeal and a second appeal lie, 

It is not open to tke Court to extend the time 
within which tbe judgment debtor is required to 
make a deposib under section 174 of the Bengal Te. 
nancy Act. 

Butthe position may be different if the party has 
been prevented from making the deposit by reason 
of the action of the Court, for an act of the Court can 
perjudice no one. 

A judgment.debtor who nuppiies to have a sale set 
aside under section 174 of the Bengal Tenancy Act 
is bound to deposit 5 per cent. of the purchase-money 
even where the decree-holder is the auction-purchaser 
and the purchase money is set off against the 
judgment. debt. 

A copy of the decree is not necessary for the pura. 
pose of the execution proceedings. 

The authority ofa Pleader engaged in the suit 
does not terminate with the decree, and it is compe- 
tent to him to appear on behalf of his clientin tho 
course of execution proceedings without a fresh au. 
thority which is unnecessary. 

The poundage fec paid by the decree-holders 
auctiornepurchasers in respect of an execution sale ig 
refunded on the salo being set aside. 

Therefore, the decree-holders auction-purchasers 
are not entitled to charge the amounts spent by 
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them in obtaining a copy of the decree, in the Court» 
fee of a fresh Vakalatnamah in the execution pro- 
ceeding, and in payment of the poundage-fee, as parb 
of the costs mentioned in section 174 0f the Bengal 
Tenancy Act. RAGHUBAR Dayan Sukun v. JADU 
NANDAN Missir, 15 C. L. J. 89 365 


—-S,. 182— Homesteads — Pur- 
chase by raiyat of homestead of another tenant —Cul- 
tivation of purchased homestead land —Character of 
suth land. 


A raiyat purchased two parcels of land from the 
respective raiyats to whose homesteads they originally 
belonged. Since then he oultivated them and paid 
rent to thelandlord, who subsequently sued to eject 
hi 








m: 
Held,thab the parcels, whatever they had been 
once, were now agricultural lands held by the ratyats 


and that the Bengal Tenancy Act applied to them. 
289 


JoTINDRA MOHAN v. KEDAR NATH 


Bombay City Improvement Act 

(80m. Act IV of 1898), s. 48 —Validat. 
ing Act (XIV of 1901) —Tribunal of Appeal —Juris- 

— diction— Power to determine and apportion compensa- 
tion — Power to decide question of title. 


The Tribunal of Appeal, constituted under the pro- 
visions of the Bombay City Improvement Act, has 
power to deal with and decide questions relating to 
the apportionment of the money directed by it to be 
paid in respect of compensation. It has also the 
power to decide the questions of titleraised by the 
claimants inter se,if thatis necessary for the exer- 
cise of the power to determine the amount of com. 
pensation and apportion it. PANDURANG BHIVAJI v. 
Ganca RAM GANU, 14 Box, L. R. 22; 36 B. 208 855 


Buddhist Law--Guardian — Minor — Grand. 
uncle acting ds guardan in the life-time of grand- 
father—De facto guardian — Contract made vn. good 
jaith for minor’s benefit binding on minor, 


Failing the father and mother and their appointees, 
no person however nearly related, is of right entitled 
to the custody of a minor Buddhist or to the guardian- 
Ship of his property. 

The grand-uncle of a minor undertook the duties of 
guardian of minor’s property without opposition 
on the part of the minor’s grandfather. In the capa- 
city of guardian the .grand-uncle made a contract on 
behalf of the minor in good faith for the minor's 
benefit: 

Held, that the grand-uncle acted as ade facto guar- 
dian of the minor and asthe contract was made in 
good faith for the minor’s benefit, ib was binding 
on the minor. Ma Po Tuwe v. Ma Baw, 4 Bun. 37 3 


272 
Buoy; possession of, for crossing river, when a 
punishable offence 1001 


Burden of proof. See Custom - SvOCESSION, 
L——— —— ———— Biswadar's liability to pay 
Kudi Kamini Cess 86 








Contract by  minor—Vali- 
dity 95 














tion and alienation of vrit 
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Debt contracted by Manager 
of joint family —Presumption that debt incurred for 
benefit of joint family 3d 











ete — ———— —" Mortgage by Hindu father 
40 


claim 





Title suib after defeat of 
455 


Claim for a declaration that 
defendant's name has been entered in Revenue papers 
by mistake. 


Eterne 





ottica abad 


The onus of proving separate exclusive possession 
of certain land and that defendant's name has been 
wrongly entered in the Bevenue papers as joint owner 
thereof lies on the plaintiff. BHonA v. BRIS Lat, 27 
P. W. B. 1912; 32 P. L. R. 1912 960 


Cantonment Code, 1899, s. 94—Notice 
not epecifying the natureand extent of repairs, whe- 
ther legal. 


Section 94 0f the Cantonment Code contemplates 
that the owner should know the precise nature and 
extent of the repairs which, in the opinion of the 
Cantonment authority, he should execute in ihe in. 
terests of the safety of the occupier or of the public. 
Therefore, a notice under the section which does not 
state at all what kind of repairs the Cantonment 
authority requires the owner to make to the houses 
specified in the notice, is illegal. EMPEROR v. QADIR 
BAKHSH, 3 P, R. 1912 Cr; 9 P. W.R 1912 Cr. 20 


Cattle-pounds —Waintenance of cattle-pounds 
whether compatible with Cattle Trespass Act 965 


Cattle Trespass Act of 1871) 955 


Caveat-emptor, applicability of —Attachiny 
creditors, responsibility of - Decree-holder, liability 
of, for improper  attachment-- Warranty of title of 
judgment-debtor. 


Per Lindsay, d. J. O.— The rule of caveat-emptor has 
no application in India in the case of ordinary sales 
of goods by private contract. 

In India an attachment is made at the risk of the 
attaching creditor and he is responsible for any re- 
sults which can be traced to an unlawful attachment 
carried out upon application made by him. In the 
case of sale in execution in India althongh there is no 
warranty given by the Court or by the officer entrusted 
with the duty of carrying out the sale, yet there is a 
warranty by the decree-holder that the property does 
belong to the judgment-debtor. The property is sold 
asthe property of the judgment-debtor on a repre- 
sentation to that effecb made to the Court by the 
decree-holder who is taking out execution. 

A. stranger whose property is sold behind his back 
without any authority does not need to have-the sale 
set aside. : 

Where the decree-holder pointed toa carriage as 
the property of the judgment-debtor which was there- 
upon attached and at the sale was purchased by 
the plaintiff's predecessor-in-title, but subsequently on 
a suit brought by a third person claiming the cargage 
it was decreed to him and the purchaser lost it: 

Held, that the plaintiff was entitled to recover the 
purchase-money from the deoree-holddr. Bris MOHAN 
LALv. MuNNI Bini, 14 0, O. 848 8 





Vcl. XLT) 


Central Provinces Land Revenue 
Act (XVIII of 1881), s. 83—Suit for 
amendment of Settlement Record — Party —Whether 
Government necessary party, 


The plaintiff brought a suit for a declaration that 
he wasthe maintenance grant-holder of a certain 
Mouzah and for the amendment of the Settlement 
papers in which he had been described as a ticcadar. 
In the Courts below he obtained the declaration 
but he omitted to give notice of the suit to Govern- 
ment: 

Held, that the words of section 83 of the Central 
Provinces Land Revenue Act are imperative, and it 
was the duty of the plaintiff to give notice of his 
suit to Government. Usan SINGH v. DEBYA SINGH 
SARDAR 18 


Central Provinces Tenancy Act (XI 
of 1898), ss. 41, 43 (2) 982 








EUER RR CN SS. 46, 47, 48, 70, 

71,72, 95—Transfer of tenant-right— Transfer 
prohibited by s. 46 or s. "0 —Jurisdiction of Civil or 
Revenue Court—-Suit to avoid transfer. 


Where a transfer of tenant-right would be valid 
between the parties thereto in the absence of the pro- 
hibition contained in section 46 or section FU of 
the Central Proviuces Tenancy Act, 1898, it cannot 
be avoided except in the manner and to the extent 
provided by that enactment. 


e No suit would lie in a Civil Court to avoid such a 
transfer, GANESHDAS v. SHANKAR, 8 N. L. R. 22 909 


————— SS: 47, 48, d 








72, 95 


Central Frovinces Zemindars-— Ever- 
cise of Police and Hacise functions by sufferance or 
delegation — Resumption of those functions by Govern- 
ment— Act under Sovereign powers— Maintenance of 
private cattle-pounds, whether compatible with Cattle 
Trespass Act—Maintenance of cattel-pounds under 
control of Government officials--Act of | Emecutive 
Government—Jurisdiction of Civil Court to interfere. 


: Where inthe Central Provinces certain zemindars 
in exercising Police and Excise functions were not 
acting as of right, but were so acting either by 
sufferance or by delegation: 

Heid, that the resumption of thoge functions by Lhe 
Government was athing done by the Government 
in exercise of its Sovereign powers, and that a suit to 
question the resumption was not maintainable in a 
Civil Court. 

Heid, also, that the maintenance of private cattle- 
pounds was incompatible with the provisions of the 
Cattle Trespass Act and that the establishment and 
maintenance of cattle-pounds in the present case, 
under the snperintendence and control of Govern- 
ment officials, empowered to obtain the assistance of 
tite Police when required, might be considered essen- 
tial for the maintenance of law and order, and the 
peace and good government of the country, and, 
therefore, an act of the Executive Government 
with which a Civil Court was not competent to in- 
teftere. Bin BIKRAM Deo v. SECRETARY OF STATE, 16 
C. W. N. 362 965 P. C. 


Charge—Charges to be separate for every act of 
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— of dacoity—No details of offence— 
More than three dacoities, charge for— Evidence of 
three other dacoities 

to Jury. See Jury TRIAL. 
» See MISDIRECTION 
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Cheating. See Pena Coba, s. 420. 


Cheque —Receipt—Instrument purporting to 
receive money from bank and specifying name of 
messenger 33 


Chota Nagpur Landlord and Te- 
nant Procedure Act (I B. C. of 
1879), S. 1 24— Chota Nagpur Tenancy ( Amend- 
ment) Act (Y B.C. of 1908), s. 35— Resumable 
under-tenure--Sale at auction -—Sale before Tenancy 
Amendment ÁAct—Ejfect of sale. 

Under section 124 of the Chota Nagpur Landlord 
&nd Tenant Procedure Act, 1879, asit stood originally 
a resumable under-tenure could not be s ld in execu- 
tion of a rent-decree, but the right and title of the 
judgment-debtor could be sold. That section was 
repealed by section 35 of the Chota Nagpur Tenancy 
(Amendment) Act, 1403. The repealing enactment 
came into force on November 4th, 1903, and its section 
1, sub section (3', declared it applicable to all cases 
pending on the date of its commencement so far as 
might be. 

A resumable under-tenure was sold at an auction. 
sale in execution of a rent-decree, on August 18th, 
1903: 

Held, that the repealing enactment could not affect 
the sale concluded before its commencement, that 
section 124 as originally passed applied, and that the 
purchaser purchased only the right and title of the de. 
faulting  under.tenure-holder. DWARKA NATHE v. 
PRALHAD RAM 201 


Chota Nagpur Tenancy Act (Vl of 
1908), ss. 87, 224—Civil Procedure Code 
(Act V of 1508), s. 100—Second Áppeal — Order under 
s. 87 of Chota Nagpur Tenancy Act. 

There is no second appeal from a decree of the 
Judicial Commissioner of Chota Nagpur made on 
appeal from an order under section 87 of the Chota 
Nagpur Tenanoy Act. RAGHUBIR Sani v. Protas 
UDOY Nata San! Deo, 160. W. N. 294; 15 C. L.J. 
145; 89 O. 241 193 


S. 224 193 


Chota Nagpur Tenancy Amend- 
ment Act (V B. C. of 1903), S. eo 





Civil Procedure Code 


(Act XIV of 
1882), S. 13 351 











S. 13—Res judicata— 
Alienaticn by  grandfather—Vendee suing minor 
grandson for possession- Guardian ad litem con. 
fessing judgment— Subsequent suit for possession by 
minor not barred--Inquiry into consideration and 
necesstty —Negligence of guardian. 

Negligence on the part of a guardian ad litem, even 
apart from fraud or collusion, is sufficient to prevent 
the quondam minor from being bound by the decree 
passed in the suit. 

Daulat Singh v. Raghubir Singh, A. W. N. (1894) 
141, dissented from. 
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Avs grandfather alienated certain ancestral pro- 
perty. ‘The vendee obtained possession of the pro- 
perty by a suitin which A., then a minor, was a 
defendant and was represented by his mother as his 
guardian. In that suit, the mother confessed judg- 
ment Subsequently, A. brought the present suit for 
possession of the property onthe ground that the 
alienation was not for consideration and necessity. 
The lower Courts held the suit barred as res judicata: 

Held, that the former suit did not bar the present 
suit and that, in the interests of justice, A. was- eu- 
titled to claim an inquiry into the present suit. Ifon 
inquiry it should be found that the alienation was for 
consideration and necessity, then the suit would fail 
on the merits. If, however, it was not for necessity 
and consideration, the mother was negligentin not 
defending the suit and the decree in the previous suit 
was not binding on A. MOHAMMAD v. SUKHA SINGH, 
36 P. W. R. 1912; 15 P. L. R. 1912 20 


S. 30 599 
S, 43— Former suit for ín. 














junction dismissed on ground that plaintiff was not 


in possession—Second suit for possession, whether 
barred. 


Plaintiff sued defendant seeking a permanent in- 
junction restraining defendant from interfering 
with his possession. This suit was dismissed on 
the ground that the pleintiff was not in possession. 


The plaintiff then brought a second suit for posses-. 


Bion: 

Held, that the second suit for possession was nob 
barred by section 43 of the Civil Procedure Code, 
1882. BANDEY ALI v. GOKUL Misi, 9A. LJ. 11) 

154. 

———— S, 43 -Hindu Law-— Par- 
tition karar— Agreement to give one brother Rs. 0,000 
Jor daughter's marriage —Pro-notes executed n pur- 
suance of such agreement— Consideration — Family 
settlement — Pro-note binding on minor members —Suit 
for partition in 1904—Suit on pro-note in 1905 — 
Former sutt mo bar Causes of action altogether 
different. 


A, B., C. and D. Were 4 brotkersin an undivided 
Hindu family In, consequence of disputes that 
arose between them, they entered into à partition 
karar in 1901, whereby B, C. and D. agreed to pay d 
Rs 5,000 towards the expenses of the marriages of 
his daughters. Subsequently, in pursuance of the 
said karar B on behalf of himself and as guardian of 
the minor” son of C. who died in the meanwhile 
executed a pro-note in 1902 in favour of A. for 
Rs 8,333.5-4; and D. executed another pro-note in A.’s 
favour for the balance of Rs. 6,900. In 1904 A. sued 
his brothers for partition of the family properties 
and obtained a decree. Now, in 1905 4.5 widow sued 
B. and-the minor son of C. for Rs. 3,333.5.4 on the 
pro-note executed by them. The defendants contend- 
ed (1) that the suit pro note had no consideration; 
(2) that at any rate it does not bind the minor son of 
C., as it was not for his benefit; (3) that the claim is 
barred under section 43 of Act XIV of 1882, as it 
ought to have been included in the previous suit of 








1904: 

Held, (1) that the agreement to pay Rs. 5,010 was 
not an independent promise, but was one of the 
terms of the coniract of partition, and 4.'s agreement 
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to the other terms of the contract was sufficient 
consideration; 

12) that it would bind the minor son of C. as be- 
ing one of the terms of a bona fide compromise con- 
Stitutiug a settlement between the members' of the 
family; 

(3) that the suit was nob barred by section 43 of 
the old Civil Procedure Code, as the pro-note con- 
stituted a separate cause of action, different from the 
ootiration existing under the karar ANANTANARAYANA 
Iver v. SAVITTRI AMMAT, (1912) 1 M. W. N. 59, 11 M. 
L. T. 63; 22 M. L. J. 281 458 


T RE S ? 57 3T 7 


S. 102--Case and appli- 
cation to restore tt dismissed im default in early part 
of the day —Sw[ficient cause. 

















When acaso is called on and the parties do not 
appear the Court should wait a reasonable time be- 
fore dismissing it. A suitor a petition should not 
be dismissed owing to the absence of the parties in 
the early part of the day. 

Where a suit or a petition has been dismissed 
owing to the temporary absence of the plaintiff or 
his pleader and such absence is satisfactorily explained 


the suit of petition should be restored. JESA a v.c 


THAKAR Das, 197 P. W. R. 1011 68 
Á Sa 1 28 


S. 158, dismissal under? 
whether operates as res judicata 172 


S. 230—Decree providing 
for payment of money from some of the defendgnts 
and for sale of mertgaged property in case of other 
defendants —Natwure of decree—Whether such decree 
i3 a mortgage decree or a decree for payment oj 
money. 

In 1897 a decree was passed against four persons. 
The decree directed the defendants Nos. 1, 2 and 3 to 
pay the amount decreed in certain instalments and 
then went on to provide that if the money decreed 
could nos be recovered from defendants Nos !,2 and 











M ———Á 














8 then it should be recovered from the property mort- 


gaged by the 4th asa surety. 

In 1910, the decree-holder made an application 
to execute the decree against defendants Nos 1, 2 
and 3: 

Held, (per Karamat Husain, J.) that the decree 
being a money-decree was barred by section 230 of 
the Code of Civil Procedure, 1882. 

Held, per Chamier, J.) that the decree was nob 
barred by the provisions of section 230 of the Code of 
Civil Procedure, 
split up when different reliefs are given against differ- 
ent defendants. Parsuu Narain SINGH v. Darsi 
SixaB, 9 A. L. J. 79 


S. 232 — Oral assignment 
of decree — Whelher application in accordance with 
law —Step-in-add. of execution — Limitation. 














The effect of section 232, Civil Procedure Code,: 
1882, is that no application for execution based on an : 


oral assignment of the decree, can be entertained t 
all by Courts. Such an application is not one in 
accordance with law, nor is it a step-ig aid of execu- 
tion. The assignee of a decree under an oral assign- 


ment has no locus standi at all to apply for execution, | 


1882, because a decree cannot be: 
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Where an application by a verbal assignee for exe- 
cution of the derree has been dismissed it will not 
hare the effect of enlarging the time even if written 
assignment is subsequently obtained after the expiry 
of limitation. RAMANATHAN CHETTIAR v. SOKKANATHA 
Gounpen, (1911) 2 M. W. N. 559 ; 10 M. L. T. 532 78 


s. 244 204, 543 
ss. 244, 258 —Exaecu- 


tton of decree — Adjustment of decree out of Court — 
Certificate of adjustment — Recognition of payment. 





ide 














The provisions of section 258 of the old Code are 
express that no payment or adjustment shall be re- 
cognised unless it has been certified; and, therefore, 
an alleged uncertified adjustment is no answer under 
section 244 to an application for execution of a de- 
cree. 

The objection of the judgment.debtor cannot be 
treated as an application under section 258. 

1f a decree-holder agreed with his judgment-debtor 
that he world not execute his decree and that the 
matter should be seltled between them, then if he 
broke that agreement, he would be liable for an action 
for damages, justasany other parson would who breaks 
an agreement. Bagraxna BEHARI Lat v LacHWwt 
Narain, 16 C. L. J. 83 944 


Th ri ss. 257A, 244—Civil 
Procedure Code (Act V of 1908), s 47, O. XX, v. 11 
— Execution of decvee — Arrangement between parties 

* substantially adding to decree — Sanction of Court— 
Eueculion after coming into forceof Civil Procedure 
Code, 1908— Enforceabilit y. 


Order XX, rulo 11, and section 47 of the new Civil 
Procedure Code, 1908, has altered the law contained 
in section 257 A of the old Code, aud renders lega! ar- 
rangements between parties after decree, which 
provide for a distinot benefit to one of them, and 
treats proceedings under section 244 oftheold Code 
as a suit, : 

In the course of execution proceedings, the partie 
came to an arrangement, while tho old Code was in 
force, whereby, in consideration of defendant being 
given time, plaintiff was to get higher interest and 
was given liberty to proceed against defendant's 
person. This arrangement having been sanctioned 
by Court the plaintiff applied to enforce it after the 
Code of 1908 came into force : 

Held, that plaintiff was entitled io enforce it. SUB- 
BARAYA IYER v RAMASWAMI PILLAI, 11M. L. T 18; 











(1912) 1. M. W. N. 9, 458; 22 M L. J. 166 204 
—— s. 258 944 
—— — S. 208 9I 








—À— 





gocce S. 27 3— Execution of de- 
cree— Application lo execute decree already under 
attachment, whether an application in accordance with 
law— Limitation— Decree by first Court reversed on 
appeal Restitution, whether enforceable in emecution 
— Civil Procedure Code Act V of 1908), s. 144, 


An application for execution of a decree which was 
dismissed cn the ground thal the decree itself was 
alrSady under attachment, is an application in 
accordance with law so as to save limitation. 

The right of gestitution arising out of the reversal 
ofa decree of an Appellate Court is, under sec- 
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tion 144, Civil Procedure Code, 1908, enforceable in 
execution and no separate suit lies for the purpose. 
MULLASERI GOPALA MENON v. KRISHEKI KoVILAKNATI 
MANAVIKRAMAN, 10 M. L. T. 508 ; 22 M. L. J. 148 
179 
S. 214 91 


—— ——— S. 283—Tiile suit after 
defeat of claim---Burden of proof. 








In a suit under section 283 of the Civil Procedure 
Code, 1882, the burden of proof is v pon the unsuccess- 
ful intervenor in the claim case. NARAK DAL v. 
THacoo LAL 455 


— S, 29I 337 


S, 295-—' Assets. realised 
by sale or otherwise," meaning of —Private payment 
by judgment-debtor to one decree-holder — Appeal — 
Ciril Procedure Code (Act V of 1908), +. 102 —Pro- 
vincial Small Cause Courts Act (IX of 1887), Sch. II, 
cl. (281—4À ppeal, second — Suit to compel refund of 
assets improperly distributed under section 295, 
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To constitute a realisation within the meaning of 
section 295 of the Code of 1882, the sum mast be 
realised either by sale in execution under process of 
the Court or in one or other of the modes expressly 
presoribed by the Court. 

Therefore, a payment made privutely hr ^ judgment- 
debtor to one of his decrce-holders is not au asset 
within the meaning of section 295. 

Where a suit is commenced on the ground that 
the plaintiff is entitled to relief under section 295, 
the mere circumstance that he is ultimately to be 
not entitled to succeed on the merits, does not alter 
the nature of the suit. Such a suit is excladed from 
the jurisdiction of a Provincial Small Cause Court 
aod a second appeal lies. GOURI DUTT v. AMAR CHAND, 
15 C. L. J. 49 907 


S. 310A — Mortgage- 
decree — Tenure— Subsequent rent-decreee—Tenure sold 
in execution — Mortgage decree-holder paying money 
under 8, 310 A—Swuit for money against mortgagor— 
Bengal Tenancy Act (VIII of 1885), s. 161— 
Incumbrance — Contract Act (IX of 1872), ss. 69, 70. 


The plaintiff obtained a mortgage-decree against 
the defendant on January 20th, 1901. The superior 
landlord of the mortgaged tenure obtained a decree 
against the registered tenant on December 7th, 1901. 
The landlord in execution of tis rent-decree sold the 
tenure and the plaintiff thereupon deposited money 
under section 310A of the Code of 1882 and the sale 
was sot aside. The plaintiff then sued the defendant 
for the money he had deposited : 

Held, that, if the plaintiff had not obtained the 
mortgage-decree, he would have been entitled to 
have the sale set aside. 

Paresh Nath v. Nabo Gopal, 29 C. 1, relied upon. 

The fact that he had obtained a decree does not 
in any way alter his position. : 

A mortgage created by a tenant isa lien on his 
tenure and is consequently an incumbrance within the 
meaning of section 161 of the Bengal Tenancy Act. 
If the mortgagee cbtains a decree, his lien on the 
tenure: does nob cease, and his interest oven 
after the decree continues to be an incumbrance. 

A payment made under section 31CA of the Code 
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of 1882 is a valid payment forthe purpose of seo- 
tion 70 of the Indian Contract Act. 

Therefore, the.payment in the present case by the 
plaintiff was made lawfully and the case is completely 
covered by section 70 of the Contract Act. Joa 
NARAIN SINGH v. BADRI Das [44 

542 


S. 311 
s, 318 951 


—— —— —-S. 375A— Compromise 
in enecution—Subsequent application for enecutron on 
basis of compromise —Estoppel —Question of law. 
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In execation of a decree a compromise was effect- 
edby the parties as to the mode of satisfying the 
decree and accepted by the Oourt, which dismissed 
the execution application then pending and directed 
that if the parties did not adhere to the compromise 
afresh applicatioa for execution would have to be 
filed. Thereafter several payments were made in 
accordance with the compromise but the whole 
amount due not having been paid it was sought to 
realise the balance in execution when the defendant 
contended that the terms of the compromise could 
not be enforced in execution : 

Held, that the defendant was estopped from 
contending that the terms ot the arrangement could 
not be enforced in execution. 

Held, further, that the question whether estoppel 
arises on certain facts is a question of law, and that 
whatever its other effects may be, section 375A of 
the Civil Procedure Code, does notia auy way affect 
the rule of estoppel SRiRANGA Burana Banat Rao 
GARU v. NAYANIM BAHADUR VARU 


—— — S, AAO — Next friend other 
than certificated guardian— Leave of Oourt — Notice to 
guardian — Defective serviee of notice —Unimportant 
irregularity. 

Where a Court appointed a person obher than 
the certificated guardian of a minor, who acted ad- 
versely to the minor's interest, as the minor'a next 
friend in a suitin which the guardian was also a party, 
but service of the formal notice under section 410 
of the Civil Procedure Code of 1882 upon the guardian 
was defective : . | 

Held, that it was merely an unimportant ir- 
regularity and that the minor was properly re- 
presented. Karim KHAN v. SALAMUDDI 594 

















o ———À — 8. FHT 414 

— —— ——— 8, 925 118 
e m. ——— —— S. 5479-—Whole appeal 
referred 353 
a —— —— S. 578 788 


————— SS. 588, 589 605 
sa 647 859 


Civil Procedure Code (Act V of 
1908), s. 2 (2) —Decree, definition of —" Rights 
of parties", meaning of —Preliminary and interlocu- 
tory orders— Áppeal— Revision, 


The words “rights of the parties," in the definition 
of decree in section 2 (2) of the Civil Procedure Code, 
1908, must be taken to mean rights of the parties 
inter se in regard to the subject-matter of the guit. 
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The following preliminary aud interlocutory orders 
are nob decrees and consequently not appealable: 

(1) An order on an objection as to part of the suit 
being based upon the terms of the Pensions Aot. 

(2) An order on a question as to how the portion 
of the claim dealing with profits is to be determined. 

(3) An order ona demand by the defendant that 
security should be taken from the plaintiff before the 
case proceeds further. 

(4) An order on an allegation by the defendant 
that the total Court- fee stamp required by the Court 
from the plaintiff is largely deficient. 

Where an appeal willlie from the decree that may 
be passed in a suit, the High Court will not interfere 
on revision with merely preliminary and interlocu. 
tory orders, Umar ALI v. Nastrs-uN.NISSA, 82 P. R. 
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S. 2 (10, O. XXI, 
rr. 53, 16—Judgment debtor, whether includes 
his assignee— Decree-holder, rights of assignee of — . 
Assignee of the holder of attached deoree, rights of, to 
execute decree. 


The definition of "judgment.debtor" does not in- 
clude the assignee of the judgment-debtor. 

Under Order XXI, rule 53, an. assignee of a decree- 
holder does not stand in exactly the same position as 
the decree-holder himself for purposes of execution. 
The only two persons who can take out execution 
under the rule are the deeree-holder of the attached 
decree or the attaching creditor, and not the assigneb 
of the holder of the attached decree. THIRUYENGADAM 
PILLAI v. DORIDLA SuBBIAH, 11 M. L. T. 144 (19121 1 
M. W.N.116 659 


— S. 2, 0. XXII, r. 5— 
Legal representative, determination of question as to 
decree—Appeal—Death of party befure new Civil 
Procedure Code -Order after new Civil Procedure 
Code—Application of new Code. 


An order under rule 5 of Order XXII of the Code 
of 1908 determining the question as to who is the legal 
representative of adeceased party, is not a decree 
and is not appealable under the new Code, though it 
was appealable under the old Code. 

Where the party died in 1908 but the order was 
passed in 1909 under Order XXII, rule 5: Held, that 
the order must be treated as one under the new Code 
and it is not appealable. SiTAL PROSAD v. BAJRANGI 
SAHAI 
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S. II —Res judicata— 
Partition proceedings —Féírst suit that certain land 
was not shamilat deh— Dismissal of sutt-~Land al- 
lotted to defendants Subsequent suit that defendant 
had no right to share in shamilat. 


In partition proceedings a dispute arose between 
plaintiffs and certain other persons includiog the 
defendants as to whether a certain area of land was 
the proprietary land of plaintiffs or was part of the 
shamilat deh. Plaintiffs were directed to establish 
their rightsin a Civil Court. Consequently, plain- 
tiffs brought a declaratory suit in which it was held 
that the land was shamilat deh. : 

The land in suis wasin subsequent partition pro- 
ceedings allotted to defendant. Plaintiffs thereupon 














. brought this suit for possession of éhe land on the 


ground that the defendants were not khewatdars im 
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the village, that they bad no right to share the shami- 
lat deh, and that the award of the land to defendants 
was erroneous: 

Held, that the suit was nob barred by reason of 
the previous suit, The only issue in the previous 
suit was whether or not the land was sha:nilat deh 
and plaintiffs were not bound to urge in the previous 
suit that defendants had no right to share in the 
shamilat as they were not khewatdars. JAN KHAN v. 
AHMAD, 24 P. W.R. 1912 


S. 11 —Civil Procedure 
Code (Act XIV of 1882), 6. 818 — Res judieata— Point 
not decided in second appeal —Beparate sutt, 

An auction-purchaser applied under section 
818 of the Civil Procedure Code, 1882, for pos- 
sesssion of the property. -Ib was objected that 
the application was barred by limitation. The 
first Court overruled the objection. An appeal was 
preferred tothe District Judge, who held that the 
application was barred by limitation. The auction. 
purchaser preferred a second appeal which was 
dismissed by the High Court on the ground that 
the application was barred by time. The High Court, 
however, did not go into the question whether the 
order of the first Court was an order under section 
244 of the old Civil Procedure Code and so appealable 
to the District Judge: 

Held, that the decision did not operate as res judi- 
cata so as to bara aubsequent suit brought by the 
a€otion-purchaser for possession of the property. 
BALDHO SINGH v. Hird Lat, 9 A. L.J. 67 5I 


S. I I —Hes 














judicata— 








Suit on a loan—-Plea of discharge by plaintiff in a | 


previous suit against him by defendant- Bar— Non- 

production of pleadings in previous suit to prove res- 

judicata, 

This is a suit for money and articles alleged to have 
been advanced to defendant as a loan by plaintiff. 
In a previous suit by defendant against plaintiff for 
waram due to the former, the present plaintiff plead- 
ed that he deducted the waram from out of the pre- 
sent loan. As pjaintifi’s witnesses did not appear, 
that suit was decided against him. Without causing 
the pleadings or judgment in that euitto be pro- 
duced, the lower Court dismissed the present claim 
of plaintiff as barred by the operation of the rule of 
res judicata: : 

Held, in remanding the suit for fresh disposal, (1) 
that if the present plaintiff’s plea in the previous 
suib was one of discharge, the claim was nob res judi- 
caía; 

(2) that the lower Oourt should not have decided 
the question cf res judicata without an examination 
of the pleadings and the judgment in the previous 
guib, AKILANDAM PILLAI v. OHINNASAWMI Moopan, 
(1912) 1 M. W. N. 172; 11 M. L. T. 201 9 


= —— -—— — s. 15 244 

——— ——— S. 20 943 

S. 24 (3)—Transfer of 
case —Power of District Judge to transfer to Addi- 
tional District Judge. 

A istrict Judge has the power, under section 24 
(8) of the Civil Procedure Code, 1908, to transfer a 
case pendirg before him to the Court of the Addi- 
tional District J&dge. O'BRIEN v. ABDUL RAHMAN, 
28 P. W. R. 1912; 14 P. L. R. 1912 
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- Vemm i maso messem ig 47, Q. XXI, F. 25 
Cis. (2) and (3)— Adjustment of decree out of 
Court--Not certified to Court — Fraud of decree-holder, 
whether Court can enter into investigation of— Limita. 
tion Act (XV of 1877), s. 18—" Kept from knowledge 
of right"— Exercise of right— Difference between — 
Substantial compliance with cl. (2), r. 2, O. XXI, 

If the adjustment of a decree out of Court has 
not been certified as required by rule 2 of Order XXI 
of the Code of 1908, the Court executing the decree 
cannot take notice of it. In sucha case itis not 
open to the Court to investigale, under section 47 of 
the Code, allegations of fraud made by the judgment- 
debtor against the decree-holder. 

Gadadhar Panda v. Shyam Churn Naik, 12 O. W. N. 
485, explained. 

Ramayyar v. Ramayyar, 21 M. 356, dissented from. 

Periatambi v. Vallaya, 21 M. 409; Ganapathy v. 
Changa, 29 M, 312, referred to. 

Kamini Debt v. Aghore Nath, 4 Ind. Cas. 502; 11 C. 
L. J. 91; 14 C. W. N. 357, Nistarwni'Dassi v. Kazim 
Alt, 12 C. L. J. 05; 7 Ind. Cas. 258; Mon Mohan Kar. 
makar v. Dwarkanath Karmakar, 7 Ind. Cas. 65; 12 C. 
L. J. 812 and Hiramony Biswas v. Musa Khan, 7 Ind. 
Cas. 626, followed. 

Even if it is established that the conduct of a 
decree-holder is fraudulent the judgment-debtor is not 
entitledd to obtain an extension of the time within 
which to make an application to the Court under 
clause 2 of rule 2 of Order XXI, because the judg- 
ment-debtor is not, by means of fraud, kept from the 
knowledge of his right to make the application, within 
the meaning of section 18 of the Limitation Act, 
but from the ewercise of his right to make the appli- 
cation. 

In sueh a ease it is open to the judgment-debtor to 
institute a suit for damages for the fraud. 

Poromanand Khasnabish v. Khepoo Paramanik, 10 C, 
354, followed. 

While an appeal from a decree was pending, the 
decree-holder applied for execution. The judgment- 
debtor appellant obtained an ad interim stay of 
execution, After that the judgment-debtor made an 
application to the Court of Appeal stating that the 
case had been adjusted and that he wanted to with- 
draw the appeal. Accordingly, the appeal was dis. 
missed and the decree-holder respondent waived his 
right to costs. An application for execution which 
was pendirg in the Court below was also dismissed. 


‘Subsequently, the decree-holder again applied for 


execution of the decree: 

Held, that, under the circumstances, the judgment. 
debtor by his application to the Court of Appeal had 
in substance complied with the requirements of clause 
2, rule 2, Order XXI, of the Code, Biroo GORAIN v. 
JAINURAT KOER 


S. 47-~-Heecution proceed- 
ings —Moneg-decree — Death of — judgment-debtor — 
Ancestral property—Objection by judgment-debtor’s 
heir on the ground of want of necessity —Objection to 
be decided in execution proceedings and not by 
separate sutt. 














The heir of a deceased judgment-debtor is entitled 
to object in execution proceedings that the ancestral 
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' property in his hands is not liable for a money-decree 

.against the deceased on the ground that the debt was 
not inour:ed for necessity. 

The dispute on such an objection is one for decision 

in execution proceedings and is nob a matter for a 

separate suit. Tota Sinca v. Partas Sincn 670 


S. 47, O. XXI, r. 2 
— Payment or adjustment out of Court, not certified- 
Eject of — Limitation for certifying to Court — Limita- 
tion Act (XV of 1877), Sch. II, Art. 734 —Judgment- 
debtor's remedy —Suit. 

The Court cannot recognise a payment or adjust. 
ment, which has not been certified for any purpose 
whatsoever, as, for example, to prolong the period of 
limitation for applying for execution. 

The jadgment-debtor is at liberty to inform the 
Court and soto protect himself from any fraud of the 
decree-holder. But he cannot be permitted to evade 
the provisions of Article 1734 ofthe Limitation Act, 
and to obtain a decision in a matter which does not 
strictly come within the scope of section 47, because 
it is a matter which has been specifically provided for 
in Order XXI, rule 2. The judgment-debtor may 
have his remedy by suit on a plaint properly framed. 
KUTUBULLA SARKAR v. DURGA Caran, 16 C. L.J. 


396 4241 


S. 47—Questisns relating 
to evecution— Construction of decree and validity of 
sale are such questions. 

















OO nied 








The question whether u sale held in execution of a 
decree is valid or invalid on the ground that is is 
not, warranted by the decree is one relating to the 
execution of the decree and must be contested under 
section 47, Civil Procedure Code, 1903. 

The question of the construction cf a decree is one 
relating to execution. Therefore, the question whe. 
ther the actual execution of a dec.ee is in excess of 
the decree itself relates to execction. GUNNIAH VEN- 
CATACHALAPATHY ÁIYAR v. PERUMAL Tyger, 10 M. L. T. 
527; (1912) 1 M. W. N, 44 133 
S. 48 —Fraud—Exztension 
of period of limitation——First application for arrest — 
Second application for attachment— Whether second 
application is in continuation of the first —Ewecution 
of decree. 














Where an application is made for execution of a 
decree by arrest of the judgment-debtor, and then a 
gecond application is made for execution by attachment 
of his property, the second application is not in con- 
tinuation of the first. 

Where a judgment-debtor evaded arrest and when 
finally arrested, spent two years in pretending to pro- 
secute proceedings in an insolvency Court whereas 
he never intended to press them and thus successfully 
prevented the decree-holder from executing his de. 
cree within the period of 12 years: 

Held, that the judgment-debtor was guilty of 
fraud within the meaning of section 48 of the Civil 
Procedure Code, 1903. Mewa Lau v. AHMAD ALI, 9 
A.L. J. 17 


—— — ——— —— — —— S. 48 -— Fraud, interpre- 
tation of —Judgmenl-debtor's objection to validity of 
sale, if fraud proved "Date of decree’—Order by 

, Appellate | Court —Decree-holder's power to add to 
period of limitation. 
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Section 48, sub-section (2), clause (a, Civil Proce- 
dure Code, requires not only that there should be 
fraud on the part of the judgment-debtor, but also 
that the fraud should be of such a character as to pre- 
"vent the decree-hclder from executing the decree. 

Seshachalam Chetti v. Rajam Chetty, 8 M. L. J. 203, 
relied upon. 

The term "fraud" in section 48 should be inter- 
preted in a wider sense than that in which it is 
generally used in English law. 

Patiakara v. Kangasami Chetti, 6 M. 365, followed. 

The conduct of a judgment-debtor cannot be 
deemed fraudulent simply because his objection to 
the validity of the sale of his property in execution, 
ultimately proves unsuccessful, and that objections 
cannot stand in the way of further execution of the 
decree. 

In tho course of execution proceedings in connec- 
tion with a certain decree, an Appellate Court 
directed that the judgment-debtor should pay a 
certain amount every month in satisfaction of the 
decree: 

Held, that it was not the intention of the Appellate 
Court to supersede the original decree and that the 
order merely determined the mode of payment for 
the satisfaction of the decree, and that if clause (b) 
of sub-section il) of section 48 of the Code be not 
applicable to the case, the decree-holder cannot 
execute the decree after J2 years from the date of 
the original decree though the application for exe- 
cution is made within 12 years of the Appellate 
Court’s order aforesaid. 

A decree-holder cannot, by binding himself not to 
execute a decree for a certain period, add to the 
time which the law allows him to execute it. RAGHU- 
NATH PROSAD v. Kasur PROSAD 


—— —— — —— Sa 60, cl. (n)- Right 
to julure maintenance —Crops on land granted to a 
widow for maintenance — Liability for attachment. 


Where land is granted to a widow to be enjoyed by 
her during her life in lieu of maintenance, what is 
acquired under the grantis not a right to maintenance, 
but to retain property or rather the usufrnct of that 
property. The produce of that land, agit accrues, 
becomes her property and is not exempt from attach- 
ment under the provisions of clause (n) of section 60, 
Oivil Procedure Code, 1908. 


The produce cannot be treated as standing on the 
same footing as aright to maintenance. The crops 
are the widow’s property and available to answer her 
debts. 





What is interdicted by clause (n) is the attachment 
of a mere right to future maintenance, and not of a 
debtor’s property or any interest in property though 
such property or interest might have been granted to 
the debtor for maintenance. Govinpa PILLAY v, 
MakNATCHI Acrr, 10 M, L. T. 493; (1911, 2 M. W. N. 


563; 22 M. L. J. 204 152 
—— ——— S. 75 440 





SS S. 8O—Suit against, pub- 
lic officer for act done in bad faith—Notice to Gov- 
ernment, whether necessary 721 


40 


—— 04-1 8 
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————— S. 92— Power of Govern- 
ment to authorise Sub-Judge to try suit pending be. 
fore District Judge, 


A notification directed by a Local Government toa 
particular Sub-Judge empowering him to try a parti- 
cular suit pending in the Court of a District Judge, is 
not a notification contemplated by section 92 of the 
Civil Procedure Code, 1908. ABDUL KARIM V. ABDUL 
Sopuan, 16 C, W. N. 44; 89 C. 146 24 


S. 92 — Scheme swit— Par- 
ties—Suit by two worshippers of temple— Petition 
by other worshippers to be made parties — Jurisdic- 
tion. 

A guit brought by two worshippers of a temple un- 
der section 92, Civil Procodure Code, for removal of 
trustees and framing a soheme is a representative 
suit. The fact that the sanction ofthe Advocate- 
General has been obtained does not change the cha- 
racter of the suit and it is open to the Courb to add 
other worshippers as parties, if ib be shown that the 
plaintiffs are not prosecuting the suit to the advan- 
tage of the persons they profess to represent. VARA- 
DAYYA CHETTY v. MuUNUSAMI CHETTY, 10 M. L. T. 
514 





























232 
—— S. 92 (2), interpretation 
of— Retrospective effect 264 
—— — —— S, 98 (2)— Point of law 
only to be referred 353 

425, 495, 606 


——— ——— S, 100—Second Appeal 
— Failure to realise true question in CORO UGTA: y— Des 
fect in procedure. 














ae wm — 


Where a lower Appellate Court failed to appreciate 
the true question in controversy between the parties 
but considered the case from an.erroneous point of 
view, in consequence of which the appeal to that 
Court was not properly tried, it was held that the 
appeal should be re-heard. NARAK LAL v. THAGOO 


Lar 455 


S. 102— Second appeal — 
Kurtt as originally framed to be looked. 








— — naa. a áÁÀ 





For the purpose of deciding whether or not a 
second appeallies, the form of the suit 28 originally 
brought must be looked at. 

If in an ejectment suit against a trespasser the 
Court awards damages only, a second appeal will 
- not be barred simply because the decree was for 
money. JAGAN NATH v. DEBI SAHAY 493 


————— —— S. 104 (2), 0. XLUI 
I (i), O. XXI, rr. 90, 92—Order setting 
side sale—Second appeal: 





No second appeal lies from an Appellate order set- 
ting aside a sale under Order XXI, rule 90. But the 
High Court may entertain an appeal as a revision, if 
the@ase calls for further consideration. KUAR RADHA- 
KA RAMAN PRASHAD V. GULZARI KUAR 147 


———s.-——-— S. 105 690 


—- 





GENERAL INDEX. 


1029 


Civil Procedure Code- (1908) —contd. 


———— S. 11 5—2faterial irregu- 
larity—Refusal of jurisdiction — Leaving material 
issue undecided, 


In a suit on & promissory-note executed by defen. 
dant No. 2, the questions were, whether he had autho- 
rity to bind defendant No. 1, and whether his action 
had been ratified by defendant No. 1. The lower 
Appellate Court held that defendant No. 2 had no 
authority to borrow money on behalf of defendant 
No. 1, and that the issue of ratification was imma- 
teria], aud it did not come to any finding upon it. 
That Court also held that in point of law it would 
have been ratification if the defendant No. 1 had 
told the defendant No. 2 to pay the plaintiff from 
his pocket, but as the defendant No. 1 directed 
defendant No. 2 to pay the plaintiff out of his rent 
collections that was not ratification, The Court 
did not come to any finding on the facts alleged to 
have occurred: 

Held, by Stephen J., (whose opinion prevailed), that 
the lower Appellate Court did not decline jurisdiction, 
nor did it act with material irregularity, and 
that the High Court could not interfere in revision. 

Held by Chatterjee, J., thas the Court below left 
the most important issue undecided and so acted 
with material irregularity and virtually refused to 

















exercise a jurisdiction vested in it by law. Bars Natu 
v. JANG BAHADUR 657 
S. 14] 859 

——— —— —— S. 144 179 








CT -— S. 1 5I, O. XX, r.3 
—Interlocutory judgment—Right of successor to re- 
consider — Civil Procedure Code (Act V of 1908), s. 92 
(2), interpretation of — Retrospective effect —— Civil Pro- 
cedure Code (Act XIV of 1882), s. 539— Scheme suit 
instituted before passing of new Code— Bar under sec- 
tion 92 (2)— General Clauses Act (X of 1897), s. 6, 
scope of —Interpretation of Statutes—Procedure Acts. 
A Judge has power to re-consider an interlocutory 

judgment delivered by his predecessor on any issue 

before the final disposal of the case, if the interlocutory 

Judgment is based on an erroneous assumption or 

hypothesis. 

Where a provision in an enactment is in its nature 
declaratory, the presumption againsb construing ib 
retrospectively is inapplicable. 

Where the Legislature allows an interval of time 
between the passing of an enactment and its com. 
mencement so that steps might be taken for avoiding 
any hardships arising from the change of law, the 
inference is that the enactment was intended to have 
retrospective effect. 

The operation of section 6 of the General Clauses 
Act is limited to cases in which the change in the 
law is the result of a mere repeal of the o'd enactment 
and does not extend where it is due to an addition to 
it. 

The Code of Civil Procedure, 1908, contains no 
saving of pending suits from its operation. The gene- 
ral intention of retrospectivity is indicated by the 
Bpecial savings of pending arbitration proceedings 
and the present right of appeal. 

The provisions ofsub-section (2) of section 92 of 
the Code of Civil Procedure are of a declaratory 
nature inserted with a view to settle the point whe- 
ther the provisions of the corresponding section 539 
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of tne former Code were mandatory or not; conse- 
quently, they operate retrospectively. 

A suit for removal of certain trustees and for the 
proper administration of a trust instituted without 
‘the sanction of the Advyocate-General would be 
barred under section 92 (2) of the new Code even 
if the suit was instituted in 1904. 

In 1904, the point whether the provisions of sec- 
tion 539 of the old Civil Procedure Code were 
mandatory or merely directory was a most doubtful 
one for the Province of Sind and a plaintiff cannot be 
said to have had in 1904 an indubitable right to 
bring & scheme suit without the sanction of the 
Advocate-General or other officer authorized under 
section 539, 

The subsequent ruling of the Judicial Commis- 
sioner’s Court Sind in 1907, Radhibat v. Kundanmal, 
1S. L. R. 155, cannot properly be said to operate 
retrospectively so as to vest in plaintiff a right at the 
date of the institution of suit which he did not pos- 
sess in the state of the laws then existing as inter- 
preted by the Bombay High Oourt or the Sind Sadar 
Court. Hemanpas v. CHELLARAM, 5 S. L. R. 184 264 


—— QO. I, r.9 123 


O. I, r. 9 —Applicability 
of the rule— Hindu Law-—-Morigage-—Swit against 
joint Hindu family for sale of mortgaged pro- 
perty— One of the members not made defendant within 
limitation—Obdjection as to non-joinder taken at 
earliest opportunity, effect of—Dismissal of suit— 
Limitation. 

G. sued O. and others, members of a joint Hindu 
family, on foot of a mortgage for sale of the mort- 
gaged property. G., however, did not implead an 
infant of the defendants’ joint family as party to the 
suit within limitation. An objection as to non-joinder 
was taken at the earliest opportunity: 

Held, that under the circumstances the entire suit 
should be dismissed as time-barred. GEeNDAN Lan v. 
BABU Ran, 9 A. L. J. 86 | 


A ded 





Lon sal 








0. I, F. IO-—-Sutt 4n- 
stituted by a person having no interest in the property 

— Right person added as plaintif subsequently by 

order of Court —Discretion, t 

A. and K. were brother and sister living in the same 
house. Defendants builb a construction encroaching 
upon a portion of the house in which A. and K. lived. 
A. brought a suit for injunction and demolition of 
the construction. Later on, it turned out that K. was 
the owner of the house and that A. had no interest in 
it. The Court made K. also a plaintiff in the suit and 
proceeded to decide the case: 

Held, that the suit could proceed between the par- 
ties, and that having regard to the circumstances of 
the case andto the fact that A. was living in the 
same house with his sister K., the joining of K. as a 
plaintiff by the Court was not an unreasonable or 
illegal exercise of the powers conferred on the Court 
by Order I, rule 10, of the Civil Procedure Code. 
ABDULLAH BEG v. ABDUL Hasan 350 
Q. 5, r. 17—8ervice of 
summons —Substituted service— Ordinary residence — 
Leaving temporarily — Due and reasonable diligence 
to find defendant. 


. [fs person Jeaves his place of residence only tem- 
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porarily, ib cannot be said that the house which he 
occupied is not where he ordinarily resided. 

A peon went to serve the defendant with a sum- 
mons, but could not find the defendant at his place of 
residence. Upon inquiry he was told by the defend- 
ant’s wife that her husband had gone to B., a place 
in the Madras Presidency. He thereupon affixed a 
copy of the summons to the outer door of the defend- 
ant’s house. The defendant returned to his house 
about three months after this: 

Held, that the peon had used all due and reason- 
able diligence within the meaning of rule 17 of Order 
V of the Code, and that service of the summons had 
been properly effected. SITARAM v. KALANDI ae 


oo 0. 5, r- 28—Service of 
notice—BSepoy— Notice received without objection 
without the intervention of Commanding Officer. 
Where a notice of appeal was sent to a sepoy rə- 

spondent without the intervention of his Commanding 

Otficer and the sepoy received it without demur, he 

cannot subsequently urge in an application to set 

aside the ew parte decree, that he was not duly 
served, the notice not having been seng through his 

Commanding Officer. SANTU v. ARJAN Das 318 


T 0. 6, r: 7 128 
OO NN M SN mama 0. 6, i 17 Suit to 


recover account-books from one’s servants—-Amend- 

ment of plaint~Adding further relief to recover 

moneys. 

Where a suit as originally framed is to recover tho 
account-books of the plaintiff from his servants who 
were in charge of his business, an applicatio for 
amendment, before any evidence was recorded, mere. 
ly claiming by way of further relief the moneys due 
from them also on the facts stated in the original 
plaint is proper and should be allowed. The fact 
that the further relief asked for might have been 
barred in the interval does not by itself render the 
amendment improper. i 

Account-books are personal property and a suit to 
recover them from servants would lie. SEYUGAN 
CHETTY v. KRISHNA AiYANGAR, 10 M. L. T. 557 

268 
——-0.9,rr.8,9 859 


— (— — Q. 20, rr. I I 204 


T 0. 20, F- 1 2—Determi- 
nation of principle for ascertaining mesne profits — 
Decree— Appeal. 

An order by which a Court determines the princi- 
ple whereupon mesne profits are to be assessed and 
directs their ascertainment by a Commissioner, is an 





ih iain a ed 





























interlocutory order in a pending suit and not appeal- 


able as a decree. DALGLIESH v. NANDAN MissER 


. 186 
—————— 0.20,r.23 264 
——————— — 0.21,r.2 424 


—Ó—— MÀ — —À 0; 21, Ya Zs Sub- 
rr. (I), (3)—Fraudulent arrangement between 
decree-holder and judgment-debtor — Adjustmeng of 
decree in parí— Arrangement not certified, effect of — 
Decree-holder’s fraud.— Estoppel against precise term 
of enactment. | . 

An arrangement between the decree-holder and 








Yol, XIII] 
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the judgment-debtor of a compromise instalment 
decree to the effect that the latter should make 
defaults in the payment of instalments, in collusion 
with the deoree-holder in order to give the latter an 
opportunity of executing his decree so that certain 
property instead of being sold out of Court ac- 
cording to the stipulation in the compromise, should 
be sold in execution, isan adjustment ofthe decree 
in part to the satisfaction of the decree-holder, 
within the meaning of Order XXI, rule 2, of the 
Code of Civil Procedure. Such an arrangement 
ought to have been certified to the Court, and if 
not certified if would not be recognised by the 
execution Court. 


Order XXI, rule 2, sub-section (3), applies even 
where the decree-holder is guilty of fraud, 

There can be no estoppel against the precise 
terms of & provision of the Code. Saam LAL v. 
Hazari Mar, 15 0. L. J. 451 326 


Tees oe ——Q. Al, V. 2 (2), a 
0. 21, Ya 2 (3)— 


Uncertified payment—Court cannot allow it to be 
proved in execution. 


er jina anah 








In execution of a decree, the Court should not 
allow the judgment-debtor to prove those payments 
which had not been certified under Order XXI, 
rule 2, of the Code of Civil Procedure, 19938, 
within the prescribed period. JANKI PARSAD v. 


THAKUR Das 2l 
O. 21, r. il (3) 
365 














——— —— ——— O, 2l,r. 16 324 
M 659 
0, ai, rs 39 —Swt 


and decree for joint possession, 


An action for joint possession is maintainable and . 


a decree for such possession must be given unless 
the Court deems it unreasonable in the interests of 
all the parties concerned to pass such a decree. 
JAGAR NATH v, RAMPRAL, 8 A, L. J. 1312; 3) A. 
160 79 











O. 21, rr. 46, 54 
—Üivii Procedure Code (Act XIV of 1882), ss. 


268, 274— Attachment of debt—Debt secured by a 


hypothecation bond —Moveable property—Inmmoveable 
property —General Clauses Áct( X of 1897) — Transfer 
of Property Act (IV of 1882), s. 58. 


A debt secured by a hypothecation bondis moye- 
able property within the meaning of rule 46 of Order 
~ XXI, Civil Procedure Code, 1908. 

The provisions of rule 54 of Order XXI, Civil 
Procedure Code, are not meant to apply to pro- 
perty of the nature of a debt secured by a 
hypothecation bond. The provisions seem to con- 
template that the immoveable property should be 
in €he nature of tangible property. 


Security must follow the debt and if the debt is 
once attached, the benefit of the security would 
accrue to the attaching creditor, if his remedy against 
theg property still exists. NATARAJA IYER v. SOUTH 
INDIA Bang, 10 M. L. T. 508; (1911) 2 M. W. al 
690; 22 M. L. J. 105 

: baa a 0. 210, r. 53 659 
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—— 0.21, r, 54 9r 

. 21, Ya 58 — Simple 
money-decree— Attachment — Objection by transferee 
of property, 

Where property is attached in execution of a 
money-decree, a transferee of the property is entitled 
to prefer an objection to the attachment under 
Order XXI, rule 58. NIHAL CHAND v. ABDULLAH 


; 3 

Pg) a TON ey E E mS Q.21, rr. G6, 90 — 
Notice to judgment-debtor to settle details in sale 
proclamation — Effect of non-objection by judgment. 
debtor-—Judicial sale not to be assailed om technical 
grounds —Sales to be conducted by fair methods— 
Civil Procedure Code (Act XIV of 1882), s. 291— 
Hour of sale to be inserted in sale proclamation — 
Non-insertion, material irregularity. 











oy 


- 


lfin &sale proclamation the value of the pro- 
perties to be sold, is understated, and this is caloulated 
to mislead bidders, &nd to prevent them from offering 
adequate prices or from bidding at all, and an al- 
together inadequate price is offered, me sale is liable 
to be set aside. 

An inquiry under Order XXI, rule 65, is intended to 
be of the most summary character. But the judgment- 
debtor has notice of the proceeding and has an op- 
portunity to take exception to the statements proposed 
to be entered in the sale proclamation. If his 
objection as to under-valuation is not heeded by the 
decree-holder, the latter proceeds with execution with 
full knowledge that if he purchases the properties for 
a small amount, the validity of the sale is sure to be 
challenged by the judgment-debtor. But ifthe judg- 
ment-debtor, with notice of the proceedings, does not 
object to the entries in the sale proclamation at that 
stage, a subsequent objection by him on the ground 
of inaccuracy or insufficiency of description, is not 
likely to be entertained by the Court, 

Arunachellam v. Arunachallam, 15 I. A, 171; 12 M. 
19, referred to. 

Although the validi&y of judicial sales, properly 
conducted, should be supported and should nob be 
allowed to be assailed on technical grounds, yet, at 
the same time, the purity of judicial proceedings in 
connection with execution sales should be assured 
to a reasonable extent; and a decree-holder should not 
be allowed to employ the machinery of the Court 
to secure for himself ata grossly inadequate price the | 
properties of his judgment-debtor by methods which 
will not bear examination. 

Obiter dictum.—When a sale is adjourned under 
section 29l.of the Civil Procedure Code of 1882, it is 
necessary to mention the hour of sale, and an omis- 
sion to do so is a material irregularity. PRAN SINGH 
v. JANARDAN SinGH, 14 C. L. J. 641 337 


-————————-——0.21,v.89 365 


——— —— —— —— O, 2I, Ya 89 —Auction- 
sale—Application to sel aside sale —Application, verbal - 
or written— Person interested may apply. 

An application under Order XXI, rule 89, to set‘ 
aside an auction-sale need nob be in writing, but 
the application, whether made orally or in writing; 
must be in time. 

A deposit of money alone is nob sufficient. 

Tender bya person who is neither a general or 


* 
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special attorney, nor a Vakil or Mukhtar for the 
owner of the property sold, is nob sufficient tender 
within the rule, Sanvor BEGAM v. HAIDER SHAH, 9 
A. L, J. 12 


SIUE EC EIE O. 21, r. 89—Sale of 
property by gudgment-debtor after auction-sale— 

` Right of judgment-debtor or his transferee to make 
an application for setting aside auction-sale. 

If a judgment-debtor sells his immoveable pro- 
perty, after it has been sold by auction, then 
neither he nor his transferee has a right to make 
an application under Order XXI, rule 89, of the 
Code of Civil Procedure to set aside the auction- 
sale. ISHAR Das v. Asaf ALI KHAN, 9 A. L.J. 19 


134 
O.21I,r. 90 





147 
O. 2I, r. 90—Non-in- 


sertion of hour of sale in sale proclamation— Ma- 
terial irregularity — Conditional sale nob to be set 
aside on technical grounds 


0. 21, rr, 91,92 
365 


























——— — —À M — O. 2l, F. 92 147 
— — ro — € — O. 2, Pu 5 70 
——M A—MÓMÓ SC —Í n — —Á O, 24, rr. q—8Swit jor 


recovery of debt—Deposit of amount in Court by 

defendant—Coats, award of —Discretion of Court. 

In a suit for the recovery of a debt, where the 
amount has been deposited in Court, the Court has 
a discretion as to the disposal of costs. RAMASAMI 
REDDI 4$. LAKSHMIAMBAL ÁMMAL, (1911) 2 M. W. N. 
668 200 


O. 24, r. 4 (2) —Deposit 
of amount in Court—Costs, award of—Finding as 
to which party was most to blame  mecessary— 
Demand before suit. 


——S — — aM a am 


Where, in a suit for thə recovery of a debt, 
the defendant pays the amount in Conrt under 
Order XXIV, rule 4 (2), and plaintiff avers that 
he made demands before suit but defendant denies 
them, the Court should, to enable it to determine by 
whom the costs have to be paid, record a finding 
as to whether plaintiff demanded the amount before 
suit. JAYANTI  KISTAPPA v. JAYANTI CHINNAPIYA, 
(19013) 1 M. W. N. 38 188 


—————————0.32,r.4(3) 414 
O. 34, r. I—Suit for 


redemption of trust properties — Parties —Non-j0inder 

of trustees — Bad and fatal to the suit, 

One of three Uralars alone cannot institute a suit 
for redeeming a Kanom without making the other 
two parties to the suit. MALAPPURATH PARAMADHA- 
THIL v, CHANNAZHI KRISHNAN, (1911) 2 M. W. N. 
537 2 


—— a -— emmm 





0. 37 244 


a nn LL aana aan 0. 41, F. IO— Security 
Jor respondent’s costs—Appeal by servant of Govern. 
_ment—Interest of Government—Appellants not hav- 
wg means to pay costs—Nature of security—Bond of 
Secretary of State. 5 
.Where it appeared that the respondent's costs 
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whieh the appellants were ordered to pay amounted 
to two lacs and fifty thousand rupees, that the appel. 
lants have no such means as tobe able to pay costs, 
that the prosecution of the appeal will entail a very 
heavy expenditure on the part of the respondent, and 
that the suit was and the appeal is being carried on 
by ihe Government on behalf of the appellants, Go- 
vernment servants, ab an enormous expense: 

Held, that this is eminently a case where the Court 
of Appeal should exercise its discretion in favour of 
directing security for cosis. 

The security was ordered to be taken in the form of 
a bond of the Secretary of Staie, the respondent be- 
ing satisfied with the same. Weston v, PEARY MOHAN 





Das, 16 C. W. N. 119 335 

— —— O.4I,r. I8 694 
————— —— 0. 4 I, r. 20 S06 
—— — — —_ — — O. 4I, ra 2Z-Cross- 


objections by respondent—Appeal not maintainable, 

whether cross-objections sustainable, 

A respondent is entitled to file cross-objections 
even where the appeal filed by appellants is not main- 
tainable at all. SHANKAR LAL v. SARUPLAL 


ENG ELSE A NER OQ. 41, Fa 22, sub- 
F. C1)—Cross.objection against co-respondent—Test 
to be applied—Mortgage-sutt. 

Order XLI, rule 22,sub.rule (1) of the Civil Pro- 
cedure Code of 1908 is comprehensive enough tp 
admit ofa cross-objection by one respondent against 
another, 

The test to be applied is, where the questions, 
which arise between the several sets of parties, are 
so connected that one of them ought not to be 
allowed .to re-open matters, so far as he is concerned, 
without an opportunity being allowed, in the interests 
of justice, to another to protect himself by urging his 
objections, even though they be directed, not against 
the appellant, but against a co-respondent. 

In a mortgage:suió the queston were, whether 
the plaintiff's mortgage took effect from the date of 
execution (January 19th, 1908),or from the date of 
registration (January 28rd) that is, whether it was 
entitled to priority overthe mortgage of defendants 
Nos. 3 and 4, dated January 22nd, and whether the 
mortgage set up by defendant No. 5 was genuine. 
The Court held upon the first question in favour of the 
plaintiff and onthe second question, against defen- 
dant No. b who appealed making the plaintiff and the 
other defendants, respondents. Defendants Nos. 3 
and 4 preferred a cross-objection to the effect that 
the plaintiff’s mortgage took effect from January 23rd 
and was not entitled to priority over their security: 

Held, that the cross-objection was competent. 
JADUNANDAN Prosan SINGH v. KOER KALLYAN SINGH, 
18 C. D. J, 61; 16 C. W. N. 612 ` 65 


— — ai kana O. 41, K. 23 813, 
855 
O. 41, Fa 27 ~-Further 


evidence in appeal. : 

The provisions of Order XLI, rule 27, of the Civil 
Procedure Code are not intended to givea partye a 
second opportunity of proving his case but to supply a 
defect in the existing evidence on the record. KHA. 
ZAN SINGH v. PANNA Lar, 9 A. L. J. 599 131 
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Civil Procedure Code —(1908)—conold. ' 
Hs —— ——0.41,r. 3l 194 
ada mi, amma = EN 0. 41, Pa 33 176 

















0.41, r. 33 — Appeal 
by one plaintiff out of many-—Decree in favour of all. 
Rule 33 of Order XLI of the new Civil Procedure 

Code (Act V of 1903) justifies an Appellate Court to 

decree in favour of all the plaintiffs, what they are 

entitled to get collectively, though ouly one of them 

has appealed. BHAGTU v. Bua Ditra, 26 P.W. R. 

















1912; 34 P. L. R. 1912 957 
—— ——O.43,r. I (j) 147 
G. 43, ra I (k)— 


Abatement order — No application to set aside abate- 
ment-—Appeal— Reviston—Punjab Courts Act (XVIII 
of 1884), s. 10 (1) (a). : 

No appeal lies under Order XLIII, rule 1 (k), 
Civil Prucedure Code, 1908, where there has been no 
application to the Court to set aside an abatement. 

‘he failure of a person to apply to the Court to set 
aside abatement precludes interference with the 
order of abatement by way of revision under section 70 
(1) (a) of the Punjab Courts Act, THAKAB Das v. 
Parma Nann, 95 P. K, 1911 953 


0.47 365 


0, 47, r. | —Review— 
Inconsistent judgment in the same case -Error appa- 
rent on face of the record, 

e Where in the same case the High Court by mis- 
take gave two inconsistent judgments, one before and 
one atter remand, the error was held to be apparent 
on the fuce of the record and was corrected on re- 
viewe Oupa BiHAR: PANDE v. MAHADEO Saunt 646 


O. 47, r. I (1)-—Re- 
318 











A 


























view of ex parte decree 





Sch. i, Appendix 
E, Form 29 —3ale in execution — Bid considered 











highest by Nazir conducting sale —He-opening of bids . 


_by order of Court —Higher bid obtained and bidder 
declared purchaser —Legality of procedure. 

Qertain property was put up for sale in execu- 
tion, andthe patitioner offered a bid of Rs. 9,000 
which the Nazir, who was conducting the sale, 
treated as the highest. 
was represented to the Court that other persons were 
wiiling to bid Rs. 15,000. The Cours thereupon 
directed that the sale should proceed, and the result 
was that the opposite party bid R3. 15,000 and was 
declared to be the purchaser: 

Held, that there was sufficient warrant for the 
procedure adopted ky the Court, in the third of the 
conditions of tale which are adopted as a part of 
the proclamation of sale, Form No. 29, Appendix EHE 
of Schedule I of the Civil Procedure Code of 1908, 
and that in the interests of justice the High Court 
should not interfere. ASHUTOSH CHATTERJES V, U- 
DHINDRA CHANDRA MOoULIK 597 


Sch. lil, para, 14 
on 520 


—— ma —— Sch. II, para. 15 
: dd 234 


520 
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Commision Judicial functions of Court not to 

ee ae Procedure Code (Act V of 1908), 

s. 75. 

The judicial functions of a Court cannot be dele- 
gated to a Commissioner. The power of a Court to 
issue a Commission is defined in section 75 of the 
Code of 1908. RAM NARAIN SINGH v, ODINDRA NATH, 
15 0. L. J. 17 440 


Common Nuisance. 
CEDURE Oops, s. 1838, 


Company, joint stock, limited— Proprietors of 
zemindary Jorming into limited company— Legality— 
Public policy. 

The proprietors of a zemindari being numerous and 
their separate interests minate, they formed them- 
selves into a joint stock limited company: 

Held, that the means adopted for the management 
of their property would seem to be beneficial and 
that the recognition of the company was not conbrary 
to public policy, as its existence does not injure 
or endanger the rights of anybody. LAL GOPAL 
DATTA CHOWDHURY v, KHOROORIAU MAJOZILLA ZEMIN- 
DARY SYNDICATE, LD., 16 C. W. N. 297 673 


Compensation. 
CODE, 8, 250. 


See CRIMINAL PRo- 


See CriMINAL PROCEDURE 











— Alienation by widow-—Suit by 
reversioners —Refund of purchase-money to alienee 
and delivery of property to plaintiffi—Alienee’s 
right to interest from date of widow's death-—Ex- 
cess extent discovered on later measurement 450 


Complaint —Dismissal—No opportunity given to 
complainant to prove case— Criminal Procedure Code 
(Act V of 1868), ss. 202, 203. 

After the examination of a complainant on oath, 
ihe Magistrate is bound io dismiss the complaint at 
once, or to elect to hold inquiry under section 202, 
Criminal Procedure Code, before issuing process. If 
he elect to do the latter, it is his duty to impress 
upon the complainant that he should produce his 
witnesses on a particular day fixed for hearing; and 

‘ifon that ddte no witnesses are produced, the Ma- 
gistrate should dismiss the complaint. 

A Magistrate made some inquiry from the Solicitor 
of the accused and looked into the papers filed by 
the accused before the Police, and thereupon dismiss- 
ed the complaint: 

Heid, that the action of the Magistrato was irregu- 
lar and that he should have given the complainant an 
opportunity to prove his ease. SANDYAL v. KUNJEs- 








WAR Misra, 16 C. W. N. 741 791 
Compromise by agent 92 
OPNS Constrution 269 











Vakil’s power to compromise — 
Vakil exceeding power—Compromise prejudicial to 
client 595» 





—-- —-- decree. See RAZINAMA DECREE 


- 











Compromise obtained 
under undue influence —Suit to set aside ihe decree, 
whether maintainable, 

A suit to set aside a consent decree obtained under 
undue influence is maintainable. SHAMINATH v. RAM: 





Jas, 9 A. L. J. 1; 84 A. 143 80 
Concurrent sentences, when can be 
passed 109 
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Condonation. See EsrorPEL. 


Confession —Ineriminating statement—Asking 
forgiveness 398 








of guilt before Poliee— Not to be 
allowed to go in as evidence 783 


Consent—Attestation of deed 613 


Consideration --Hundi drawn by principal 
for à gambling debt paid by agent 319 


Conspiracy —Suit for damage, whether maintain- 
able —Standard of proof —Plaintiff to be kept strictly 
to cause of action set forth in plaint —Pleading — 
Criminal conspiracy, when gives rise to Civil liability 

_ Arrest of father to induce son to confess crime- - 
Civil Procedure Code (Act V of 1908), s. 80—8Suit 
against public officer for act done in bad faith —Notice 
to Government, whether necessary —Limitation Act 
(IX of 1908), Sch. I, Arts. 23, 36, 120 —Suit for 
damage for conspiracy —Special damage to be proved 
by plaintiff —Pecuniary oss to be proved, 

The law does not permit ofa man being arrested 
in order to put pressure on his son to confess, even 
if the person causing the arrest believes that by so 
doing he will get evidénce that will lead to the con- 
viction of persons engaged in a huge conspiracy. 

. There is no rule in the Indian Evidence Act 

that the standard ef proof of a conspiracy in a suit 

for damages in consequence of injury resulting from 
the conspiracy, must be the same as if the defen- 
dants were being tried on a criminal charge. 

Gopessur Dutt, In the goods of (unreported), relied 
upon. 

a guit to recover damages resuletag from a con- 
spiracy is maintainable in British India. 

The plaintiff in & suib on a conspiracy must be 
kept sbrictly to the cause of action that he has set out 
in his plaint, 

A criminal conspiracy gives rise to civil liability 
if special damage has been suffered by the plaintiff. 

A. public officer sue in respect of an act done in 
bad faith is not entitled to notice under section 80 of 
the Civil Procodure Code, 1908. 

A suit to recover damages resulting from a con- 
spiracy, falls within Article 36 or Article 120 of the 
Limitation Act, 1908, and not within Article 23. 

In order to sustain such a suit, the plaintiff must 
prove special damage and the conspiracy must be 
the proximate cause of the damage or the damage 
must be suchas to have been in the contemplation 
of the parties. 

Pecuniary loss caused directly by the condact of 
the defendants must be proved in order to establish 
a cause of action; but the amount of damage need nob 
be limited to the precise sum so proved. PEARY 
Monan Das v. Weston, 16 C. W. N. 145 721 


Construction of See 
RAZINAMAH DECHREE, 


pr PEE 
z 


compromise-decree. 


See COMPROMISE DECREE, 











269 


DECREE, 


ERROR, d 


of compromise 


of decree. See 


peni iin oe ien 


CONSTRUCTION OF, 











Dahyak— Under-proprietary 
-righi—Oudh Rent Act (XXII of 1886), s. 3, tis, (8) 
and (9) —United Provinces Land Revenue Act (LIT 
of 1901), a. 4, cl. (16) —Oivil Court jurisdiction — 
Declaration of a person as d mere Thekadar. 
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Construction -contá. 


The defendants’ ancestors brought a suit in the 
Settlement Court for sub-settlement on the assertion 
that they held the village in biri-tenure. The claim 
for sub-settlement was disallowed and all that they 
were held entitled to was & decree confirming their 
existing possession coupled with a condition that 
the Talukdar was always to retain the power of fix- 
ing their rent and of renewing the lease. It was also 
declared that they were entitled to an allowance as 
dahyak of 10 per cent. on the amounts of rent fixed 
by the Talukdar. If they accepted the terms of the 
lease offered by the Talukdar they were to be entitled 
to deduct the allowance from the rent payable by 
them. In case they refused to accept the terms they 
were to be paid 10 percent. out of the annual rental 
received by the Talukdar. It was admitted that for 
Some years subsequent to the Settlement decree they 
were out of possession, the superior proprietor having 
leased the village to other persons during that 
time: 

Held, that, whether or not the right to receive dahyak 
is heritable and transferable, a right of possession such 
as was conferred by the above decree is neither herit. 
able nor transferable: 

Held, further, that having regard to the language 
of the decree as a whole the right of the defendants 
did not amount to an under-proprietary right as de- 
fined in the Oudh Rent Act and the United Provinces 
Land Revenue Act (IIL of 1901): 

Held, also, that a Civil Court has no jurisdiction to 
make a declaration that a person is a “mere thekadar" as 
such declaration amounts to a determination of the 
class of tenancy which is exclusively within the cog- 
nizance of the Revenue Courts. PaRwEsHAR Dat v. 
MOHAMMAD ABUL Hasan Kuan, 14 0. C. 835 809 


——— ——- OF deed-Power of attorney 
—Words giving general powers 92 











Sale or mortgage —Criteria 
66 


Will or gift 409 


of document—Eatry setti. 
ing accounts and recording amount duo under 
mortgage 





rm c EET ERE E NR]. 











—— 











Sale of share, excluding sir 
bila lagan, construction of—Covenant by vendor to 
pay rent, if subsequently assessed-—Contract to in- 
demnify ~—Limitation Act (IX of 1908), Sch. I, Art. 
83. ‘ 

Where a person made a sale of his two-annas share 
“ba istisnae sir 80 bigha kham nambarhas zai bila lagan’ 
and if was admitted that the purchaser paid the 
revenue for the whole two-annas share: Held, that 
the reservation of rent excluded the notion that 
the vendor remained proprietor of the sir plots and the 
stipulation was merely a contract between the parties 
that the vendor was to remain in possession of the 
land free of rent. 

Where the vendor in a sale-deed in respect of 
certain lands held free of rent makes a covenant 
agreeing to pay rent in case any rent is subsequently 
assessed on ib and decreed against the vendee, a 
claim by the vendee to recover the rent assessed on 
the land and decreed against him is a claim updh a 
contract to indemnify and is governed by Article 83 of 
Schedule I of Act IX of 1908. TAJAyMAL HUSAIN v.' 
Raunak Ali, 15 O, 0, 26 979 








Vol, XIII) 
Construction—concld. 
— ——— —— OF grant 155 
—— ———— —— — — Maintenance granb 148 
——— ——— — —— OF Kabuliat 423 


of Karar—Allotment for 
maintenance Tavazhi—Partibility—Waki properties 

—Rent— Arrears of profits—Limitation Act (XV of 

1877), Sch. II, Arts. 109, 127. 

Where by a karar executed between the members 
of a Muhammadan family in Malabar, following the 
Muhammadan Law of Inheritance, certain prcperties 
which had been constituted wakf properties were, 
after making provision for the expenses of the wakf, 
set apart for the maintenance of various members 
of the family, each branch of which was desoribed as 
tavazht and the property was stated to be inalien- 
able: Held, in a suit for partition by the children of 
one of such three donees, that the plaintiffs were en- 
titled to division. 

The object of the stipulation against alienation was 
to prevent an infringement of the rules of Muhamma- 
dan Law applicable to wakfs. The description in the 
karar of the doneses as a tavazht did not by itsolf 
attach the custom of indivisibility to the properties 
allotted to them. 

The general rule of law is that holders of limited 
estate in property are entitled to enforce partition of 
the Same, 

Article 127 of the Limitation Act is inapplicable to 
Muhammadans. Consequently, a plaintiff can only 
recover profits for three years under Article 109 of 














the Act. OHERIA [MBICHI Bragg v, Sygn Anr, (1912) 
1 M. W.N. 45 791 
—— —— ~~ aan Of lease 481 

-- ———Of Statutes. See INTER- 


PRETATION OF STATUTES. 

of Wajib-ul-arz. 
WAJIB-UL-AR2; PRE-EMPTION, 
———— — Of Will. See Witt. 


Contract and conveyance, difference between 
571 
943 


of service as managing agent to limited 
Company--Enforcement of contract—Indirectly 
obtaining relief 


See 














———— ——, place.of performance 


Lone 
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Bought-note signed by agent Authority 
of agent—Power-of-attorney, construction of — Power 
of re-sale—Non-appropriation of goods to fulfilment 
of contract — Measure of damages. 

The defendants authorized their agent by a power- 
of-attorney to direct, superintend, manage, con- 
trol and carry on in Caleutta,iu the name of defen. 
dants, the business of general merchants as carried 
on by the defendants in Singapore and elsewhere. For 
that purpose, the widest powers were vested in the 
agent, followed by the qualification that nothing 
therein contained should be deemed to authorize the 
attorney to speculate in gunnies, opium, shares or 
exchange. Theagent under the power-of-attorney 
signed a bought-note for the purchase of 
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Contract—conta. 


the general character of the business, and were not 
intended to limit the articles in which business was 
to be done or to define the terms on which it was to 
be conducted; and that mereim prudence of tha act did 
not render it unauthorized. 

In the contract, ib was agreed that delivery of the 
sugar was to be taken on a certain date, “in default 
the sellers will have the option of re-selling the same 
* * * and hold the buyers responsible for all 
consequences.” In a suit by the sellers for the 
alleged breach of the contract, they claimed as 
damages the difference between the contract price 
and the amount realised on the re-sale which took 
place about a month after the due date. There wag 
no evidence as to any damage on the due date: 

Held, that, as the sugar was in bulk and the vendors 
had not even appropriated the goods for the pur. 
poses of the agreement, it could not be said that 
there were goods to which the powers of re-sale &pplied 
80 a8 to make the result of that re-sale the measure 
of damages, and that the suit should fail. AwGuLIA 
AND Co. v, Sassoon AND Co., 16 C. W. N. 598 705 
Mutuality—Evidence — Minor — Specific 

performance--Minor’s | benefit —Subsequent repudia- 

tion by guardian— Better offer. 

The mutuality of a contract does not depend on 
the evidence for it, and if a mutual contract existed 
the fact that it would under certain circumstances 
have been difficult to prove it, does not affect its 
validity. 

A contract which is fora minor's benefit may be 
specifically enforced against him. Therefore, a valid 
agreement lawfully entered into on behalf of a 
minor and for his benefit, cannot be repudiated if the 
guardian subsequently finds he can make a better 
wig be reacts Lan Gorau Darra OHOWDHURY 
v. KHOROORIAH MAJOZILLA ZEMINDARI SYN 
jo R o RI SYNDICATE, LD., 
—— — sale of goods —Lien for unpaid purchase- 

n ~ Consideration agreed to be paid at a future 

The defendant in this case sold certain 
plaintiff receiving a part of the eee n 
time of sale and agreeing to receive the balance b 
instalments; the goods were agreed to be Mel ere 
some on demand and the rest on a date before the 
date of payment of the first instalment. The defend- 
anb having failed to deliver the goods, the plaintiff 
claimed damages: 

Held, &hat the defendant was liable. 
Das v. SHAMAS Din, 207 P. L, R. 1911 92 
—— —- Provision for benefit of third parties— 

Right of such third parties to en ‘stan d 

their a j pu kah kah 
| Where, ata partition between the members of a 
joint Hindu family, provision is made for the female 
members of the family the latter are entitled to en 
force the same and sue upon it. ` 

Defendants Nos. 3and 5 entered into a deed of 
partition whereby their mother was to get certain 
land which was to be taken by her dauchter 
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Contract Act (IX 011872), S. 23 297 


S. 23— Gambling debt of princi- 
pal paid by agent 19 


S. 39, applicapility of — Mortgage 
—Consideration, part-payment of—Swuit for forecio- 
sure, maintainability of — Contract and conveyance, 
Gifference between. 

In a suit upon a conditional mortgage, a decree for 
foreclosure may be passed though the mortgagee had 
failed to pay the whole of the mortgage-money to the 
mortgagor. 

Per Karamat Husain, J. -There is a fundamental 
distinction between a contract and a conveyances, i.e, 
a transfer of an interest in land, and for this reason 
the rights and duties of the parties to a contract are 
quite different from the rights and duties of the par- 
ties to a conveyance. 

A mortgage under the Transfor of Property Act is 
a transfer of an interest in the land mortgaged and 
not a mere contract. No sooner a valid mortgage- 
deed is registered, an interest in the property mort- 
gaged vests in the mortgugee in the absence of a con- 
tract to the contrary, notwithstanding the fact that 
the mortgage-money has not been paid by the mort- 
gagee to the mortgagor. The mere non-payment of 
the mortgage-money cannot have the effect of ren- 
dering the mortgage invalid. 

A mortgage cannot be cancelled under section 39 
of the Indian Contract Act, 1872. RasHIK LAL v. 
RAM Narain, 9 A. L. J. 198 573 


—-S. 45—Contract—Specific perfor- 
mance —Contract with a number of persons — Right of 
one to enferce specific performance — Vendor and pur- 
chaser. 

Where an agreement is made to sell certain pro- 
perty to several persons, one of the latter only cannot 
claim specific performance of the agreement. Kor- 
PALLI RAMIAH v. SAJJA SUBBIAH, ll M. L. T. 192; 
(1912) 1 M. W. N. 415 


S. 62-—Novation of contract — 
Mortgage-deed emecuted in consideriion of previous 
bonds — Deed, not registered —Merger— Waiver —Right 
to sue on previous bonds—RHegistration Act (XVI of 
1908), s. 49. 

Where a mortgage-deed requiring compulsory re- 
gistration is executed in considerarion of previous 
bonds but the deed is not registered, there is no 
novation of contract, as the mortgage-deed being 
unenforceable in law does not constitute a new con- 
tract. 

' Agthe Cours cannot look at an unregistered mort- 

gage-deed which requires compulsory registration, 

there can be no merger of the previous bonds in the 

mortgage-deed. à; 

The promisee is, therefore,entitled to sue on ihe 
previous bonds in spite of the unregistered deed of 
mortgage. ABDUL KAYAM v. BAHADUR VITHOBA, 14 
Bom. L. R. 26 858 


—— ——ss. 69, 70 144 


S. 7O-Contribution suit — Rent. 
decree against co-sharer tenart— Decree satisfied by 
judgment-debtor —Swit by him against co-sharers — 
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Contract Act—contd. 


in full the decretal amount, is entitled to get contribu- 
tion from his co-sharers in respect of their shares, 
under section 70 of the Contract Act. HARI NARAIN 
CHATTERJEE v. ISWAR CHANDRA CHATTERJEE G57 


—— S. 74—Exzplanation — Interest — 

Penalty. , 

A mortgage deed provided that if in any particular 
year interest was not paid on the date ugreed, the 
mortgagor would pay double rates. Nothing was 
paid for 22 years: 

Held, (on mortgagee’s suit) that the agreement to 
pay enhanced interest did not amount to a penalty 
within the meaning of section 74 of the Contract 
Act. 

A stipulation for enhanced interest may be a stipu- 
lation by way of penalty. The facts of each case must 
be considered. Banke BEHARI Lat V. ÁHLAD ui 








— ————— — ——— 





S. 74 —Penalty — Breach of contract 
— Actual loss not provel—Amount of compensation. 


Where a contract provided for a penalty in the 
event of its breach, the party complaining of the 
breach is entitled to compensation even though he is 
unable to prove actual loss. The amount of con- 
pensation is to be sach sum as the Court shall, under 
the circumstauces of the case, think reasonable, 
limited, of course, to the amount specified in the 
contract. RAMNATH -ZUTsHI V. THE SECRETARY OF 
STATE 


—-—-——_—S, 


"I 4 — Penalty — Interest — Addi - 
tion of interest in advance —Interest at enhanced rate 
in case of default - Reasonable compensation. e 
A bond was executed for Rs. 5,500. The money 

actually advanced was Rs. 2,440; the balance 

of Rs. 5,500 being made up of interest calcu- 
lated upon the sum of Rs. 6,000 for 39 months at 
the rate of 1j per cent. per mensem added in advance. 

The debt wasagreed to be paid in monthly instal- 

ments of Rs. 50 for the first twelve months and after 

that of Rs. 100 for another twenty-six months and 
the balance at the end of the thirty-ninth month. In 
case of default in the payment of any one instalment 
on the due date, the whole amount of the bond was 
recoverable at once on demand. But if the creditor 
waited longer, the debtor agreed to pay interest at 
the rate of 5 per cent. per mensem till payment in 
full. A default occurred in the payment of instal- 
ments and the creditor sued for the recovery of the 


`~ whole amount of the bond as well as interest at the 


rate of 6 per cent. per month: 

Held, that the stipulation for the addition of in- 
terest in advance and the stipulation for payment of 
enhanced interest at the rate of 5 per cent. per 
meusem were both penal and unenforceable by reason 
of section 74 of the Contract Act and that it was a 
reasonable compensation to allow the amount actually 
advanced with interest at 18 per cent, per annüm. 
VELCHAND CHHAGANLAL v, LIEUT. A. FrAcG, 14 Bow. 


L, R. 18 853 


S, 74. —Interest — Penalty — En- 
hanced interest — Question of fact. e 
nder the terms of a mortgage interest on the 





Vol. XUT] 


Contract Act —oconcld, 


the mortgagor failed to pay the interest, the mort- 
gagee was to have the power either to realize in- 
terest or compound interest atthe rate of Hs. 1-4 
per ceut per mensem. Default was made in the 
payment of interest at the end of the first year: 

Held, (1) that the mortgagee was entitled to inter- 
est ab the rate of ten annas for the first year and 
thereafter to interest and compound interest at the 
rate of Hs. 1-4 caículated in the usual way; 

(2) that enhanced interest was chargeable from 
the date of default in the payment of interest at the 
lower rate; 

(8) that the covenant to pay interest at the enbanc- 
ed rate was nota penalty.’ It was intended by the 
parties to be enforced and was not unreasonable. 

The question whether. an agreement to pay en- 
hanced interest is a penalty or not is a question of 
fact. Munna v..Mansa RAM 6 


235 —dAgent and principal — Agent 
representing untruly the extent of his authority to 
third person—Breach of contract—Liabilivy of agent 
to third person —Agent acting beyond the scope of his 
authority. 


Section 285 of the Contract Aot applies to a Case 
where an agent untruly represents the extent of the 
authority given to him by his principal. 

If a man makes a contract as agent, he promises 
that he is what he represents himself to be and he 
is liable for the breach of his contract, whether or not 
he is aware that he is acting beyond the scope of his 
authority. GANPAT Prasan v. Sansu,9 A.L J.B 94 


——— — —— §, 251 | 255 
$.253(10) ` 23 


Contribution suit —Rent-decree against co- 
sharer tenant —Decree satisfied by judgment-debtor 
—wSuit by him against co-sharers—Lianility of co- 
sharers 

Conveyance and contract, difference 
between ^ 5671 

Co-owner—Joint property — Liability to be ejected 

—Su2le of joint property by one member as his exciu- 

sive property —Hoatile title. 











One co-owner is nob liable to be ejected from joint 
property at the instance of his co-sharer unless there 
has been an ouster in the technical sense of the 
term. 

Dijendra Narain v. Purnendu Narain, 11 O L. J. 
189; 5 Ind Cas. 17!, followed. 

Where one co-owner dealt with joint property as if 
it belonged exclusively to himself and alienated the 
whole property to a stranger, there was an assertion 
of hostile title on his part, and inasmuch as the trans. 
feree has claimed the entire property in denial of the 
rights of the có owners of the transferor, the co- 
owners are entitled to be restored to possession of 
their share of the property. NAGENDRA KUMAB Nata 
v Haga Cuanora PODDAR, 14 C. L. J. 616 376 


Co-plaintiffs -Məmbərs of joint family — 
Death of one plaintiff — Widow brought on record — 
Appeal against such order dismissed — Widow’s 
right to succeed to her husband's share held time- 
barred in separate litigation -Practice—Dvoree in 
favour of other co-plaintiffs excluding widow 564 


GENERAL INDEX. 
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Co-sharers. See Co-owNgRs. 
, possession of-- Adverse possession 
95 





- 


Joint holding— Co-sharer tm posses: 
sion for cultivation — Creating occupancy-tenwre vn 
joint hol ling — Remedy of other co-sharers. 

Before actual partition, no co-sharer can create an 
oceupancy-tenure in any particular field against the 
wishes of the other co-sharers, although he is holding it 
separately for the purposes of cultivation, His other 
co-sharers may treat the lessor as a trespasser and can 
maintain a civil suit to eject him from the joint 
holding. Don: v. ALI Munamaap, 8 P. W. E an 


Costs —Partition suit—Party sued BAGEAN 4 


Pleadei's fee —Practice 500 


— - — Proceedings under s. 195, Criminal Proce- 
dure Code 9 


— Second Appeal. < 

The High Court will nob interfere ia second appeal 
with the disoretion exercised by a lower Appellate 
Court on a question of costs. DWARKA NATH «v. 
PRALHAD RAM 


Counsel retained by party—Eaamination of Couns 
sel as witness, if proper— Professional ethics. ; 
It is a rule of professional ethics of almost univer- 

sal application that having taken up the position of 

an Advocate be shonld refrain from testifying on a 

trial which was being conduoted by him. PEARY 

Monan Das v. Weston, 16 O. W. N. 145 721 


— Appeal Payments disallowed by first 
Court -Prayer for declaration as to who is entitled 
to money —Prayer for reduction of amount of 


decree * 305 


Plaintiff in possession 
18 





e MR 











See VALUATION OF SUIT. 
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Partition suit 





iu tite al 





— Suit for declaration aud injunction ia 

respect of house 40 

Court Fees Act (Vil 1870, s. 7 
(0) 5) 

—— — oe 7 (TV) (c, (d) 408, 861 

Sch, Il, Art. 17 (6) 305 

-— — Sch. il, Art. 17 MI) — Partition 


suit — Plaintiff in possession - Claim merely for separa- 

tron of shure ~Court-fee payable Ad valorem Court. 

fee, when payable. 

Ín asuis for partition, whersthe plaintiff alleges 
that he ia in possession and marely claims partition 
of the property and septrate possession cf his share, 
a Vourt-fee stamp oi as 10 is suificient Bat where 
the plaintiff is out of possession and claims pos3333ioa 
and partition, tuen he must pay a Vourt-fee calculat- 
ed oo the valuo of'the shire claimed by him. Tara 
CHAND MUXxzeRJL v AFZAL Bac, 8 A. L J. 1329 182 


Criminal Procedure Code (Act V of 
18 33)— Reference after a long time — Enalince- 
ment of sentence. 

Although the sentence on an accused is inadequate 
it ought not to be enhanced after the lapse of nine 
months Alva CHaLaAMaYa v. EwPEROR, (19012) 1 M. 
W.N. 60 711 


(4) 
903 


hata mt 








103 
Criminai Procedure Code -—contd. 


——$. 4 (h) 273 
——— SS y 35, 397, 438, 


439 —Accused convicted in two separate cases— 
Second sentence ordered to run from date of order— 
Direction tllegal — Concurrent sentences, when can be 
passed-— Revision Effect to be given to real in- 
tention of Magistrate—Reduction of sentence. 





ld 


The question whether sentences should be coneur- , 


renb or conseculive arises only in cases of separate 
conviction at one trial. In all other cases section 397 
is imperative and should not be disregarded. 

On 80th March 1910, A. was sentenced to four 
years’ rigorous imprisonment. On 19th April 1910, he 
was convicted in a separate case by the same Magis- 
trate and sentenced to three years’ imprisonment 
which the Magistrate ordered should run from the 
date of his order, The first sentence was reduced on 
appeal to two years. Onareference to the’ Chief 
Court that the Magistrate’s direction as to the com- 
mencement of the sentence inthe second case was 
illegal: 

Held, (1) that the direction was illegal and ought 
to be expunged-from the order; 

(2) that as the intention of the Magistrate was that 
A, should undergo a total period of 4 years’ imprison- 
ment, effect should be given to this intention and, 
consequently, the second sentence should be reduced 
to a term of two years to commence from the date of 


expiry of the first sentence. EMPEROR v. GANDA 
Sınan, 20 P. L. R. 1912; 13 P. W. R. 1912 0r 109 
: ——— SS. 98, 100 1002 








———— —— SS. 107, 145—Bind- 
ing party under s. 107 — Whether Magistrate cam in- 

slitule proceedings under s. 145. 

The fact that one party had been bound down to 
keep the peace under section 107, Criminal Procedure 
Code, does not take away from a Magistrate his 
jurisdiction to act under section 145 when the cir- 
cumstances so require. BAISNAB CHARAN MANJHI V. 
GATI Nara Monsar, 16 C. W. N, 384 


— ——— S. 1OT—Security for 
breach of  peace— Vague apprehenston—Order— 
Duties of the Magistrate—Lawful exercise of right— 
Unlawful opposition. | 
Where there is no evidence that the accused are 

likely to commit a breach of the peace or disturb the 
public tranquillity or do any act which would proba- 
biy occasion a breach of the peace, an order under 
section 107, Criminal Procedure Oode, should not be 
passed merely on & vague apprehension. 


A Magistrate should use his power to protect per- 
sons seeking to exercise their rights allowed by law 
and to restrain persons threatening to disturb the ex- 
ercise of such rights. 


Avy person who wants unlawfully to oppose an- 
other iu the exercise of a lawful right, ought to be 
bound down to keep the peace, and not the person 
who wants to exercise his ordinary right. GURU- 
SAWMI NADAN v. EMPEROR, (1912) 1 M. W.N. 47:11 
M, L. T. 32; 22 M, L. J. 251 : 83i 








. ——— S. 1O7—Security — for 
keeping peuce— Person not likely to commit breach 


himself but inducing others to do so. 
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Criminal Procedure Code—contd. 


(1219 


Securiby for keeping the peace under section 107, 
Criminal l’rocedure Code, should not be taken from a 
person, who is not likely to commit any breach of the 
peace himself, but is likely to induce another person 
todo so. Dewar SINGH v. Emperor, il P. W. R, 


1912 Cr. 782 


— ee S. 1O7—Sectrity to keep 
the peace — Religious act, when likely to provoke breach 
of the peace —Blowing of conch in a place not set 
apart for the purpcse with intention to wound feelings 
of neighbours. 

The blowing of a conch in a public place for one’s 
personal amusement, or with any other lawful and 
innocent Motive and without any intention of thereby 
&nnoyiug or hurting the religious feelings of any other 
person, isnot a wrongful act. 

The blowing of a conch in connection with cere- 
monial acts of worship, in accordance with established 
usage in a place fixed for the ceremonial or periodical 
performance of such ceremonies or worship, will not 
as arule be a wrongful act, even though there may be 
persons, within hearing of the sound, who find their 
religious feelings hurt in consequence. But if certain 
Hindus commence to perform ceremonies involv- 


ing the blowing of a conch ina place inno way set- 


apart for the purpose and where no such ceremonies 
had hitherto been performed, with the deliberate 
intention of triumphing over, insulting and wounding 
the religious feelings of their Muhammadan neigh. 
bours, their act is a wrongful act, which is likely to 
provoke a breach of the peace and disturb the public 
tranquillity, EMPEROR v. Mur SINGH, 33 A. 77 o 22 


——— S. 108, cls. (a) and 
(D) — Concealment with a view to committing some 
offence ~ Conspiracy — Correspondence with Criminals 
outside jurisdiction —Ostensible means of subsistence 
— Man residing with father cpable of supporting him 

— Action against suspicious strangérs. 

The whole of clause (a) of section 109 of the Cri. 
minal Procedure Code must be read together. Con- 
cealment in order to avoid observation is no offence. 
The object of the concealment must be with a view 
to committing some offence. 

The fact that a person had been previonsly connect- 
ed with any criminal conspiracy or might still be 
connected with anarchist agitation or be in corres. 
pondence with any criminal ontside the jurisdiction of 
the Magistrate, would not be relevant in a case under 
section 109. Jt would have to form the basis of a sub. 
stantive proceeding under section 110. 

Therefore, a person cannot be called upon to furnish 
any security under section 109 in respect of an alleged 
temporary concealment in his father’s house un. 
connected with any intention fo commit au offence, 
nor with any previous concealment which admittedly 
must have been outside the jurisdiction. . 








' 


So long as a young man out of employment is stay- . 


ing in his father’s house and the father is a man of 
substance, able, if necessary, to supporb him, he cannot 
be said to be without ostensible means of subsistence 
within section 109, clause (5). 


The whole object of the last part of clause (b) 


of section 109 is to enable Magistrates to take action 
against suspicious strangers lurking within their 
jurisdiction. Satisa CHANDRA SARKAR aw EMPEROR, 
16 CO, W, N. 499; 16 C. L. J. 896 913 


Aol, XIII] 


Criminal Procedure Code-econtd, 
ss. 100, 406 -Judg- 


ment of lower Appellate Court verg sketchy— Evidence 

not ewmamind or weighed carefully— High Courts 

power to interfere on merits —Hevision — Practice— Re- 
putation— Evidence — A danissibility. 

The High Court will not ordinarily interfere on 
merits with proceedings under section 110 of the Code 
of Criminal Procedure, provided that the Court hear- 
ing the appeal under section 406 shows iu its judg- 
ment that it has really and not merely nominally con- 
sidered the evidence on the record. 

Where the judgment of a District Magistrate, decid- 
ing in appeal a case under section 110 of the Code of 
Oriminal Procedure, is very short and does not show 
that the evidence was at allexamined and carefally 
weighed, the High Court will interfere on merits in 
revision. 

Sham Lal v. King-Emperor, 6 A. L. J. 487;2 Ind. 

Cas. 225; 9 Cr. L, J. 528, referred to. 
. Ina proceeding under section 110 of the Criminal 
Procedure Code a list of crimes in which the accused 
was suspected by a Police Officer is inadmissible in 
evidence to establish the reputation of the accused. 
Banu PERSHAD v. EMPEROR 


nt 























SS. LIO, 120, 123 
—BSecurity — Deteniton of accused in jail subsequent 
to ewpiry of period of security —Date of expiry to. be 
mentioned in bond — Making each surety liable for 
uhole penalty. 

A Magistrate has no power to keep a man in jail 
beyond the period for which security was ordered. 


It is a serious mistake in the bond to make each “ 


of the sureties liable for the, full penalty of the 
hond. 

When a bond is nob executed till after the date 
on which the period for which security is required 
commences, ib should state plainly the date, on 
which the period expires. EMPEROR v NGA Po SIN, 
4 Bun, L. T. 270 3 











— SS. 120, 123 398 
SS. 1 23, 397 — Åc- 


cused under detention in default of giving security 
— Subsequent sentence of imprisonment for substan- 
tive offence—Commencement of sentence. 














A person committed to prison under section 
123 (1), Criminal Procedure Code, is not undergoing 
‘a sentence of imprisonment’ within the meaning of 
section 397. 

Consequently, when a person undergoing imprison. 
ment in default of furnishing security is sentenced to 
imprisonment for some substantive offence, the sen- 
tence for the substantive offence should commence 
from the date on which it was passed and not from the 
expiration of the detention in default of furnishin 
security, EMPEROR v. LEKRIA, BN. L. R. 20. 100 


; -— S, “133 —Nuisance—Ma- 
* gistrate’s power to take action—Jurisdiction—-Com- 
mon mnuisance—4Advantage or convenience to the 


person causing nuisance—Penal Code (Act XLV of 
1860), s. 268. 


e Section 138 of the Criminal Procedure Code enables 
a Magistrate to take action if he considers on in- 
formation and inquiry that an unlawful obstruction 
or nuisance should be removed from any way, river 








— 
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‘not be allowed to take the 


Criminal Procedure Code—conid. 


or channel which is or may be lawfully used by the 
public or from any public place. 

A common nuisance cannot be excused on the 
ground that it causes some convenience or advant- 
age to the person guilty of it, BHAROSA PATAK v. 
EMPEROR, 9 A. L. J. 355 99 


ere —— S, 144 —Breach of pence, 
no likelihood of—Personal apprehension that breach 
of peace would take place Jurisdiction to make pro- 

hibitory order — Urgency —Scope of s. 144. 

Section 144 of the Criminal Procedure Code isor- 
dinarily to-be used in cases of urgency, and should 
place of any other 
provision of the law which might more appropriately 
apply. ' 

pe order under section 144 should not be made 
without recording any urgency in the matter and 
from the Magistrate’s personal apprehension that the 
parties would break the public peace, when there was 
no report from the Police that there was a likelihood 
of any sneh breach. KAMINI MOHAN Das v. HARENDRA 
Kuntar, 88 C: 876 782 


S. 145—Binding party 
under s. 107— Whether Magistrate can take pro- 
ceedings under s, 145 830 


—S$. 145—Dispute as to 
possession — Possession of Receiver. 

When a Receiver has been appointed by Court for 
certain properties, his possession should, for the 
purposes of seotion 145, Criminal Procedure Code, 
be regarded as possession on behalf ofthe party 
who might ultimabely be found by the Magistrate 
to be in possession immediately before the date of the 
Receiver’s appointment. ISMAIL GHAMI AMMAR V. 
Katima RowruzR, 10 M. L. T. 573; 22 M. L, J. 154. 

215 
S. I47- Direction to 

Police to assist party to remove obstruction, whether 

legal. 

A Magistrate has power to invoke the assist. 
ance of the Police in carrying out an injunc. 
tion made by him under section 147 of the Cri- 
miual Procedure Code, that is, the Police may 
be ordered to see that an obstruction is remov- 
ed, AMBIKA PROSAD SINGH v. GUB SAHAI SINGH 


; 1000 
——- SS. 154, 172— First 


information, object of —How to be recorded — What 4s 

— -Fwst information drawn up by Police Officer after 

commencement of investigation and settled by at- 

torney, if legal —Spectal diaries, object of. 

The object of a first information being to show 
what was the manner in which the occurrence was 
related when the case was first started, it should al- 
ways be carefully and accurately recorded. 

Emperor v. Kampu Kuki, 11 C. W. N. 554 at p. 556; 
6 Cr. L, J. 86, relied upon. 

Thelaw requires that the first information should 
be the statement of the person himself giving the 
information, and it becomes valueless if it is drawn 
up by some person other than the proper informant, 

A statement recorded several days after the com. 
mencement of the investigation and after there had 
been some development, is not only no first informa- 
tion, but has very little or no value aé all. 
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À first infurmation drawn up by a Police Officei and 
finally settled hy an attorney, is not a first information 
within section !! 4 of tho Criminal Procedure Code. 

The object of the special diaries under section 172 
of the Criminal l'rocedure Code is to enable the Court 
to have the means of ascertaining what was the in. 

‘formation which was obtained from day to day by 
the Police Officer who was investigating the case and 
what were the lines of investigation upon which the 
Police Officer actcd. Prary Monan Das v. WESTON, 
16 C. W. N. 145 12 


164, 


under, are judicial proceedings , 


g S. 167—Remand of ac- 
cused-— Accused to be produced before Cou: t— Applica- 
tion Jor remand, by uhom to be made. 

Section 167 of the Criminal Procedure Code re- 
quires that before a Magistrate remands an accused 
person to Police custody, the accused must be pro- 
duced before him and he shall record his reasons fur 
doing so. 

An application for remand to Police custody must 
be made personally by the Chief Police Officer present 
to the Chief Magisterial Officer present unless this is 
impossible owing to the absence of one of the officers 
concerned cr through some other exceptional cause. 
PrzaRY Monan Das v. Weston, 160. W. N. 145. 721 


 ——— om SS, 172, object of 721 


= — SS. 177, 195 and 

53 1— Penal Code (Act XLV of 1860), s. 458 - Sanc- 

tion—Commiutment by urong Court -- Commitinent 

to wrong Couri- Using a document as genuine— 

Oompulsory production in Court. 

As regards the necessity for sanction, au offence 
under section 462, Indian Penal Code, mentioned in 
section 195, Criminal Procedure Coae, includes all 
cases of forgery and hence an offence under section 
468, Indian Penal Code, requires as a preliminary to 
its trial the sanction of the Court before which it was 
committed 

Teni Shah v. Bolahi Shah, 14 C. W. N. 479; 5 Ind. 
Cas. 879, Queen- Empress v. Tulja, 12 B. 86, followed. 

The production of a document which a person.is 
summoned by a Court to produce does not amount 
to using the document as genuine, The expression 
‘using a cocument’ is apparently used in the sense 
of its being put forward in some way for one of the 
purposes mentioned in section 463, Indian Penal 
Code. | 

Though the commitment of an accused by a wrong 
Court may only be an irregularity, a commitment 
to a wrong Court is an illegality and ought to be 
quashed. ASSISTANT SESSIONS JUDGE or NORTH 
ARCoT v. RAMAMMAL, 10 M. L. T. 663; (1912) 1 M. W. 
N. 3 l 275 


i e Rete, Mp r MÀ EEE” S. 


proceedings 
273 
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————— —— 88. 180 (C), ISI— 
Magistrale acting on his own knowledge of fact .— 
Failure to inform’ accused of his right tobe tried by 
another Cow t 
Where a Magistrate acis ou hisown knowledge 

of fucts under section 190 (c) of the Criminal Proce- 

dure Code, he is bound to proeced under section 191 

and inform the acensed that he is entitled to be tried 

by another Court. Failure fo comply with this im- 
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perative rule of law in section 191, is a defect which 
invalidates the proceedings. Mapar SaHiB v Ew- 








PEROR, 4 Ber L. T. 259 388 
- — 4 s. 190 388 
——— ——— S. 195 97, 99, 
215,392 


1007 . 
EESTI ss. 195, 476 —Sanc- 
tion, granting, revoking cr refusing to grant —Judacial 

proceeding —C'ompetency of order under section 476 

while hearing appeal under section 195 (6)—Sanc- 

tion to stranger to suit. 

The grant of sanction to prosecute, the revocation 
of sanction’ already granted, and the refusal of an 
application to giant sanction, are all judicial acts. 

A District Judge in an appeal under sub section 
(6) of section 195 of the Criminal Procedure Code 
affirmed the order of a Munsif and refused to 
grant sanction to a strangertoa suit, and at the 
same time made an order under section 476: 

Held, that it was perfectly open tothe Judge to 
tuke proceedings under section 476, inasmuch as the 
fact of the commission of an offence had heen 
brovght to his notice in the course of a judicial pro- 
ceeding under sub-section (G) of section 195: 

Held, also, that the Judge acted properly in refusing 
io grant sanction to a stranger.to the suis. Baba 
BasBAN KULDIP LAL v GURWAR MISSER If 


———— ——— S. I 95--Sanction for 
prosecution — Forgery. —Doruwment put in Court — 
Absenre oj judicial inquiry — Preliminary inquire, 
whether necessary before giving sanction — Penal Code 
(Act XLV of 1660), ss. 463, 471, 475, 416. 


Per Abdur Rahim, J., (whose opinion was the 
judgment of the Court under section 36° of the 
Letters Patent)— Where a document has been filed 
in Court by & party, about whose genuineness or 
otherwise there is no judicial inquiry, the Court 
should not accord sanction to prosecute the party 
for having filed a forged document. The Court 
must make some preliminary inquiry and satisfy 
itself that there is a prima facie case for proseca- 
tion, 

Per Spencer, J., Contra.— Where & document was 
judicially before the Court and was produced in a 
proceeding in Court within the meaning of section 
195, clanse (c) of the Criminal Procedure Code, it 
was competent to the Court to exercise its powers 
under section 195. 

Section 195 of the Criminal Procedure Code does 
not require any inquiry as & necessary antecedent 
to the grant of sanction. 

An inquiry, if held under section. 195, Criminal 
Procedure Code, need not be a judicial inquiry. 
MurHUYARAPU SESHIAM v.Garram RaMIAH, (19:1) 2, 
M. W. N. 626 2 








(C)—Perjury committed in execution — proeeedings 
in a vent suit—"anction to  prosecute —" Case," 
meaning of— Appeal— Jurisdiction — Principal Cour 
of original jurisdiclion — District Judge. 


Ta the course of execution proceedifgs of a rent 
decree passed under the Agra Tenancy Act of 
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190], R. made astatement which was false. An 
application was made to the Assistant Collector for 
sanction to prosecute. The Assistant Collector 
rejected the application. The applicant then ap- 
pealed to the District Judge who dismissed the 
appeal on the ground that he had no jurisdiction in 
the matter: 

Held, that the District Judge was right in 
dismissing the appeal as he had no jurisdiction in 
the matter. 

Per Chamier, J.—The word ‘case’ in clause (b), 
sub-section 7 of section 195 of the Code of Oriminal 
Procedure of 1898, may mean either the original 
ease, oui of which arose the case or proceeding 
in which the offence is said to have been com- 
mitted; or the actual proceeding in which the 
offence is said to have been committed. It must 
be construed with reference to the context in 
which it appears. There being a remote connection 
with the original suit and an immediate connection 

. with the execution proceeding, the casein connec- 
tion with which the offence in question is alleged 
to have been committed is the execution proceeding. 

Clause (c) applies to the presert case and, there- 
fore, the applicant should have applied to the 
principal Court of original jurisdiction. 

The priuicipal Court of original jurisdiction under 


the Tenancy Act of 1901, is clearly not the Court - 


of District Judge. 

Per Karamat Husain, J.—The word “case” in 
claise (b) of sub-section 7 of secticn 195 of the 
Criminal Procedure Code means the actuai proceed- 
ings in which the offence is said to have been com- 
mitted and not the original case out of which those 
proceefings arose. 

The opening words of clause (c) of the section 


“where no appeal lies" refer to cases in which | 


no appeal lies and not to Courts against the 
decision of which there is uo appeal. AJoDHIA 
“Prasad v. BAM Lat, 9 A. L.J, 124 284 


—— S. 227—Charge—Alter- 
ation— Without assigning reason— Penal Code (Act 
XLV of 1860), ss. 392, 395, 411—Dacotty—Robbery— 
Pointing out place where stolen articles were con. 
cealed —Confession of yuilt before Police—Not to be 
allowed to go in as evidence. F 
A Sessions Judge should not alter a charge under 

section 395, Indian Penal Code, of being concerned 

in dacoity, to one of robbery, without assigning any 
reason and before hearing the evidence. 

Where the sole evidence against an accused is that 
he pointed out the place where some of the stolen 
eproperties were concealed, it was held that this in 
itself was not sufficient evidence .to support a 
conviction under section 411, Indian Penal Oode, 
far less was it any evidence that the accused took 
any part in robbery or dacoity. 

Queen- Empress v. Gobinda, V7 A. 576, followed. 

A Police officer in giving evidence should not be 
allowed to state that an admission of guilt was 
made by the accused. PAIMULLAH v. EMPEROR, 16 0. 


W. N, 238 83 
——— — — — SS. 233, 234 





——á AAAA ore ie 





Joinder of charges—Act II of 1890, s. 19 — Perrg con-. 


tractor's servgnt—Hacessire toll—Former'a guilty 


connivance ~ Presumption, 


e. 


GENERAL INDEX, 


1037 


Criminal Procedure Code-.-contd. 


The fact that the servant of œ ferry.contractor 
lovied toll without the knowledge of his master, does 
not give rise to a presumption asto the latter’s guilty 
connivance. 

Each individual levy of excess toll constitutes a 
separate offence, and sections 233 and 244, Criminal 
Procedure Code, would apply. EMPEROR v, ARUMU- 
KHAM PrLLAI, (1912) 1 M. W. N.69 780 


-— —— SS. 233, 239—Joint 
trial of persons charged with giving false evidence 
in same judicial proceedings ts illegal — Same trans- 
action." 

The joint trial of two or more persons charged 
with giving false evidence in the same judioial pro- 





r—— 





' ceedings is not permissible under sec'ion 289 of 


the Criminal Procedure Code. 

Tho false evidence given by one witness is a 
transaction complete in itself and not connevted 
with false evidence given by another witness even 
though in the same case and on the same point. 

Sach a joint trial is more than an irregularity : 
if is an illegality which vitiates the whole trial 
IMPERATOR v. ALU, 9 S. L. R. 129. 215 


— ——— —— Ae 213 
— — S. 235 illus. ‘f)— 


Joinder of charges—''Same transaction” —Causing 
grievous hurt for the purpose 0j extorliny vaformation 
— Making false entries to attribute another cause for 
the death of the injured person—Penal Code (Act 
XLV of 1880', ss 114, 193, 218, 330, 331. 

The accused was charged with voluntarily causing 
grievous hurt toa person with a view of extorting 
information from him and he was also charged with 
making a series of false entries soas to attribute 
another cause for the death «f that person who died 
from the effects of the injuries inflicted by the 
accused. The accused was tried at one trial for 
offences under sections 114, 193, 218, 380 and 331 of 
the Penal Code. He was convicted of offences 
punishable under section 193, 218 and 331; 

Held, that the trial was not bad on the ground of 
mit joinder of charges. 

There was no misjoinder as the case fell under geo. 
tion 235, illustration (fJ, of the Criminal Procedure 
Code. The act of making a series of false entries go 
as to attribute another cause for death wus in con. 
tinuation and purssance to the transaction of causing 
voluntarily grievious hurt and the two acts formed 
part of the same transaction. EMPEROR v. BALWANT 
Konnoo Parone, 14 Bom. L. R. 41 825 


236—Charges— Mig- 
joinder of charges and persons— Theft and receiving 
stolen property-—Penal Code (Act XLV of 1860), ss. 
380, 411, 414. 


Four accused were tried together, the first under 
section 380, the second under sections 380 and 411, the 
third and the fourth under sections 411 and 414, 
Indian Penal Code. 

All the stolen property for receiving or disposing of 
which the four acoused were charged was traced to 
possession of the first accused : 

Held, that the disposal of the property was one and 
the same transaction and that there was no misjoin. 
der of the charges or of the persons in the case. NGA 
Po Satz. EMPEROR, 4 Bor. L. T. 263 
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———— ——— S, 238 210 
——— en mann S, 239 215 


——— S. 250-—Information of 
offence to Village Magistrate —" Institution of proceed- 
ings’ — Compensation, 








— 





Information given to a Village Magistrale cannot 
be regarded as information given tothe Police of 
an offence within the meaning of section 251), 
Criminal Procedure Code, even where the Village 
Magistrate is bound to report the offence to the 
Police. 

Where a person who gave information to the 
Village Magistrate of theft was directed to pay 
compensation to the accused, who was acquitted of 
the charge: 

Held, that the award of compensation was wrong 
as the case was not instituted by complaint or 
on information within the meaning of section 2950, 
Criminal Procedure Code. Im re, ARULANATHAM, 
(1911) 2 M. W. N. 558; 10 M. L. T. 550; 22 M. L J. 
138 221 


Ccom- 


—— S. 250 - Minor 
plainant— Guardian not responsible. 


Under section 250 of the Code of Criminal Proce- 
dure, à guardian or next friend of a minor complain- 
ant cannot be ordered to pay compensation to the 
accused. Isa v. Ranon, 1 P. W. R. 1912 Cr; &3 P. 








L. R. 1912 824 
een —— — S. 253 778 
S. 293 844 





273 





s. 339 (2) 273 


S. 349, clause 2— 
Case sent for disposal to higher Magistrate — Power 
of superior Magistrate to send back case to jormer 
— Pass such order as he thinks fit,” meaning of. 


Where a case is sent by a Sub-Magistrate under 
section -849, Criminal Procedure Code, to a Sub. 
Divisional Magistrate for disposal, the latter has no 
power to return the case to the former for disposal, 
but should dispose of it himself. 


m nd 
per 











The provision in clause 2 of section 349, Criminal 
Procedure Code, that the Magistrate to whom the 
proceedings are submitted may pass such order as 
he thinks fit, means that he may pass such other 
final order disposing of the case as he thinks fit. 
PouxNusAWMY NAIDU v. Emperor, (1912) 1 M. W. 
N. 16 


a €. 387— Points for deter- 
mination, reason for the decision, 


Where the judgment of an Appellate Court does not 
comply with the provisions of section 367 of the Code 
of Criminal Procedure and omits to state the points 
for determination and the reasons for decision, the 
case should be returned for re-trial. SURYA v. Lacuyti 


NARAIN - 288 
3S89-Judgment of 
776 


Pee ES dim imm Pm A PIS S. 


High Court, when complete 
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S. 397 — Accused under 
detention in defaulb of giving security —Subsequent 
gentence of imprisonment for . substantive offence — 
Commencement of sentence 1005 


S. 406 102 


e idm ———— SS. 423 (C, 439, 

514, 515-0rder forfeiting bond—Reviston— 
High Court~ Jurisdiction to revise District Magis- 
trates order under section 515--Interpretation of 
Statutes — Curtailment of the jurisdiction of a Supert- 
er Court. 





i ami 














The jurisdotion of & Superior Court cannot be 
taken away except by express words or necessary 
impliohtion. 

Tulsidas v. Virbussapa, 4 B. 624, followed. 

The general power of revision vested in the High 
Oourtis nob taken away by the power of revision 
given to the District Magistrate under section 515 
of the Criminal Procedure Code. 

The High Court has, under sections 439 and 423 
(c) of the Code, power to revise an order passed by 
a District Magistrate under section 515 or by 
any Magistrate under section 514 of the Code. 
EMPEROR v. Karam BAHADIN, 6 S.L. R. 179 223 


——— — S. 435 921 


—— — — SS. 437, 556 — Section 
556 applicable to proceedings under section 437— 
“ Try any case’— Personally interested” — Magis- 
trate presiding at meeting of Municipal Board 
sanctioning  prosecution—Jurisdiction—Order Jor 
further inquiry. 


memean uwang ee 





The expression “try any case” in section 6556 of 
the Criminal Procedure Code is wide enough to 
include any stage of a judicial proceeding in which 
the question of the guilt or innocence of an acoused 
is finally adjudicated on. Consequently, the section 
applies to the proceedings under section 437 of the 
Code. 

Emperor v. Mohan Lal, 27 A. 25, distinguished. 

A Magistrate who presided at a meeting of the 
Municipal Board which directed the prosecution of the 
accused, is disqualified from making an order for 
further inquiry against the accused under section 437 
of the Code. The Magistrate must be deemed to be- 
personally interested within the meaning of section 
L56 of the Code. IuPERATOR v. BHOJRAJ, 6 8. L R. 


187 222 
—— S. 438 109 
RU lees no, ee GLO 109, 223 


——— ——— ———— SS. 439, 476-8anc- 
tion to prosecute given by Assistant Collector — High 
Court’s power to interfere on criminal side —Duty 
of Court to inquire — Accused not given opportunity to 
cross-examine witnesses — Legality —Yrregulav ity. 





An Assistant Collector of the lst Class acting under 
section 476, Criminal Procedure Code, directed certain 
persons tobe prosecuted under section 193, Indian 
Penal Code, On appeal the District Judge confirmed 
the order of the Assistant Collector. An application 
for revision was made to the High Court of the 
Criminal side: Held, that tho High Court had no 
jurisdiction to interfere inthe matter under sec. 
tion 439 of the Criminal Procedure Code. 
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In re Bhup Kunwar, 26 A. 249; 1 Or. L. J. 78; A. W. 
N. (1904) 15, followed. 

When & Magistrate takes action under section 470 
of the Code of Uriminal Prosedure, it is nob necessary 
tothe validisy of his order that he. should hold a 
preliminary inquiry, and, therefore, if the Magistrate 
refuses to give the accused an opportunity fo cross- 
examine the witnesses he does nut aco ia the exercise 
of his jurisdiction illegally or with material irrega- 








laricy. ABDUL Gitavoor v. Raza liusaiN, 9 Á. Lh. J. 
231 SAI 
—— —— —— Ch. XXXIV 216 
——— —— —— S. HT G—Accused not 

given opportunity to cross-examine witnesses 8.29 
"TIS S, 476--Order under 











section while hearing appeal under section 195 














; S. 476—Civil Procedure 
Code (Act V of 1908), s. 115 ~Fabrication of evidence 
und forgery committed bg a Patwari n Tahsil re- 
cords—Patwari appearing as ‘a witness in District 
Judge’s Court —Departmental inquiry made by. 
District Magistrate—District Judge cirecting prosecu- 
tion of Patwari on basis of Departmental inquiry — 
Judicial proceedings —No inquiry by District Judge — 
Material irreguiarity. : 

A. Patwari appeared asa witness ina Civil case 
in the Court of a District Judge. After the decision 
of th8 case the District Magistrate had a Depart- 
mental inquiry made which went to show that the 
` Patwari had fabricated false evidence and had 
also forged a signature in his diary in the Tahsil 
records.* Upon this the District Magistrate applied 
to the District Judge for sanction to prosecute 
the Patwari for the offences of perjury and forgery 
and along with his application for sanction forwarded 
the record of the Departmental inquiry. 

The District Judge on pernsal of this record issued 
notice to the Patwar» and after hearing him directed 
his prosecution on the basis of the Departmental 
inquiry: i 

Held, (1) that the District Judge had no 
jurisdiction to order prosecution in respect of 
matters which had occurred in the Taksil and not 
in his Court; 

(2) that, assuming the matters to huve been 
brought to the notice of the District Judge in the 
course of a judicial inquiry, as the record of the 
Departmental inquiry was not evidence in the 
matter of the sanction applied for by the District 
Magistrate, the District Judge acted with material 
irregularity in ordering prosecution without having 


himself made an inquiry. GaNEsH  PERsHAD v. 
EMPEROR 283 


^ ——— Sa €7068-Lega| Prac- 
titioners Act (XVIII of 1879), s. 283— Magistrate 
holding inquiry— Whether a Court. 

For the purposes of section 476 of the Code of 
Criminal Procedure, a Magistrate holding an ia- 
quiry under section 23 of the Legal Practitioners Aot 
is a Court, GAURI SHANKAR v. EMPEROR, 9 A. L.J. 


156 1006 


Sa 476—Order passed 
of prosecution witnesses — 








before cross-enamination 
Illegality, 
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Where a Magistrate passed an order under sec- 
tion 476, Criminal Procedure Code, before the pro- 
secution witnesses were cross-examined and without 
giving the defence an opportunity of showing that 
the prosecution evidence was false: 

Held, that the order was illegal and should be set 
aside. KOLLI Apprau, In ve,ll M. la. ‘I. 91; (1962) 
1 M. W. N. 409 832 


S. 488 —Maintenance— 
‘Child -Father able-bodied person —Sufficient means 
—Presumption —Burden of proof—Denial of suffi- 
ciencg of means —- Evidence Act (I of 1872), s. 103. 


M P R 











Any able-bodied man, who is not prevented by any 
paysieal infirmity from working, should, in proceed- 
lugs under section 438 of the Criminal Procedure Code, 
be presumed to have sufficient means to support his 


_ child as well as himself, 


The onus lies on him to show that he has not suffi- 
cient means. - 

A mere denial by such a man himself of sufficiency 
of means is not conclusive proof of want of sufficient 
means, Me THA v. Nea San E, U. B. R. (1911), I, 90 
d 914 
— — — — ———— S. ABB Maintenance -- 

Order restricted to money payment —Gratn allowance 

not 3usitfiable. 

. An order, under section 488 of the Criminal Proce- 
dure Code, for maintenance must be for a sum of 
money payable as a monthly allowance, ab a rate nob 
exceeding Rs.50 a month. The section does not 
warrant an order that the allowance be paid wholly 
or partially in grain or the like. EMPEROR v. DILSUKH, 
19 P. R. 1911 Cr. 1004 


Sa —— S, 488 — Maintenance -- 
Wife living separately — Absence of habitual cruelty — 
Amount, how to be fined—Offer to maintain, when 
valid, 








The present Code does not restrict payment of 
maintenanes, where the wife is living separately, 
to cases in which she has been treated with habitual 
cruelty. 

. Ma The v. Tha E, U. B. R 1897.01 I, 101, disting- 
uished, 

In fixing the amount of maintenance, no luxury 
Should be allowed and necessaries of life should 
be considered according to the station in, life of the 
applicant and the means of the respondent. 

An offer to maintain, in order to be a valid defence, 
must be a bona fide offer and not made with the object 
of escaping the obligation to maintain Dragon ~w, 
ExELIE Mr Taik Dragon, 4 Bug L, T. 269 39I 


s, 514, 515 223 


SS, 517, 520 — Bank- 
note—Property passes by delivery fo bona fide pur. 
chaser for value ~ Erroneous disposal of currency 
note —Power of superior Court to order re-payment 
of equivalent—'" Any further order that may be 

. just.” 























M Á—€— ead 


"Property ina bank-note passes, like that in cash, 
by delivery and a party taking it bona fide and for 
‘value is entitled to retain ib ag agaiast a former 
owner from whom it has been stolen. 

Miller v. Race, 1 S. L. C. 468, relied upon. 
Where eurrency-notes or current coins have been 
erroneously disposed of under section 517 of the 
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Criminal Procedure Code-eonoeld. 


Criminal Procedure Code, a superior Court may 


order the re-payment of an equivalent under section 
520 of the Code. 

The intention of the Legislature in adding to 
section 520 the words “and make any further orders 
that-may be just,” was to enable a superior Court 
to give effect to an order setting aside the order 
of the Court of first instance, by directing the 
restitution of the property if the order of the Court 


of first iustance has been carried out. BopoMan 
KisHINCHAND v. EMPEROR, 5S, L. R. 153 213 
—— — $S. 520 213 








acis PUR 


S. 528—Notice, necessity 
ef Order without notice not illegal ~Practice, 
Section 528 of the Criminal Procedure Code does 

not make it incumbent on a Magistrate to issue 

notice before making an order. But in many cases 
it would be improper to take action under the section 
without issuing notice. 

Where the Magistrate himself considers that the 
case is a fit one to give the accused an opportunity 
to show cause againsb'an order under section 528, 
no order should be passed uuless the accused has 
had sufficient time to make an effective representa- 
tion in the matter. Dork MAHOMED v, BER 4 









































S.L. B.190 2 
—— s. 531 215 
—— 8.552 1002 
S. 556G applicable to 
proceedings under section 437 222 


Criminal trespass: See PaxaL Cops, ss. 441, 
447, 


Criminal trial—Accused of poor wits—Lunacy, 
inquiry tnto—Cruninal Procedure Code (Act. V of 
1898), Ch XXXIV. 


Where a Magistrate finds an accused to be of 
poor wits and wanting in apprehension of the serious 
consequences of his acts, he should hold an-inquiry 
under Chapter XXXIV, Criminal Procedure Code, 
into the question whether the accused isa lunatic 
either at the time of the trial or was a lunatic 
when he committed the offence of which he is 


charged. ADALA Yerrivanu, In re, ll M. L. T. 
24 216 
Cross-objection. See Civin PROCEDURE 
Conn, O. XLI, R. 22. 4 


mm ag — ne ne —n Adding parties-- Parties nob 
necessary to appeal ` 05 


Custom, proof of—Irresponsible expression of 
opinion —Evidentiary value Jil 

EPE Kudhi Kamini cess—Biswadar's liability 
to pay—Burden of proof 

— Adoption — Alienation — Gift- 

Daughters son—Muhammadan Rajputs of Hissar 

District. 

Among Muhammadan Rajputs of the  Hissar 
District, the burden of proving the validity of the 
adoption of a daughter’s son or of a gift in favour 
of a daughter’s son lies on the adoptee or the 
donee. The adoption of a daughte:’s son who 
belongs to another caste is not valid by custom. 

A gift of ancestral property to a daughter's son is 








not valid by custom. ALIM Atr v, NABBU, 12 P. 
is 314: 


W. X. 1912. ` 
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— amana Effect on property already 
acquired by succession— Hight of succession in na- 
tural family as against collaterals —Preswmption— 
Burden of proof-—~ajwa Jats of Sialkot District. 

An adopted person does not by adoption lose the 
property to which he has already succeeded. 

A person adopted as an heir in the customary man- 
ner of the Punjab does not thereby lose his rights to 
succeed to property in his natural family as against 
collaterals, s 

Among Bajwa Jate of the Sialkot District when a 
person is adopted into another family, his right of 
succession in his natural family, so far as collaterals 
are concerned, is the same as before. JIWAN v. DIT. 

549 

ana Succession — Appointment of 

heir — Right of appointed heir to succeed to natural 
father in the presence of collaterals. 

The right of an appointed heir and his lineal de- 
scendants to succeed to the property of his natural 
father is preferential to the right*of the latter's col- 
laterals. DasauNDnHI v. UHANDA Sinan, 85 P, W.R, 
1912 421 
—— —-.— Alienation —-Gift—Daughter's son 

—Muhammadan Rajputs of Hissar District 314 
Gift— Daughter— Khana- 

damad — Right to property gifted to daughter—Gujars 

of Gujrat District—Completion of gift— No jormal 
deliveru of possession or mutation of names — Oon. 
struction of deed— Will or gijt. 

A.,a Gujar of mauza Bawli Kalan, tahsil Klearian 
in the Gujrat District, executed and registered a 
deed in favour of his only child, a minor daughter, 
B. By this deed, A, declared 8. his sole heiress 
in respect of his house and landed property and 
he also pointed out in the deed that Bs husband 
C. was his khanadamad and that B. and C. were 
living with him. 

A.’s collaterals forthwith instituted a suit against 
A. and B., for whom A. acted as guardian ad litem 
for a declaration that the gift would not affect | 
their reversionary rights. The parties in this suit 
arrived ab a compromise by which the gift in 
respect of all the houses and 4rd ot the land 
was to remain valid in favour of B., while in respect 
of the remaining $rds of tho land the gift stood 
cancelled. - 

Soon after B. died without issue. No formal de- 
livery of possession was made to B,, nor did any muta- 
tion of names take place in her favour. But C. 
cultivated all the land of A. and lived in the same 
house, Subsequently, A. and O. fell out and then C. 
sued A. for possession of the houses and one-third of 
the land gifted to B: 

Held (1) that there was un immediate and irreyoc- 
able gift to B. and that the transaction in favour of 
B, was not a testamentary disposition. 3 

(2) That the gift was complete as the donor had 
doneeverything that could reasonably be expected 
in the circumstances to give effect to the gfft. In 
such circumstances formal delivery of possession 
was not essential to the completion of the gift. 

(3; That the gift to B. enured after her death for 
the benefit of C. during his life-time. 

A gift of this kind amoung the Gujars was Intended 
as much for the benefit of the son-in-law as for the 
benefit of the daughter. RAJA g.JawNaT. BIBI, 79 
P. W. R. 1912 409 
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Custom -— contd. 


Alienation— Gift—Sheikh Ansari Pa- 
thans of Basti Danishmandan, District Jullundur 
— Gift of ancestral property by father to daughter — 
Whether the daughter has only a life-estate—Whe- 
ther daughter has power to gift—LEvidence —Inference 
— Relevancy —Acquiescence. 

The Sheikh Ansari Pathans of Basti Danishmandan, 
District Jullundur, do not belong to a family to 
which the Punjab agricultural or other similar 
restrictive customs must be presumed to apply. 

There is no custom applying to the said family of 
Sheikh Ansari’s which limits the ancestral lands which 
came to a daughter by gift from her sonless father 
to a mere life.estate, and which prevents a daughter 
from alienating such lands by gift in her life. 
time. 

Evidence as to the limited rights by custom of a 
widow in her deceased husband's property does not 
give rise to the inference that a daughter also has 
limited rights in her sonless father’s ancestral pro- 
perty gifted to her. Nor has evidence that a 
Muhammadan father is prevented by some local cus- 
tom from giving the bulk of his property to one of 
his sons any bearing on his power to make a gift of 
the whole of his property to his daughter. MUBHAM- 
Map UMAR Kuan v. MUBAMMAD NIAZ-UD DIN KHAN, 6 
P. W. R. 1912; (1912) 1 M. W. N. 77; 11 M. D.T. 76; 
9 A. L. J. 137; 16 C. L, J. 172; 12 P. L. R. 1912; 22 M. 
L. J. 240; 14 Bow. L. R. 182; 16 C. W. N. 458, 39 C. 
418 344 (P. C.) 
Hindu Law - Presumplion 

—Burden of proof--Brahmans of village Chirah, 

tahsil and District Rawalpindi. 

In thecase of Brahmans, the initial presumption 
is that they are not governed by custom but by their 
personal law. 

The question whether such persons have given up 
their personal law and adopted the custom of the 
tribes among which they dwell, depends chiefly on 
the fact whether they are dependent . mainly upon 
agriculture. 

Brahmans of village Chirah, Tahsil aud Distriot 
Rawalpindi, are not proved to be governed by agri- 
cultural custom in the matter of alienations. àl- 
though many of them no longer exercise any priestly 
functions and actually cultivate the land with their 
own hands, it is not established that agriculture is 
their sole or main occupation, FAKIR HAND v. Ram 
Cranp, 62 P, W. R. 1912 0 











arora 




















Adoption—Impartible es. 
tate 7 








——— — -Morigage by way of condi- 
tional sale —Mortgagor selling equity of redemption 
without necessity — Land. yielding a little profit. —Old 
debt. 

The validity of a sale of equity of redemption of 
Jand mortgaged by way of conditional sale in con- 
sideration of an old mortgage debt due from the mort- 
gagor’s father not shown to be of profligate habits, 
cannot be questioned by his sons on the ground of 
there being no necessity for such sale, where the land 
is of little useand brings very little profit to the 
mortgagor and he foresees that it would be im-' 
possible for him or his descendants to redeem 
it9in foreclosure proceedings or thereafter. Cret 
SINGH v. ÁLDAHDITTA, 81 P. W. R. 1912; 47 P. L. R. 
1012 877 
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-—— ——Alienation —Necessity—Duty of alienee to 
inquire that an antecedent debt is a just debt—An. 
tecedent debt a decretal debt—Alienee an ouisider— 
Rule as to inquiry. 

Where an alienee, who is an outsider, finds that 
the alienor's debt, regarding which ho must make 
inquiry, isa decretal debb he need not make any 
further inquiry, andthe reversioners will not be 
allowed to go behind the decree. But this rule will 
not apply where ib is clear that thealienee’s sus- 
piciong should have been aroused by the surrounding 
circumstances, or where it is proved that he actually 
had knowledge of the bad faith of the decretal 
transaction. UMAR Din v. Bupug Kuan, 23 P. W. R- 
1912; 21 P. L. R. 19:2 58 


a 





Pathans of Miami, District 
Hoshiarpur —ÁAlienation in favour of son-in-Law — Right 
of son's daughter to object to alienation —Son bequeath- 
ing right to daughter —Heverstoner's right to object 
not alienable — Alienation by male-holder not void but 
votdable. 

The right of a reversioner under the Punjab Custom 
to dispute an alienation of ancestral property by the 
male-holder cannot be transferred by him to a 
stranger, 

An alienation by a male-holder, otherwise than for 
necessity, is only voidable. Ib is not void and ou the 
death of the alienor, the property alienated does not 
vest in the reversioner without any action on his part. 

Among Pathans of Miani in the Hoshiarpur Dis- 
trict a daughter of the son of a male alienor is not 
entitled to object to the alienation by bim of ancestral 











. immoveable property to a son-in-law, even though 


the said daughter’s father has in a Will bequeathed to 
her the right to raise such objection and to sue for the 
recovery ofsuch property. ZENAB V., SHAH NAWAZ 
KHAN 


————H 





———-  —-—Pre.emption— Price over- 
stated in the deed frandulently—Decree on pay- 
ment of market-value—Subsequent suit by vendor’s 
reversioners —Pre-emptor not debarred from assert- 
ing real consideration - Real consideration for 
necessily-- Conversion of sale into mortgage—-Es- 
toppel—Fraud — Particeps criminis 796 
—— ——— Right of collateral in the 
eleventh degree to contest alienation — Right of suc- 
cession wider than the right to control alvenation. 

In the absence of a special custom in his favour, a 
collateral of the alienor in the llth degree has no 
right to object to the alienation, 

The right to succeed, where escheat is the alter- 
native to succession, is far more extensive than the 
right to control alienation, There is nothing incon» 
sistent in the proposition that a distant collateral, who 
cannot control alienation, may still have a right supe- 
rior to the Crown, 

The mere fact that the property in respect of 
which the right of control has been asserted, has 
descended from the common ancestor of the alienor 
and the claimant does not in the absence of a special 
custom in favour of the latter, entitle him to deprive 
the alienor of the right to select his successor or re- 
presentative in estate, where the claimant isa very 
remote relation. The latter succeeds only to so much 
of the property as has nob been disposed of by the 
alienor. HAZARA SINGH v. Harnam SINGH, 22 P. W. 
R. 1912; 44 P. L, R, 1912; 24 P. R, 1912 180 
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Alienation —Sale of waste land—absence 
ef proof of actual necessity and of reckless waste— 
Objection by sons. 

A bona fide gale of waste land of little use by a 
Jat some 20 miles away from his village, where he 
owns his culturable land, apparently for family 
expenses, indicating no exbravagance, imprudence 
or reckless waste on the part of the vendor, is bind- 
ing on his sons and they cannotcontest its validity 
on the ground of there being no proof of actual 
necessity. KuANU v. FATEH Kaan, 5 P, W. R. 6 





— — —— Son contesting father’s alien- 
ation ~Debts not imaginary —Father not immoral 
or eatravagant—Conaideration—Burden of proof — 
Necessity—Alienor’s holding a small one—mort- 
gagee’s suit against reverstoners—Mortgage not wholly 
for necessity — Falling back on previous mortgage. 
Where a son contests an alienation made by his 

father in consideration of old debts and it appears 

that the debts are not imaginary and that the father 
was nob immoral or extravagant; the burden of 
proving want of consideration lies on the sons. 

It is for the alienee to prove clearly the necessity 
for an alienation. Necessity cannot be inferred 
merely from the facts that the alienor’s holding 
was. a small one and that he got into debt by 
degrees. 

A mortgagee cannot, in a suit against the alienor’s 
reversioners, obtain possession of even a fraction of 
ths land unless he can prove that the transaction was 
wholly for necessity. 

Ghulam Ghaus v. Nath Bakhsh, 24 P. R. 1908; 86 
P. L. R. 1908, followed. 

But where the consideration of a mortgage partial- 
ly consists of an old mortgage which is for necessity, 
the mortgagee may fall back on the former mort- 
gage. MIRAN BakHsH v. GOUDE Ram, 89 P. W. R. 
1912 556 


—— Vargal or Bargal Jats of 
Jhelum District-— Will by a sonless Vargal. — * 


A Bargal sonless Muhammadan Jat of tke Jhelam 
District cannot validly bequeath his property by Will 
to his daughter's sons in presonce of agnate col- 
laterals. Fates DIN v. ALLAR Ditra, 19 P. W. R. 
1912 77 
—À MÀ — ——— unm Village abadi—Malik qabza 

—Powers over howses and site occupied —Nature of 

Malik qubza's tenure. 


A mailk qubza is, as regarde the land held by him, 
usaally in the same position as a full proprietor in a 
village, with the exception that he sometimes has to 
pay malikana to such proprietors in the village and 
has no share in the shamilat land of the village. 

A malik qubza is not a non-proprietor in respect of 
the houses and sites in the village abadi held by 
him. He has the same powers of alienation and 
disposition over these houses and sites as the original 
proprietors have over their buidings and sites in the 
abadi. 

Kirpal Singh v. Kesree, 67 P. R. 1869, relied upon. 

The entire village abadi can very seldom be looked 
upon as undivided shamilat of the original proprie- 
tors. Sawan SINGH v. JArAR Kuan. 7 P. W. R. 1912; 


13 P. L. R. 1912 
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————— —-4Joint family--Two families living 
together without Illatom or other family arrangement, 
rights of —Equal rights claimed by custom — Validity of 
custom -— Admissions, effect 0f, when made in ignorance 
of legal rights. 

There is no custom in the District of Nellore that 
when two families live together and there are inter- 
marriages amongst the members thereof, the two 
families have equal rights in the properties which 
they hold and enjoy. 

Sach a custom may be legal if it originated iu an 
arrangement of the parties concerned or is otherwise 
dependent on family arrangements, 

A custom to be effective must be a territorial cus- 
tom and isolated cases are of little value unless it be 
proved that the two families living together have 
been united together on equal terms. 

An admission of the defendant in favour of the 
plaintiff in ignorance of her legal rights will not bind 
her, if, as a matter of fact, the plaintiff has no legal 
claim. ALLAREDDI SUBBAMMA v. NALLAPAREDDI, ll 
M. L. T. 124; (1912) 1 M. W. N. 178 870 


—— —Pre-emptLtion, See PRE-EMPTION. 


Succession —Khasias —Sister to 
be preferred to brother 377 


Daughter — No collateral— 
Hindu Rajputs of Dasuya Tahsil, District Hoshiar- 
pur —Evidence to prove agnatio relationship 290 


Sister—Collaterals 71 1 


Biloch Khosas 0f Sanghar 
Tahsil, District Dera Ghazi Khan— Collaterals of 6th 
degree, whether exclude a daughter—Burden of 

proof. * 
The Riwaj-t-am of a village provided as follows: — 

“No limit has been observed in the past as to the 

degree of relationship, but the 3rd degree has now 

been fixed in consultation as the limit up to whioh 
collaterals can exclude a daughter:” 

Held, that such an arbitrary rule can have no 
weight, 

Civil Appeal No. 76 of 1896, followed. 

Where among Biloch Khosas of Tahsil Sanghar, Dis- 
trict Dera Ghazi Khan, the contest was bebween the 
daughter of a late owner and hia collaterals in the 6th 
degree, and the daughter admitted that collaterals up 
to the 3rd degree only could exclude her: Held, that 
it was for the daughier to prove that collaterals of 
the 6th degree did not exclude her. BAHIA v. cs 

















> —À — 





























——— Collaterais—Degree of rela- 
tionship — Method of calculation -- General rule — Mane 
walt Tahsil— Presumption, 

The general rule in the Punjab for caleulating the 
degree of relationship of collaterals is thet the calcu- 
lation must be made from the deceased to the common 
ancestor of the claimant, the deceased and tite an- 
cestor being each counted as one. " 

Mianwali Tahsil must be presumed to be governe 
by the general Punjab rule. The rule prevailing in 
the Bannu Tahsil, viz, that the calculation must be 
made from the collaterals claiming to the common an- 
cestor, each counting as oue, canrot be applied to the 
Mianwali Tahsil. MunzBAMMAD v. BAkKo, 19 P. R. 1912; 
17 P. L. R, 1912; 39 P, L. R., 1912 2, 
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Succession—Collateral—Descendants of 
last founder—Proprietors of vwtllage—Stster—-Pro- 
perty non-ancestral— Collateral residing in another 
village—Burden of proof—Jais of Mauza Bhadal, 
District Lahore— Custom, proof of— Irresponsible em- 
pression of opinion —Evidentiary value. 

A collateral is not excluded from inheritance 
merely because he owns land in another village, 

Nor can a collateral be excluded on the ground that 
his ancestor never held the land to which he claims 
to succeed. 

Hamira v Ram Singk, 134 P. R. 1907 (F. B.); 74 
P. L. R. 1903; 85 P. W. R. 1907, relied upon, 

In the presence of a collateral), however remote 
neither the descendants of the last founder of the 
village nor the body of the village proprietors have 
any right of saccession. 

The burden of proving that a sister is entitled to 
succeed in preference to a collateral lies on her. 

In order to prove a custom, oral evidence consist- 
ing of irresponsible expression of opinion unsupported 
by instances is of little value. 

Instances of succession of daughters in the presence 
of collaterals are insufficient to prove a custom of 
succession of sisters in preference to the collate. 
rals. 

Hamira v. Ram Singh, 134 P. R. 1907 (F. B); 
74 P. L. R. 1908; 85 P. W. R. 1907, followed. 

Among Jats of Mauza Bhadal, District Lahore, a 
Sister has no right to succeed,in the presence of s 
collateral however remote, even to the non-ancestral 
property of her deceasedjábrother. HARNAMON v. 
SANTA SINGH 711i 


— M ——— —— — Danughter— Collaterals of Tih 
degree-~Chohan Muhammadan Rajputs in Jagadhri 
Tahsil of the Ambala District —Declaratory suitt— 
Lani in possession of mortgagees and. tenants—Specific 
Relief Act (Lof 1877), s. 42. 

No custom exists among Chohan Muhammadan Raj- 
puts of Jagadhri Taksil in the Ambala District by which 
reversioners iu the 7th degreecan exclude a daughter 
from succeeding to ancestral land of her deceased 
father. 

There is no general custom in the Punjab whereby 
daughters are excluded from inheriting their father’s 
ancestral land inthe presence of collaterals however 
remote. Usually, reversioners up tothe 5th degree 
exclude daughters. 

A suit for a mere declaration of title as owner by 
inheritance is mdintainable where one party relies on 
mutation and the other on  girdawari entries 
while the land is in possession of either the mort- 
gagees, occupancy-tenants or tenants-at-will and it is 
not shown that defendant has realized the rent from 
the tenants. ABDUL KARIM v. SAHIB Jax, 18 P. W. 
R. 1912 947 
——— ———— —— — Daughters — Collaterals of 

sixth degree —-Pathans of Mianwali Tahsil—Burden 

Of proof--Method of computing degree of relation. 

shtp. 

Among Pathans of the Mianwali Tahsil, daughters 
exclude collaterals of the 6th degree in matters of 
i a to the ancestral property of their father. 

. The mode of computing degrees of agnatic rela- 

tionship among these Pathans is to count from the 

collaterals to the common ancestor both being ine 
cluded, 


^ 
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The words warisan chhe pusht ke andar mean colla. 
terals up to end including the fifth degree and exclude 
the collaterals in the sixth degree, 

The burden of provinga custom whereby remote 
collaterals such as those of the sixth degree exclude 
daughters rests on the party who asserts such a eus- 
tiom. Tart Baz KHAN v, FATEH Kuan, 29 P. R. 1912 





Succession — Daughter—Self-acquired pras 
perty—Collaterals— Burden of proof~Goriwal Jats 
of Ludhiana District. 

The burden of proving that the collaterals of the 
propositus are entitled to succeed to his self-acquired 
property in preference to his daughter lies on the 
collaterals. 

Among Goriwal Jats of the Ludhiana District, 
a special custom contrary to general custom, prevails 
whereby daughters are excluded by collaterals of the 
4th degree as regards succession to self-acquired pro- 

erty. 

T The fact that a daughter is in possession of the 

deceased’s self-acquired property under a mutation 

order is not material except perhaps as regards bur- 

den of proof, Partas SINGH v, PANJABU, 4i P. L. B. 

1912; 25 P. R. 1912 177 


Lambardar, office  of— 
Adopted son a collateral—Muhammadan Chauhan 
Raiputs of Madh, District Hissar. 

Among Muhammadan Chauhan Rajputs of Mauza 
Madh, in the Hissar District, the adopted son ofa 
deceased Lambardar, who is alsoa distant agnatic 
relation of the deceased, is entitled to succeed his 
adoptive father as Lambardar,in the presence of a 
first consin of the deceased. Nura v. Nasir DIN, 
1P. B. 1912 Rev.; 27 P. L. R. 1912;5 P. W. R. 1912 
Rev. I8 


—— —— Owner dying without heir in 
a thulla or patti of a village—Other owners entitled 
to succeed— Waiver of claim. 

Where a proprietor dies leaving land in a thulla 
or patti of a village, and leaves no heir, the land 
should pass to the various branches of the owners 
in the thulla or patti. 

The mere fact that members of one branch did 
not formally join in an appeal connected with 
mutation proceedings does not show that they have 
given up their claim. SUNDAR SINGH v. Deva SINGH, 
2 P. W. R. 1912 863 


— — — —— —— —— PrWmogeniture, rule of — 
Muhammadan | Law—Kunjpura — State—Immpartible 
principality — Rights of junior members— Maintenance 
—Partition— Withdrawal of quasi-sovereign powers, 
effect of —Property acquired subsequent to withdrawal 
of powers. 

The succession to the zemindari rights as well as 
the Jagir of Kunjpura Estate in the Karnal Distriot is 
governed by the rale of lineal primogeniture. The 
Estate is an impartible principality. The junior 
members of the family are only entitled to main- 
tenance and not to their shares under the Muham- 
madan Law. 

This rule of succession applies as well to the pro- 
perties acquired after 1849 as to the properties held 
before that year. 

The withdrawal of quasi-sovereign civil and crimi- 
nal powers previously exercised by the Chief of 
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Kunjpura State cannot have the effectof altering the 
custom under which the entire estate descends 
by the rule of primogeniture to a single male heir, 
IBRAHIM ALI KHAN v, MUHAMMAD AHSAN ULLAN, 1l 
M. L. T. 225; (1912) 1 M. W. N. 316; 50 P. W. R. 1912; 
16 C. L. d. 352; 9 A. L J. 390; 14 Bom. L. R. 270; 22 
M. L. J. 478; 16 C. W. N. 625 695 P. C. 


—— — Succession — Religious | institution— 

. Dharmsala—Mahantship-- Rule ^ of succession — 

. Necessity to ascertain — Right of owner's descendant 

to oust trespasser. 

‘In a dispute about succession to the mahant- 
ship of a Dharmsala or other wagf property, the first 
duty of a Courtis to ascertain the rule of succession 
which obtains as regardsthe particular shrine, 

Bhat Bhagat Singh v. Harnam Singh, 49 P. R. 1892, 
Gyan Parkash v. Hazura Singh, 3 P: R. 1899, followed. 

The mere-fact that plaintiff isa descendant of the 
original owner of the Dharmsala does not entitle him 
to oust a trespasser. PREM SINGH v. MOKAND SINGH, 
80 P. W, R. 1912; 22 P. L. R. 1912 


Sehgal Khatris of Gujran- 
‘wala and Eminabad—Hindu lau—Joint undivided 
` property— Separation of two branches of a joint Hindu 
‘family—Separate and evclusive enjoyment of different 
. portions of property by each branch for above 40 years 
, —Preswmption—Partition—Party sued unnecessarily 

—- Costs. 

The onus of proving that Sehgal Khatris, residing 
in & town, who do not own agricultural property and 
have never carried on agriculture as a means of 
livelihood, are governed by custom, at variance with 
Hindu Law, in matters of euccession to non-agrioul- 
tural property situate in a town, is on the party who 
sets up such a custom. The Riwaj.i-am as well as the 
Wajib-ul-arz which govern agricultural Khatris do 
not apply to non-agricultural Khaéris. 

Where the following facts are proved :— 

' (1) that the two branches of a joint Hindu family 
separated in food and residence more than 40 years 














Ag0; ; 
- (2) that each branch held and enjoyed separately 
for over 40 years the two porticns of a family pro- 


erty; 

* (8) that during the said period each branch treated 
as its exclusive property the share in its possession; 

(4) that each branch alienated from time to time 
some fractiors of the share in its possession and the 
other branch acquiesced in such alienations. 

. And there were also certain documents which taken 
together were inconsistent with the continnance of 
the family as joint; 

. Held, (1) that there is a justifiable inference that 
there was an agreement to partition the property in 
interest and right; 

. (2) that there was a disruption of the joint family; 

. (8) that, though there was no actual division of 
the property by metes and bounds, a separation in 
interest and right as regards the property did take 
place, and that thenceforth it was the subjecs of 
ownership in certain defined shares with the result 
that the character of undivided property and joint 
ownership was taken away from it, and; 

(4) that such partition in law is as effectual as 
a partition by metes and bounds of undivided pro- 
perty held by the members of a joint Hindu family. 

' Wherea defendant is sued unnecessarily and 
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- - 


after dismissal of suit is made à respondent in 
appeal without just cause, he is entitled to costs in 
both the Courts. -MEER Sines v. Devi Dyan, 32 P. 
W. R. 1912; 19 P. L. R. 1912 50 


Succession — Sister — Collaterals — Im- 
moveable property acquired by father of last male- 
holder— Mortigagee's right in occupancy lands, 





A, died leaving two sons and two daughters. The 
Bons died, one after the other, sonless.' The collate- 
ral of A. got his ancestral land but his self-acquired 
immoveable property was mutated in favour of 
the unmarried daughter. On her death, the latter 
property was mutated in favour of a collateral. A.’s 
married daughter thereupon sued for possession of 
this property : | 

Held, that the plaintiff as sister of the last male- 
holder must ‘give way to the collaterals as regarda 
the succession to A.’s self.acquired immoveable pro- 
perty. 

- A mortgagee’s rights in occupancy lands are to be 
regarded as immoveable property for the purposes of 
succession, SUNDAR Sineu v. Har Kaur, 75 P. W. R. 
1912, 77 P. L. R. 1912 444 


— —— Widow —Unchastity—Gift—-Porfeiture by 
unchastity —Effect on donee — Forfeiture by re-marriage 
—Distinction—Swcecession —Daughter-—No  collaterac 
— Hindu Rajputs of Dasuya Tahsil, District Hoshiar- 
qr — Evidence to prove agnatic relationship. 

(By the Full Bench) : —Where an unchaste widow? 
belonging to a tribe by whose custom unohastity in- 
volves forfeiture of the widow's estate, gifts to her 
lover the property inherited from her husband, the 
reversioner is entitled to immediate possession ofthe 
property. Such a case is not governed by the judg- 
ment in Bainta v. Acchhar, 188 P. L. R. 1905. 

Per Robertson, J.—A distinction must be drawn be- 
tween the nature of the forfeiture of a widow's estate 
by re-marriage and by unchastity. In the case of a 
forfeiture by re-marriage, throughout the province, 
the woman ceases altogether to be the widow of her 
deceased husband, loses all rights and every kind of 
interest in his estate and becomes a member of a 
different family. Tho case of forfeiture by unchas- 
tity, where it is established, is different. The woman 
does not cease to be the widow of her deceased hus- 
band, nor does, she become a member of another 
family. By custom she forfeits a special form of 
maintenance recognized in the province, that is, the 
possession for life of her husband’s estate. 

Per Johnstone and Chevis, JJ.—The forfeiture 
which unchastity involves comes into place, as against 
the widow and also as against any person in whose 
favour she has alionated the land other than a per- 
son who is a bona fide alienee for consideration, with 
effect from the date of the unchastity and not merely 
from the date of institution of a suit by the rever- 
sioner. 

(By the Division Bench, Johnstone and Chevis, TI) 
Amdng Rajputs of Dasuya Tahsil, Hoshiarpur Dis- 
trict, & daughter is entitled to succeed to the property 
of her father in the absence of collaterals. 

The mere fact that a person belongs to the same got 
as the propositus is insufficient to make that person a 
collateral of fhe latter. A claim to succeed to pro- 
perty on the score of agnatic relatioaship should be 
supported by evidence showing the actual relationship, 
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Among Hindu as wellas Muhammadan Rajputs of 
the Hoshiarpur District, the unchastity of a widow 
has the effect of forfeiting her life-estate. 

In the case of forfeiture by unchastity,a widow be- 
comes a trespasser direotly the act of adultery is 
committed and the suit of the reversioner isto be 
regarded as a claim to dispossess a person who has, 
prior to the institution of the suit, ceased to hold any 
rights and become a trespasser. 

Quare. Whether a female holding a life-estate is 
subject to control in her dealings with the property 
by another female next entitled to succeed as similar 
life-tenant ? Ram Devi v Ssis Davi, L P. W. R. 1912 

290 F. B. 


—— — — W'id OW —Unchastity — Forfeiture of 
Life.estate— Burden of proof—Jats of. Panipat 
Tehsil—Riwaj-i-am unsupported by instances—Evi- 
dentiary value. 

The burden of proving a custom by which a 
widow forfeits the estate of ker husband by reason 
of her unchastity lies on the person asserting the 
custom. . 

Fatteh Singh v. Kalu, 107 P. R. 1888, followed. 

“The value of an entry in the Riwaj-i-am must de- 
pend largely, if not wholly, upon the instances quoted 
in support of it : 

- Held, in the present case, that plaintiff had failed 
to prove that among Jats of the Panipat Tahsil a 
widow forfeits her  life.estate by reason of: her 
ufichastity. Kuri v. Des Rav, 57 P. W. R. 1912 448 


Dacoity-Hobbery-—Pointing out place where 
stolen articles were concealed 483 


——— Charge of dacoity—No details of offence— 
More than three dacoities, charge for—Hvidence of 
three other dacoities — Inadmassible— Evidence Act (I 
of 1872), ss, 14, 15. 

Where accused persons charged with dacoity are. 
not identified as being present at the scene of the 
dacoity, the charge must fail, 

If the charge for dacoity omits to set out or indi-' 
cate the particular dacoity in respect of which the 
accused are being tried, the conviction must be set 
aside. 

An accused cannot be charged with more than three 
dacoities in all. 





Evidence of other dacoities by accused is inadmia- 


Bible either under section 14 or 15 of the Evidence 
Act. MANDI Gaasi v. Emperor, (1912) 1 M. W.N., 
49 < 781 


Damage—Criminal conspiracy when gives rise 
to civil liability-—Arrest of father to induce son to 
confess orime-—-Suitb for damage for conspiracy— 
Special damage to be proved by plaintiff—Peou- 
niary loss to be proved 72 


Damages --Power of re-sale—Non-appropriation 
qf goods to fulfilment of contract— Measure of 


damages 705 
29 


—— Rent--True test 





—— ~m Baleof goods without observing pro- 


vesions of law 


et oe Tregpasser : 493 
— mW rongfol attachment — Malice not 
necessary to be proved 799 


V 
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Death of party—Subsequent to termination 
of hearing before arbitrators—Effect on award 


161 
Debutter lands — Shebait — Presumption of 
permanent tenaney 596 


Declaratory suit—Alienation by widow ns 
guardian of daughter—Suit by reversioner for a 











declaration 489 
Land in possession of mort. 
947 


gagees and tenants 





Partition in Revenue Court 
Objection by co-sharer~-Competency of Court to 
grant declaration when applicant not in possession of 
whole land—Possesston of one co-sharer possession of 
ali—Specifie Relief Act (I of 1877), s. 42—Adverse 
possession Burden of proof — Punjab Land Revenue 
Act (XVII of 1887), ss. 117 to 120. 

An applicant directed, in the partition proceedings 
regarding land before a Revenue Court, to establish 
his right to a share of the land, is entitled to maintain 
a suit fora mere declaration of title if he can show 
that he was ever in possession of any part of the 
common holding as a co-sharer. 

The possession of one co-sharer is possession of an- 
other co:sharer unless the former can show a clear 
adverse title, adversely asserted by 12 years’ adverse 
possession. Pans RAM v. MUHAMMAD Yasin KHAN, lp 
P. W. R. 1912 S53 


Decree, construction of—Heference to judgment 
and pleading 82 








——À 





800 


— Determination of principle for ascertaining 
mesne profits 


s definition of 








—, form of—Suit for possession by mort. 


gagee 559 


—, form of —Contract for sale—Subsequent 
saleto other vendees—Specific performance, suit 
for, by first contracting party— Subsequent vendees 
to execute conveyance to plaintifi—Absence of 
prayer in plaint I 


-= iu possessory suit—Evidence of title 


07 
————— ‘Suit for joint possession 79 
S MI » amendment of—Application io correct 


decree to bring it into accordance with judgment— 

Obvious slip or mistake. : 
“An application toa Court to correcta decree so 
as to bring it into conformity with the judgment 
can be entertained only where the Court has made 
an obvious slip or mistake. Where the conclusions 
arrived at by a Court though they may be wrong 
are clearly set forth in its judgment, objections 
that they are ‘wrong cannot be entertained at the 
announcement of the judgment. ĢQUJJALAPADI 
SUBRA NAIDU v. GUJIALAPADI, 11 M. L, T. 33 133 


— —— —-—-o-plaintifs-— Members of joint family-— 
Death of one plaintif—Widow brought om record 
— Appeal against such order dismissed —Widow's 
right to succeed to her husband's share held time- 
barred in separate litigatton—Practice—Decree in 
favour of other co-plaintiffs eacluding widow. 


A., B. and C, who were members of a joint Hindu 
family sued for the recovery of a certain debt due to 


- 
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them jointly. During the pendency of the suit C. 
died. His widow D. obtained a succession certificate 
in respect of his estate and was brought upon the 
record of this suit as his representative. A. and B. 
appealed against the order substituting D?s name for 
her husband but the appeal was dismissed in default. 
Subsequently, there was separate protracted litigation 
between D. on the one hand and A. and B. on 
the other, with regard to D.’s claim to succeed to C.'s 
sharein the family property. It was finally held in 
that suit that D’s claim to succeed to C.'8 share was 
time-barred. A. and B. thereupon applied for 
removal of D.'s name, as representative of C., from 
the record. The Court simply filed this application, 
But when the Court passed the decree in the suit, 
it directed that the decree was only in favour of A. 
and B. and not in favour of D.: 

Held, that until D.’s name was duly struck out, the 
decree should have been in favour of D. also as C.'s 
representative. The fact that D. may have no en- 
forceable right against the other plaintiffs to share in 
the deoree, could not affect her right as representative 
of C,tv be recognized for the purpose of this suit as 
a joint decree-holder in such capacity. All the co- 
plaintiffs were entitled to a joint decree, leaving ib 
open to.them to adjust their respective claims 
subsequently, NiHAL Devi v. Kisnors Coanp 964 


Deed of Trust — Construction — Conduct of 
trustees after execution 882 


Defamation. See Penat Cone, s. 499. 


e ra o — Words “most insolent upstart,” whe- 
ther defainatory. 

The plaintiff, a respectable Indiau gentleman, ob- 
tained a money-decree against one Tulsi chamar 
who worked in a grass farm managed by the defen- 
dant. The plaintiff took out execution of the decree 
and the process issued by the Court somehow came 
into the hands of the defendant upon which he wrote 
the following words: — 

The amount Rs. 41-2 has been lying in my office 
since the date of the judgment. It appears to me that 
this isa case of malicious prosecution and so ibis a Gov- 
ernment case and does not coucern Tulsi whatsoever, 
The decreo-holder is a most insolent upstart..,...’’ 

Held, (per Chamier, J.)—That the words ‘most 
insolent upstart’ were not defamatory. 

Held, (per Karamat Hussain, J.)— That the defend- 
ant was liable in damages to the plaintiff. BIRJNATH 
Sarin v. BYRNE, 9 A. L. J. 253 


Degree of relationship—Methods of SEE 


Dekkhan Agriculturists Relief Act 

(XVILOf 1879), S. LOA —Processuat law 

— Retrospective effect—Applicable to pending appeal 

or second appeal-— Appeal, whether a continuation of 

suit or a fresh proceeding— Evidence Act (I of 18721, 

3. 99 — Oral evidence to prove oslenaible sale-deed as 

a deed of mortgage — Admissibility. 

The law embodied in section 10A of the Dekkhan 
Agriculturists' Relief Act is one of procedure and, 
being retrospective in its effect, applies to pending 
proceedings. 

Tf the section comes in force when a first appeal or 
a second appeal is pending, the Court has power to act 


upon its terms in deciding the appeal. r 
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DeKkhan Agriculturists Relief Act 


—concid, 


Quiere— Whether an appeal is a stage of a guit or is 
& fresh proceeding ? l 

Obite: dictum--Where section JOA. of the Dekkhan 
Agricultarists Relief Act does not apply, oral evi- 
dence to prove that what purports to be a deed of 
sale is really a transaction of mortgage is admissible 
under proviso 1 to section 92 of the Evidence Act, 
only when the element of fraud or other similar ele- 
ment mentioned in the proviso exists to invalidate 
the deed. GopaL GHELA v. RAJARAM AMTAA, 14 Bow. 
L, R. 14 85 


Diary -—Special diaries, object of 721 


Discharge ofaccused by Magistrate —Revival of 
case by same Magistrate, tf legal — Magistrate hearing 
case partly —Discha:ge of accused by another Magis. 
trate for non-attendance of remaining prosecution 
witnesses -Criminal Procedure Code (Act V of 1898) 
$s. 253, 369. 


A Magistrate who discharges an accused person 
may on application made to him revive the case. 

Mir Ahmad . Hussain v. Mohamed Askari, 29 ©, 726 
(F. B.). followed. 

A Bench of Magistrates examined three witnesses 
for the prosecution. On the next day fixed for hear- 
ing, the Sub.Divisional Magistrate withdrew the ease 
to his own file and discharged the accused under 
séction 253 of the Criminal Procedure Code as “ng 
evidenceis produced:" 

Held; thatthe case must be sent back so that it 
may be heard with reference to the evidence already 
on the record. AMODINI DassEE v. Darson GHpsE, 

776 


Divorce—Petition of wife—Admission by husband 
—Corroborative enidence—Absence of  collusion— 
Duty of Court to act on admission. 


In adivorce suit, where there is no collusion, it is 
the duty of the Court to act on the admissions of a 
party, especially when there is evidence to support 
and corroborate such admissions. ARNOLD v. ARNOLD, 
28 C. 907 49 


Divorce Act (IV of 1869), s, 57-—Decree 
nisi for dissolution of marriange—Second marriage 
within 6 months of the dissolution and during lije- 
time of the former wife — Null amd void. 


The second marriage of & Christian, contracted 
during the life-time of the first wife and within 6 
months of a decree nisi for the dissolution of the 
first marriage, ia null and void. 

The decree of a High Court dissolving a marriage 
referred to in section 57 of the Divorce Act is the 


decree absolute not the decree nisi, JACKSON V. 
JACKSON, 9 A. L. J. 108 . 958 
Divorce Suit—Delay unexplained — Suit dis- 


missed 


The petitioner became aware of the miscondnact 
of his wife in 1891 bub did not institute divorce 
proceedings till 1910. The only explanation which was 
attempted to be given of this gross delay was that he 
did not know the whereabouts of his wife and 
the co-respondent: Held, that preceedings for 
divorce ought to be instituted at the earliest possible 
moment and delay of a yery much shorter period 


^ 
a 
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Divorce suit—concld. 


than that which had occurred in this case would have 
to be fully explained before the petitioner would 
be entitled to a decree. 

Held, further, that the petitioner in this case had 
altogether failed to explain the delay. H. W. G. v. 
Mns. H. W. G. 

617 


Docu Ment, proof of—Refcsal to cross-examine 
—Doeument put in hands of witness—Right of 
adversary to see document 577 

Dower. See MUHAMMADAN Law. 

Drunkenness. See Pena Cops, s. 85. 

Ejectment, See LANDLORD AND Tenant. 

of under-ratyats 912 


—— — Raiyat inducted by trespasser—Good 





faith. 

The general rule of law is, that no one can confer 
on another any right which is not his, and the case 
of a :aiyat inducted into a piece of land by a trespas- 
ser, is an exception to it. 

Binode Lal Pakrashi v. Kalu Pramanik, 20 C. 708 
CE. B.*, referred to. 

But the exception should not be extended to a 
case where there is shown to have been an absence 
‘of good faith on the part of either the trespasser or 





the raiyat. RAJENDRA NARAIN CAHA v. ASHUTOSH 
SANYAL 194 

—— -— — SY It—Notice—-Denial of landlord’s 
ttie 323 


—— — maea — Trespasser — Plaintiff bound to 
prove his own title. 


A eplaintiff -must prove his’ own title before he 
can oust a trespasser, even though the defendant 
has no title. PREM SINGH v. MOKAND SINGH, 30 P. 
W. R. 1912; 22 P. L., R. 1912 6 


Enhancement of sentence—Reference 
after a long time 777 


Estoppel. See Evipence Act, ss. 115, 116. 








application for execution on basis of compromise 


—— —- —— Contract by minor--Misrepresentation 
asto age 956 
Declaration of insolvency implying ab. 


sence of fraudulent  transfer— Opposing creditor 
bound by decision of Insolvency Court 5 








—— ——- —— against precise terms of enactment 








Price overstated in sale-deed—Pre-emp- 
tion decree: on payment of market-value--Subse-. 
quent suit by vendors reversioners-- Pre.emptor 

not debarred from asserting real consideration 96 


~—*--_-—-— Purchaser of mortgaged property ~ Pur- 
chaser appearing as witness in mortgage suit 874 


e — —Sanad Chiti—Grant to tenant by Hindu 
Raja to re-excavate unclaimed tank —No mention 
ofgrent.— Tank in possession of tenant's family as 
rent-free for more than sixty years—Liability to 
resumption or assessment of rent—Improvement 

e. 


GENERAL INDEX, 


Compromise in execution— Subsequent 
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Estoppel—concld. 
—— Grant to tenant to excavate unclaimed 
tank—No mention of rent N 


——-Statemenb by donor before mutation 
officer that the donee’s name may be recorded, 
whether alone sufficient to effect transfer 436 


—— —— — Evidence Act (I of 1872), s. 118 —" Thing” 
—Mere opinion asto legal effect of adoption—Essen- 
tial of estoppel-—Division of property by two adopted 
sons. 





A mere view or opinion fon the legal effect of an 
adoption is not a " thing ” within the meaning of sec- 
tion 115 of the Evidence Act. 

In order to give rise to an estoppel it ig necessary 
that the representation should be the actual cause of 
a new belief in the mind of the other party and of 
his action following on that belief. 

Estoppe! does not arise where both parties have 
equal means of knowledge both of the facts and of 
ihe law. 

A. first adopted B. and subsequently adopted C. 
After the death of A., B. and C. divided his property 
equally as the result of a law suit between them. 

Held, ihat.C. or his representatives were not there. 
by estopped from subsequently denying the validity 
of the adoption of C, and that section 115 of the Evi. 
dence Act did not apply to the case. Tex CHanp v. 
Goran DEVI 4 482 


————— — Pleading—Non-iransferable occupancy- 
holding — Mortgage without landlord’s consent — Sale 
by mortgagor to third party —Purchaser taking fresh 
lease from landlord —Mortgagee’s suit for sale—Plea 
of purchaser that mortgage invalid, if tenable, 


An occupancy-holding which was not transferable 
without the consent of the landlord, was mortgaged 
to the plaintiff. Defendant No. 1, who was the heir of 
the mortgagor, sold a part of this holding to defen- 
dant No. 6 with the consent of the landlord who sub- 
sequently gave a fresh lease to the defendant No. 6 
at an enhanced rent. On a sait being brought on 
the mortgage, the defendant No. 6 pleaded that tho 
mortgage was void as the holding mortgaged was not 
transferable without the consent of the landlord and 


mo such consent had been obtained: 


Held, (Per Chitty, and Chatterjee, JJ., Cose, J. dis. 
senting), that the defendant No. 6 was estopped from 
raising the plea of non-transferability. RADHA KANT 
CHAKRAVARTI v. RAMANAND SAHA, 16 0. W.N, 475 | 


15 C. L, J. 369 698 
Evidence —Weight of negative evidence 678 
Evidence Act (I of 1872), s, 3 577 
————-——-—— SS. 9, Il less Act (IX of 


1880 B. C.), s. 98 — Absence of name of tenant —Ad. 
massibility of —Road Cess Return in evidence. 


The absence of recitals in a document may be 
used in evidence as against a person who is nob 
a party to that document, under sections 9 and 11 
of the Evidence Act. 

Sagurmull v. Manraj, 4 C. W, N. cevii (short notes) 
relied upon. 

Therefore, the absence of the name of a party 
from the category of tenants mentioned in the 
Road Cess Return is evidence against him. IMRIT 
OHAMAR v. SRIDHAR PANDHAY, 15 C, 1.5.7 120 
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—— — S, I] 120 
: '*——- SS. 13, 83—Map prepared by 
Government of Khas Mehal lands —Boundary dis- 
pute— Admissibility. 


À map, more than 3) years old and prepared under 
the direction of Government as landlord is admissi- 
ble in evidence, under section 13, though not asa 











public record under section 33, of the Evidence: 


Act. UPENDRA NARAIN (uosu v. CHAIRMAN OF THE 
CarncuTTA Corporation, 16 C. W. N. 116 A 


SS. 14, 15—Chargo of dacoity 
—FEvidence of other dacoities 781 


ss. 33, 34, 155 cl. (3)— 
Books of account-—How to prove —Witnesses — Pre. 
vious depositions—Mode of proof-—Conflict of testi. 
mony —How to be tested —Presumption of marriage — 
Long course of treatment as wife—Hvidence of cos 
habitation —Presumption of law—Hew to be repetlet 
—Resemblance of child to putative father if com. 
petent—Adnussibility of photographs of child and 
father —Negative evidence, weight of. 




















It is essential in every case where reliance is placed 
upon books of account to establish that they have 
been regularly kept in the course of business; ibis 
not sufficient merely to prove the correctness of the 
books. The entries themselves have to be proved. 
Mere assertions that particular pages or volames were 
written by this or that writer, are not a sufficient 
compliance with the provisions of section 34 of the 
Evidence Act. 

Hingu Miya v. Heramba Chandra Chakravarti, 8 Ind. 
Cas, 81 ; 18 C. L. J. 139, refered to, 

In the case of witnesses who are dead, bat who 
had deposed upon the matters in controversy in 
previous proceedings between the parties, the de- 
positions may be admitted in their entirety. It is only 
essential io see that the requirements of seotion 33 
of the Evidence Act are fulfilled. 

Wherea witness has been examined in a trial, bat 
his previous deposition is relied upon to impeach his 
credit under section 155 clause (3) of the Evidence 
Act, the contradictory statements alone can be 
admitted in evidence. 

Where divergent allegations are made by the 
parties and there isa conflictof oral testimony, the 
only safe course to adopt is to test the evidence in 
the light of facts either admitted or proved beyond 
the possibility of doubt. 

Very little weight can be attached to the evidence 
of a a negative character. 

Where there is prima facte evidence of co-habitation 
&s man and wife, and a long course of treatment 
of the lady as& wife and the children as legitimate, the 
presumption of marriage oan be repelled only by 
evidence of the clearest character; for, the presump- 
tion of law is not to be lightly repelled; itis not to 
be shaken by a mere balance of probability; the 
evidence for the purpose of repelling it must be 
strong, distinct, satisfectory and conclusive. 

The evidence of the resemblance of a child to its 
putatiye father is competent; and, therefore, the photo- 
graphs of both the child and the father are admissible. 




















JMAMBANDI V. MATASUDDI 678 
S. 34 678 
S, 41 568 
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S, 597 —Matter of public kistory 
-——Law governing temporal rights in Roman Chatho- 
lic Churches 59 


——-— — S. 83 332 
S. 90—Document 3) years old 
— Presumption of genuineness--Discretion of Court 
—Qourt bound to assign reasons for view as to s. 90, 
Evidence Act—Erroneous reasons in law—Second 

Appeal, interference by High Court. 

Under section 90 of the Evidence Act, ibis not 
obligatory upon à Court to assume that a document 
is gonuine merely because if purports to be 30 
years old and is produced from proper custody. The 
Court has a discretion in the matter which must be 
judiciously exercised. 

Srinath Patra v. Kuloda Prosad, 2 C. L. J. 592, re- 
ferred to. ; 

If it is established that there is internal evidence 
to doubt the genuineness ofa document, and if the 
recitals contained therein are inconsistent with: 
admitted or proved facts the Court may call upon 
the party to produce evidence of execution. 

A lower Appellate Court is bound to assign reasons 
for its views as to the applicability of the provision 
of section 90 of the Evidence Act; and where 
these reasons ave erroneous in law, it is competent 
to the High Court to interfere in second appeal. 

Trailekia v. Shurno, 11 C. 839, relied upon, IMRIT 
CHAMAR v, SRIDHAR PANDHAY, 15 0. 1.3. 7 I ZO 


S. 90 —Document—Presumpigon 
of genuineness~—Authority of emecutant of lease to 
execute document. 

Obiter dictum —The provisions of section 90 of the 
Indian Evidence Act merely establish that an apcient 
document was executed by the persons whose 
signatures if purports to bear; but that cannot and 
does not prove the authority of the executanis to 
bind the landlord. MonaRAM SHEIKH ÜHAPRASI vU. 
TEDAMUDDIN Kaan, 15 C. L. J. 220; 16 C. W. N. 567 


606 

z — —— 8.92 375, 386 
— — —— ——- S, 92 — Oral evidence to prove 
ostensible sale-deed as a deed of mortgage —Ad- 
missibility i 851 
— — — S. 92, scope of—Admissibility 

of oralevidence — Third party — 667 


s, 92, proviso (4)— 
Durpatni—Original rent reduced by letter —Payment 
at Lower rent for more than 30 yeara— Bengal Tenancy 
ict (VIIE of 1885), s. 88-—-Division of durpatni— 
Written consent of landlord —Dakhila by landlord’s 
agent showing division, 1f binding on landlord. 

A durpaint lease stated the annual rent to 
bo Rs. 69. A few days after the landlord wrote * 
to the lessee that as the rent of Rs. 69 was not 
sappovted by the state of things in the Mofussil, it 
shonld be reduced to Rs. 64 The rent Was paid 
at that rate for over 39 years: 

Held, that the landlord’s transferee cannot oat 
rent at the higher rate. 

A dakhila signed by the landlord's agent contains 
ing & recital that the rent in half share is Rs. 32, 
amounts to a'conson& in writing by the landlo?d to 
a sub-division of. the durpatni within section ‘88 of 
the Bengal Tenancy Act. Raz KUMAR SARKAR V 
RAJANI KANTA CHAKRAVARTI ? 4 
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Evidence Act—contd. 


— ——8. 92 Provisos (2) and 
(4) —AMorfgage by way of conditional sale—Oral 
agreement converting mortgage by conditional sale 
into an usufructuary morigage—Civil Procedure Code 
Act (F of 1908), O. XLI, v. 23. 


When a case is remanded under Order XLI, rule 28 
ihe Judge of the Court to whom the case is returned 
has authority to form his own conclusions irrespective 
of any finding arrived at by bis predecessor at the 
original trial in respect of matters which were not 
touched by the Appellate Coart. 

In a suit for redemption of a mortgage by way of 
conditional sale evidence was adduced to show that 
the mortgagors and the mortgagee had entered into 
an oral agreement by which the latter was put in poa- 
session of the mortgaged share pius s further frac- 
tional share on the understanding that profits were to 
be-appropriated in lieu of interest: 

Held, that the alleged agreement, which in sub- 
-stance was one converting the morigage by condition- 
alsale into an usufructuary mortgage, is in no senso 
such an agreement as is referred to in proviso (2) 
to section 92 of the Evidence Act and the - evidence 
adduced in proof of it was, therefore, inadmissi- 
ble: 

Held, further, that as.the mortgage was created by 
a registered document, no such agreement could be 
proved under proviso (4) except by means of a duly 


M aii] 











registered document, AJOLVHYA PRASAD v, JAGDISH 
Sıxan, 14 O. C. 321 Bis 

~- S, 105 577 
— ———— —— Sa LOS 914 
—-——- — S., 114 531I 


emaema 








S. I Id —Presunption, extent of 
— Document alleged to have been lost by one of the 
parties, but loss net proved. 


Q. sued C. to redeem a mortgage on payment 
of Hs. 118, a portion only of the morigage-money. 
The balance, (J. stated, having been paid to the 
mortgagee. He further stated that some of the 
payments would be proved if the mortgage-deed 
were produced as they were endorsed on that 
document, C. did not produce the mortgage-deed 
but stated that it had been lost. He could not, 
however, prove the loss: 

Held, that under the circumstances the presump- 
tion under section 114 of the Evidence Act could 
not be pushed to the extent that the mortgage-deed, 
if produced, would have proved that only Ks. 115 
remained due on the mortgage, the rest having been 


paid off to ihe mortgagee. QUDRAT ULLAH v, 

Cuunni Lat 6 

————— ———S$S.115-—Thing 482 
: —— S. I 16-—Estoppel — Licensee and 








Licensor~—Suit jor use and occupation —No relation- 
ship during period in suit. 


A licensee cannot be permitted ander section 116 
ofthe Evidence Act to deny thatthe licensor had a 
title to the possession of the property ab the time 
whew the license was given to him to enter, though 
there was no relationship . of licensor aud licensee 
subsisting between the parties during the period 
sued.for, Dukmmtoxi Dasr v, Tons: CHaran . SIZ 


# = 
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Evidence Act—coneld. 


——— S. IS30-Tile-deed —Original 
not produced by witness on being summoned — 
Secondary evidence, right to wse— Application for 
issue of warrant—Non-payment of  qprocess-fee— 
Whether right lost. . 





Under section 139 of the Evidence Act a witness 
who is noba party to a suit cannot be compelled to 
produce his title-deeds to any property. Where, 
therefore, a person is directed by summons to pro- 
duce the original of a document, and he does not do 
so the party who summoned him is entitled to use 
ag secondary evidencea certified cupy of the docu- 
ment. Where a party omits to pay the fee for the 
issue of a warrant against the person holding the 
original of a document, he does not thereby lose the 
right of using a copy as secondary evidence. IMRIT 
CHAMAR v. SRIDHAR Paxpav, 15 C. L. J. 7 120 


s. 132, proviso-—vVolun- 
lary statement without compulsion whether may 
be used against witness 925 





ee 








— S., 132 217 
——.——— ——- $8. 135 577 
——— —— S, 155 (3) 678 
—— —— s. 162 286 





Evidence of Litle-— Decree in possessory suit, 


A decree based upon a possessory title is prima 
jacie evidence of title to the land as against a strang- 
er, Kornasu CHaNDRA v. GAJENDRA Nata, 15 
C. L.J.1 407 


Excise functions exercised by Central Provinces 
Zemindars : 965 


Excise Act (XH of 1896), ss. 25, 26, 
27 —8Shops for sale of drugs closed by order of Ool- 
leclor —Suit by — lycensee — Jurisdiction of | Cwil 
Courts—~ Remedy of licensee. 


The appellant obtained a farm including 90 shops 
for the sale of drugs. One of these shops having been 
closed by order of the Collector under instructions 
from the Excise Commissioner, tho appellant sued the 
Secretary of State for loss arising from breach of 
contract: 

Held, that the Civil Courts had no jurisdiction to 
entertain the suit and that the appellant’s sole remedy 
was to rely on the Chief Revenue. Authority for 
such compensation as that Authority thought fit to 
award, LALU RAM v. SECRETARY oF STATE 566 


ss. 26, 27 556 








Execution of decree -Acknowledgment -- 


Several judgment-debtors—Ackuowledgment by 
one, whether saves limitation against others —Appli- 
cation for execution for a certain sum —Acknowledg. 
ment of same—Subsequent application for addi. 
{ional amount not included in first application— 
Whether limitation saved in respect of additional 
amount 702 

———— —- Adjustment of decree ont 
of Court—Certifieate of adjustment— Recognition 
of payment i 











-——-— -  — Application to  execnié 
decree already under attachment, whether an ap- 
plication in accordance with law —Limitation 179 
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Execution of decree—contd. © 


——Á—. 











—~ Arrangement between par- 
ties substantially adding to decree—Sanction of 
Couit —Execution after coming into force of Civil 
Yrocedure Code, 1508 -- Enforceability 


— — ——Aitachmeni—Devisee's in- 
terest—Probate taken by Administrator-General— 
Administrator-General not made party in execu- 
tion 7 














———— Copy of decree or vakalat- 
nama not necessaly in executi.n proceedings 365 





Enlargement of time by 
acknowledgment i 603 














: Judgment-debtor, whether 
includes his assignee—Decree-holder, rights of 
“assignee of—Assignee of the holder of attached 
decree, riglits cf, to execute decree 659 








— 





Execution proceedings — 
Money-decree—Death of judgment-debtor—An- 
cestral property - Objection by judgment-debtor’s 
heir on the ground of want of necessity — Objection 
to be decided in execution proceedings and not by 
separate suit 670 





Mortgage. decree, See Mort- 
GAGE-DECREE. 











—~~Execution of rent.decree — 
Decree-holder auction-purchaser—Application to 
set aside sale— Order or decree are appealable— 
Court’s power to extend time for making deposit 
under section 174, Bengal Tenancy Act—Act of 
Court not to prejudice any one — Five per cent. on 
purchase-money to be paid even when decree-holder 
id auction-purchaser—Copy of decree, or vakalat- 
namah, not necessary in execution proceedings— 
Poundage fee, refund of, on sale being set aside 





ee ——— Limitation Act (XV of 1877), 

Sch, 11, Art. 179, cl. (4)—Applreation to Court to 
take step-in aid of execution — Deposit of Nazir's 
travelling allowance, tf saves tine— Time runs from 
dute of application not from date of order. 


To bring a case within clause (4) of Article 179 of 
Schedule II of the Limitation Act of 1877, it is not 
sufficient for the decree-holder to show that he has 
taken a step-in-aid of execution of the decree: he has 
to establish that he has applied tothe Court to tuke 
some step-in-aid of execution, The mere payment of 
Nazir’s fees cannot by itself bring the case within 
the clause. 

Time ` runs from the date of the presentation of 
the application, and not from the date on which the 
application is disposed of by the Court. MADAN 
Menan Dey v. GANGA CHANDRA 189 


= Application for execution — 
Order directing attachment of immoveables and 


dismissing petition otherwise— Subsequent application 

ajter lapse of three years—Limitation, 

Appellant decree-holder applied in 1900, in exe- 
cution for attaohment and sale of the judgment- 
debtor's property. The order passed on the appli. 
cation was, “immoveables attached; strike off peti- 
tion, but the attachment will continue.” Ona sub. 
sequent date he applied for sale of the attached pro- 
: perty, but the application was dismissed for non- 
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Execution of decree—contd. 


payment of batfa in 1901. In 1909, the present 
application for execution was made: 

Held, that the application was nob in continuance 
of the proceedings of 1900 and was barred. Parry 
AND Oo. v. VADIVELU PILLAY 160 


Application for execution — 
Bar imposed by judgment-debtor — Removal of bar— 
Subsequent application to be treated «as One in 
continuation of previous application —''Review of 
judgment"—Limiation Act (XV of 1877), Sch. II, 
Art. 179 cl. (3)—Bengal Tenancy Act (VII of 1885), 
Sch. IlI, Art, 6, cl. (8). 

When 2 decree-holder is unable to proceed with an 
application for execution by reason of some bar im- 
posed ab the instance of the judgment-debtor or any 
other person, a subsequent application by the decree- 
holder of the same scope and character may be treated 
as in continuation of the previous application provid- 
ed the subsequent application is presented after 
removalof the bar which interrupted the previous 
proeceding. i 

This principle is applicable to cases of applica- 
tions for execution of rent decree. 

A rent-decree was passed on May 28rd, 1904. The 
judgment-debtor made an application for amendment 
thereof, which was' heard ew parte, and on Febru. 
ary 25th, 1905, the original decree was materially 
altered. The decree-holder applied for execution of the 
original decree on Angust 26th, 1905, upon which the 
judgment-debtor objected that the decree could not 
be executed. The application for execution was thet 
dismissed and the decree holder applied for a review 
of the order for amendment, On June 30th; 1906, tha 
review was granted and the original decree was re- 
stored. The present application for executio was» 
then made on January 20th, 1909: 

Held, that the application was not barred: first, 
because the application of January 20th, 1909, may be 
treated as one in continuation of the application of 
August 26th, 1605: and secondly, because under clause 
(3) of Article 6 of Schedule III of the Bengal Tenancy 
Act, time ought to run from June 30th, 1906, when the 
decree-holder’s application for review was granted. 
RAMESHWAR SINGH v. TiRPIT SINGH J 

















———— Disiniasal of eweculion pro. 
ceedings in default— Restoration —Civil J'rocedure 
Code (Act V of 1908), s. 141, O. IX, rr. 8, 9— Civil 
Procedure Code (Act XIV of 1882^, s. 617. 


Section 141 of Act V of 1908 does apply to pro- 
ceedings in execation of decree. An application 
for execution dismissed in default can be restored. 
NIHAL Cianp v. UHANDA SINGH, 3 P. W. R. 1912: 82 
P. L. R. 1912 3 E 


Ex parte decree -Limitation—Applieation to 
set aside er parte decree—Service of summons — 


Ignorance 642 


—— ———— Appeal by contesting defen- 

dants—Confirmation of decree of fast. Court "Ap" 
plication by defendants against whom ex parte decree 
was made to setit aside —Jurisdiction of primary 
Ocurt lo entertain application. 


Where an Appellate Court affirms a decree of the 
first Court, which was made er parte against some of 
the defondants and on contest against the others, it is 
competent to the primary Court to Set aside the es 





# 
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Ex parte decree —concld. 


parte decree at the instance of those defendants 
against whom the decree had been made ex parte and 
who had not been made parties to the appeal prefer- 
red at the instance of the contesting defendants. 
Heptot KHasiA v. Ka RAN Knastant, 15 C. L, J. 241 

377 
€ —— o — A lication for setting aside— 

Period of limitation eapired — Review— "Other suffcient 

cawuse"—QCvil Procedure Code (Act V of 1903), 

O. XLVII, r. 1 (1) — Limitation Act (1X of 1908), Sch. 

I, Art. 169. 

_ Where the period prescribed for making an appli- 
cation for setting aside an ew parte deoree has expired, 
the party aggrieved by the decree is not entitled to 
ask for review of the judgment. 

The Legislature having expressly provided a party 
aggrieved by an ez parte decree a method for obtain- 
ing justice, ib is highly improbable that such 
person had another remedy also by way of review. — ' 

A party can only ask for a review of judgment on 
the ground of “other sufficient cause" if ho ix able to 
show that the judgment is incorrect, SANTU v. ARJAN 
Das 318 








————Defendant's case partly gone 
into — Refusal of aprlication for adjournment — With- 
drawal of Counsel for defendant from case — Whether 
decree is ex parte —Ex parte decree obtained by fraud 
—Defendant's remedy—Ex parie final decree, after 
preliminary decree—Defendant una voidably absent, 
whether decree is ex parte—Decree for accounts-~ 
Opportunity to deJendant to prove what amount due. 

Where the case of a defendant is partially entered 
into and his Counsel applies for adjournment and 
one such adjournment being refused he withdraws 
from the case, and the Judge in his absence gives 
judgment on the merits of, the case, Such decree 
cannot be held to be ex parte. 

Kadar Khan v. Juggeswar Prasad Singh, 35 0, 1023, 
followed. E. 

If the decree was obtained by fraud, the defen- 

dants remedy would be by way of review or by a 
guit properly framed for the purpose. 
. A decree for accounts is not a mere direction to 
inquire and report. It proceeds and must always 
proceed uon the assumption that the party calling 
for it is entitled to the sum found due. It is a decree 
affirming his rights, only leaving it to be ascertain- 
ed how much is due to him from the party account- 
ing; and such a decree directing the defendant to ac- 
countis a final decree. 

Janokey Doss v. Brindabun Doss,3 M.I.A. 175 
and Rahimbhoy v. Turner, 18 I. 4. 6; 15 B. 155, relied 
upon. i ; 

After the passing of a preliminary decree for 
accounts, if the final deeree be passed in the absence 
of the defendant who is unavoidably absent, the final 
decree would be held to have been passed ew parte and 


liable to be set aside and the defendant would havean . 


opportunity of being heard on the question of how 


much is due. Jasopa Dassi v. RAMESWARI Dassr, 14 
C. L. J. 603 


Expert evidence, hov to be taken 577 


Explosive Substances Act (VI of 
1908), S. 5 — Bomb found in joint family house 

~ — Whose dgossession— Liability of managing member 
— Presumption of liability — How to be rebutted. 


GENERAL INDEX. 


1051 
Explosive Substances Act—concld. 


Tt is not the law that every person in a joint family 
should, merely on the ground that a bombis found in 
the joint family residence, be liable to be tried for an 
offence under the Explosive Substances Act. If the 
article is fonnd in a portion of the house, of which 
one member of the family has the exclusive use, then 
such member must prima facie be held to be liable. 
But if itis found ina portion of the house of which 
all the members of the family have the use, then 
prima facie, the managing head of the family is res- 
ponsible. Butin either case it is only a presumption 
which may be rebntted; and if the Police act on infor. 
mation showing that an artic:e found in a house is in 
the exclusive possession of one member of the family 
and the artiole is found in a portion of the joint fami. 
ly residence of which all the members of the family 
have the use, then the head of the family is not hable 
to arrest merely on the ground that the article is fonnd 
in a portion of the house, to which all the family can 
resort, Peary Monan Das v, Weston, 16 OC. W N. 


145 721 
Family settlement, construction of 882 
Ferries Act (IV of 1878), s. 22-- 


Unauthorised collection by servants of lessee — 
Liability of lessee— Master and se:vant—dct done 
beyond scope of duty. 


B, as the lessee of a ferry employed C. to attend — 
to the ferry und collect the tolls. C. in contra- 
vention of law extorted unaubhorised and excessive 
toll from certain passengers and thereby committed 
an offence ander section 22 of the Ferries Act. B. 
was prosecuted for this offence and convicted: 

Held, that the conviction of B, who was not pre- 
sont and took no partin the extortion, was bad in 
law. EMPEROR v. Beaart Lar, 8 A. L. J. 1834; 24 
A. 146. 101 


Ferry contractors gervant—Excessive toll—For- 
mer's guilty connivance—Presumption 780 

Foreclosure. See Recutatios XVII or 1806, 
s. 8. 


Forest Act (VII of 1878), ss. 32, 54, 
53 -Conviction for forest offence—Confiscation of 
forest. produce even when not Government property — 
Produce to be made over to Forest Department— 
Practice, 


Where a person is convicted of an offence under 


. section 32 of the Forest Act, the whole of the forest 


produce, in respect of which the offence was com- 
mitted, may be confiscated, even though it may not 
be Government property. When confiseated, the pro- 
duce should be made over in specie to the Forest De- 
partment of the Government. EMPEROR v, SADAPUR, 
1 P. R. 1912 Cr; 37 P. L. R. 1912; 16 P. W. R. 1912 





Cr. ; 924 
— —-S8,. 54, 55 924 

Forfeiture of pardon. See PArpon. 

Fraud. See Civi; Procepure Cope, 1908, s. 48. 





Price overstated in sale.deed —Pro-emp- 
tion —Deeree ou payment of market-value—Subse. 
quent suit by veudor's revorsioners~-Pre-emptor 
nob debarred from asserting real consideration 


8 
88 





-—- — Interpretation of 
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Fraudulent arrangement between decree-holder 


and judgment-debtor— Adjustment of decree in 
part— Arrangement not certified, effect of -- Decree- 
holder's fraud— Estoppel against precise term of 
enactment 326 


emanen e EB i lr 





——transfer. 
sonvgNCY Act (III or 1907) 


Further evidence in appeal 


See PROVINCIAL IN- 
68 


Is! 


General Clauses Act (X of 1897) 9I 
—— — — —— —— S. 3 (23) 260 
et et — —— —— — — Fe Gy scope of 264 
Gift, See MUHAMMADAN Law—HANEI 986 


—~—Completion of gift—Construction of deed—Will 
or gift 409 
——— of land out of holding to absentee relation — 
Whether shamilat included— Intention of parties— 
Status of full proprietor 17 
by widow- Forfeiture by unchastity— Effect 
, on donee 2980 
Guardian. See GUARDIANS AND WARDS 
“HINDU LaAw—- GvARDIAN; Minor. 
— s . See MUBAMMADAN Law— nios 


——— — Minor— Buddhist Law 373 
— —— Specific performance — Contract by 
minor's guardian for purchase of immoveable pro- 
perty 

— — —-and ward —xNecessity for appoint- 
ment of guardian — Minor having no proyeriy— Order 
mot bona fide— Legality of order—Jurisdiction to 
make order, 


ACT; 








A guardian was not needed for the protection of the 
person of a minor girl; she had no property 
of which a guardian could take charge. The 
machinery of the law was set in motion by one R. who 
induced his servant, the maternal grandfather of the 
minor, to make an application for appointment of 
himself as her guardian in order that she might be 
ultimately married to his son: 

Held, that orders passed in proceedings so institut- 
ed and conducted, even if they were nominally in 
conformity with statutory provisions, could hardly be 
regarded as inveated with the efficacy of legal orders 

made in bona fide judicial proceedings, and that 
the orders were wholly without jurisdiction and 
absolutely null and void. SUBHADRA KOER v. DHAJA- 
DHARI Gossaln, 15 C. L. J. 142; 16 C. W. N. 444 893 


Guardians and Wards Act (VIII of 
1890), ss. 7, 17-— Guardianship of minor 

_ Right to minor's custody— Welfare of the minor to 
be considered—Legal rights. 


In an application for appointment as guardian of 
the person of a minor, the welfare of the child is 
the paramount consideration, although regard must 
also be had tothe recognised rights of guardianship 
under the law. 

The question whether there is any misconduct on 
the part of an applicant disqualifying him from 
being the guardian of a minor is only subsidiary to 
the question whether it is in the best interests of the 
minor that he should be appointed guardian, 

The claims of persons recoguized as having 
preterential rights of guardianship should be 
discarded where the Court comes to the conclusion 
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Guardians and Wards Act—coneld. 


that the best interests of the child will not be 
secured by their 
guardians. 

In this case, the High Court refused to appoint as 
guardian a person who resided outside the limita 
of its ordinary Original Civil Jurisdiction. MUTHU- 
VEERAPPA Caretti v. PoNNuswawI Cuettry, 10 
M. L. T. 477; (1911) 2 M. W. N. 561; 22 M. L.J. 68 


16 
16, 453 
24, 43- Order 


directing a third party to pay a certain sum to the 
minor's guardian, not warranted by any provision 
of the Act Jurisdiction— Order not to be treated 
as a decree in a suit—Scope and nature of 3urisdiction 
conferred by the Act discussed. e 


On an application under sections 24 and 43 of the 


—————— — — —-. 17 


— — ——-—SS. 


` Guardians and Wards Act by the guardian of a Hindu 


female minor praying for permission to give the 
minor in marriage to a certain person, and for an 
order directing the step-mother of the girl, who was 
in possession of her deceased father's estate, to pay 
Rg 800 for the expenses of the marriage, the District 
Judge without framing any issue and taking any 
evidence, sanctioned Rs. 300. - Against this order, the 
step-mother presented both. 8 Civil Miscellaneous 
Appeal and a Civil Revision Petition to the High 
Court; 

Held, that so much of the order as directed the 
appellant io pay Rs. 300 to the petitioner for purposes 
ofthe minor's marriage was nob warranted by any 
provision of the Guardians and Wards Act, and that 
it was made without jurisdiction under the said got 
and, therefore, must beset aside under section 115, 
Civil Procedure Code. 

The power vested in the District Court under the 
Guardians and Wards Act is totally dissimilar to its 
powers as a Court of ordinary Civil Jurisdiction. 
An order purporting to be made under, but which 
infact is not warranted by, the provisions of that 
Act cannot be treated as a decree ina suit. The 
iwo jurisdictions are totally distinct, though exercis- 
able by the same official. It is not a ease ofex. 
ercise of the same jurisdiction by different forms of 
procedure. 

The jurisdiction or power conferred upon the 
District Court by this Act is of a very special and 
limited character, and the procedure prescribed 
under the Act, which is of a summary character, 
is very different from the procedure laid down by 
the Civil Procedure Code for the trial of suits. 
Kouma SoMAKKA v. KopIDALA PEDDA RAMIAH (1911) 
2 M. W. N. 519 251 


SS. 29, 30- - Sale by 
guardian without permission of Judge—Benefit of 
manor— Transaction honest—Whether sale lialfle to 
be set aside. " 
Under sections 29 and 20 of the Guardians and 

Wards Act, 1890, the sale of a minor's property by 
his guardian without the permission of the Court is 
voidable, and is liable to beset aside even if it had 
benefited the minor and was a perfectly od 

















transaction. Karim KHAN v. SALAMUDDI 

paz o 5924. 
— $T — S. 43 . 251 
— e an main maan SR, 47, 46 326 


being declared or appointed 
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High Court—Criminal case—Rule discharged 
under misapprehension of facts—-Judgment not signed 

— Re-hearing of case. 

A judgment or order of the High Court is not 
complete until it is sealed, and until this is done, it 
may be altered by the Court without any application 
for review. AMODINI DASSES v, Dagson GHoss, 38 C. 
828 176 


Hindu Law —Agreement to sel by divided 
brother— Court's power to order performance 47 I 


——. —— — Family settlement — Consideration 458 


e—a —— —— family trading firm—Right to sue on 
contract --Parties 873 

Adoption -Impartible estate 7 

——— — —- Second adoption invalid— 

Simultaneous adoption of two persons invalid — 
Adopted son's position in the natural family. 


Under Hindu Law, the adoption of a second son 
during the life-time of a previously adopted son is 


invalid. 
If a person adopts two persons simultaneously 


both the adoptions are invalid. 

A person whose a‘option is legally invalid re- 
mains in the family of his natural fáther, Tex ÜHAND 
v. GOPAL DEYI : 482 
—Alienation.—Brahmans of village 
Chirah, District Rawalpindi—-Presumption 709 


— —— Impartible estate 7 
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of ancestral land for main- 
tenance and marriage ewpenses— Validity. 


+ Am alienation of ancestral land by the manag- 


ing member of a Hindu family to provide for the 


maintenance and expenses of the marriage of his 
step sister is valid. SEENI AMMAL v. ANGAMUTTU 
NADAR, (1912) 1 M. W. N. 99 802 


RD Yi Impartible estate—-Custom 
—Adoption—Date from which adopted sons’ rights 
begin — Alienation by full owner prior to adoption can- 
not be defeated —Necessity—Duty of lender—Recttals— 
Presumption —Adoption by widow-— Consent of sapiud- 
as-—Adoption not to the last male holder, validity of. 


The holder for the time being of an impartib!e estate, 
although the line of succession is governed by the 
Same rules as if the property were joint family pro- 
perty, has unrestricted power to deal with the estate. 

The rights of an adopted son do not relate back to a 
period earlier than the date of his adoption. There- 
fore, an adopted son cannot dofeat an alienation made 
before his adoption by a full male owner of the estate. 

Per Phillips, J.— When a lender is dealing with a bor- 
rower (member of a joint Hindu family) whois not 
absolute owner of the estate mortgaged as security 
for the loan, it is incumbent on the lender to satisfy 
himself by reasonable inquiry thatthe loan is for 
thé benefit or necessity of the estate, for otherwise 
his charge on the estate in the hands of the next 
holder is liable to be defeated, but if he inquires fairly 
and honestly, the real existence of an alleged and 
reagonably credited necessity isnot a condition pre- 
cedent to the validity of the charge and he is not 
bound to see to the application of his money. 

The recitals gn the bond and representations of 
the borrower are in themselves prima facie evidence 
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of necessity, and if a large portion of the loan ia 
for the benefit of the family, it may be presumed that 
the balance also was borrowed for the same purpose, 

The assent of the sapindas to an adoption by a 
widow validates it, from whatever motive the consent 
was given, 

When an estate is divested by an adoption not made 
to the last male holder but to a prior male holder of 
the estate, the adoption is not valid and does not 
divest the existing holder of the estate. 

Thayammal v. Vanka Rama, 10 M. 205 and Padma 
Kumari Debi v. Court of Wards, 8 O. 302; 8 I. A. 2.9; 
referred to. 

Inalienability of a partible estate must be proved by 
castom. SINNACHAMI v. RAMASAMY OnuETTIAB, 10 M. 
L. T. 463; (1911) 2 M. W. N. 639; 22 M. L. J. 85 ri 


Alienation —ilanager’s power to 
se.l Jamily property for purchasing other property— 
Necesaity— Propriety and reasonableness of sale - What 
the issue should be.—Burden of Proof-—What the 
alienee must show. 








A Hindu father or manager is competent to ell the 
joint family lands for the purpose of purchasing other 
lands if the sale does not injuriously affect the 
interests of the other members of the family. 

The issue in such cases should be "whether the sale 
was a proper and reasonable act,” ingtoad of “whether 
ihe sale was for actual necessity." 

If a sale is positively benefigial to the family, it 
may besupported as againsb the other members of 
the family who are nob entitled to have it set aside 
on mere sentimental considerations. But the pro- 
priety and reasonableness would be judged withont 
ignoring the fact that the alienation is an absolute 
sale of rdmily property. 

Whore necessity is not established it would lie on 
the alienee toshow that, for some reason other than 
necessity, the alienation was beyond doubt, or a 
reasonable one not affecting the interests of the other 
members in any way. 

No hard and fast rule can be laid down for deter. 
mining the propriety and reasonableness of such a 
sale of ancestral immoveable property but it must be 
shown, inter alia,-— 

(i) that the new lands are at least not inferior 
in quality and value to the old land; 

(ii) that though the new landa are not superior 
in value to the old lands, the family would 
otherwise gain by the change; 

(iii) that the family would not lose by parting 

with ancestral lands and purchasing new 
lands. KRISHNASAWMI Doss, In re, (1912) 
1 M. W, N, 167; 11 M. L. T. 182 648 


by widow—Alienation ag 
guardian of dauyhter—Act prejudicial to reversioners 
— Declaratory suit by reverstoners—Specific Relief 
Act (I of 1877), s. 43. 


Section 420f the Specific Relief Act does not 
restrict the right to declaratory relief by reversioners 
to cases of alienation by the widow herself. It confers 
a right of action on reversioners to have their rever. 
sionary right declared whenever any act done by the 
widow jeopardizes that right. 

Where a IIindu widow who had a widow’s estate 
alienated the property as guardian of her daughter; 
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Feld, that the widow must be deemed to have con- 
curred in the alienation and to have prejudiced the 
reversioners who were, therefore, entitled to institute 
& suit to have their reversionary rights declared. 
SuNKARA RAMIAH v. SUNKARA SuUBRAMIAH, (1012) 1 M. 
W. N.70 489 
— —-Alienation-— Widow—Future neces- 
sity--Sutt based on succession and possession — Decla- 
ration as to reverstonary rights, whether can be granted 
— Discretton — Practice— Pleadings. 


saprana 


Where a Hindu widow’s husband’s brother challenges 
an alienation by her on the allegations that he suc- 
ceeded to the property alienated by survivorship and 
was in possession of if, on both these allegations being 
found against him, he cannot be allowed to change bis 
cause of action and ask that he maybe givena deo- 
laratory decree to the effect that the alienation by the 
widow would not affect his reversionary interests in 
the property. 

A Hindu widow has no rightto sellher husband's 
property for a consideration to be received-by her in 
future, unless there is any urgent, necessity in the 

‘near future. VELAPPA GOWNDEN, In re, (1912) 1 M. 
-W. N. 196 640 














Gijt made by widow~—Suit 
for declaration by a remote reverssoner— Nearest rever- 
sioner being entitled to life-estate | only— Gift in 
favour of nearest veversioner— Suit by remote rever- 
stoner to have it declured invalid, whether maintain- 
able, 

N., a Hindu, died leaving a widow W , a daughter R. 
and a daughter's son, K. W. made a gift of her hus- 
band's property in favour of H.'s gon K. U., a remote 
reversioner, sued for a declaration that the gift was 
not binding on him: 

Heid, that the suit was maintainable, because a 
remote reversioner presumptively entitled,to the full 
ownership of the property can maintain such a suit 
where the immediate reversioner is a female who 
‘would take only a life.estate. RAJA Der v. UwED 
"SINGH, 9A. L. J. 168 


——— by widow-Swuit by rever- 
&tonerS— Refund of purchase-money to alienee and 
delivery of property to plaintif — Alienee's right to 
interest from dale of widows death-~Eacess emtent 
discovered on later measurement—Compensation. 


A, Hindu’ widow having alienated property belong- 
“ing to her husband, her reversioners sued the alienee 
after her death, for recovery of the property. On 
measurements, the lands were found {o comprise a 
larger extent than was shown in the sale-deed by the 
widow. The Courts found for plaintiff and directed 
‘delivery of property on his refunding the purchase- 
‘money to the defendant. The Court allowed com- 
pensation to defendant for the excess lands; 

Heid, (1) that as the excess of land in extent was 
only the rectification of a mistake in the gale-deed, 
defendant was not entitled to any compensation; 

(2) that plaintiff was entitled to interest at 6 
per cent on his purchase-money from the date of 

"widow's death. NALLASAWMI Pintal v. RAMASAWMI 

PILLAY 450 
'— Debt.-Sows pious Liability to pay 
father's debt—Limitation—Idmitavion Act (IX of 
1908), Sch. I, Art. 120, 
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-under which it is made. 


'(te12 


i 


The liability of a son to pay his father's debt arises 
from the moment when the father fails to discharge 
his obligations and such & claim is governed by Arti: 
cle 120 of the Limitation Act. CHAMPA Lan v. Sram 
SUNDAR MALI 





Gift to vndivided brother's daughter— 

Valid, against donor's son. 

A daughter cannot claim as of right a "share of 
the property belonging to her father. , 

The moral obligation to provide for her whenever 
possible is fully recognized by the Hindu community 
and will support in law any disposition for the pur- 
pose made by the father. ; f 

There is no distinction between a gift made to the 
daughter of the donor and one made by him as manag- 
ing member to the daughter of any of his co-parcen- 
ers, 





in favour of the first defendant, the daughter of the 
donor’s deceased undivided brother, is valid and bind- 
ing against the plaintiff, the dono:'s son, according 
to the Hindu law, provided it be of a .reasonable 
amount, 

Ib must be left to the Court in each case to decide 
whether the gift is reasonable in all the circumstances 
PUGALIA VETTORAMMAL V, 
Vettor GouNDAN, (1912) 1 M. W. N., 89; 11. M. T. T. 
103 475 








Guardianship. See Hindu Law 
— MARRIAGE. - . 
— —— — —— — —— Minor made | Chnstian— 


Right -of Hindu father to nominate a guardian for 
his minor child—Welfare of minor—Diseretion of 
Court—Guardians and Wards Act (VIII of 1899), s» 
17— Minor brought wp in a certain style of living— 
Delay in presenting the application, effect of. * 


A Hindu father is entitled to appoint a guardian 
for his child by Will or by word of mouth to the ex. 
clusior. of the mother. 

Soobah Pirthee Lal Jha v. Soobah  Doorgah Lal Jha, 
7 W. R. 78, referred to. 

This right the father would not lose by becoming a 

Christian. 
- Under section 17 of the Guardians and: Wards Act, 
the Court has to decide the question of guardidnship 
with reference to all the considerations set forth in 
the section. Where, in the opinion of the Court, it 
would be injurious to the minor to give effect to the 
father’s wishes, the Court will interfere, even in his 
life-time. 

Mokoond Lal Singh v. Nobodip Cunder Singh, 25 C. 
881; 2 C. W. N. 379, referred to. à 

N , the father of the minor, had all his sons baptiz- 
ed by the respondent, a missionary. He also ,wished 
to be baptized himself, but the respondent refured to 
baptize him as N. was living with a concubine. N. 
was living away from his wife and, sometime before 
his death, delivered the minor to the responden? to 
be brought up by the latter. The minor was brought 
up by the respondent in Christian style of living. 
Three years later, petitioner, the mother of the minor, 
applied to be appointed guardian of the minor: yi 

Held, that. under the circumstances, the Minor 
should not be removed from the respondent’s cns- 
tody. ALBRECHT v. BATHEE JELLAMMA, 11 M. L, T. 68; 
(1912) 1 M. W. N. 63; 22 M, D. J. 247 453 


A deed of gift executed by the plaintiff's father | 
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Joint family - — Joint undivided 
propetiv—Separation of two branches of a joint 
Hindn fimily—Separate and exclusive enjoyment 

* of different portions of property by each branch for 
above 40 years—Presumption —Partition ~Party 
sued unnecessarily —Costs 


Joint family—Bond in 
favour of mangging member — Right to sue — Manager's 
right lo sue inhis own name without impleading other 
gnembers —Right of other members to receive payments 
— Appeal —Court-fee—Payments disallowed by first 
Court—Prayer jor declaration as to who is entitled 
to money - Prayer for reducison of amount of decree — 
Court-Fees Act (VIL of 18704, Sch. II, Art 17 VI— 
Parties. i 
A bond was executed in favour of some members 

of a joint Hindu family as obligees. These members 

brought a suit for recovery of the money due on 
the bond. The other members of the family were 
not impleaded as parties. The defendant had made 
certain payments to the other membere on account of 
the debt. He pleaded that the debt was due to ail 
the members of the family and that the payments 
should be allowed towards the debt. The Court of 
irst-intstance held that the payments could not be re- 
garded as payments made to the plaintifs and 
decreed the whole claim. The defendant appealed, 
affixing a Court-fee stamp of Rs. lO on his memo- 

randum of appeal : i 
Held, that the memorandum of appeal was suffici- 

ently stamped so far as the prayer for a final declara- 

tion as to who was entitled to the money was con- 
corned, but that the defendant must pay ad valorem 

Court-fee on the amount of payments by which he 

e sought the decree of the lower Court to be reduced. 

If acontract is made on behalf of. a joint Hindu 
family by the managing member, the latter is en- 
titled to sue on the contract in his own name 
without making the other members of the family 
parties to the suib. 

In the case of such a contract, no other member 
of the famliy is competent to interfere Or to give 
receipts in connection therewith. 

Kishen Parshad v. Har Narain Singh, 15 0. W. Nv 
8321; 8 A. L. J. 256; 9M. L, T, 84%; 13 C. L. J. 345; 
21 M. L, J. 878; 18 Bom. h. R. 359, 33 A. 272, (P. C.); 
(1912) 2 M. W..N. 395; 9 Ind. Cas. 739, followed. 

















Where a debtor executes a bond in favour of, 


some members ofa joint Hindu family under the 
impression that the contract is with all the members 
of that family and has no notice or reason to believe 
otherwise, he is justified in making payments to 
members of the family other than the obligees and 
should be given credit therefor. KIRPAL SINGH v. 
Sant SINGH, 71 P. R. 1911 305 


——— ———— Joint family | business— 
Manager's power to contract debi — Presumption as to 
the «lebt being for benefit of family— Burden of proof 

(Family necessity. 

There is no presumption that & debb contracted 
by the Manager of a firm of family is contracted for 
the benefit of the firm or family, and a plaintiff 
who seeks to bind the other members of the joint 
family will have to prove thatit was a debt contracted 
for their benefit, or with their consent, or that there 
was an urgent family necessity therefor. GANPAT 
Rai v. MUNNI kar, 9 A. L. J. 54; 84 A, 135 34 


han 
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—Joint family—Mitakshara—Joint 
jJamily property, alvenalion of, by some members — 
Consent of all not taken— Validity — Antecedent debt? 
—Necesgity — Limitation Act (IX of 1908), Sch, J, 
Art. 91-— Declaration. r 


Article 91 of the Limitation Act does nob apply to 
a suit by one member of a joint Hindu family fer a 
declaration that a mortgage ofthe joint family pro. 
perty effected by the other members of the family, 
without the consent of the plaintiff, is invalid and 
does not bind the family property. 

In dealing with the question whether or not a 
particular family is joint, the principal thing to be 
regarded is jointness of estate. Separation in food or 
worship may be evidence of partition but it is not, 
conclusive evidence. 

Where an alienation of the joint family property is 
made by several brothers of the family and the act 
is challenged by another brother, the question of “ana 
tecedent debt” does not arise. The defence of “ante- 
cedent debt,” ia available only in cases where sons are 
seeking to avoid an alienation made by their father. 

In a joint family governed by the Mutek‘hara law 
one sharer has no authoriby, without the consent of 
his e»sharers, to mortgage his undivided share 
in a portion of the joinb family property in order 
to raise money on his own account and not for the 
benefit of the family. BINDA PRASAD v. GAYA PRASAD 


SINGH 547 


Mitakshara — Manager, 
powers of—Alienation by manager —Necessity—Ap- 
peal, Second--Finding of necessity not a pure ques. 
tion of fact, 


The question whether necessity has been established 
for an alienation of family property is not a pure ques- 
iion of fact and, a decision that necessity has been 
proved can be challenged i in second appeal. 

In ascertaining whether there was necessity for an 
alienation by a managing member, theactual pressure 
on the estate, the danger to be averted or the benefit 
to be conferred on it, are the things to be regarded. 
A bona fide lender is not affected | by previous mis. 
managemenb of the estate. 

A lender is bound to inquire into the necessities 
for & loan and satisfy himself as well ‘as he can 
that the manager is acting forthe benefit of the es- 
tate. 

Hanooman Persad Panday v. Musammat Babooee, 
6 M. I. A. 303; 18 W. R. 81, relied upon. 

Where a part of family properiy was proclaimed 
for sale, and the money advanced on a mortgage of 
such property was actually used to avert the sale 
and the lender dealt with a person who had for years 
managed the property of the family and who had 
obtained the assent of several members of the family 
to the mortgage: 

Held, that, under the circumstances, there was legal 
necessity for the mortgage and for collateral security 
which was not excessive. 

Per Karamat Husain, J.—The exceptional power 
given by Hiüdu Law to the manager of a joint family 
of transferring family property for family purposes 
must be limited tothe narrowest possible compass. 
In those cases only in which there is an immediate 
and pressing need, in which if is impossible to meet 
the need without making a particular transfer, and in 
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which there is no time to obtain the consent of the 
other members of the family, the, transfer should be 
held to be binding on the members who have not con- 
sented to it. Dire BIJAI SINGH v. Baan PARTAB SHAH 
SINGH, 9 A. L. J. 63 94 


— Joint family-Mitakshara—Sale 
in execution of a decree on a mortgage executed by 
father—Son not a party to themorigage— Right of son's 
widow to impeach the sale —Decree, execution of. 





A. Hindu joint family consisted of a father and four 
sons, one of whom was a minor. The father executed 
a mortgage on the basis of which the mortgagee 
brought a suit for sale and obtained a decree in execu- 
tion of which the property was sold. The minor son 

‘died leaving a widow : 

Held, that it was not open to the widow of the 
minor son to say that her husband’s share could not 
be mortgaged by his father and could not pass to the 
auction- purchaser ata sale in execution of the mort- 
gage decree. SoHNI v. MOHAN KUER, 9 A. L. J, 9 





—— Mortgage by a co-parcener of 
his undivided interest— Mor!gagee's equitable rights 
-Bona fide transferee without notice~ Transfer of 
Property Act (IV of 1882), s. 43, 


C.an undivided cd-parcener subject to the Mitak. 
shara Law made a mortgage of his undivided interest 
in favour of - the plaintiffs-appellants. Subsequently 
there was a'partition andthe separated share of C. 
passed by mortgage and sale to the defendants-re- 
spoudents who were found to have taken the transfers 
without notice of the prior mortgage in favour of the 
plaintiffs-appellanta. 

Held, that the plaintiffs-appellants are not entitled 
to have it declared that the separate share of J. in 
the hands of the defondants-fransferees is subject to 
& charge in their (appellants') favour. 

Although an undivided co-parcener subject to the 
Mitakshara Law cannot make a valid alienation of his 
undivided interest, yet the Courts acting upon the 
principle that a person should not be allowed to pro- 
fit by his wrong have given relief in equity to the 
alienee by giving him a charge for his money upon 
the separated interest of the co-parcener from whom 
he took his transfer. But such equitable right can- 
not be enforced against persons who have taken bona 
fide for value and without notice. BHAGANNAH v. 
CHANDI Sinca, 14 O. C. 295 466 


Mortgage by father — Suit 
on the morigage— Sale of property — Sons not made 
party~ Son's riyht to redeem subsequent to auction 
sale, 

Per Chamier,J.—Where a decree for sale is obtain. 
ed on & mortgage executed by a Hindu father, which 
is binding on his sons, and the property is sold in 
exeontion of the decree and purchased by the mort- 
gagee, a son of the mortgagor, who is not made a 
party in the suit on the mortgage, cannot, subsequent 
to the auction-sale, be allowed an opportunity of 
redeeming the mortgago. 

Balwant Singh v. Aman Singh, 33 À. 7; 7 Ind, Cas, 
112; 7 A. L. J. 852, followed 

Per Karamat Husain, J—A son, who is not made a 
party to the suit, can redeem the mortgage after the 
Court’ sale even if the mortgage is binding on him 
under the Hindu Law. 
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The right to redeem a mortgage is quite distinct 
from the right to get back a share in a property sold 
in execution of a decree upon a mortgage. 

A private sale by the father in a joint Hindu 
family or an auction-sale by a Court is bind. 
ing upon his sons, because of their pious duty 
to pay their father’s debts, and not because a sale 
has taken place. As there is no pious duty to 
abstain from redeeming the mortgage made by the 
father, an auction-sale cannot extinguish the right 
to redeem. When they claim redemption, they in 
fact come forward to perform the pious duty cast 
upon them by the Hindu Law and an auction. 
sale cannot stand in their way. BALDEO SINGH v. 
Hira Lan, 9 A. L. J. 67 95I 


— ——— — Joint family —Possesston of pro- 
perty by a female ofa joint Hindu family mot en- 
titled to the property —Adverse possession—Stridhan 
— Inheritance. 


S.and R. were two brothers living in joint Hindu 
family. R. died before S. leaving a widow Mu- 
sammat Larai. §. died a fortnight afterwards. 
Larai, the widow of R , got possession of the property 
as against the mother of 8. and remained in such posi- 
tion for over twelve years: 

Held, that thé possession of Musammat Larai was 

adverse to the rigtful owner and that the property 
became her stridhan. 

Kashi Ram v. Musammat Amri, 32 A. 189; 7 A. L. J. 
153; 5 Ind Cas. 207, referred to. ze 

On Larai’s death it devolved upon her heir as str 
dhan, MAGHLI v. LADLI 644 





Property in hand 9f a mem- 
ber of Hindu family —Presumption that propert is 
joint— Nucleus of family property— Manager of family 
doing banking business, powers of. 


Where it is proved that there wasa nucleus of 
joint Hindu family property, any property in the 
hands of a member of such family should be presumed 
to be family property. 

A person who, on behalf of a joint Hindu family 
carries on the family banking business as manager 
thereof can, not only enter into contracts and give 
discharge so as to bind his co-parceners, but may also 
sue and be sued alone without the other members of 
the family being joined with him in the suit. GANPAT 
v. BALMAKUND 206 


Separation belween membera 
— Effect of separation of one member. : 


Where ib is proved that at the time of the 
separabion of one member of a joint family, 
other members of the family had also received their 
respective shares in the- family property, there is no 
presumption that they still continued to hold the 
property so received as members of the joint family. 
RAMADHAR v. SHEO NARAIN ‘717 
Marriage —Orphau girl —Guardiat- 

ship abandoned by paternal relations — Maternal 

uncle celebrating girl's marriage—Right to recover 
ewpenses from parental family —Marriage during 
period of pollution. e uz 

A maternal uncle ofa Hindu girl of marriageable 
age, whose parents are dead and whose . paternal 
grandfather and paternal uncle have &bandoned her 
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dianship, is justified in giving the girl in 
inge and is entitled to recover the expenses, 
B by him iu connection with the marriage, 
piy property in the hands of the girl's 

‘father and paternal uncle. 

the marriage is celebrated while the 
* the girlisina state of pollution 
ment of alady in the family, does 
ternal uncle from recovering the 
“age, 

it may be, accoiding to the 
, to celebrate a marriage during 
, the marriage is nob on that 
KADAM NARAYANA IYER v. SIVA 


















g^ ^ara — Interest — Liability 
ovest on grandfather's debt 
Sa © father and grandfather— 
interest at birth and that ac. 
2> Sa ^ Nship. 


s? i SS e 
p as passed against the grandfather and 
x ha appellant, a Hindu governed by the 
P K 6; “for recovery of possession of land with 
folita, costs and interest: 

4, that, although a grandson may not be liable 
ay interest on the grandfather’s debts, yet, as the 
ree was passed against both the grandfather and 
she father, the latter was liable for the whole of the 
interest and mesne profits decreed and that, therefore, 

the appellants is liable for the same, 


Held, also, that, after the death of the grandfather 

h and father, there did not remain any disbinotion be- 
tween interest which was vested in the appellant at 
e his birth and the interest that he aequired by sur- 
* vivorship and that, therefore, the decree-holder should 
nob be compelled. to proceed first against what was 
the share of the grandfather and the father ab the 
lime of the decree, and only in the event of that be- 
ing insufficient, to proceed against the interest that 
then belonged to the appellant. Kampzo PROSAD v. 
Gori Korri, 16 0. W. N. 883 15 0. L. J. 256 349 


———— Mortgage — Suit against joint 
À Hindu family for sale of mortgaged property One 
of the members nob made defendant within limita- 
tion—Objection as to non-joinder taken at earliest 
opportunity, effect of—Dismissal of suit— Limita- 


tion 197 


by father— sons lia- 
bility —Interest—-Morigagee to prove necessity of 
borrowing moneyat eworbitant rate of interest — Burden 
of proof. 


' In a suit brought by a mortgagee on foot of a mort- 
. gage, executed by a Hindu father, the mortgagee 
should prove not only that there was necessity for 
borrowing the money but that there was necessity 
for borrowing it at the exorbitant rate of interest 
stipulatedin the bond. Nata Mat Das v. DALIP E 


< 
KA 


Ls mass 


Eye ee E A EE C 











“eons —— — — Interest— High rate of in» 
terest— Necessity to borrow money at high rate— Burden 
of proof on plaintiff —Suit against son — Discretion to 
& duce interest. 
here a suit against descendants is brought to 
enforce a mortgage executed by their ancestor in 
which there iga stipulation Aor payment of a high 
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rate of interast, it lies on the plaintiff to prove that 
there was necessity not only for borrowing the 
money but for borrowing if at the exorbitant rate 
mentioned in the deed. 

The principle which governs the case of a mort- 
goge by a Hindu widow or by the guardian of a 
minor shonld be applied to the cage of a Hindu 
minor. 

Where no necessity for borrowing at an exorbitant 
rate is proved, a Court would be justified in reduc- 
ing the stipulated rate of interest to a reasonable 
rate as well as in refusing to allow compound interest, 
especially where the plaintiff has made a long delay 
in instibuting his suit. NAND Ras v. BHUPAL SINGA, 
8 A. L. J. 1294; 34 A. 126 


Pavtition--Oo-widows. 
À Hindu co-widow is entitled to have hor husband's 


property partitioned, CmurtrTER KUAR v. Goora KUAR, 
9 A. L. J. 105 32 


- — 











Impartible ^ estate. 


—————— See 
HINDU LAW—SUCCESSION 69 











Partition karar — Agree- 
ment to give one brother Rs, 5,000 for daughter's 
marriage—Pro-notes executed in pursuance of such 
agreement— Consideration —Family — settlement — 
Pro note binding on minor members 458 


Shebait—Alienation by Mohant — 
Suit to set aside altenation—Burden of proof —Power 
of shebait — Alienation when to be justified — What has 
to be established to justify alienation. 


—À 








The question as to the party on whom the onus of 
proof lies in a guit to set aside an alienation of en- 
dowed property, is one not capable of a general 
and inflexible answer. 


Where, atthe time of such alienation, tae plain- 
tiff was joint Manager of the properties of the 
endowment and had Special means of knowledge 
ás to the funds available for the purpose of the 
management, if was for him to prove that there 
was no necessity for the alienation made by the 
Mohant in possession. The power of a shebait in 
respect of an alienation of endowed property ia 
analogoas to that of the Manager of the property of 
an infant. 

The alienation of the corpus ought only to be re. 
sorted to as an extreme measure in the absence of 
other reasonable means of providing for the means 
of the endowment. 

Nataraja Desikar v. Palaniappa Chetty, 20 M, L. J. 
969; 9 M. L. T. 88; 9 Ind. Cas. 281, referred to. 


What has to be established to justify such an alien. 
ation is that, forthe needs of the endowment, no othor 
means was available short of an absolute alienation of 
the property. Itis not enough to find thatthe sum 
paid by the transferee was applied for the purposes of 
the endowment. Where there was no finding that 
the needs of the endowment atthe time the aliena- 
tion was made might not have been met by other 
means than an absolute transfer of a portion of the 
endowed property, the salo was held to be void, 
JAGARNATH Das v. BIBI RUPA 











Endowment —Suit by sho. 
baitto recover property of idol as inalienable from 
transferee — No dedication — Burden of proof. 


16:8 INDIAN 


Hindu Law- contd. 


Shelaits who kave themselves cold property said io 
belong to an idol as their own, cannot, iua suit to 
recover the property as inalienable, content them- 
selves with showing that the property was usally 
called the debutlar and throw on their opponent the 
almost impossible task of proving the negative, nime- 
Jy, that there had been no dedication. The plaintiffs, 
shebai?s, must prove that land was dedicated and 
inalienable. MADAN Monan v. MANMATHA Nata Bosg 


425 


permanent, 





*-— 





-——— £ hebait — Lease, 
granted by shebsit-- Effect of lease. 


The effect of a permanent lease of ceitnin land 
granted by a shebatt, will enable the grantee to hold 
the land during the continuance of the grantor's 
interest. > PRAHALAD CHANDRA GHOSE v., BEHARY LAL 
MOOKERJEE 686 


Succession - Deed. of endow- 
$í 


ment — Shebait to succeed —"Shishya sishyanukrame," 
meaning of. 











Where a deed establishing an idol directed that 
the shebaitship should on the death of the first shebait 
na aaa from disciple to disciple of the first ghe- 

ait, 

` Held, that one disciple of a shebait may succeed an- 
other disciple in the line of the original shebait, and 
that the maker of the endowment did not intend thut 
one disciple shonld be succeeded by his own disciple 
and not by a brother disciple of the previous she- 





bait. GoPAL CHANDRA CHAKRABARTI v. HADHARAMAN 
Das BABAJI, 16 C. W, N. 108 29 
-—— Stridhanc- Inheritance 614 





—- Succession — & If-acquired pro. 
perty left to one daughter as owner and to the 

_ other duughter in the event of her decease Abso- 
lute estute acquired by survivor 571 

Impartible estate — Rule of 

 primogeniture— Owner devising the estate to his 
widow — Neat reversioner disputing the Will Probate 
~- Compromise — Consiruction — Character of the estate 
taken by the neat reversioner. 











. One R S., who was in possession of an impartible 
estate, succession to which was governed by the rule 
of primogeniture, died without male issue, leaving 
a-Will by which he left his entire éstate absolutely 
to his widow, who applied for a grant to her of 
Piobate of the Will. “ne next reversioner, S. S., filed 
objections to Probate being granted, and instituted. 
a suit against the widow claiming that the Will was 
null and void as against him and the estate and 
that absolute possession over the entire estate should 
be awarded to him. A decree in the suit wag 
made in accordance with the terms of a compromise 
between the parties whereby it was provided, inter 
alia, that the widow should remain in possession 
during her life time of the entire estate left by R. S. 
exercising the powers of a gaddi.nashin without the 
power of alienation, that S. S. should receive an 
annual allowance; that on the death of the widow S. 8. 
or any tepresentative of his should be the absolute 
owner of the estate and should occupy the gaddi 
and tiat should it be indispensably necessary to id 
‘any money on the estate by way of a loan the parties 
to the compromise should in concurrence with 
cach o her borrow an amount and re-pay the 


‘not upon the Wiil of R. S8, and 


CASES. 


















Hindu Law- conta. 


samt fiom the profits of the estate. The Y 
was subsequently admitted to Probate. S. 8. 
ceased the widow of iè. S, The widow of § 8. 
the suit claiming proprietary possession 
as against her tuskand’s distant cousi 
line and certain other members of hig 

Held, that the rights of ihe p 
depended on the construction of t 


after the compromise the Will w 
bate did not affect the rights of 
Held, also, that the compromi 
character of the estate, which as 
devolved on 8. 8 onthe death of R 
compromise S. S. reserving to himself th 
income out of the estate gave to the widow 
E.g bare interest for her life in his «8. 8.’) impartiore 
e tate, and that onthe death of 8. S. the estate as 
an impartible estate devolved, subject to the life- 
interest of the widow of R. S,on the heir of S. 8. 
according to the rule of primogeniture, and not on 
the widow of S. S. Lx&HRAJ v. HARPAL SINGH, 11 
M. L. T.  :1!911) 1 M. W. N. 16; 9 A. L. J. 46; 
160. W. N 217; 15 C, L. J. 72; 14 Bom. L R ?3; 34. 
A. 65 269P.C. | 


—— Wid OW- Devise to widowsen? daugl.- 
ters— Widows’ share to go to daughters un their 
death - Nature of widow’s interest—Tenancy -in- 
common—No right of survivorship between widows. 
— Nature of daughter's interest— Absolute estate 








———- Alienation-— Necesstty— Sale 
of yrogerly to get moncy for child's marriage not 
likely to take place for years — Future maintenance— 
Consent oj near reversioners — Locus standi of remBter * 
reversioners to contest alienation. f 
lt is not open toa widow governed by Hindu Law te 
sell immoveable property inherited from her husband 
in order that she may retain a sum of money 
for the marriage of her child, which marriage is not 
likely totake place for many years to come. Nor 
can she alienate property to provide for her future 
maintenauce. ` 
Where the nearest reversioners of a widow's husband 
acting in good faith and with due regard to the 
interest of the family, give their consent to an alien- 
ation by the widow, & more distant reversioner has no 
locus standi to contest ths alienation. TEK CHAND v, 
GopaL DEYI 482 


Gift—Donee paying debt of : 
donor's husband- Suit to set aside the gift by presump. 
tive heir— Declaration that debt paid by donee was a 

. charge upon the property, whether could be made 
in the suit. 














A Hindu widow made a gift of her husband's pro- 
perty in favour of B. After the gift was made B. 
paid certain debts which were due from the husband 
of the widow who made the gift A. the presumptive 
heir to the widow’s husband broughta suit to have the 
deed of gift declared void and ineffectual as against 
him. B. pleaded that the debts which he had paid 
might be declared a charge upon the property: 

Held, that B. was not entitled to such a declaration 
in this suit, as the question whether B. was entitled 
io a charge in the property wae irrelevant in the pre- 
sent snit, . 


JA 


Vol. XIII? 


Hindu Law—contd. Ko eg. Ud ut 


` J£ B. was hereafter held to be entitled to retain pos- 
session after the death of the widow, it will not be be- 
cause he had any title to the property under the deed 
of gift but because being lawfully in possession under 
the gift during the life-time of the widow, he discharg- 
eda debt which was binding on the reversionary 





heir. GHANSHAM SINGH v. Teg BAHADUR SINGH, 9 A. 
L. J. 496 . 191 
Widow— Grant to widow — Nature 

of estate. - 


Under the Will of a Hindu eertain of his relatives. 


were to receive the profits of certain property in fixed 
shares from generation to generatiou. There being 
some trouble in distributing the profits among the 
maintenance-holders, the executors of the Will decid- 
ed to get rid of their burden by handing the property 
over absolutely to the respective legatees who had 
charge on it. The result was a compromise under 
which the widow of a maintenance.holder, who had 


‘died before the compromise, got a share of the pro- 


perty along with others: 
Held, that the grant tothe widow was limited to 
her life, as she took in a different quality from that 


.of the, males, and that she had nó absolute power to 
dispose of the property granted to her. 


DURGA SHAN- 
KAR v. RAM RATAN 














Savings from husband's 
estate— Widows riyht in savings — Accun ulation— 
True test—Widow's intention — Howdah, of husband's 


© estate, sale of, to stranger— Re-purchase by widow— 


Widow's right to it— Rents not realised from tenants 
of husband's estate — Whether accumulation — Widow's 
rights therein. 


{tf a Hindu widow makes no attempt to dispose of 
the savings from her husband's estate, they follow 
the estate from which they arose. 

The Court wil determine in each individual case 
whether the property in dispute is in the nature of 


„accumulation or is merely a saving held in snspense 


by the widow with intent to be appropriated for her 
personal use jater on. " 
The true test is to determine the intention of the 
widow. Did she intend to treat the disputed property 
as part and parcel of the estate of her husband, or 
did she treat itasa temporary saving liable to be 
applied by her subsequently for her own purposes? 


Where a.howdah seaton an elephant), which was. 


originally a part of the estate of a Hindu widow's 
husband, had been sold to a stranger and the widow 
subsequently re-purchased it, the inference is that 
she intended to treat itasa part of her husband's 
estate. 

Rents not realised from the tenants of husband's 
estate are not to be treated as temporary saviugs liable 
to be applied in satisfaction ofany personal debt of 
the widow, but they area partof the estate of the 
husband. BHacaBATI v. Sopopra KOER 69 i 

———— Widewed daughter-in law — 
Maintenance Residence with family oJ deceased hus- 
band, — Not to leave husband's house for inmoral pur- 
pose— Amount of maintenance, how to determine. 





. Neither a Hindu widow nor a widowed daughter-in- 
]Éw is bound to reside with the family of ker deceased 


" -husband in order to entitle her to separate mainten- 
“ance, : 


t 
e? EN 
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Hindu Law —contd. 


All that is required of a widow or a widowed 
daughter-in-law is that she is not to leave her husband's 
house for improper or unchaste purposes; and she is 
entitled to retain her right to maintenance unless she 
is guilty of uncbastity after sho leaves that resi- 
dence. 

The amount of maintenance ought not to be de- 
termined with reference to the value of the family pro- 
perties at the time of the death of: the husband 
of the lady: 

Adhibui v. Cursondas, 11 B. 199 and Modhavrav v. 
Gangabai, 2 B 639, relied upon. 

The amount of maintenance is to depend upon the 
extent of the properly, the position of the family, the 
nature of the claim alleged, the number of members 
of the family and other special circumstances of each 
individual case. SUKAN SAHU v. GANGAJALI 136 


— —— — —- Yajman Vritti-Nature of pro- 
perty - Impartible and inalienable— Custom recogniz- 
ong partition and alienation— Burden of | proof —par- 
tition, essentials of— Enjoyment of vrit by rotation-— 
Will of a share of vrit—Succession to vrit, 

A. and B. members of a joint Brahmin family. 
entered into an agreement in 1825 whereby tho 
vritti was declared to be common, half the produce 
to be taken by A. and half by B. Iu 1857, the des- 
cendantz of 4 and B. made a further agreement by 
which they divided up their Yajmans into groups and 
each member was to administer to each group turn by 
turn. The later document recited that the parties 


"previously used to enjoy the vrit jointly, but from the 


date of the docamentthey divided it among them- 
selves to be enjoyed bya system of rotation accord. 
ing to the different quarters of the town. The pro- 
ceeds of the vrit were enjoyed by the members of the 
family per stirpes and nob er capita. In 1906. C, 
the sole representative of B.'s branch, died bequeath- 
ing his share of the vrit to his sister's son and the 
son of his brother's daughter. 

Held, (by the Ouurt', that there had been no such 
partition of the vrit'as to entitle C. to alienate his 
share. C had no exclusive right in his share of the 
vrit which he could bequeath by Will to persons who 
would have no right to it 4^ survivors of a joint 
family. Consequently, on O/s death, his share de- 
volved by succession to the surviving members of 
the family. : 

In order to effect partition, ib isnot sufficient that 
the co-parceners should alter the mode of holding 
their property. They must alter and intend to alter 
their title to it they must cease to be joint owners 
and become separate owners. 

In every case of alleged partition, the question is 
one of intenti.n, namely, whether the intention of 
ihe parties, to be inferred from the instruments which 
they have executed aud the acta they have done, is to 
affect a division such as to alter the status of the 
family. 

Durga Pershad v. Kundan Kaswar, 18 B L. R. 235; 
21 W. R. 214; 11. A. 551 tP. C.), followed. | 

The egal effect of a document cannot be control- 
led or altered by evidence of the subsequent conduct 
of tle parties. 

Balkishen Das v. Ram Narain 
p. 752; 7 C. W. N. 578, followed. a 

It is a well recognized principle of Hindu Law that 

vrit is both impartible and inalienable. | 


Sahu, 30 C. 788 at 


4 1 
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The burden of proving a custom in derogation of 
ordinary Hindu Law rests upon him who asserts it. 

There exists no general custom recognizing the 
partition of writ and its restricted alienation to per- 
sons standing in the time of succession. 

as a general principle, urit is neither alienable nor 
partible. Alienation is prohibited on the ground of 
public policy, and because it includes a right of 
personal service. Buta distribution of duties by a 
syatem of rotation has been recognized as permissible; 
so also the relinquishment of duties by one member 
in favour of other members of the family. The old 
text law has been modified by custom in particular 
families; but whenever such custom is alleged, it must 
be proved. 

Vrit has a two-fold aspect; from the point of view 
of the Brahmin who collects it, ib may be merely 
money, but from the point of view of the yajmamns, 
it connotes priestly services. 
€ In dealing with the right of vri, the Court must 
bear in mind that it is dealing not only with a right 
to collect fees bub also with a priestly office. 

(Per Pratt, J. C., dissenting):—The orit in suit was 
not only partible but had actually been the subject 
of partition. 

It would take but slight evidence to displace the 
rule of Hindu Law that vrit is impartible and in- 
alienable, and such evidence was supplied by judicial 
decisions recognizing the parti‘ion and alienation of 
writ and by the previous agreements in the family of 
the parties. MAnNGHIRMAL v, VITHALRAM, 5 $, 5 B. 


107 25 


Hundi-Liability of drawer—Notice of dishonour 
—Oral demand after maturity 255 


Husband and wife—Restitution of ccnjugal 
rights, suit for—Cruelty as defence—Jurisdiction 
of Civil Court—Legal cruelty, criterion of-—-Hus- 
band charging wife with murder and Broan 


Iilatom —Two families living together without 
illatom arrangement 870 








, what constitutes. 


Jt is not sufficient to constitute a person an Illatom 
that he lives in his father-in-law’s house, assists his 
widow after her husband's death and is employed 
by her to pay the circar kist. 

To constitute a person an Illatom, a specific agree- 
ment is necessary. 

Qusere.— Whether a female could, after her husband's 
death, when her husband’s daughter was already 
married, constitute that daughter's husband an Itlatom 
son-in-law? GADIYANM NARAYUDU v. MALLAYARAPU 
VENKAMMA, 11 M. L. T. 121; 22 M. L, J. 265 865 


Immoveable property -— Mortgagee’s s 
in oceupancy-holding— Succession 444 


Improvements-— Well sunk by tenant with- 
out consent of landlord— Mandatory injunction — 
Damage not alleged—Maintainability of suit 554 

Indemnity mortgage —Sub-morigage — 


Amendment of plaint— Discretion of Court. 


INDIAN CASES. 





[1919 


Indemnity mortgage-coneld- 


tiff filed an appeal against that decree and while it 
was pending, instituted the present action against Ist 
defendant for indemnity, praying for the amount of 
the decree or, in the alternative, for the deposit of 
the amount in Court. After the institution of 
the suit and during the pendency of this second 
appeal plaintiff satisfied the sub-mortgagee’s decree 
and prayed for the amendment of his plaint by men- 
tion of that fact: 

Held, that though plaintiff's suib'for indemnity 
while he had not sustained the loss, was not sustain- 
able, he was entitled to the alternative prayer for 
deposit in Court; 

(21 thatthe amendment prayed for, should be 
allowed. VARIANGATTIL PAKSSERI RAMAN MENON v. 
SANKARA Partar, (1912) 1 M. W. N. 37 


In junction--Person building on other's land in 
spite of protest -Pecuniary compensation—Ade- 
quate relief 8 





not to dispense with services of 
managing agents—-Master and servant—Contract of 
service- Specific performance 868 
Well sunk by tenant without consent 
by landlord—Damage not alleged—Mandatory 
injunction 554 














s suit for —KEncroachments on land re- 
served for common use -- Limitation —Burden of proof 
-— Unreasonable delay in suing—Limitation Act (IK 
of 1908), Sch. I, Art. 120— Specific Relief Act (I 
of 1877), s. 54. 7 


In a suit for a perpetual injunction directing defen- 
dants to restore to its original condtion certain land 
encroached upon by them, which was originally e- 
served for the common use of the propric tors, it is for 
the plaintiffs to prove that the" encroachments were 
made within six years before suit. 

k anakasabai v. Muttu, 13 M, 445; Waztran v. Babu 
Lal, 26 A. 891, followed. 

A mere surmise by the Court that the enoroach- 
ments are “recent” is insufficient for holding that 
they took place within six yeara. 

Persons, who have patiently allowed encroachments 
to take place and have not taken action within a 
reasonable time, cannot be said to have saffered such 
injury aa would justify the Court in interfering on 
their behalf under section 54 of the Specific Relief 
Act. GANDA SINGH v. NATHU RAM, 77 P. W. R. ri 


Insanity. See Penan Cops, s. 84. 
Insolvency. Se: PUNJAB Laws Act, 8. 29, 


Jurisdiction — Powers of Insolvency 
Court to decide question of fraudulent transfer of 
property in British India —Declaration of insolvency 
implying absence of fraudulent transfer —Opposing 
creditor bound by decision of Insolvency Court— 
Estoppel— Evidence Act (1 of 1872), s. 41— Insolvent 
Debtor's Act (11-12 Vic Ch. 21). ° 


An Insolvency Court in British India has jurisdic- 





padi 





02 arte Vid 


tion to decide al! matters incidental to those proceed. ' 


ings, including the question whether any property in 
ritish India has been fraudulently transferred bv 
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Insolvency--concld. 


the Evidence Act, the estoppel against an opposing 
creditor arises, as the estoppel is not limited to the 
provisions of section 41. 

A. applied to the Bombay Insolvency Court under 
the Insolvent Debtor’s Act to be declared an insolvent. 
B, 2 creditor of 4, opposed the application on several 
grounds including the fraudulent transfer of pro- 
perty in Amritsar. The Bombay Court declared 4 an 
insolvent and discharged him from all the liabilities 
in respect of debts or claims. 

B. subsequently sued in the Amritsar Court for a 
declaration that the property was liable for his 
debt: 

Held, (1) that the Bombay Court must be taken 
to have held that there was no fraudulent transfer 
of the property in suit ; 

(2) that as the parties were before the Bombay 
Court and B. accepted the jurisdicton of that Court 
by filing objections to the petition, B. was bound by 
the decision of the Bombay Court and could not sub- 
sequently raisa the plea that the transfer of the pro- 
pérty in suit was fraudulent and void. Ras NARAIN 
v. DURGA Dar 568 


Insolvent Debtor’s Act IL & 12 Vic. 
Ch. 21 568 
Interest. 


- v me a 


See CONTRACT Act, s. 74. 





-— — Liability of Hindu grandson to pay in- 
terest on grandfather's debt 349 
e-——--— Mortgage by Hindu father High rato 

of interest 5 





—— Morigagor's right to inlerest on profils — 
Bengal Regulation (XV of 1793), s 10— Mortgage 
deemed and cancelled— Limitation Act (XIV of 
1859), s. 1(12) & (185)— Limitation — Swit forre- 
demption more than 12 years after satisfaction of 
mortgage—Right of morlgagor to take accounts from 
mortgagee for surplus profits—Rate of interest allowed 
to mortgagee—Mortgagee’s possession ajter mortgage- 
debt is paid off—Adverse possession—Redemption— 
Usury Laws Repeal Act {XXVII of 1855). 


A usufructuary mortgage was executed while 
Bengal Regulation XV of 1793 was in force. In 
the mortyage-deed, ib was provided that the mortgagee 
should enter into possession, collect the rents and pay 
the Government revenue and, after defraying all col- 
lection charges, should retain the surplus in lieu of his 
interest, At the time of redemption, no account was 
to be taken. The mortgage was subject to Bengal 
Regulation XV of 1793: 


Held, that the mortgagee was nob entitled to more 
than 12 per cent. per annum interest on the princi- 
pal debt and was liable to account for the surplus 
tollection and profits to the mortgagor at the fime of 
redemption, the provisions in the mortgage-deed to 
the contrary notwithstanding. . 

he possession of a mortgagee does not become 
adverse to the mortgagor merely because the mort- 
gagee remains in possession after the mortgage- 
money ‘has been satisfied out of the usufruoet or has 
been otherwise paid off. The provision in section 10 
of eRegulation XV of 1793 that a mortgage shall 


‘be deemed to be cancelled and redeemed does not 


mean redeemed in the fall sense of the word, 
On the passisg of the Limitation Act XIV of 1859, 
a mortgagor’s right to redeem became subject of 
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section 1 (15) of the Act aud a suit for redemption of 
a mortgage effected before the passing of that Act is 
within time if brought within 60 years of the morigage. 

The mortgagor is entitled to interest on the annual 
surplus profits. A rate of 12 per cent. per annum is 
a fair rate to allow in such cases, HABEEBULLAH V. 
ABDUL Hanin, 9 A. L. J. 131 


Suit by co-sharer against lambardar— 
Profils— Interest preceding suit and pendentoe lite— 
Burden of proof. 








In a suit by a co-sharer against a lambardar for 
profits, the plaintiff would ordinarily be entitled to 
interest for the period during which the lambardar 
withheld the profits and also for the period the suib 
was pending. It would be for the lambardar io show 
that special circumstances existed which relieved 
him of liability for the payment of interest. ABDUL 
GHANI v, ABDUL MAJID 


Interlocutory judgment—Right of sne- 
cessor to re-consider 264 


Interpleader Suit— Suit by tenant to deter- 
mine who is landlord— Whether suit maintainable— 
Civil Procedure Code (Act V of 1908), s. 88— Speci- 
fic Relief Act (I of 18775, s. 42— Previous rent 
decree— Subsequent suit by tenant for declaration 
that previous plaintiff is not tenant's landlord—Res 
judicata. 


The present defendant No. 1 sued the present 
plaintiff for recovery of rent of the disputed property. 
The plaintiff resisted the claim on the ground that 
she held the land as tenant not under the then plain- 
tiff but under the present defendant No. 2. The 
Court found that the present plaintiff held the land 
under the present defendant No. l and a decree was 
made in favour of the latter. The paintiff has now 
brought this suit for a declaration that she was the 
tenant under defendant No. 2 and not under the de- 
fendant No. 1: 

Held, that, as the suit was in the nature of an 
interpleader suit, it was not maintainable: 

Held, further, that the suit was not maintainable 
under section 42 of the Specific Relief Act, as the 
defendant No. 1 was not interested to deny that the 
plaintiff was a tenant in respect of the disputed land, 
and as the plaintiff did notask for an injunction to 


. restrain defendant No. 1 from executing the decree 


she obtained. 

Held, also, that the present suit was barred by the 
rule of res judicata by the decree in the previous 
suit, as it was nob open to the present plaintiff to 
seek for a declaration that she is not the tenant of 
defendant No. |. NaNJI KoER v. Umaton Baron 40 


Interpretation of Statutes—Curtail- 
ment of the jurisdiction of a superior Court 223 











Express powers granted to 
a Company—Exclusion of other powers by implica- 
tion 


— —— —— —— —— ~— Procedure Acts 264 
Meaning clear —Intention of 











Legislature- 

When the meaning of an Act is clear and freo 
from ambiguity, ib is idle vo speculate as to the 
intention of the Legislature. | DouLraTRAM v. HALO 
KANYA, 5 S. L. R: 155 
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Interpretation of Statutes—conold. 
Peral enactments. 





Criminal statutes nre to be construed strictly. It 
is not merely unsornd but unjust to read words 
and infer meanings that are not found in the 
«text. Naa Po CHEIN v, EMPEROR, 4 BUR L. T 261 

390 
Plain meaning — ÁAssumption 
as to fiaity of law — Hardship. 


The language of a codifying enactment must 
receive its natural meaning, without any assumption 
as to its having probably been the intention to leave 
unaltered the law as it existed befo-e. 

Norendro Nath Sircar v. Kamal Basini Dasi, 28 C. 
563; 28 I. A. 18, followed. 

The argument of hardship resulting from a plain 
interpretation of a ‘statute is always a dangerous one 
to listen to. If, in all cases of ordinary occurrence, 
the law, in its natural construction, is not incon- 
sistent or unreasonable or unjust, that construction 
is not to -be departed from merely because it may 
operate with hardship or injustice in Lome partionlar 
Mangoor v. MagoMEDIN, È S. L. R. 125 234 








case. 

Intoxication. See Penan Cope, ss. 84. 85. 

Jagir- Grant— Succession —“Ailad wa ahfad,” 
meaning of. 


A grant was made in favour of one K. for lite and 
after him to his ‘aulaz wa ahfad, that is, to his 


issues and descendants: 
Held, that the grant was not limited to the grantee's 
male descendants only. NURULLAH KHAN v. HAYAT- 


_ UNNISSA 155 
Jail Code — Rules in Jail Code, whether have force 


of law. 
The rules contained in the Jail Code are framed by 


the Local Government under the powers contained in 
the Prisons Act and subsequently sanctioned by the 
* Governor-General in Council. Rules when so framed 

and approved have the same force as the statute, and 
" itis not open to any person to set aside the provi-ions 

of such rules PEaAnY Monan Das v. Weston, 16 C. 
'OW. N. 145 721 


Joinder of charges. 
CEDURE Cops, ss. 283 TO 289, 


Joint property. See Co-owszns. 


Joint trial of persons charged with giving false 
evidence in same judicial proceedings 215 


Separate breaches of trust and falsifi- 
cation of accounts on different dates 213 


Judge chosen as arbitrator—Decision final 898 


Judgment--Delivery of, on holiday 463 
of High Court not complete 
776 


See CRIMINAL Pro- 











till signed 


of afírmance by Court of Appeal, 
contents of — Civil Procedure Code (Act V of 1908), 0. 
XLI, r. 31. 


Where the Court below has delivered a good judg- 
ment, it may be diffieult, if not impossible, for the 
< Appellate Court to support it with independent 
reasons; and, in such & case, there is nothing to be 
gained by mere repetition or paraphrase, and an ex- 











INDIAN CASES. 


[1912 


Judgment .--concid. E Hae ws 


pression of concurrence with the finding of the Court 
below may be sufficient. But there must, of course, 
be at least enough in the appellate judgment to show 
that the Court of Appeal has really applied its mind 
to the case and formed an opinion of its own on the 
points arising in it. RAJENDRA NARAIN SAHA v. 
ASHUTOSH SANYAL 194 


(debtor whether includes his as- 








signee- 
Judicial pressure, effect of 898 
Jurisdiction. dee VALUATION OF SUIT, 











of Appellate Court. if 
can be given by consent of parties 170 
Equitable mortgage—-Deposit of 
title-deeds of Calcutta, and Mofussil properties ~ 
One mortgagor having no interest in the Calentta 
properties—Jurisdiction of High Court to heir sait 
2 





Ke a 














Ew parte decree—Appeal by con- 
testing defendants-Confirmation of decree of first 
Court— Application by defendants against whom 
ex parte decree was made to set it aside —Jurisdic- 
tion of primary Court to entertain 


of Karachi Small Cause Court—- 
Suit under O. XXXVII not exceeding Bs. 1,000— 
Exclusive jurisdiction of Small Canse Court--No 
jurisdietion conferred on Sind Judicial Commis. 
sioner's Courb by O. XXXVII 244 


co —— Magistrate presiding at meeting 
of Municipal Board sanctioning prosecution —Order 
: 222 

~~ 7 —- Minor having no property — Power, 
to appoint guardian . 898 


land 





—— 











. 


for farther inquiry  '' i 





— 





— i eman 





Order directing third party to pay 
.& certain sum to the minor's guardian 251 

Partition suit—Valuation 903 
Power of District Judge to assign 
cases to Additional Judge 

















M aia 








t d Powers of Insolvency Court to 
decide question of fraudulent transfer of property 


in British India 


—- Sanction to prosecute —Refusal of 
sanction by Munsif—Appeal to the District Judge 
— Transfer of appeal to Snb-Judge—Jariadiction of 
Sub-Judge to hear appeal 100 
Tribunal of Appeal—Power to de- 

termine and apportion ccmpensation—Power to 
decide question of title 











——À 














Assumption of jurisdiction in 
irregular manner — Objection not taken at proper ° 
time — Waiver — Transfer of pending execution case — 
Sale held irregularly-— No application by judgment- 
debtor to.- set aside sale—Transferee of judgment- 
debtor, whether competent to question sale—Givil 
Procedure Code (Act XIV of 1882), ss, 244, 311, ° 
Where a Vourt assumed jurisdiction in an irregular 

manner and notin a matter over which the Court 

would not acquire jurisdiction under auy circumstan- 

s, the osjection to assumption of jarisdiction “nay 
waived, and if not taken when the jurisdiction 

8 143 umed, ib will be considered ag waived. - 


- 
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Jurisdiction -coatd. 


A pending execution proceeding was transferred 
by the Judge from the Court of a Munsif to thatof a 
Sub-Judge who held a sale and no objection was taken 
at the time to the Sub-Judge's jurisdiction : 

Held, that even if the Judge was not competent 
to transfer the case, yet the objection to the 
jurisdiction of the Sub-Judge not having been taken at 
the proper time mast be considered as waived: 
the sale, therefore, was not liable to be set aside on the 
ground that the Sub-Judge had no jurisdiction to hold 
the sale. 

‘A judgment-debtor should take appropriate pro- 
ceedings for the reversal of an irregular sals, under 
sections 244 and 311 of the Code of 1832, If he does 
not take any such step, his transferee is bound by 
the same estoppel and cannot question the sale. 
Hewa Mar v. KARUNAMOY Gupta 542 





t —— 


Offence committed in British India 
—Accused committed to Sessions —Subsequent trans- 
fer of the place where offence was committed to a 
Natıve State — Appeal — Revision—UCriminal Pro- 
cedure Code (Act V of 1828), s. 435. 


The accused werecharged with the commission of an 
offence within the British territory and were committed 
to the Sessions Court at Miizipur. Subsequent to the 
commitment, the place where the offence had peen 
committed was transferred to the State of Benares. 

riThe High Court, however, transferred the case from 
the Court at Mirzapur tothe Sessions Court at Bena- 
res for trial. 

‘Toe Sessions Judge of Benares held that he had no 
jurisdiction to try the case. ‘he Government appeal- 
ed against the order and also applied in revision 

sagah it: 

Held, that no appeal ley inasmuch as there was no 
order of acquittal, bus that the High Court could 
interfere under section 435 of the Criminal Procedure 
Code in revision. 

Held, further, thatthe constitution of the State of 
Benares did not deprive the Court at Mirzapur of 
jurisdiction to dispose of criminal appeals then pend- 
ing in it or cases which had been committed to it for 
trial. At the time of the constitution of the State of 
Benares, the accused were in British India in the cus- 
tody, in point of law if not in fact, of a Court com- 
petent to try them. Consequently, the Sessions Judge 
of Mirzapur had jurisdiction to try the case and it 
was properly transferred to the Vourt of Sessions 
in Benares who had the jurisdiction to try the 
case. Emperor v. HAM NanEksH Sineu,9 A. L.J. 51 ; 
84 A, 118 d 





—— —— —Place of suing—Contract—Place 
of performance—Civil Procedure Code (Act V of 
1903), 5. 20. 


A contract was to be performed by the defendants 


sending certain goods to Ranchi, where they were to 
be accepted by the plaintiff : 

field, that the contract was to be carried out at 
Ranchi and the Court at Ranchi had jurisdiction to 
entertain a suit for damages for breach of the cone 
tract. BHUTTAOHARYA & Co. v CAWNPORE WOoOLEN 
Mitts Co. Lp. 16 © W. N. 326 943 
enn -:-—- —Owit by vendee for pussesxion — 
`. Decree on payment of sum exceeding Court s pecuniary 
. 4urisdiction- 

. 


GENERAL INDEX, 


: 063 


Jurisdiction - contd. 


Ina suit for possession of land brought by a ven. 
dee against his vendor, a Court has no jariadiction to 
pass a decree for possession on payment of a sum 
which exceeda the pecuniary limit of its jurisdiction. 
Doran SINGH v. Daan SINGIT, 51 P. We R. 1912 312 


— of Civil Court—Act under 
sovereign power—Act of executive Government 














—_——_— Claim to the emoluments 
of village carpenter—Proprietary rights 322 


—— Shops for sale of drugs 
closed by order of Collector —Suit by licensee — 
Remedy of licensee . 566 


——— Suit for restitution of con- 
jugal rights - Cruelty as defence 609 


——— —Of Civil or Revenue 
Court - Declaration of a person aga mere theka- 
dar 809 


—— Mortgage with possession 

--Mortgagor undertaking to assist mortgagee in 

~ recovering produce —Suit for recovery of possession 
53 




















—— —- — ——  —— — — Suit to avoid transfer by 
tenant 








atit 





—-hevenwe payable by defen- 
dant—Government recovering from plaintiff —Suit to 
recover money from defendant —Registration of Civil 
Court's decree as that of Revenue Court — Practice — 
Uourt finding no jurisdiction —Disposal on merits 
— Punjab Tenancy dct (XVI of 1887}, ss. 77 (3) 

. (l , 100 — Punjab Lund Revenue Act (XVII of 1887), 

s. 158 (2) (XLV). 

A. suit for the recovery from defendant of a sum of 
money recovered from the plaintiff as land revenue 
by Government, when it was infact payable by the 
defendant, is excluded from the cognizance of a Civil 
Court by section 168 2) (XVI) of the Punjab Land 
Revenue Act and is exclusively cognizable by a Re- 
venue Court. 

Where à Revenue suit has been tried by à Civil 
Court not having any powers on the Revenue side 
and the defendant has a!l along objected to the Civil 
Court's jurisdiction, decree of the Civil Court should 
not be ordered to be registered as that of a Revenue 
Court In sucha ease, alU the proceedings should be 
set aside and the plaint returned for presentation to 
the Revenue Court. 

Where a Court is of opinion that it has no juris. 
diction, it should at once decline to exercise jurisdio- 
tion and should not proceed to dispose of the auit on 
the merits. Kuxman Dgvr v. Sain Das, 45 P. W.R. 
1912 401 
— —— Suit for declaration o 

non-liability te pay bakri and thana patti dues— 

Allegation of absence of custom -Punjab Land 

Revenue det (XVII of 1887), s. 158 (2) (VI)— 

Punjab Tenancy Act (XVI of 1887), s. 771 (8) (i). 


A suit by the malikan kabza and non-proprietary 
residents of a village and owners of houses oc. 
cupied by them for a declaration that they were not 
liable to pay bakri and thana patti dues as there was 
no oustom for the realizition of such dues in their 


— mn 
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Jurisdiction —contd. 


district or village is not cognizable by a Civil Court. 
KARM [nani v. SULTAN ALAM, 79 P. R. 1911 IBIZ 


of Civil or Revenue-- 
Suit for eviction—Plaintiff alleging fovcible disposses- 
gion-—Test — Examination of plaintiff —Defenáant 
proving to be a tenant — Practice —Dismissal Of suit. 





d 





A suit to evict defendant from land of which he is 
alleged to have laken forcible possession from plain- 
tiff is cognizable by a Civil Court. 


In ascertaining whether a suil is cognizable by a 
Civil or by a Revenue Court, it is nob enough merely 
to look at the plaint. 


The real test in such cases is to examine the plain- 
tiff and see whether, according to the plaintiff, the 
defendant took the land from plaintiff inthe first in- 
gtance for eultivation, or whether the defendant got 
possession in the first place by force. 


If, on inquiry, the Civil Court finds that the defen- 
dant is, as a matter of fact, tenant and nob a tros- 


passer, the Civil Court should dismiss the suit. BELA — 


LABA Sines, 48 P. W. R. 1912 298 


—— Suit for fization of rent due 
from occupant of water-mill - Water-mill not land — 
Punjab Tenancy Act (XVI of 1887), s. 8 — Tenant 
A suit for the fixing of rent due from the occupant 

of a water-mill is cognizable by a Civil Court. 

The site of a water-mill cannot be said to be used 
for agricultural purposes or for purposes subservient 
to agriculture. The occupant of such a mill does not 
holding "land" as defined in the Punjab ‘Tenancy 
Act. His rights are, therefore not governed by the 


SINGH V. 








an 





Act. Devra JAMLU v. HARI Das, 89 P. L. R 1912: 47 
348 


P. W. R. 1912 


—  — ——— ——— -— fut for recovery of arrears 
of rent sold to plaintiff by landlord —Punjab Tenancy 
Act (XVI of 1887), s. 4. 

A suit to recover arrears of rent in respect of 
agricultural land by a person to whom the landlord 
tas sold the right to recover the arrears is cogniz- 
able by a Civil Court. Ganpat RAI v. Sarpara, 67 
P, W. R. 1912 ^ 51 





iie iaai Suit by tenant fer share of 
produce, Jorcibly removed by landlord — Punjab Ten- 
ancy Act (XVI of 1887), s8. 50,77 (4) — Practice ~ Civil 
or Revenue Court returning plaint— Reference to 

Chief Court. 

When a plaint has been returned once by a Revenue 
Court for presentation to a Civil Court, the Civil 
Court, if it thinks that the suit is cognizable by a 
Revenue Court, should at once refer the question of 
jurisdiction for decision to the Chief Court. So, too, 
if & Revenue Court disagrees with the opinion of the 
Civil Court, it should at once refer the question of 
jurisdiction. 

A suit by a tenant for his share of the produce for. 
cibly removed by the landlord is cognizable by a 
Revenue Court. Hera Ram v. CHANDAN, 49 P W.R. 


1912 AAT 
-— of Revenue Court —snit 
for interest on rent due 


id: 71 
-— of Sma!l Cause Court. 
See SMALL CAUSE Surr. 
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Jury; trial by. See Misprrection. 


trial—Charge to Jury —Misdirection —Penal 

Code (Act XLV of 18601, ss. 379, 411— Thejt— Re- 

ceiving stolen property —Possessíon of stolen property 

— Presumption —Conviction for theft. 

Where the accused was found in possession -of 
stolen property three weeks after the theft: 

Held, that the proper presumption was not that he 
committed the theft, bus that he received the property, 
knowing or having reason to believe it to be stolen. 

Where a Sessions Judge directed the Jury, in a 
case, where the accused was found in possession of 
stolen property, that the presumption was more in 
favour of the possessor being the thief than the re- 
ceiver unless there was evidence to the contrary and 
that no presumption as to the latter should ba made 
unless, besides the discovery of the stolen property, 
there was something to show that the accused received 
it knowing it to be stolen: 

Held, that there was misdirection. 

As to which of the two presamptions should be drawn 
in any particular case, whether of theft or of receipt 
of stolen property, would depend on the circumstan- 
ces, the length of time that has elapsed after the 
theft, how much of the stolen property is found in 
possession of the person in question, the circumstan- 
ces which led to the discovery, and other facts con- 
nected with the discovery of the property. 

It is not necessary to raise & presumption in favour 
of the possessor of the stolen property being the re- 
ceiver, that there should be evidence that he knew it 
to be stolen. GORLE KANDUNGADU, In re, (19'2) UM. 

828 


W: N. 97 
Kabuliat, construction of 423 





Kasavaryamtenure — Kasa varyamdar doingo 


gurukkal services to the temple —Whether holding 
under the temple—Presumption —Onus of proof * 


Khas possession, joint — Eaíslence of tenants 
settled hy co sharer, when sufficient answer fo claim 
for khas qpossession— Acquisition of occupancy-right 
by tenant. 

The mere fact that there are tenants on the land, 
who have been settled there by the other co-sharers 
is not itself a sufficient answer to the claim for joint 
khas possession, unless, in addition, rights have been 
acquired which would constitute a complete defence, 
as, for instance, the acquisition of an occupancy- 
right. ATAL BAJADAR v. MADAN Dat 69 
Khasias - Custom— Succession —8ister to be pro. 

ferred to brother . 37 
Kudhi Kamini ce's- Biswadar's liability to 

pay—- Burden of proof —ÜOustom— Revision. 

Inthe Robtak District, a biswader, whatever his 
caste, is not liable to pay the Kudhi Kamini cess. 

There is no presumption of a custom in that 
District that & mau becomes exempt from payment of 
the cess only when he has become the owner of the 
plot of ground on which his house stands. 

Where a Collector assumes without proof the ex- 
istence of such a custom the Financial Commissioner 
will interfere on the revision side. 

Wherecertain Sunars became biswadars by purchase: 

Held, that they were not liable to pay  Kudhi 
Kamini cess, 

The burden of proving that a biswadar should pay 
Kudhi Kamini lies on the Lambardars. Lauri v. Suiv 
Natu, 2 P. W. R. 1912 Regy. 865 
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Kunjpura State-—Impartible principality — 
Rights of junior members —Maintenance —- Partition 
— Withdrawal of quasi-sovereign powers, effect of — 
Property acquired subsequent to withdrawal of 
powers 6 


Lambardar —Succession I8 


Land Acquisition —Deposit of widow’s share 
in Courb on objection of daughters —Withdrawal of 
objeétion -Subsequent death of widow —Jurisdic- 
tion— Determination of question of succession to 
deceased widow -Daughter not claiming her own 
share left by Will —Recognition as heic of deceased 
widow in acquisition proceedings —Applicition of 
s. 18 to question of succession of deceased. claimant 
and investment of money —Investment in securities 
when to be made 


‘Land Acquisition Act (lof 1894), SS. 
' 8, IO, —Qoltector of Land Acquisition whether 
subject to High Court’s extraordinary jurisdiction — 
Owner —UÜnder-tenant —Reference, application for, 
when to be made, 3 


A Land ‘Acquisition Deputy Collector is subject to 
the extraordinary jurisdiction of the High Court; and 
where the Deputy Collector commits an error in not 
making a reference under section 49 of the Land 
Acquisition Act, the High Court has jurisdiction to s6t 
it right. 

Administrator-General of Bengal v. The Land Acqui- 
sition Deputy Collector, 12 C. W. N. 241, followed. 

Au under-tenant is interested in the acquisition of 
the land and is an "owner" for the purposes of section 
e49, and, therefore, compstent to apply under that 
section for a reference to the Civil Court. 

It is open to him to make a substantive applicition 
for a reference absome time before the award is 
aqbually made. KRISHNA Das Roy v. LAND ACQUISI- 








TION CoLLEcTor, PABNA, 16 O. W. N. 327 470 
————— —-S, 10 470 
—— — — —- —-S. 18 550 








S. 30 —Apportionment of 
compensation between zemindar akd occupancy- 
tenant, 


Where an occupancy holding is acquired under the 
‘Land Acquisition Act aud a certain sum is awarded 
as compensation therefor the compensation should 
‘be apportioned between the landlord and the oceu- 
pancy-tenaut in accordance with the values of their 
respective interests in the holdiug, and if possible 
something should be awarded ‘to the landholder on 
account of the possibility that he may have rent of 
his occupancy-tenant enhanced. Harper NARAIN V. 
POWELL 


Meee ea 





- S3. 30, 31 (2) —Refer- 
ence to District Judge —Order passed by District 
Judge with consent of parties—Time given to one 

' party to institute suit for determination of right to 
compensation money within a fixed period —Suit in- 
stituted within fined time but withdrawn —Compliince 
with condition as to time —Jurisdietion of Court 
other than that of District Judge to determine right 
to compensation money under the circumstances, 


£ 
On a reference to the District Judge under sec- 
ton 80 of the Land Acquisition Act, by consent of 
parties the Judge passed au order for payment of com- 
ponsation-money to ono of thom after four months, 
$ 
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Land Acquisition Act—concld. 


if,in the meantime, the other party did not institute 
a suit to establish his right to the money. ‘he other 
party did institute a suit within four months, but it 
was withdrawn on objection as fo non-joinder with 
leave to institute a fresh euit and then the present suit 
was instituted in proper form: 

Held, (1) that the condition in the Judze's order 
was complied with on the institution of the first suit; 

(2) that as the D'stric& Judge's order was passed 
by consent of parties, the Munsif had jurisdiction to 
entertain the suit for the determination of the right 
to money awarded as compensation under the Land 
Acquisition Act, PITCHUVIER v. PERUMAL Konan, ll 
M. L. T. 160; (1912) L M. W. N. 163 65I 








a S. 31 (2) 65I 
— S. 32 550 
——— ——sS. 49 470 





Land Acquisition Collector whether 
subject to extraordinary jurisdiction of High Courz 


470 


Landlord and Tenant. See Bencar Te- 


NANCY ÁcT; PATTA. 








———— Durpatni—Original rent 
reduced by letter —Payment at lower rent for more 
than 30 years —Division of durpatni —Written con- 
sent of landlord — DakAhila by laudlord's agent show - 
iug division, if binding on landlord 449 


—ÁAgricultural raiyat letting 
out homestead portions —Incvlenis of sub-tenancy to 
be governed by Bengal Tenancy Act, not by Transfer 
of Property Act—Contract for grant of new, lease on 
expiry of nine years —Effecb of Contract—Hjectment 
of under-raiyat after term. 











Where the lind included in the holdiag of an agri- 
cultural raiyat, consists partly of agricultural and 
partly of homestead lands and the portion which is 
used ag homestend islet ont for use as homestead, 
the under tenant is an under-raiyaé within the Bengal 
Tenancy Act, and the provisions of the Transfer of 
Property Act have no application. 

Baburam Roy v. Mohendra Nath Samanta, 8 C. W. 
N. 454, relied upon. 

A contract of teaancy between a raat and an- 
under-raiyat that updn the expiration of the first 
nine years of the tenancy,a new settlement of rent 
would be made, and till such settlement was made, 
rent would continue to bé paid at the rate mentioned 
in the contract, is valid in law, so far as the contract- 
ing parties are concerned, 

The effectof the clause forthe grant of a new 
lease upon the expiry of the term of the first nine 
years, is to prevent the landlord from seeking to 
eject the under-raiyat upon the expiry of the nine 
years. ABDUL KARIN v. ABDUL RAHMAN, 16 0. W. N. 
618 364 
Co-sharer’s suit for entire 
rent making other co-sharers parties —Decree for his 
share of rentonly - Whether decree a. rent decree or 
money decree —'"' Decree", meaning of— Reference to 
pleadings and judgment, tf allowable, 











A co-sharer landlord brought a Suit for the entire 
arrears of rent making his co-sharers pro forma de. 
fendents and praying for a declaration that the 
decretal amount should bo a charge npon the tenuro 

X M 
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Landlord and Tenant—contd. 


in arrears. The Court held that as the plaintiff's 
share of the rent was separately collected, his co- 
sharers were nob necessary parties and that the 
claim for their share of the rent was untenable. A. 
decree wis passed for the plaintiff’s share of the 


rent to be realised from the assets of the tenant who : 


had inthe meantime died. This decree 
appealed against: 

Reld, that, although the suit was rightly framed as 
a sulit for rent and a decree properly passed would 
be capable of execution under the special procedure 
of the Bengal Tenancy Act, yet in the present case 
the Court passed a money-decree only and it was 
incapable of execution as & rent-decree under the Act. 

A Court can refer to. the pleadings and judgment 
in order to ascertain the real meaning of a decree. 
PROxODA NATA v. ALAMGIR KHAN 


was nob 








- —— Damages — Rent —'True test 
—Wilful omission by defendant to cultivate land 
according to agreement —Swit jor compensation uhe- 
ther suit jor reni— Money value of crops-—Small 
Cause Court— Jurisdiction. 


Whether a suit is one for damages or for rent, must 
depend upon the nature of tho claim put forward. 
If what the plaintiffs claim is the money value of 
the crops to be delivered by the tenants to the land- 
lords on account of use and occupation of the land 
held by them, its true nature is rent, 

Panchu Chakar v. Nagendra Nath Pal Chowdhury, 
8 Ind. Cas. 96; 12 C. L. J. 480, relied upon. 

Where the allegations in the plaint are that the 
defendants agreed to cultivate the land, but they 
wilfully omitted to raise any crops and that conse- 
quently the plaintiffs were deprived of their share of 
the crops: ; 

Held, that the share of the crops which the de- 
fendants are alleged to have undertaken to deliver 
to the plaintiff was rent, and the suit was not triable 
by a Small Cause Court. LALJI PANDAY v. BERHAN- 
DEO PANDAY,16 C. W. N. 89 4 














iyjectment——Notice — Denial 
of landlord’s title before suit, 

No notice for the determination of a tenancy, even 
if a notice is required by the terms of the lease, is 
necessary fur maintaining a suit-for the ejectment of a 
tenant, where the tenant has, before institution of the 
suit; denied the landlord’s title and the validity of the 
lease. ZiA-UD-DIN v. GOBIND Ram, 76 P. R. 1911 323 


Grant to tenant by Hindu 
Raja to re-excavate unclaimed tank -No mention of 
rent— Liability to asséssment of rent — Hstoppel. 














In 1866, a Hindu Raja granted a sanad for the re- 
excavation for an old tank and the grantee re-excavat- 
ed it at a considerable expense. The tank is still 
‘used asa tank and supplies drinking water. In the 
sanad no mention is made about any rent. Ina suit 
for assessment of rent: 

Held, that the plaintiff is estopped from claiming 
any rout so long as the tank is used for the purposes 


contemplated by the parties in 1866. Asanat KHAN 
519 


v. BIRENDRA KISHORE 





————jjardar—-Purchase of occu. 
pancy-holdíng — Statue of tenant inducted into land 
by ijardar purchaser—Bengal Tenancy Act (VIII of 
1885), ss. 22, sub-s. (8), 49—H]ectment. 
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Landlord and Tenant--contd. 


If an wardar purchases an occupancy-holding he 
acquires i$ as a nou-occupancy holding. If he settles 
a tenant, he must be taken to have settled in his cha- 
racter as purchaser and not in his character as iijar- 
dar, and, therefore, the tenant will be an under. 
ratyat, and liable to be ejected after his tenancy has 
been terminated by a notice co quit uuder section 49 
of the Bengal Tenancy Act. SHEONANDAN SINGH v. 
Dro SARAN SINGH 








— —- Improvements-— Well sunk 
by tenant without consent of landlord— Mandatory 
injunction — Damage not alleged —Maintainability of 
suit — Presumplion —Oudh Rent Act (XXII of 1886), 
ss. 22 to 28 — Transfer of Property Act (IV of 1882), 
8. 108— Specific Relief Act (Tof 1877), ss. 54, 65, 66. . 


A landlord is not entitled to maintain. a suit for 
mandatory injunction to restrain a tenant from the 
construction of & well upon his holding, merely upon 
the ground that such construction was being effected 
without his consent or against his will. He must 
allege and prove some sort of damage to himself and 
further that the damage is of such a nabure that the 
equities of the case would not be met by pecuniary 
compensation. : 

It is contrary to the policy of the Oudh Rent Act 
that the interference of the Civil Courts should be in- 
voked upon an allegation that the tenant is using the 
land in a manner not approved of by his landlord. 

The construction of a well by a tenant upon his 
holding should prima facie be regarded as beneficial, 
unless and until the contrary is proved. i 

It cannot be presumed that the construction of à 
well upon a holding is likely to be destructive or 
permanently injurious to the same or is on the face 





of itan act amounting to the use of the land for*a * 


purpose other than that for whioh it was leased. 
When it appears doubtful that the provisions of 
the Oudh Rent Act do not completely cover a case, 
the Court may resort to the general principles laid 
down in section 108 of the Transfer of Property 
Act. i li 
Section 23 of the Oudh Rent Act contemplates the 
possibility of a tenants making an improvement ^ 
upon his holding without the consent of his landlord, 
The only result of not following the procedure pres- 
eribed by the Act is that the tenant is not entitled to 
claim compensation forimprovements effected with- 
out the written consent of the landlord. RAGHUNAN- 
DAN SINGH v. JARAO “ 5 


ma å Á 








- Kabuliat — Construction — 
Condition to pay paddy rent, in default to pay certain 
sum — Whether the sum or market value of paddy pay- 
able. 


A tenant by a kabuliat agreed to paya certain 
sum and 50 aris of paddy as rent, and in default, “to 
pay the price thereof, Rs. 19-4:” 

Held, that, in the event ofthe paddy not being 
delivered, the landlord could not get more than what 
was fixed in the kabultat that is, he could not recover 
the actual market-value of the paddy. Arun CHANDRA 
Durty. Eson ALI 423 
wama — n À Kasavaryam tenure— Kasa- 

varyamdar doing gurukkal services to the temple— 

Whether holding under the temple —Presumptiont— 


Onus of proof. 
Defendant was holding suit land under Kasavaryam 


~ 











- 
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tenure, and it was not proved that he was holding 
under any particular mirasidar. He was, however, 
doing gurukkal service in the temple: 

Held, that, in the absence of proof-of title in the 
temple, no presumption arose that the defendant was 
holding under the temple, though the temple was 
the-only person whom the defendant was serving. 
VEERAPPA ÜngTTYAR, In ve 


- 








~~~. — Lease by two lessors —Super- 
session of lease by one lessor. 


R executed an usufructuary mortgage in favour of 
one F. in 1803 in respect of certain property. In 
the same year P. executed a lease in favour of R. iu 
respect of the same property. Subsequently F. died 
and was succeeded by K. and S, E. being entitled to 
iths and 8. being entitled to 4th of the mortgagee right 
of F. 1n 1907, R. executed another mortgage in 
favour of K. alone superseding the entire mortgage 
and the entire lease of 1903: 

Held, that under the circumstances the mortgage 
of 1907 could not affect the lease of 1903. KASHMIRE 
v. RAMSARAN 416 


Non-transferable occupancy- 
holding—Sale in emecution with consent of co-sharer 
landlord — Consent, after sale, of non-consenting land- 
lord. 


An occupancy-holding which is not transferable by 
Custom, can be sold in execution with the consent of 
the landlord. 

Ananda Das v. Ratnakar, 7 O. W. N. 672, relied 
upon. 
But that consent must be by the whole body-of 


g 





e 





landlords. l 


The landlords may consent even after the sale. 

Dawarka Nath v. Tarini Sankar, 11 C. W. N. 513; b 
C. L. J. 294; 34 C. 199, relied upon. 
. Where a decree-holder applied for the sale of a 
non-transferable occupancy holding in execution of a 
money-decree, with the consent of co-sharer land- 
lord to the extent of 15} annas and an order for the 
sale of that share of the holding has been made, the 
High Court did not think it necessary to interfere, as 
the non-consenting landlords may give their consent 
after the sale. SHUKURUDDIN v. HEMAGENI DEBI, 16 
C. W. N. 420 192 


———— ———— Non transferable occupancy» 
holding — Purchase by co-sharer landlord —Joint 
khas possession, claim for, by other co-sharer— 

. Bengal Tenancy Act (VIII of 1885), s. 22 (2). 
Section 22 clause (2) of the Bengal Tenancy Act 

does not apply to a non-transferable occupancy: jote. 
Therefore, where a co-sharer landlord purchases a 

non-transferable occupancy-jote, his co-sharer is en- 
titled to recover khas possession of the jote jointly 
with the purchaser co-sharer, on the ground that the 

„Jote must be treated as having been abandoned. LAKHI 

_ Kanr Das v. BALABHADRA Prosap Das 





ee One suat for arrears of rent 

' of several tenures — Decree in such suit, effect of ~Eae- 

. cution of such’ decree—Special procedure in Bengal 
€ Tenancy Act. 

It is competent to a landlord to bring one suit for 

the total rents of several tenures held by the.same 

tenant and®no objection can be taken to the decree 


‘> 
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passed in the suit. But the special procedure pres- 
eribed in the Bengal Tenancy Act cannot be adopted 
in executing such a decree which must be execnted 
as an ordinary decree under the Civil Proceduro 
Code. RASHMORINI DASI v. DEBENDRA NATH Sinaia, 
16 C. W. N. 604 604 


m Permanent tenancy~~Infer- 
ence from facts - Question. of law—Civil Procedure 
Code ‘Act V of 1908), s. 100. 


Where it is established that the original tenant and 
his successor have been in occupation of land 
for over sixty years, that the' rent has never been 
varied, that the tenancy has been treated by the 
landlord as heritable, and that the land was let ont 
for residential purposes: 

Held, that the inference is legitimate that the ten- 
ancy inits inception was permanent and that it was 
not essential that there should be permanent struc- 
tures on the land, although their existence would be 
a very important factor: 

Held, also, that the question is really a mixed ques- 
tion of fact and law: the question is one of fact to this 
extent that the High Court will not interfere with 
the findings as to the length of the tenancy, the fixity 
of rent ard other matters; but in so far as the Court 
is invited to draw an inference as to the nature of 
the tenancy from the facts found, the question is one 
of law. MOHORAM SHEIKH ÜCHAPRASI UV. TELAMUDDIN 
Kuan, 15 C. L. J. 220; 16 C. W. N. 587 606 


— —— ——— — —— — Previous suit for rent—De- 
nial of relationship of landlord and tenant — Dismissal 
of rent suit—Subsequent suit for possession — Whether 
defendant can urge tenancy — Res judicata. 

If it has been held by a competent Court that no 
relationship of landlord and tenant exists between 
the plaintiff and the deféndant, it is not open to & 
Court, in a subsequent suit, to gointo that question 
at all, whether it has been rightly or wrongly 
decided by the first Court. 

Therefore, where in ‘a suit for rent by the plaintiff 
against the defendant, it was found that the relation- 
ship of landlord and tenant did not exist, and the 
plaintiff then brought a suit for possession: 

Held, that the defendant cannot urge his tenancy 
to defeat the suit. ANNADA PROSAD V, SHAM uin 


Sanad Chiti-- Grant to tenant 
by Hindu Raja to ve.excavate unclaimed tank — No 
mention of rent—Tank in possession of tenants family 
as rent-free for more than siaty years— Liability to 
resumption or assessment of rent— Improvement- 
Estoppel — Limitation —Tank, excavation of—JDuty of 
zemindar —Limitalion Act (IX of 1908), Sch. I, 
Art. 130. 


In 1850, sanad was granted by a Hindu Rajah 
for the re-excavation of an unclaimed and silted up 
tank within his zemindart, to a tenant who re-exca- 
vated it at considerable expense, and ever since it Eas 
been in the exclusive possession of the tenant’s family 
rent-free and ib still supplies good drinking water. 
In the sanad, there was no provision for the payment 
of any rent, and nothing was said as to the duration 
of the grant. In a suit for khas-possession of the tank 
or assessment of rent in respect of it, by the present 
Rajah; 





a NOON je elle, 





1068 


Landlord and Tenant—contd. 


' Held, thatthe sanad being a license to effect im- 
provements, could not be revoked after the improve- 
ment had been carried out, that as thetank was s ill 
being used asa tank, the particular parpose which 
the parties had in view when it was re excavated was 
not exhausted, and, therefore, thetime had not arrived 
for the plaintiff to re enter or to insist upon the pay- 
ment of rent and that consequently the suit was pre- 
mature, but that it was not barred by limitation as 
that question did not arise: 

Held, also, that as the grantor of the sinad had 
eacouraged and created an expectation in the grantee 
that he would be allowed to enjoy the improved tank 
without let or hindrance, the plaintiff was estopped 
from bringing the suit. BIRENDRA KISHORE v. AKRAM 
Arı, 16 C. W. N, 804; 15 0. L. J. 194 513 
— Sanjidar, position of—De- 

nial of owner's right by sanjidar—Repudiation — Ac- 

quiescence by landlord — Suit oy landlord for ejectment 
as trespasser — Sanjidar resiling from  repudiation — 

Liability to eviction—Grant of muati rights by Gov. 

ernment Effect, on landlord’s suit, 

A sanjidar is a person who performs certain ser- 
vices in connection with takyas and in consideration 
thereof is given certain land to hold as a tenant under 
the owners. 

Although a tenant cannot, by any unilateral act on 
his part, determine a tenancy that subsists between 
him and his landlord, yet if the landlord acquiesces 
in the tenant’s repadiation of that relationship, the 
landlord is entitled to evict the fomer tenant as a 
mere trespasser and to apply to the Civil Court for 
his eviction as such. 

I& is not open to the Court to hold that a contrac. 
tual relationship which is disowned by both parties, 
still subsists as between then, at all events, so far as 
those parties are concerned. 

A sanjidar under the plaintiffs was granted certain 
muaf rights by Government. In a suit in 1907, the 
sanjidar filed & written statement, in which he repu- 
diated the relationship of landlord and tenant which 
plaintiffs alleged to subsist between them and him, 
and asserted that he himself was the fall proprietor 
of the property held by him The plaintiffs accepted 
this repudiation of the relationship and sued to eviet 
the sanjidar asa trespasser. ‘The sanjidar gave up 
the position adopted by him in the former suit and 
in the present suit admitted plaintiffs’ proprietary 
rights, claiming to be a sanjidar not liable to eject. 
ment: 

Held, (1) that the plaintiffs were entitled to eject 
defendant. The cause of action accrued to the plain. 
tiff upon the denial by defendant of their title as 
owners and his belated repentance could not pub an 
end to the right which accrued to the plaintiffs on 
that cause of action. 

2) That the fact that the defendant was granted 
muafi rights Ly Government did not debar the plain. 
tiffs from suing for his eviction, because they were 
in no way concerned with what occurred Between 
Government and the defendant. MUHAMMAD BADAR 
Kuan V. CHIBAGH Suan, 16 P. L. R. 1912; 43 P. W. R, 
1912 32 


—— Suit for assessment of tank 
— Tenant's claim to hold rent-free Limitation 
Limitation Act (XV of 1877), Sch. II, Art. 130, 
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Where a tenant claimed a rent-free title to the 
knowledge of the plaintiff and no tuit for resumption. 
or assessment of rent was brought until more tban 
12 years after: 

Held, that the suit was barred by limitation 
BisENDRA KisHoRE v. RosHAN Kuan, 15 C. L.J. 20! 


518 
———— —— —— Suit for resumption or assess- 
ment by landlord —Tenant's claim to hold rent-free — 

Adverse possession of tenant —Claim to hold land as 

rent-free— Limitation — Limitation Act (XV of 1877), 

Sch I1, Art. 130. 

In a suit for possession or assessment of rent by a 
landlord, it appeared that the tenant defendant mo: e 
than 12 years before the suit claimed to hold the land 
as lent-free; the plaintiffs agent denied this. The 
record of rights which was then being prepared ' con- 
tained thedenial and an entry was made to the effect 
that no jama had been fixed: 


Held, that & title completely hostile to the plaintiff 
was set up by the defendant, and the record of rights 
did not negative the claim made by the tenant, for it 
did not signify that the Jand was liable to pay rent, 
that there was a clear assertion of adverse title, 
which had been submitted to for more than 12 years, 
and that the suit was, theiefore, barred by | miti- 
tion, BHiRENDRA KISHORE v. Dinwae ALI 517 


Uoufructuary mortgage — 


LI 
a ——— — 


Non-transferable 
tuary mortgagee placed in possession —Payment of 


vent by tenant— Decree for ejectment, 


A usufractaary mortgage of a part of & non-brans- 
ferable holliug is not equivalent to abandonment. * 

Mahomed Taqi v. Choa Lal, 7 Ind. Cas. 750; 13 0. L, 
J. 494, relied upon 

Consequently, when the tenant of such holding exe- 
cubes a usufrnotuary mortgage in favour of a third 
party, ond places him in possession, there is no re- 
pudiation of the relationship of landlord and tenant 
as between himself and the person under whom he 
holds the land. And if, after the execation of the. 
usufractuary mortgage, the tenant has paid rent to 
the superior landlord and has throughout expressed 
his willingness to hold himself responsible for due 
payment of rent, it cannot be suggested that there 
has been any severange of his connection with the 
land. 

Therefore, in such a case the landlord is nob en- 
titled to a decree for ejectment. MoHADEO PERSHAD 
v. Pacuxari , 16 C. W. N. 322 941 


Lease. See Patra; TRANSFER OF Property Act’ 
s, 100. 
by two lessors —Supersession of lease Z 
one lessor Fi 


Construction —4Absence of fraud or common" 


mistake 


Where with due regard to the boundaries named 
in a lease, a certain plot is included in the lease, the 


lessee is entitled to the possession of the plot, in the® 


absence of fraudor common mistake to vitiate the 
document. Somaruppr MoLLAH v. Port CANNING AND 
LANp Improvement Co. Lp, 16 O. W. N.@25 481 


holding —dbandonment —Usufruc- e 
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for lerm— Death of leisee— Evpiry of lease — 

Changes in title pendente lite—Regulation Act (I of 

1886),s. 8 sub.s. (1) cl. (b, ss. 39, 62—Khasias— 

Inheritance — Sister to be preferred to brother. 

The Court may for the sake of justice take into 
consideration changes in title pendente lite. 

Ram Raina v Mohant, 6 O. L. J. 74; 11 C, W. N. 732 
and Ramyad v. Bindcswari, 6 C. L. J. 102, followed. 

A lease for a term (of years does not terminate with 
the life of the grantee. 

The mere recognition by the lessor of & wrong per- 
son as successor of the original grantee does not 
prejudice the position of the lawful successor. 

Section 8, sub-section (1), clause (b) of Regulation 
Tof 1886 applies toa case in which a person has 
acquired land, not merely because it has been directly 
settled with him by the Government, but also because 
he has obtained it from the original grantee by 
transfer, succession or otherwise. 

The clause inclades a case in which a person has 
before the Regulation acquired land by inheritance 
from a person with whom it had been settled by the 
Government under a lease for term not less than ten 
years. 

Amongst ihe Synting Khasias a sister inherits 
the property of her brother in preference to a bro- 
ther. 

_ One T, a Khasia obtained a settlement of certain 
lands from the Government on October 2ist, 1884, 
for aterm often years. T. died shoily after, and 
left behind him a brother H. and two sisters S. and L. 
immediately after his death, his brother in 1886 got 
his own name entered as hig successor-in-interest 

"and continued in possession. In 1896 the two sisters 
*ined*for recovery of possession: 

Held, thatthe case is completely covered by clause 
(b) of sub-section (1) of section 8 of Regulation 
1 of 1886, that upon the death of T. andin spite 
of the hcstile act of his brother, his sisters became 
owners of the interest originally vested in him, thut 
as soon as the Regulation came into force on July Ist, 
1886, the sisters became landholders within the 
meaning of clause (b) of sub-section (1) of section 8 
and were entitled to claim settlement from the 
Government, that alshough they did not do so, their 
rights have not been affected by the settlement made 
with their brother and that they are entitled to re- 
cover the property from the hands of the brother, 
Heptor Kuastav. KA RAN Kuasfani, 15 C. L, = 77 
Legal Practitioner—Pleader and client. 

See LEGAL PRACTITIONERS ACT, 8. 27. 


Lega! Practitioners Act (XVIII of 
1879), s. 13—Attesting—Will after testatoi's 
death — Mtaconduct — Extenuating circumstances ~- 
Lenient punishment. 





Immediately after the death of a person, a muktear 
was, pressed by persons interested in establishing a 
Will, to sign it as an attesting witness, He took 
time to consider the matter. Subsequently in a 
moment of weakness he signed as an attesting wit- 
ness; Will bore what purported to be the sig- 
natuye of the deceased and which was like his 
genuine signature with which the muktear was fami- 
liar as his officer, and which signature was subse- 
quently found be genuine by the Court. The 
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muktear was examined by tke Probate Court, but he 
made no attempt to perjure himself and freely dis- 
closed what he had done. He had been a member of 
the profession for over 25 years and had borne a 
good character and was sincerely repentant: 

Held, that although his conduct was wholly un. 
worthy of the profession, yet under the circomstances 
he should be dealt with mercifully. RUDRA Prosao, 
In re, 14 C, L, J. 608 397 


—————— ————€£. 23— Magistrate hold. 
ing inquiry is a Court 1006 


—- 8S, 21, 268 — Pleader 
and Client — Fee payable by party to his own Pleader 
— Agreement tu pay fee, how to be made—— Agreement 
tn contravention of s. 27, if of avail to Pleader either 
as plaintif or as defendant, 


Section 27 of the Legal Practitioners Act has no 
reference to the fees payable by a party to his own 
Advocate Pleader or Vakil. That payment is regu- 
lated by the agreement between the parties concern- 
ed. Section 28 deals with those agreements and lays 
down that they must be in writing signed by the 
client and filed within a specified period in a proper 
Court. That section is nof restricted in its appli- 
cation to cases where the agreement is for payment 
of fees in excess of the fees prescribed by section 27. 

If an agreement set up b. a Pleader is in contra. 
vention of section 28 of the Legal Practitioners Act, 
it is of no avail whether the Pleader seeks to enforce 
the agreement ag plaintiff or relies upon it as defend- 
ant in answer to a claim by the client. KEMINI MONI 
Desi v. KHETTRA MOHAN 43 


Letters of Administration. See Pro- 
BATE AND ADMINISTRATION ACT. 
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—---, applicavion for— Inquiry 
as to extent of estate 


Letters Patent (Cal), cL I2 429 


cation for transfer of suit from Presidency Small 
Cause Court to High Court to be made to a Judge on 
the. Original Side. 


An application for the transfer of a suit from the 
Presidency Court of a Small Causes to the High 
Courbis governed by section 13 of the Letters Patent 
and must be made to a Judge sitting on the Original 
Side of the High Court. SREENIVASIER v. BALAKRISHNA 
Deval, (1912) 1 M. W. N. 160; 11 M. L. T. 159; 22 M. 
L. J. 187 860 


Legitimacy —Presumption of marriage Long 
course of treatment as wife-—-Evidence of cohnbita- 
tion —Presumption of law—How to be repelled— 
Resemblance of child to putative father if compe. 
tent—Admissibility of photographs of child and 





father |: 678 
— —— —GSikh Jat abducting sweeperess —Sub. 
sequent conversion of both to Muhammadanism — 


Marriage under Muhammadan Law —First husband 
taking no steps to assert marital rights—Legitimacy 
of issue of second marriage. 


A,a Sikh Jat, abducted a sweeperess B whose hus. 
band was living. B.’s husband prosecuted A., for abduc. 
tion. Some time after that, A. and B. turned Muham- 
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madans and went through the usual form of marriage 
prescribed by Muhammadan Law. They lived as 
man and wife for a long series of years and subsequent 
to his complaint fon abduction. Bs first husband 
never took any steps to assert his marital rights. As 
the result of the marriage of A and B. a son C. was 
born to them. C. lived with A. and was treated by 
him as well as his brotherhood as his legitimate 
gon: 

Held, that there was a strong presumption that 
Bs first husband had repudiated or divorced her 
before A. married her, and consequently C. was the 
legitimate son of A. Sueru v. JawautR Sinau 662 


Licensee and LicenSsor-Suit for use and 
occupation— No relationship during period in ate 
Lien— Order by Sessions Judge that he has no juris- 
diction to try the case 921 


of vendor for purchase-money 


Limitation. See EXECUTION OF DECREE. 


——————— —-—Applieation to set aside ex parte dec. 
roe-—Service of summons—IJgnorance of proceed- 
ings , 642 

Belated pleas of limitation how to be 


992 











dealt with 
———— Death of pariy— One of legal repre- 
sentatives brought on record—No bar by time 


against bringing other representatives 313 


Illegal attachment and sale—Suit for 
restitution and declaration 9 








——— Mortgage suit against joint Hindu 
family—One of the members not made defendant 
within limitation — Whole suit to be dismissed 





Mortgagee’s right to possession on 
default on payment of interest—Mortgagor pleading 
payment within twelve years 559 
Partnerskip account—Account stated 
or settled—-Long acquiescence 2 


Right to 

















ae MR recover moveables from 


trustees 
——— — Bunih for damages for conspiracy 


m ÀÀ—, PÓ— À tá 





Suit to enforce son's pious liability to 
pay father’s debis 53 


Suit for injunotion— Encroachments on 

















land reserved for common use 661 
-——- —-Suit for money due on registered 

bond 
Suit for redemption more than 12 


years after satisfaction of mortgage— Usury Laws 
Repeal Act : j 963 


—- —— Redemption suit— Mortgagee alleging 
transaction to be sale — Mortgagor contending fraud 
and asserting morigage—Donees from mortgagee 

375 
— — — Suit for resumption or assessment by 


landlord 513, 517, 518 


— — Suit to set aside alienation by un- 
authorised guardian 
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—-—Vendee transferring property to an- 
other person before institution of suit—Second 
vendee impleaded after expiration of period of limi- 
tation—A ppeal— Power of Appellate Court to refuse 
to entertain plea of limitation 792 














Adverse ‘possession—Partition - Posses" 
sion subsequent to partition -Remedy of the person to 
whom land is aállotted — Limitation Act(IX of 1908, 
Sch. I, Art. 144-—-Punjab Land Revenue Act (XVII 
of 1887), s. 122. 


Where upon partition of land & particular field 
is allotted to B. but it remains in possession of A, 
A. bepins to hold adversely against B from the date 
of partition and if B. wishes to preserve his rights, 
he must take action within the time allowed by law. 

B. can during the first three years, apply, under 
section 122 of the Land Revenue Act, to the Revenue 
Court to be put in possession of the field allotted to 
him or can, during the following nine years, briog 
a suit in the Civil Court for possession. 

A suit brought more than 12 years after the con- 
firmation of the partition is barred by time. FATER 
Din v, NIKKA, 81 P. R. 1911 790 


Alienation—Alienor alienating and 
dying 12 years before suit—Mutation effected within 
12 years—Sutt for possession by  reverstoner — Punjab 
Limitation Act (Iof 1900), scope of Limitation Act 
(XV of 1877), Sch. II, Art. 144 — Punjab General 
Clauses Act (I of 1898), s. 4. í 


A, effected an alienation in 1887 and died in 1894. 
Mutation in respect of alienation was not effected 
till 23rd February 1897. On 20th February, 1909, thg 
customary heirs of A, brought this suit for possession 
of the property alienated: 

Held, that the suit was barred under Article 144 
of the Indian Limitation Act, the Punjab ‘Limitation 
Act of 1900 being inapplicable to the case. 

Tf the last male owner alienated and died before 
Act I of 1900 came into force, the reversioner must 
gue within 12 years of the alienor’s death, regardless 
of when mutation was effected upon the alienation. 
Torsi v. Manno Ram, 30 P. R 1912 


Appeal— Time spent in ovtaining copies 
— Suficient cause—-Duty of the Copying Department 
-— Limitation Act (IX of 1908), ss. 5, 12— Rules and 
Trin of the Ohf Court, Vol. I, r. XXIII (1) and 
2). l : 


It is the duty of the Copying Department, under 
rule XXIII (1) and (2) of the Chief Court Rules 
and Orders, Vol I, to inform the applicant of the 
date on which the copy is ready for delivery, and, if 
necessary, to call the applicant on threo successive ° 
days. g 

Where it is not shown that the applicant was aware 


andit 
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‘of this date, the date of actual delivery is to be 


reckoned as the date ou which the copy was ready. 
The omission of the Copying Department to in- 
form the applicants of the date on which the copy 
is ready or to call him for delivery of copy, isa 
reasonable cause for delay in filing an appeal. Sar- 
KHARA V. NAWAB, 11 P. W. R. 1912 - 50 


———— -—-— ÉEuwecution proceeding — Acknowledgment 
of debt-—Insolvency petition —Setting out debt the 
subject-matter of emecution proceedings —Saving of 
limitation -- Limitation Act (XV of 1877), s. 19. 


Vol. 210] 
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Under the last part of explanation (1) to section 19 
of the Limitation Acb, ibis not necessary that the 
acknowledgment under the section should be address- 
ed to the perscn entitled to the property in respect of 
which the acknowledgment is made. 

Therefore, where a. judgment:debtor filed, within 
three years before an application for execution, a 
petition of insolvency in which he set outa list of 
his debts including the one which formed the subject- 
matter of the execution proceedings: $ 

Held, that the statement in the insolvency petition 
was an acknowledgment under section 19 of the 
Limitation Act, and that the application for execution 
was not barred. Ram Pan SINGH v. NANDLAL MAR- 
WARI, 16 O. W. N. 845 603 


Mortgage suit—Sons of mortgagor not 
impleaded within limitation — Dismissal of suit even 
against the mortgagor. 





In a suit upon a mortgage the sons of the mort- 
gagor were not made parties to the suit within 
limitation: 

Held, that the sil could nob be'dismissed against 
‘the mortgagor because his sons had not been implead- 
ed in time. Bata PROsHAD v. PARTAB SINGH 38 





Principal and agent—Accownts—S8utt 
for rendition of accounts against agents heirs —Rendi- 
tion of accounts, meaning of—Refusal, what consti- 
tutes- Limitation Act (X¥ of 1877), Sch. II, arts, 62 
89, 120. 


“The refusal by an agent to render accounts, men- 
. tioned in Article 89 of the Limitation Act, 1877, must 
be an ewpres; refusal on a definite date and not merely a 
virtual refusal to be inferred from the omission or 
“aildte on his part to fulfil a promise made by 
him to render the account to the principal in answer 
to a demand by the latter. 


Rendition of accounts by an agent means something 
more than merely sending the accounts or making 
over account-booka to the principal; ib means and 
includes submitting and explaining accounts to the 
principal and paying over to him uny balance which 
might be found due from the agent upon the taking 
of accounts. 


A suit for rendition of accounts, against the heirs of 

a deceased agent, as regards the receipt by him of 
the rents and profits of the principal’s property which 
was under his control during his iife-time, with a 
prayer for realization of the umount due from the de- 
ceased’s estate, is governed by Article 120, and noi 
by Article 62 or by Article 89 of the Limitation Aot, 
and limitation begins to run from the date of the 
d death. FATMA v. IxTlAZI JAN, 1 P. R. 1912; 33 
. W. B, 1912 930 


bdo Act (XIV of 1859), S. I 
(12) (15) 963 
—— — — (XV of 1877), s. 14 
37 
* 63 
S. 19 603, 702 
—. ——-———- — Sch. il, art. 3 541 


G4—Snit to set 
aside alienation by unauthorised guardian 976 





—— —— — $. 18 





I Sree ote 7 9 


— —— —--—— -— art. 


- 
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Lim itation Act—(1877)—coneld. 


ran — — — § Ch, II, art. 62 = SuitEfor rendi- 
tion of account against agent 930 








ee m —— ——— — art, 89 - Suit for rendi- 
tion of account agairst agent—Hefusal, what con- 
stitutes 930 
eee — art. 9I 982 
—— - Se ———— —— art. 109—Suit for 
profits by a Muhammadan 791 
————— ———— —. art. II6— Sait for 
money due on registered bond 440 
— ——— — — — art. 118—No declara- 


tory su instituted—Sutt jor 

barred by the Article. 

Lhe omission to bring a suit, within the period pres- 
cribed by Article 1 8 of the second Schedule ot the 
Limitation Act, 1877, to obtain a declaration that 
an alleged adoption was invalid, or never, in faot, 
. took place, is no bar to a suit for recovery of posses- 
sion of property from the person relying on his adop- 
tion, MUHAMMAD UMAR KHAN v. MUHAMMAD NIAZ-UD- 
Din Kuan, 6 P. W. R. 1912; (1812) 1 M. W. N. 77; LL 
M. L. T, 76; 9 A. L.J. 137; 15 0, L, J. 172; 12 P, L, R. 
1912; 22 M. L. J. 240; 14. Bom L. R. 182; 16 C, W. N 


possession whether 





458; 39 O. 418 344 
——— m — — art. 120 — Suit for 
rendition of account against agent’s heirs 930 





art, 120 -egal attach. 
mentand sale—Suit for restitution and declaration 

— Lamitation~-Cause of action. 

Where property has been wrongfully attached in 
execution of a decree and has eubsequently been sold 
in pursuance of such attachment, a suit for a declara- 
tion that the attachment was illegal and for  resti- 
tution is within time if brought within 6 years from 
the date of sale, though more than five years trom 
the date of attachment. Though the attachment 
gives a cause of action for a declaratory suit, the 
sale gives afresh cause of action as, till then, the 
title ın the property does not pass from the owner, 
ANANTARAZU GARU v, NARAYANARAZU GARU, (.011) Z 
M, W. N. 631; 10 M. L. 'P, 6004; 22 M. L. J. Los 9o 


art. 127 does not ap. 
79í 




















ply to Muhammadans 
art. 144 343 


—— — —— art. 144 — Suit to set 
aside alienation by unauthorised guardian 976 


-—— —— ——— —— art. 158—Application 
tu set aside award —Limatution runs jrom date of 
submission of award and not from date of notice 
—Uwil Procedure Code (Act V of 1908), Sch. 11, 
para. 16, 
ithe period of limitation under Article 168 of the 

Limitation Act, 1908, for making an apphieation to 

set aside an arbitration award is 10 days computated 

from the tame when the award is submitted to the 

Court, and not from the time when the notice of the 

submission of the award is served on a. party. MAN- 

Soon v. MAHOMEDIN, 6 S. la, KR, 125 A34 








Los 




















— art. 173A 424 
—— — — —.— art. 179 (3) 140 
S art, 179 (4) 
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Limitation Act (1X of 1908), ss. 2 (7); 
1 4 —Suit against Public Officer without prior notice 
Dismissal ^f suit— Subsequent suit after motice— 
Exclusion of period taken up by first suit-—" Good 
faith" — Cause of a like nature”—General Clauses 
Act (X of 1897), s. 8 (20) — Civil. Procedure Code (Act 
V of 1908), s. 80. 


A, brought a suit on 7th April 19C9 for damages 
for certain acts done by B in his official capacity in 
July and August 1908. The suit was dismissed on 
ROth May 1910 as rot being maintainable for want of 
prior notice to B A. thereupon gave B. the required 
notice and instituted the present suit for the same 
relief on 16th September 1910. A. claimed to exclude 
from the prescribed period of limitation the period 
during which the first suit was ander trial : 

Held, that A. was not entitled to the exclusion of 
this period under section 14 of bhe Limitation Act. 

In view of the well-known and old standing proce- 
dure requiring previous notice to a Publio Officer of 
an intended suit in respect of acts purporting to be 
done by such Public Officer in his official capacity, 
and the clear and unqualified terns of section 80 of 
the Civil Procedure Code, A. could nob be said to 
have acted in good faith in bringing the previous 
suit within the strict definition of the term in 
section 2 (7) of the Limitation Act or even the wider 
sense attached to the term in section 3 (20) of the 
General Clauses Act. 

Mathura Singh v. Bhuwant Singh, 22 A. 248 at p. 
253, doubted. 

Obiter dictum.—The want of notice under section 80 
Civil Procedure Code, is not & “cause of a like 
nature" with defect of jurisdiction within the 








meaning of section 14 of the Limitation Act. Mana- 
HANMAL v. FERNANDEZ, 5 S. L. R. 181 250 

— oes Sa 5 850 
— — — — S. D-Appeal filed one day 


beyond time — Delay in office of Qourt to deliver copy 
—Sufficient reason —Misapprehension of fact —Second 
appeal —Right of appellant to raise question. 


By reason of the delay in the office of the Court, 
copies of judgment and decrees of the first Court 
were delivered to the appellant late so that the appeal 
inthe lower Appellate Court was filed one day be- 
yond time. The lower Appellete Court, misappre- 
hending the fact as to the delay in filing the appeal, 
dismissed the appeal as time-barred: 


Held, that this was acase which eminently re- 
quired the exercise of the discretion of the Court un- 
der section 5 of the Limitation Act. 

An appellant is not debarred from urging in second 
appeal that the lower Appellate Court has improperly 
held that no sufficient cause existed for delay in filing 
the appeal, when ib is found that the lower Appellate 
- Court misapprehended the facts. BALMAKUND v». 
Kunpan Lar, 9 A. L. J. 15 


diem roe pt d 





———— S. 5-~Pauper appeal barred 
technically —"'Sufficient cause" for extending time. 


Against a decree dated 18th May 1908, the de. 
fendant applied to the Chief Court on 16th June, 
1908, for leave to appeal as a pauper. An inquiry 
as to his financial condition having been ordered on 
24th February 1909, the District Judge reported 
that he wasa pauper. After that his father died 
leaving property which he inhorited. Upon this tho 


' INDIAN OASIs. 


t 


[1922 


Limitation —(1908/— eontd. 


Chief Court held that he was nota pauper and in 
compliance with the Court’s order he paid the necea- 
sary Court-fee on 2185 June 1909: 

Held, that under the circumstances, the appellant 
was entitled to the benefit of section 5 of the Limita- 
tion Act. SHADI Kuan v. BEEBEE UMDAN BEGAN, 84 
P. W. R. 1912 73 


ss. 5, 12—‘Time requisite 
for obtaining copy”’—“Sufficient cause" — Hatenston of 
time onthe ground of appeal being a strong ome— 
Application for copy returned [jor presentation at 
another place —Time allowed for journey. 


An appeal was decided by the Additional Divisional 
Judge of Feruzepore sitting at Ludhiana on the 25th 
of July, 1910. The appellant applied for copy of judg- 
ment and decree at Ludhiana on 21st October, 1910. 

“As the records had been sent to Ferozepore, his appli- 
cation was returned to him the same day for presen- 
tation at Ferozepore, only afew hours’ journey frora 
Ludhiana. The app.ication for copy was not presenb- 
ed at Ferozepore till 24th October. Copy was 
supplied on 25th October and the appeal was present- 
ed to the Chief Court on the 27th: 
ji Held, (1) that the appeal was one day out of 

ime; ! 

(2: that a full day could not be allowed for the 
journey to Ferozeporo from Ludhiana, 

(3) that the order for presentation of the applica- 
tion ab Ferozepore was perfectly justified: 

(4) that there was no ground for extending the 
time under section 5 of the Limitation Act, as biso 
appellant waited till the full period of 90 days was 
on the eve of expiring before he took any steps to 
obtain copy. 

Indulgence can be shown toone party ina @ivile 
case only at the expense of the opposite party and 
the plea that an appeal is a strong one and likely to 
succeed is no ground for showing indulgence to thé 
ne Lan SINGH v. Pana SINGH, 64 P. W. R. 
1912 


Wea, es Ime 
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S. 14 —Suitagainst Public 
Officer without prior notice -Dismissal of suit — 
Subsequent suit after notice —Exclasion of period 
taken up by first suit—~‘Good marc ó 














like nature" 


—— —— —— — S. Sl-Foereclosure of mort- 
gage of 1869—Lintitation. 

A mortgage by conditional sale was executed on 
26th March 1869, it being provided that interest 
on the mortgage-debt should be paid annually and 
that the mortgazor would be bound Lo deliver posses- 
sion to the mortgagee iu case of default in payment of 
the interest. The term of the mortgage was six 
years, the condition being that if the mortgage was 
not redeemed by that time the transiction would be 
deemed a sale The mortgagee brought a forbelosure 
suit in May 1910. 

Held, that the suit was within time. 


JAFRI BEGAM 
v. GHASU KHAN, 504 








— Sch. art. IO 645 
arts. 23, 36—asui? for 
721 











damages for conspiracy 
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art. 83 979 
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Limitation Act —,1998) concld.. 


—— Sch. lart, 9i 375 


= = art. 91—Suit by mem- 
' ber of joint family for declaration of invalidity of 
mortgage: » 5 
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damage for conspiracy 





art. 120-Suit for 
721 




















——— m -——-— art. 120 530, 

— H(— A art. 130 513, 
. 517.518 

EEE EA arts. 133, 142 

i 375 
kaaken, Seats art. 144 " 796, — 
852 
big aan ns art. 148 375 
— —————— — art, 158 520 
art. 164—Service of 








summons —Ignorance of proceedings — limitation. 


Article 164 of Schedule 1 of the Limitation Act (IX 
of 19084, applies only when the petitioner had know- 
ledge of the decree in cases where summons was not 
duly served on him 

It does not apply where ihe defendant alleges that 
he was duly served but that he had no kno wledge of 
any of the proceedings, SANKA AIYAR Y. SUBBIAH 
Iyer, (1912) 1 M. W, N. 361 642 


—— art. 169 318 





Mamah Hy 





Lis pendens inapplicable to moveable property 
. 849 





~——Mortgage executed during pon- 
dency of suit in which mortgagor's title to the pro: 
* perty is in question —Res judicata 


Loan-Promise to pay implied— Bond — Mode of 
payment prescribed, whether creditor limited to 
that mode only --Personal obligation to re-pay — 
limitation Act (XV of 1877), Sch. II, Art. 116— 
Money due on registered bond —Time begins io run 
when, » 

Every loan implies a promise to re-pay, and an 
‘anqualified admission of indebtedness is equivalent to 
an express covenant and creates a personal obligation. 

Ethel Georgina Kerr v. Clara B. Ruston, 4 O. L. J. 
510, relied upon. 

Where in a bond a mode of payment was provided 
but it was laid down that the debtor would be res- 
ponsible for uny deficiency: | 

Held, that the creditor was not limited to that mode 


. alone, if it was found insufficient to satisfy the debt, 


* 


and that a suit was maintainuble as upon a personal 
obligation to re-pay the nioney borrowed. 

A suit to recover money due on a registered bond, 
is a suit for compensation for the breach of a con- 
tract in writing registered, within the meaning of 
Article 116 of the second Schedule to the Limitation 
Act of 1877, 

Nobocoomar v. Siru Mullick, 6 C. 94 and Hussain Ali 
v. Hafiz Ali, 3A. 600; relied upon. 

And the time within which the suit must be insti- 
tuted ig six years from the date when the contract is 
broken, or where there are successive breaches, from 
the date of the breach in respect of which the suit 
is instituted, or where the breach is continuing from 
the date when it ceases. 


- 
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Loan - coneld. 4 


Where a bond indicated that the debtor was to bo 
allowed seven years for the re-payment of the loan 
and that if the debt remained unsatisfied at the end 
of that period, the creditor might recover damages 
for breach of contract and the creditor was put in 
possession of certain property belonging to the 
debtor, by which the debt was to be satisfied: 

Held, that, the obvious intention of the parties was 
that their liabilities should be adjusted on the expiry 
of tho term, and that the creditor was nob bound to 
sue whenever he failed to realise a sum mentioned 
in the bond at the precise point of time when it 
was assumed to be recoverable from a tenant. RAM 
NARAIN SINGH v. ODINDRA Narg, 15 C. L. 7. 17 440 


Local iInspection—Crininal case ~ Omission 
to place on record results of inspection, if fatal — 
Irregularity—Prejudice—Local inspection, several 
kinds of ~Criminal Procedure Code (Act V of 1898), 
s. 293 — Mere local observation, if, can override neces- 
sity of evidence — Nole of inspection to be placed on 
record — Omission, effect of. 


It cannot be said that in all cases, an omission to 
place on 1ecordthe results of a local inspection is 
a fatal’ error of jurisdiction apart from any prejudice 
which it may cause to the accused. 

Joy Coomar v. Bundhoo Lal, 9 2. 363; 12 C. L. R.490, 
relied upon. 

Where a Magistrate made no note at the time 
of his local inspection, as he should have done, but 
embodied the result of his inspection in his judg- 
ment delivered four days later and when what he 
saw must have been fresh in his memory: 

Held, that his omission to make a note at the timo, 
though irregular, could not be said to have caused 
any failure of justice. 

There are three kinds of local inspections (1) 
those authorized or directed by the Criminal 
Procedure Code and which are governed by the rales 
and limitations imposed by that Code (2) those 
which are in the nature of a view by the Jury 
laid down in section 293 of the Code, and the Magis- 
trates, having the functious of both Judge and Jury in 
cases decided by them, may view the place in any 
ca-e, to follow or understand the evidence, and 3) 
those held by the Magistrates to satisfy themselves on 
certain disputed potnts 

Mere local observation cannot be allowed to over- 
ride the necessity for evidence and a case cannot be 
decided morely on an observation made by the Court 
locally. 

It is not a positive rule of law that a note must be 
placed on the record on the spot at the time of the 
local inspection, and if the omission has not pre. 
judiced any party, the irregularity cannot exclude the 
relevant and important matter —the Magistrate's local 
inspection. 

A Magistrate cannot import into his judgment 
matters of opinion and inference based on circum- 
stances nob on the record. ALIA Har v. JHINGUR 
‘Tewart, 16 C. W. N. 426; 15 C. L. J. 403 844. 


Local investigation, application — jor— 
Refusal - Discretion 
A suit was instituted on April 28th, 1906, the issues 
were settled on November 2!s6, nnd after several ad. 
journments, the case was set down for May 11th, 1907 
when an application for a local investigation was for 
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the first time mado, but was refuged. The caso was 
disposed of on August 12coh: 

Held, that the Court's refusal of the application, as 
it was filed too Jate, was nob such an arbitrary exer- 
cise of ciscrelion as can properly be interfered with 
on second appeal. Rasenpra NARAIN Sats v. 
ASHUTOSH SANYAL “194 


Lower Burma Land and Revenue 
Acttilof 1876,ss. 18, I9, - Rr. 5l, 
52, 68, 69 —Failure to comply with notice of eject- 
enent— Demarcated. grazing land — Admission of 
receipt and disobedience of notice — Prosecution bound 
to prove illegal encroachment—Appli:ation of Rules. 
In a prosecution for fuilaro to comply with a notice 

of ojectment from land said to form part of demar- 
cated grazing ground, an admission by the accused of 
the receipt of notice and of his failure to comoly with 
it does not amonnt to an admission that he has 
committed an offence, as it dors not imply that the 
accused admits his liability to ejectment, The pro- 
secution must prove not only that the accused was 
served with a notice and disobeyed it but that he was 
actually occupying the land in contravention ot rules 
under the Land and Revenue Act. 

Rules 51 and 52 only refer to land available for 
temporary ocoupation under section 19 of the Act, 
and do not apply tu demarcated grazing grounds. 

Rule 69 deals with persons who encroach on gruz- 
ing grounds. MADAR SAHIB v. EuPgnon, 4 Bor f. T 











259 
—————— s. 19 388 
——— — rules under,—Rr. 
51, 52, 68, 69 38 
Lunacy; inquiry into 216 


Madras City “Municipality Act (GH 
of 19017, sS. 262,420 Keeping a pandal 
without license — "hall bs iade," meaning of — 
Absence of proof that accused constructed the building 
— Acquattal. 

The expression "shall be made,” in section 252 of the 
Madras City Municipality Act, means only ‘shall be 
constructed’ and does nob mean ‘shall be composed 
of.’ 

The mere existence of a pandal, etc. with infam- 
mable materials does not in the absence of proof that 
the accused constructed it constitute an offence 
EMPEROR V, ANDIASAVALOO NAIDOO, (1912) I M. W. N. 
84 832 
——— —— S 420 832 
Madras Civil Courts Act (HI of 

1873), S. Id —Interlocutory order — Revision. 


The High Court has jurisdiction to interfere with 





interlocutory orders of subordinate Courts. CHana- 
SAMY GuetTty v. CHALASAMY RAMASIVANI 903 
Madras Estates Land ‘Act (1 of 


1908), Sch. A 7I 

Madras Hereditary Vlilage Offices 
Act dH of 1895) —Whether applicable to 
Gadala service, inam— Patanquin bearing service, sale 
of —Public policy. 

Madras Act III of 1895 does not apply to a Gadala 
service tnam. 

The sale of a service inam, the service consisting of 
bearing a palanquin of the zemindar, is not contiary to 
public poliev. YIMANI SITARAM SASTRULU 1. 
Ramunv, (1911) 2 M. W. N. 588 0192 


INDIAN 


Gora . 
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Madras Hereditary Village Offices 
A Ct —oconcld. 


—— —— ——————— — $8. 3, 21— 
Claim to the emoluments of the office of village icr- 
penter— Proprietary cstate—Jurisdiction of Civil 
Courts. " 

Civil Courts have no jurisdiction to entertain claims 

to emolaments of the office of village carpenter in u 

proprietary estate. Such offices are governed by sec- 


tion 8 clause ‘4 of Act HII of 1895 MUTAYALA 
Papayya v". KOSURI MoRAMALLU, 11 M. L. T. 11: 
(1912) 1 M. W. N. 7; 22 M. L. J. 166 322 

— — —— s 21 322 








Madras Rent Recovery Act (VIII of 
1865), $3. 10, 12, 1, 49, 70 - Ejection 
of tenant by illegal order of Revenue: Court — Suit for 
possession and damages under. section 12—Suit for 
damages alone maintainable—'Proceedings, meaning 
of. 

A ryot who was ejected from his land by an 
alleged illegal order of a Revenue Court passed under 
section 10 of Madras Act VIII of 1865, sued the Jand- 
lord for possession and for damages under section 12 
of the Ac!: 

Held, that the suit for possession was not maininin- 
able, but that the suit for damages was. 

The expression proceedings in section 49 of the 
Act is nob vestricted to proceedings taken by a public 
officer or Court POLINA ACHANNA v. MADIPATI VBN- 
KATARAMANA, (1911) 2 M. W. N 585; IO M LT. oe 


22 M. LJ. Jah 175 
ss, 12, 41, 49, ie 


Maintenance, See OrIMINAT, PROCEDURE CODE, 
s 488; HINDU Law- WIDOW. 
allotment for 








tawazhi—Parti- 




















bility —Construction of kasar 791 
-— — Kunjpora State—Right of junior 
membeis 695 
Mopla wife 300 











grant--Grant to two ladies and 
half the amount to son of one dfter death of both ladies 

— Construction —Survivorship—Succession Certificate 

Aci (VII of 1889), s. 4—Grant silent as to interest— 

Interest whether may be decreed, 

K. executed an ekrarnamah in favour of two ladies 
R. and P. providing that they were to receive Rs. 650 
as maintenance, and thatgafter the death. of both, one- 
half of the amount was to be continued as mainten- 
ance to the son of P. should she have a son: 

Held, upon a construction of the document that 
the grant was to the tw® ladies as if they constituted 
one grantee with right of survivorship inter se, that 
so long as the two ladies lived they’ wonld be joint- 
ly entitled to Rs. 650 and upon the death of either, 
the other a8 survivor would be entitled to the whole 
sum of Rs. 650, and that upon the death of both, the 
allowance would be reduced, namely, Rs, 325 
would be continued in favour of the son of P. if any: 

Held, further, that on the death of P. the sum 
which had occurred due to her would be treated as 
property in respect whereof the survivor would be 
entitled to succeed by survivorship and not by inherit- 
ance, and that, therefore, no succession certificate 
was necessary to be taken ont by the survivor in order 
to entitle her to a decree. k j 


\ 


` 
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Maintenance Grant —oconeld. 


"Beejraj v. Bhyropersaiu, 23 C. 912, referred to. 

Held, also, that, although the ekrarnamah does not 
provide for payment of interest upon 
open to the Court to award interest in the shape 
of damages for unlawful detention of money MA- 
THORA PRASHAD v. BUKMINI Kogn 


Malabar Law —Tempie —Uraima of Karnavan of 
a tarwad—Renouncement of Karnavanship— Renewal 
of lease - Bona fides. 


When the Karnavan of a tarwad is as such the Ura- 
lan of a Devasom, and he renounces his Karnavinship 
he ceases to be the Uralan also. The Uraimaship is 
incident to the Karnavanshtp and unless the Uraima- 
ship is expressly reserved in such cases it passes to 
the next Karnaran. 

A renewal of a lease of Devasom properties is not 
binding on the Devasom if it is not granted bona fide 
in the usual course of management. KARIPPALA v. 
MUCHAI MaNAEAD, 10 M. L. T. 526 23 


Malice-— Wrongful attachment —Malice not neces- 


sary to be proved 799 
Malik Qabza--Powers over houses and site 
occupied 405 


Marriage. See LEGITIMATE. 
ges —— Second marriage by Christian within 


——— 


ce ND 
76 months — Decree nisi 


Marumakkatayam Law - Marriage gifts 
— Effect of death or divorce of the wife 230 


Moplas — Maintenance 300 


Master and Servant- Act 
e scope of duty - 


MÀ —— 





done beyond 
[Ol 





“me — ee 


= Ferry contractor’s servant 
—Levying of excessive toll 














Contract of servicc—Speci- 
8 


68 


~ —- Servant acting oulside the 
scope of his autho: ity— Liability of master- Secre- 
tary of State for India-—-Liabihty for illegal re- 
moval by Railway servant 2 


fio performance 

















—— — — —Neglect by servant in com- 
mon employment —Inability of Master— Duty of Mas- 
ter to employ competent serrant and use fit macht. 


Tu. 
nery n 


In India a servant has no cause of action against 
his master for the neglect of another servant in the 
common employment of the same master and this not- 
-withstanding the fact that the nature of the employ- 
ment of the servant suffering the injury and the 
servant whose neglect causes the damage is very 
dissimilar. 
employ competent servants and to provide proper 
appliances fur the carrying out of the work. BALAN- 
CHETT v. SECRETARY OF Starz, 9 A. L.J. 173 














Tort by Government servant 
— No cause of action against Governinent. 


Where a torlious act is committed by a servant 
eof Government, owing to cirelessness, there is no 
cause of action against the Government. KamasawMi 
ALYENGAR v. MUTHUSAWMI AIYER, (1912) 1 M. W. N. 
42 ô 799 


GENERAL INDEX, 


default, it is. 


958 . 


It is the duty of the master, however, to | 


417: 
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, Merge r—- Mortgage —Subsequent 


purchase —In- 
tention to keep the mortgage alive 619 


— 





Novation of contract —mortgare-deed execut- 
ed in consideration of previous bond Deed not 
registered — Waiver —Right to sne on previous bond 


858 


Minor. See GUARDIANS AND WARDS ACT. 
—— — — . See MoHaMMaADAN Law--Guarpian 976 


— — —— Guardian — Buddhist Law 373 


Specific performance — Contract on behalf of 
minor— Minor's benefit 673 


Suit agninst— Guardian ad litem confessiag 
judgment —Subsequent suit for possession by minor 
not barred — Inquiry into consideration and neces- 
sity —Negligence of guardian 








-—- Contract— Misrepresentation asto age —Bur- 
den of procf — Estoppel. 

In à suit brought on a promissory-note,the defen- 
dant pleaded that he was a minor at the dato of the 
execution of the note: 

Reid, that the burden of proving that the contract 
was a valid one and not void ab initio lay upon the 
plaintiff. 

The plaintiff should hare proved that the defendant 
was not à minor at the time of execution. 

A minor is not estopp.d from pleating infancy 
by renson of the fact that he had been guilty of 
fraudulent misrepresentation regarding his age. 
KANHAYA Lat v. GiRDHARI Lan, 9 A. L,J. 103. 956 


— Guardian or Manager of minor - Contract for 
purchase of ?mmoveable property —Specific perform- 
ance—Mutuaitly, want of~Powers of minor's 
Manager and of his guardian. 





It ig not within the compatence of a manager of a 
minor's estate or within the competence of a gurdian 
of a minor to bind the minor or the minor’s estate by 
a contract for the purchase of immoveable property. 
And, as the minor is not bound by the contract there 
is no mutuvity and the minor canuot obtain specific 
performance cf the contract on attaining majority. 

Quere--Whether there is any difference between 
the position and powers of a manager and those of a 
guardian ofa minor MIR SARWARJAN v. FAKHRUDDIN 
MaBOMED, 16 C. W. N. 74; (1912) 1 M. W. N. 22; 9 A, 
L. J. 88; 15 C. L.J. 69; 14 Bom L. B 5; 39 0. 2332; 21 
M. L.J. 1156 33i P. c. 


—— -—uardiun —No one lo be appointed guardian 
without his consent — Proposal of guardian - No con- 
sent to act — Whether vompetent to Court to appoint 
him guardian— Married woman, if coul l be appointed 
guardian ad litem —Effect of appointment --Civil 
Irocedure Code ‘Act XIV of AS82 s. 451-— Cisl 
Procedure Code (Act V of 1903), O. XX XII, r. 4 (3). 


No person can be appointed Lo act a3 guardian ad 
litem of do infant, without his consent. 

Jadow v. Chhagon, 5 B. 306, relied upon. 

| herefore, where the mother ofa minor was pro- 
posed as guardian ad tilem but she never consented 
to act ns such, itis not competent to the Court to 
appoint her guardian ad litem of her minor son. 

‘Where a» married woman is appointed guar- 
dian ad litem for an infant defendant in contrayen- 
tion of the provisions of section 457 ofthe Code of 
1882, he must be taken to have not been represent :d 
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Minor- concld. 


` -for the purposes of the suit: in fact, he is in the same 
position as if he was not made a party to the suit at 


all. The contravention of the statute is nob merely an ` 


‘irregularity, but renders the proceedings a nullity in 
so far as the infant is concerued, NARSINGA NARAIN 
-V. JAHI Mistry, 15 C. L. J. 8 


.Mischief—Unlawful assembly— Intention —Mak. 
ing ditch through Railway— Moltive—Lebting water 
run off fields of accused 8926 


Misdirection. See JURY TRIAL. 

Trial by qury—Right of private de- 
fence, when commences—Trespassers carrying away 
crop—Police Station at distance of nine miles— 

\ Rulings cited to jury. 





v atari 





The right of private defence of property com- 
mences when reasonable apprehension of danger to 
Le property commences; and if persons have begun 
to cut and carry away one’s crop, it cannot be said 
thal heis bound to go nine miles to fetch the Police, 
It was, therefore, misdirection on the partof the 
Judge to leave it to the jury to say whether the fact 
that the thanah was only nine miles distant from the 
place of occurrence, did not take away the right of 
private defence. The sameconsideration applies to 
the remedies in the Civil Court if the Judge refers 
to them. 

No rulings or authorities are even to be cited by 
the Judge to the jury, nor are they to be asked to 
differentiate or form any opinion whatever on any 
authorities. > Such procedure constitutes misdirec- 
tion, MEHER SARDAR v. Emperor, 16 C. W. N. 46 

218 
~ — ——— to Jury—aAbsence of evidence 
that accused caused grievous burt—Hurt caused by 

some of the robbers— Direction tO convict 282 


Misjoinder of causes of action —Suit 
before new Oiril Procedure Code—Second appeal 
after new Uode—Powers of Appellate Court—Civil 
Procedure Code (Act XIV of 1882), à 578—Civil Pro- 
cedure Code (Act V of 1908), s. 99 —Second appeal— 
Interference on the ground of misjoinder—Power of 
Appellate Court—Practice— Plaintiff to get relief on 
his own right. 


The High Court will not interfere with the judgment 
of a lower Court on the ground that there has 
been a misjoinder of causes of action 

Section 99 of the Civil Procedure Code (Aet Y of 
1908) regulates the procedure of an Appellate Court 

„and applies to all appeals heard after the Act came 
into force, although at the time of the institution of 
the original suit the old Civil Procedure Code was in 
force which contained no provision corresponding 
to section 99. 

Where an Appellate Court overruled a plea of 
misjoinder of causes of action and passed a decree 
on the merits of the case: ib was held that the Court 
of second appeal should not reverse that decision on 
the ground of misjoinder. An Appellate Court has 
‘to try the suit and has the same functions and the 
same powers as the Court of first instance subject to 
uny limitation expressly imposed by the Legislature. 

No relief ought to be granted toa plaintiff except 
as to his own rights. Tes Man v. JacaAPPILLA PAPA- 
"YAMNA, JI M. L. T. 25; (1912) 1 M. W.N. 650; 22 M. 
L. J. 226 788 
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Mortgage. See INTEREST '963 


by way of conditional sale— Oral agree- 
ment converting mortgage by conditional sale into 
an usufructuary mortgage 813 


Consideration, part-payment of--Suib for 
foreclosure, maintainability of — Uontract and con- 
veyance, difference between 573 


by co-tenants—Subsequent surrender by 
heirs of one tenant — Mortgage with consent of one 
landlord - Suit by both landlords to eject mortgagee 
—Surrender, effect of 982 


by father--Suitb on the mortgage—Sale 
of property— Sons not made party —Son's right to 
redeem subsequent to auction sale 951 


See Reaunation XVII or 


























Foreclosure. 








1806, s. 7. 


Mortgagor leaving aportion of money 
for payment to previous mortgagee— Non. payment 
to previous mortgageo-—" Heasonable time" how to 
be determined —Incomplete mortgage—Demand— 
Acquiescence — Payment of interest 539 


—— Personal liability of mortgagor “304 


——— Adverse possession--Mutation as owner, 
effect of— Sale of equity of redemption — Registration 
—Lwnitation Act (IX of 1903), Sch, I, Art, 144— Re- 
gistration Act (III of 1817), s. 17. 


A person entering into possession of land as a 














mortgagee is not at liberty to set up adverse possession 


against the mortgagor by merely obtaining in his 


favour mutation of names as owner until he succeeds 
in proving that he actually purchased the equity of 
redemption. 


Nabeb Mir Sayad Alam Khan v. Yasin Khan, 17 B. 


755, followed. 


A deed of sale of immoveable property, which is 
subject to mortgage, is not compulsorily registrable 
under section 17 of the Registration Act if the sale 
consideration excluding the mortgage-money is less 
than Rs. 100, LERNA SINGH, v. SANTA SINGH, 9 P. W. 
R. 1912 852 


Assignment— Suit by assignee — Mislake as 
to date of mortgage in assignment-deed—Right of 
plaintiff to prove that suit mortgage was assigned. 


Where a deed assigring a mortgage contains a mig- 
take as to the date of ths mortgage-deed, it is open 
to the assignee, suing on the mortgage to show that 
what he purchased is the mortgage sued on, and the 
date mentioned in the assignment-deed is a mis- 














description  NATESA PILLAY v. MUNUSAWMY NAICKEN 
313 

Decree for sale not providing successive 

periods jor redemption —Failure to redeem — Prior 


and puisne mortgagee — Right to bring separate suit — 
Payment by pursne mortgagee of decre? on prior 
mortgage — Shield as against subsequent incumbrancers 4 
— Amount payable. 


Where in a suit for sale on a mortgage, the decree 
gives the subsequent mortgagees the right to redeem 
the mortgage on which the suit has been brought, but 
it does not provide successive periods within which® 
different parties might redeem each other, the decree 
cannot debar one of the subsequent mortgagees from 
enforcing his mortgage in a subsequent suit. 


Y oi. X11] 


Mortgage —contd. 


Where one of the subsequent transferees pays off 
the amount due under the decree, he or his heirs can 


` hold the mortgage on foot of which the decree was 


e mang a 


a 





obtained as a shield against the other puisne mort- 
gagees. ` 

A transferee who pays off the decree is entitled to 
claim the amount due under the mortgage on which 
the decree was obtained ani nob merely the sum due 
under the decree. KANHar LAL v, HULAS SINGH, 9 A. 
L. J. 29 








Equitable mortgage — Deposit of title-decds 
of Calcutta and Mofussil properties—-Qne mortgagor 
having mo interest wn the Culcutta properties ~ 
Jurisdiction of High Court to hear suit-—Letters 
Patent, cl. 12— Transfer of Property Act (IV of 1882), 
s. 59. 

. More than one person deposited the title-deeds of 

certain Calcutta and mofussil properties by way of 

equitable mortgage. One of them had no interest 
in the Calcutta properties. A suit was brought in 
the Calcutta High Court, to enforce the mortgage: 
Held, that as the documents were pledged by the 
authority of all the mortgagors as security for the 
re-payment of a debt which they jointly incurred, 
and as part of the property was within the local 
limits of the jurisdiction of the High Court, it was 
not relevant to inquire what interest each mortgugor 
has in the properties; the fact that ona of them has 
no interest in the Calcutta properties, would not 
affect the jurisdiction of the High Court on the 
mortgage. MATIGARA Coan Co. LTD. v. SHRAGERS 
LTD , 38 C. 824 429 


- executed and attested on certain date, but 
registered subsequently-— Another mortgage of same 
property registered in the meantime— Priority— Re- 
gistration Act ( III of 1877), ss. 47, 50. 

A mortgage deed was duly executed and attested 
or January 19th, 1908. Another mortsuge of the 
same property was executed and registered on 
January 22nd and on January 23rd the first mort. 
gage-deed was registered und on that day the date 
of the deed was altered by the mortgagor from 19th 
to the 23rd January: 

Heid, that, the first mortgage should have priority 
over the second mortgage. JADUNANDAN PROSAD 
SINGH v. Korr KALYAN Bina, 160. L.43.61; 16 C, 
W.N. 612 . 653 
—— executed during pendency of suit in which 

mortgagor's titie tothe property is in question — Lis 

pendens— Hes judicata. 

A mortgage, executed during the pendency of 
a suitin which the mortgagor’s title to the property 
is in question, is subject to the result of the suit. 
lf the suit is decided againsb the mortgagor, any 
subsequent suit by the mortgagee on the basis of 
the moyigage would be barred as res judicata, Kor- 
PATI KUAR v, RAJDHARI LAL 641 
Ss Interest— Delay in suing—Redemption by 

co-mortgagor of part of property — Right of mortgagee 
to allow partial redemption— Jurisdiction of Civil or 

Revenue Court— ; i 
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Mortgage- contd. 


A mortgagee is legally entitled to allow redemp- 
tion by a co-mortgagor of his sharo of the mortgaged 
property only. 

Where a mortgayve-deed recites that possession is 
given to the mortgagee and the mortgagor only 
agrees to assist the mortgagee in recovering produce 
from the tenants who are in cultivating possession of 
the mortgaged land a suit for recovery of possession 
by the mortgagee against the mortgagor is cognizable 
by a Civil Court. 

Buia Shah v. Kalu, 46 P. R. 1895 (F. B.), distin- 
guished and explained. 

A mere engagement by the morigagor to assist 
ihe mortgagee in recovering produce from ten- 
ants does not make him a tenant under the mort- 
gagee, he is at most in some sort an agent for the 
mortgagee. AHMAD KHAN v. RATAN CHAND, 53 P. W. 
R. 1912 539 
—— mama ——— Personal covenant— Suit on mortgage — 

Withdrawal of prayer for sale of hypetheca— Second 

Appeal, value of, is determined by original value of 

suite 

A deed of mortgage provided as follows ;—' If I 
fail to pay the amouut at tke prescribed time J 
agree to your renlising principal and interest. . 
... by causing sale of my jenmam and all other rights 
in the properties hypothecated and to pay the 
deficit, if any, in person." ‘The mortgagee sued on the 
document and in the course of the trial withdrew 
the prayer for sale : 

Held, il) that the plaintiff was not entitled tog 
personal decree for the amount sued for : 

(2) that a second appeal lay to the High Cout, 
notwithstanding the withdrawal of the prayer for 
sale, as the question of whether a second appeal lies 
is determinea by the nature of the suit as originally 
framed. CHERIYONNI v. NuxRA Poving, 19011) 2 M 
W. N. 587, 10 M. L. T. 528; 22 MOL. J. 47 174 


— Prior and puisne mortgagee - Suit by 
second morigagee—~ Joinder of first mortgagee as party 
—-Decree for sale- Non-reservation of rights of first 
mortgagee, effect of Whether bars first mortgagee’s 
right to enforce his mortgage. 

A decree ina mortgage suit, brought by a second 
mortgagee impleading a prior mortgagee ag party de- 
fendant, which directed the sale of the property with- 
out reserving the 1ights of the prior moitgagee, docs 
not, where the latte:’s right has been admitted, bar 
a suit by the prior mortgagee for enforcement of his 
mortgage right, The decree in such suit does not 
intend that the sale of property is to be in defeasance 
of the first mortgagee’s rights. 

It is not necessary, Ina suit by puisue mortgagce 
that the holders of prior mortgages should be ade 
parities and questiou relating to their mortgage de- 
termined. KarTcHaLai Mupaniv KUPPANNA MUDALI 
(1912) 1 M. W. N. 41 182 


—— Redemption suit — Limitation — Morigagtce 
alleging transaction to be sale— Mortgagor contending 
fraud and asserting mortgage —Donees jrom mortgage 
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In a suit for redemption of moitgnge, the moit. 
pagee pleaded that the property had been sold to him 
by a registered deed-sale and not mortgaged. The 
contention on behalf of the plaintiff was that though 
the decd was executed by him it was a fraudulert one 
inasmuch as he had heen induced to sign ib by a 
false representation that it was a mortgape-deed : 

Held, that the suit was governed by Article 148 of 
ihe Limitation Act and that the plaintiff was entitled 
to prove the fraud and the fact that the transaction 
was & mortgage. 

Held, further, that Article 91 or 142 of the Limi- 
tation Act was inapplicable to the case. Nea Paw v. 
Nea Lu Gars, 4 Bun. L. T. 265 375 
————— —— Redemption. suit Suit to redeem one par- 

ticular morigage — Decree for redemption cf later mota 

gage— Cause of action different— Prayer for “ any 
other relief " — Construction of document— Entry settl- 
ing accounts and recording amownt.due under mort. 


gage. 


In a suit for redemption it is imperative that 


plaintiff should say, in the eventof there being more 
mortgages than one, which mortgage he is seeking 
to redeem. 

. Wher a plaintiff suesto redeem a certain mortgage, 
that particular mortgage is his cause of action, and to 
Shifi the attack toa later mortgage is to change the 
suit into one based on a different cause of action. 

A prayer “for any other relief” may well cover any 
othe? relief arising out of the same cause of action 
but does not cover a relief arisirg from a different 
cause of action. 

An entry relating to a mortgage already existirg, 
in which accounts are settled and a sum is entered as 
the amount due under the morigage, dces nut consti- 
tute anew mortgage. KARAM CHAND v. SULTAN, 72 
P. W. R. 1912 


——Redemplion, suit for— Power of sale-- 
Duties of mortgagee and purchaser— Inadequacy of 
price. 

In pursuance of power of sale in a mortgage- 
deed the property was sold by the mortgugee. Ina 
spit for redemption against the mortzayeo and the 
purchaser the mortgagor alleged thal the sale was 
very disadvantageous but gave no hint tothe de- 
feudauts that they would be called upon at the trial 
to meet a charge of either corruption or collusion or 
io meet the case that the price was so low as in itself 
to be evidence of fraud : 

Held, that under these circumstances, that failure 
of the defendants to produce counter-evidence as 
tothe value of the property did not justify a find- 
ing of the lower Court in cffect that the sale was 
fraudulent. 

A mortgagee is nota trustee of the power of sale. 
It is a power given to him for his own benefit, to 
enable him the better „Lo realize his moi tgage- debt. 
If he exercises it bona fide for that purpcse, without 
corruption or collusion with the purchaser, the Court 
will not interfere,even though the sale be very dis: 
advantageous ; unless indeed, the price is so low as in, 
iteelf to be evidence of fraud, MT mn 

ry Co. Lp v. ALDEN WESLEY, l .L. T. 554 

ae 261 P. C. 


—— Registered deed — Sulscquent transferee — 








Notice. 
A registered mortgage by a person entitled to 
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Mortgage- contd. 


pose of immoveable property binds the property as 
against subsequent transferees from the mortgagor. 
It is not necessary fer the mortgagee to prove that 
thesubscquent transferces had ‘express notice of his 
mortgage. 

Questions of notice arise only when there is a coun- 
flict between a registered deed and an unregistered 
deed or oral sale, or when the transferor is not entitl- 
ed to dispose of the property. SuniKISON t, CHATAR- 
SINGH, 8 N. L. R. 18 904 


Sale of equity of redemption — Underiak. 
ing by purchaser to pay off mortgage — Personal 
liability to pay — Balance legally recoverable— 1rans- 
Jer of Property Act (IF of 1882), s 90. 

The purchaser of an equity of redemption is not 
personally bound to pay the mortgage-debt. 

A mortgagor sold his equity of redemption and left 
a part of the purchase-money with the purchaser to 
pay off the mortgage. The purchaser did not do go, 
and the mortgagee sued on the mortgage and sold the 
mortgaged property which was not sufficient to pay off 
the decretal amount. He then sued, under section 90 
of the Transfer of Properiy Act, for the recovery of 
the balance for the purchaser: 

Heid, that the mortgagee had no right to avail him- 
self of the undertaking given by the purchaser to his 
vendor as the mortgagee was no party to the sale; 
and that the purchaser not having entered into any 
contract with the mortgagee, was not a person from 
whom “the balance was legally recoverable” within the 
meaning of section 9U. JAuNA Das v. Ram AUTAR, 
160. w. N.97; ILM. L. 1.6; 9 A. L. J. 87; (1912) L 
M. W. N. 8323; 15 C. D. J. 68; 14 Bom. L. R. 1; 21 M. L.J, 
1158; 84 A. 63 304 Pi C. 
Subsequent purchase- Merger-—Intention 
to keep the mortgage alive. 








Lans 


Ineonsidering the question whether an incumbrance 
should be deemed to continue to subsist on the 
ground that the continuanco of it was for the benefit 
of the person who has acquired the property, the 
point of time to be regarded is the date of the acquisi- 
tion of the property. 
it was the intention of the parties to keep the incum- 
brarce aliveit must subsist. JoGAL KIsHORE v- Ram 
NARAIN, 9 A. L, J. 226 








form of — Lien to be left jor determination in redemp- 
ton suit— Morigagor leaving a portion of money for 
payment to previous mortgagee — Non-payment to 
previous ortgagee —" Reasonable time" how to be 
determined — Incomplete morlgage -- Demand — de- 
quiescence— Payment of interest —Morigagee’s right 
to yossession on default in payment of interest — 
Movtgagor pleading payment within twelve years — 
Limitation. 4 


lf at the date of the acquisition * 


Suit for possession by mortgagee — Decree, — 


In a suit by a mortgagee for possession against his `” 


morigagor, if ‘the right of the mortgagee to posses- 
sion is established, it ig snfficient to pass a decree Tor 
possession simpliciter, the matter of the amount of 
the lien being left to be decided upon redemption. 

On 25th June, 1891, A mortgaged certain Innd to 
B, for Rs. 350. Outofthe consideration, a sum, of 
Rs. 147-12-U was retained by B. for payment to a 
previous mortgagee C. who was in possession of a 
part of the land. Two years elapged without B 
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Mortgage- contd. 


paying off C. On 18th July 1893, A. again mortgaged 
the same land to B for Rs. 600, Ks. 147-12-0 being as 
before loft for payment to C. The essential condi- 
tions uf both the mortgage-deeds were that A. was to 
hold poss: ssion and pay interest at the atipulated rate, 
B was to pay off C. and set free the land with him; 
on default of payment of interest in any one year, 
B. was to beentitled to possession. It was not till 
1904 that 8. paid off C. and so secured for A. the 
possession ofthe whole land. - 

In 1907, B. sued for possession on the allegation 
that interest for the first six years on Rs. 450 was 
paid by A. but nothing was paid thereafter. 

A. pleaded that the seit must fail because of the 
non-payment of O.s debt within a reasonable time 
and further alleged that he had paid interest in full 
on Rs. 600 to date of suit: 

Hela, (1) that the suit was within time as 4. him- 
self asserted payment cf interest within 12 years 
before date of suit; E 

(2); that by regular payment of interest d. acquies- 
ced in the continued possession. by C. of a portion 
of the land; that d. acted as if the delay in paying 
C. off was not unreasonable and made B. understand 
that he did not intend to raise any objectionon this 
score; 

(8) that A. could not plead that the mortgage 
was incomplete and ineffectual by reason of non. 
pay ment of C's debt within a reasonable time. 

In deciding what is “reasonable time” for payment 
of the unpaid portion cf mortgage-money the 
wishes and interest of the mortgagorare an import- 
ant factor—in most cases they are the decisive factor. 

The absence of a demand by the mortgagor upon 
ého mortgagee for redemption of the previous mort- 
gagee would not prevent the mortgagee from losing 
the benefit of his mortgage by reason of the nou- 
payment of the debt due to the previous mort. 
gagee. Kiman v. SULTANI Mar, 82 P. W.R. er 





^ 





Usufructuary mortgage — Liability of mort- 
gagor and mortgagee—Furt of mortgaged property 
taken out of mvrtgagee’s possession Mortgagee re~ 
maining in possessvon of the rest for a long ime, 
effect of —Interest-—Redemption. 


A, executed an usufructuary mortgage in favour 
of B.in 1880. Atthe time of the mortgage a suit 
was pending in respect of a prior mortgage of 1874 
by virtue of which a portion of the raortgaged pro- 
perty passed out of Bs hand in 1886. B. remained 
in possession of the remaining property for over 24 
yenrs without taking any steps in respect of the 
portion which had gone out of his possession under 
the prior mortgage. In 1910 the mortgagor brought 

ea suit for redemption: 

Held, (1) that, under the circumstances, mortgagee 

.was not entitled to claim the loss of interest which 
he had sustained owing to a part of the mortgaged 
property having gone out of his possession in 1586 
under the prior mortgage; 

(2) that the mortgagor was not entitled to claim a 
proportionate reduction of the priucipal money, be- 
‘cause the mortgagee was not in à position to deliver 
to hm the entire mortgaged property atthe timo of 
redemption. BIHARI Lan v Durea Das 156 


Usufzuctuary morlgagee —8uiL for money 
— Transfer of Property Act CIV of 1882), ss. 67, 68. 
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The remedy ofa usufructuary mortgagee to whom 
possession had not been given, is to sue for posse:sion 
under his contract, or to bring, under section 68 
ofthe Transfer of Property Act, a suit for money 
He cannot turn his usufractuary mortgage into a 
Simple mortgage and sue for sale of the property 
mortgaged. LazanRANNEsSSA BIBI v, MAHOMED JAFFAR 


336 


= ———— Scree — Execution — Purchase of 
judgment-debtor's mortgage-decree— Applicatioun to 
execute latter decree — Civil Procedure Vode (Act V of 
:9U8), O. XXI, r. 16——Sale certificate, construction cf. 


C. obtained a mortgage-devree against N. and in 
execution thereof became purchaser of certain other 
mortgage decrees obtained by N: Held, that tho 
whule interest of N.in the decrees obtained by him 
had passed to C. by operation of law and that, therefore, 
C. was entitled to apply as transferee unde: Order 
XXI, rule 16, civil Procedure Vode, for the execution 
ot those decrees, 

Per Spencer, J. - Wheie iu a sale certificate relating 
to several plots of land, instead of the boundaries of 
each plot being stated, a general description of the 
whole area sold is eutered, the paimash aud survey 
numoers of the plots must be taken as a far more de- 
tinite specification of what was sold than the bounda- 
ries KUPPUsAMI LYENGAR v SUBBARAYA ROWTHA 
MixNDA NAINAH, LL M. L. T. 15, (12.2). à 4. W.N. d 
Z4 M. L. J, 161 324 


—— ee —— —— ee Eaecution — Purchaser — Fail- 
wre to get possession —Sutt to‘ recover possession — 
Ubstruction by person interested not made. party in 
mortyage-decree — Who ws to retain possession. 


Tue purchaser at a sale in execution of a mortgage- 
decree, if he fails to get possession or is dispossessed, 
is entitled to recover possession by suit from a person 
interested but excluded from the mortgage-action, 
subject to that person's right to redeem. NSALIMUDDI 
v. UZIR MAHOMED 299 


qase eee Recital as to an antecedent 
debt in. the deed, weight of--Hvidence. 








Generally speaking, the recital of an antecedent 
debt in a mortgage-deed is not of much weight by 























itself. Bapri Das v. Ram BIKE 142 
Redem ption., See IxTEREST 

963 

» See MoRTGAGE— 

USUFRUCTUARY MORTGAGE 159 


— 





—- Or Saie--Construetion of deed — 
Criteria 667 


Suit—Parties. See Civin PROCEDURE 
Jope, 1903, O. XXXIV 234 


—— o ~~ —- Bons of mortgagor nobimpleaded 
` within limitation—Dismissal of suit even against 
the mortgagor 38 


~~ -—-Hortgagor only made defendant — 
Property sold previously to another person — Parties — 
Furlure to tn plead — Purchaser — Mortgage-decree in. 
operative against purchaser-—Pu ichaser appearing 
as witness in suit —Jondopation— Estopyel. 
Where à mortg azes is aware or has reason to believe, 
at the bims of lustitubing a suis on his mortgage, that 








ptm 








1080 


Mortgage- concld. 


the property has already been sold to another person, 
and in spite of this knowledge or belief, fails to im- 
plead the purchaser as a party to the suit, the mort- 
gage-decree obtained against the mortgagor is inoper- 
ative as against the purchaser of the mortgaged 
property. The purchaser has a right toa dec- 
laration thatthe decree is inoperative against him 
The mere fact thas the purchaser appeared as a 
"witness in the mortgage suit, when he was not aware 
of the true nature of the suit, does not constitute a 
condonation by the purchaser of the omission to 








mpleadhim. Naa Paw E v. Nea Sin, U. B R.(1911) 
I, 92 874 
Moveable property—Debt secured by 
hypothecation bond l 9i 
———— - nob governed by the doc» 

irine of lis pendens 849 


Muhammadan Law- inapplicable to RE 
Adoption-Iaherieonce. 

Under the general Muhammadan Law an adop- 
tion is not allowed; an adoption, if made in fact by 
a Muhammadan, carries with it no right of in- 
heritance. Muuammad UMAR Kuan v. MUHAMMAD 
NiAZz-UD-DIN Kuan, 6 P. W. R. 1912, (1912) 1. M. W. 
N. 71; 11 M. L. T. 76; 9 A. L, J. 137; 10 U. L. J. 172; 
12 P. L. R. 1912; 22 M. Li, J. 240; 14 Box. L. R. 182, 














16 C. W. N. 458; 39 C. 418 344 P, Ga 
————. Dower — Shia — Sunni 
Law— Minimum dower 882 








ps" : — Qonveyance by 
husband te wife for dower Condition that property 
shall remain im husband’s possession during his life 
time— Whether conveyance vort. 


A perfectly honest sale deed was executed in good 
faith by a Muhammadan husband to his wife on 
account of her dower, with this condition that during 
the life-time of the husband, the land conveyed should 

‘remain in his khas possession and that the wife would 
not be entitled to alienate the property: 

Held, that, under the Muhammadan Law, a stipula- 
tion of this kind did not render the whole sale in- 
valid, although the stipulation itself might be invalid 
Mouna BUK v. ÀJAHAR MOLLA. 689 





—— —— —— — No dowzr named 
at marriage—Hmcessive amount named in earnest 
Excessive amount named jor "show"—' Proper 
dower” tests for detexmiuning, 


Where no dower is proved to have been named at 
marriage, "proper dower' according to Mahammadan 
Law should be allowed. 

Where a dower, excessive in respect of the means 
of the husband, was promised in earnest, it cannot be 
reduced in the absence of custom allowing reduction, 

Where an excessive dower was promised but only 
for "show," "proper dower” should be allowed, and 
in estimating the amount of such dower the status of 
the husband should be taken into account. : 

Obiter —"Proper dower” varies according to social 
position of the woman's family, the wealth of her 
husband, her own personal qualifications, the circum- 
stances of ihe time and the conditions of society 
surrounding her. SHADI KHAN v. BEEBEE UMDAN 
Becam, 84 P, W. R. 1912 ; 13 


— 
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—— ——— ——Qift-- Donor, ownership of 
— Gift, validity of — Gift invalid if right in abeyance. 
In the case of a Muhammadan, subject to the kanafi 

Law, present ownership on the part of a donor is an 

essential condition precedent to a valid gift by him. 

Such a person cannot make a valid gift of a right 

which at the time iS in abeyance. NAZIR AMMAD v. 

RacuHUBAR Dayan, 15 0.0.7 986 


— — Validity — Delivery of 
one of two properties given —Efjfect of git— Whether 
whole gift void. 














lf a gift is made of two distinct properties and is 
perfected with regard to one of them by delivery, 
and not with regard to the other, the gift is not void 
in its entirety, but takes effect as to the property 
which has been duly delivered. MauosxEp FARID v, 
MAHOMED ABDUL GaFUR, 16 C. L J. 14 431 
- -——Quardian-— Guardian 
of minor — Brother whether guardian — Unauthorised 
guardian —De facto guardian —1 ower to sell minors 
property — Limitation Act (XV of 1877 , Sch. LI, Arts. 
44, 144 —SwiL to set aside sale by guardian -~ Sale by 
unauthorised persons. 











According to Muhammadan Law; in the absence 
of duly appointed testamentary guardians, the care 
of aiminor’s property would devolve first on the 
father and his executor, next on the paternal grand. 
father and his. executor, and failing these, the 
right of nominating a guardian would vest in the 
ruling power and its administration. ‘The brothfrs 
whatever to act except 
under the authority ot an appointment by the Court 

The situation of an unauthorised guardian is -not 
bettered by describing him as a “de jacto” guafdia® 
He may, by his de facto guardianship, assume im. 
portant responsibilities in relation to the minor’s pro- 
perty, but he cannot thereby clothe himself with legal 
power to sell it. 

Article 44 of the Limitation Act of 1877 prescribes 
a period of 3 years within which a ward who has 
attained majority may set aside a sale made by his 
guardian, the time running from the date of the 
ward's majority. But this provision has no application 
to a case where the sale is effected, not by a guardian, 
but by a wholly unauthorised person, In such a case, 
a suit for possession of the property by the ward 
would be governed by Article 144. Mara DIN v. 
AHMAD ALI, 16 O.*W. N. 888, 11 M. L. 1. 146; (1912); 
l M. W. N.183; 9 A. L. J. 215; 16. C. L. J. 270; 14 
Box. L. R. 192; 15 O. C. 49 976 P. C. 


— Marriage — Marriage 
before Iddat null and void, 
The marriage of a Muhammadan woman before 
expiry of the period of 4ddat is null and void. Isa v. 
Ranon, 1 P. W. B. 1912 Or; 83 P. L. R. 1912 B24 


— —— — —— — — — N aAa) Husband and 
wife ~ Restitution of conjugal rights, suit Jor—Ceuelty 
as defence ~ Jurisdiction of Cu Court—Legal cruel- 
ty, criterion of — Itusband charging wife with murder 
and prostitution. 


Tne Civi Courts of India have succeeded tg the 
duties which under the Muhammadan Law were dis- 
charged by the Kazi or at his instance by the unipires, 
and hence the Vourts have the samp jurisdiction. 


meei 





ey 
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Crueliy on the part of a husband is a good and 
valil defence io a suit by him for restisution of con- 
Jugal rights, even where the parties are Muhamma- 
dan Shias. 

The plea of cruelty would be allowed only ina 
case where the evidence establishes legal craslty 
such as is demanded by the English Law ia a suit for 
judicial separation "There must be actual violence of 
such a character as to endanger personal health or 
safety, or there must be a reasonable apprehension of 
it. 

A husband transferred some of his wife's property 
during her minority to his brothers. On attaining 
majority, the wife obtained a decree for possession 
of the property against her husband and his brothers. 
In execution of her decree for costs, she got ‘a 
warrant of arrest issued against hor husband. 

The brothers of her husband raided her house 
and beat her. The husband was living with his 
brothers; and he and his brothers were beirs to his 
wife, The husband in œ letter charged his wife with 
the murder of her child and for prostitution Ina 
suit by the husband for restitution of conjugal rights 
with his wife: 

Held, that there was ground for apprehension of 
danger to the health and safety of the wife; 

(2) that the object of the husband was nob to re- 
sume happy counubial relations but to get his wife 
n his power with no friendly motive bo her; 

(3) that the facts established legal cruelty on the 
part of the husband and consequently, his suit for 
estitution of conjugal right must be dismissed. 
' AFAR HUSAIN v. Husan ARA BEGAM 


Marriage —Marumakkatayam 
' Law--Marriage gifts — Effect of death or divorce of 
e the wife. 


Among ihe Marumakkatayam Moplahs of Mala- 
bar, gifts are often made to the husband of a girl 
given in marriage, as a contribution for the-main- 
tenance of herself and her children and on her death 
or divorce, such gift becomes void. 

Under the Muhammadan Law, the members of 
the natural family are under no obligation to 
maintain a girl after marridge.even if she is divorc- 
ed. And the abore rule of  Marumakkatayam 
Law as to such gifts would not apply when the parties 
ore governed by the Muhammadan Law, KOovUMMAL 
PACKRICHI v. Kovomman KEEsNHACHA, (1911) 2 M. W. 
N. 538 236 


Ld 
——-———— —— Moplahs following Maru- 
. makkatoyam — sysiem--Moplah wife claiming 
: maintenance under Muhammadan Law bound to live 
with her husband, if so required, notwithstanding 

Marumakkatayam custom to the contrary. 

Though the usual practice amongst the Moplahs of 
North Malabar following the Marumakkatayam Law 
is for a married woman to live in her tarwad 
house, yet, as tho wife's right to maintenance is 
derived by her from the Muhanimadan ‘Law, she 
*must take it subject to the obligation under that law’ 
to live with th» husband in bis own house if heres 
quires her to do so.  VgLLUVAKANDI — KUNHI 
PATHUMMA v. PONNANEI Moossan Maman, (1912) L 
MWN 30 


FT — Tl ——— M — 
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Niurder—Death of the person killed need not be 
8 


— a oe Succession--Custom —Kunj. 
695 


1081 


Municipality —Permanent lessee under Munici- 
pality— Exemption from payment of rates—Contract 
-— Onus of proof. 

A permanent lessea undera Municipality is not as 
such exempted from payment of Municipal rates. 
The case must be governed by the contract. If there 
is no provision in the lease for anv exemption, the 


‘lessee must pay the rates which he is undera statu. 


tory obligaiion to pay. 

The burden is upon the lessee to establish an ex- 
emption from the statute. DEB: Das vr. CHAIRMAN OF 
Morinart MUNICIPALITY 183 


intended 33 


—— —— —-Culpable homicide not amounting to 
murder—Injury of a vital character—Absenco of 
intentiun to cause death—Ofence 


Mutation proceedings, effect. of. 

The Revenue Courts in mutation proceedings look to 
possession in the first instance asa guide nnd a mu- 
tation order does not preclude title being set up by 
the losing party. BgaoTu v. Bua Dira, 26 P. W. R. 
1912; 34 P. L. K. 1912. - 957 


Nutu Churi, whether an obscene book 993 
Negative evidence, weight of 678 


Negotiable Instruments Act (XXVI 
of 1881), s. 5 330 


————— ——— — sS, 30, 93, I05— 
Handi— Liability of drawer Notice of dishonour — 
Oral demanda after maturity. . 

The Crawer ofa hundi is not liable if dae notico of 
dishonour is not given him. 

The faot that the payee of a hundi met the drawer 
lyor 2 months after its maturi. y and demanded pay- 
ment is nob a sufficient compliance with the provisions 
of sections 93 and 106 of the Negotiable Instruments 


Act. SoBHoMAL v. PonUxan, 5 S.L. R.168 255 
— ——— —— ——-—— S, 93 255 
—— — -— ——— —— Sa 106 255 
Notice. See Rainways Act. 


————io quit. See TRANSFER ov PROPERTY ACT, 
sg. 106. 


E jectment snit — Denial of landlord's titlo 





Mortgage by registered deed - Subsequent 
transfcroe 





- — Suit againsta public officer for act done in 
þad faith 721 


; —— Transfer of criminal case 224 
Novation of contract —Mortgage.deed exe. 
cuted in consideration of previous bonds--Deed nob 
registered —Merger—Waiver—Right to sue on pro- 
vious bonds 858 


Nuisance. Procepure Oonr, 
s. 103. 
Oaths Act (X of 1873), Ss.8, 9, IO, 


I I1—0Oréninal trial, 


The provisions of sections 8-1l of the Oaths 
Act do not apply to criminal proceedings, IMPERATOR 
v. Haji Arv, 6 S. L. R. 129 215 


SS. 9, IO, II 218 





See CRIMINAL 
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Obscene book. See Prenar Cops, s. 292. 


Occupancy-~holding—Mortgage by ca. 
tenants— Subsequent surrender by, heirs of one tenant 
— Mestgage with consent of one landlord — Suit by 
bcth landlords to eject mortgagee — Surrender, effect of 
—Central Provinces Tenancy Act (IX of 1883), ss. 
41,43 (2)—Limilation Act (XV of 1877), Sch. IL 
Art. 61. 


A., B., C. Mortgaged their oecupancy-holding to D. . 


in 1896 with the consent of E., one of the two'co-sharers 
in the village. D. obtained a decree for sale on the 
basis of his mortgage and purchased the holding ab & 
Court.sale in execution of the deoree. Subsequently, 
A., B. and C. died two years after his father's death, 
F., the minor son of 4., left the village with his 
mother in 1900 or 1901. F.’s title was not denied prior 
to his departure by the landlord or by his -co-tenants. 
On 16th March 1902, Cs heirs alone surrendered the 
holding. In February 1905, D. obtained physical pos- 
session oftle land andin the following August, the 
lambardar sued to eject him on the strength of the 
surrender. E. was joined as a Co-plaintiff after trial 
of a preliminary issue : j 

Held, (1) that the consent of E, precluded the two 
landlords from acting together to avoid the transac- 
iion. 

(2) Thab the surrender was bad so faras P. was con- 
cerned. 

Obiter dictum—It is not necessary for a landlord, 
before he can sue for the ejectment of a tenant, to 
bave a mortgage by the tenant declared yoid within the 
period prescribed by Article 91 of the Limitation Act. 
Baro v. Temsa, 8 N, L. R. 29 982 


Opium Act (I of 1878), s. 9 394 


— — — —- S. 9 (C)—Possession—Opium found 
in accused'a house. 


Possession to be punishable must be possession 
with knowledge and assent. 

Where opium is found in an accused pe:son’s 
house, ib must be shown that he was,in possession 
of it, before he can be called upon; to account 
for ib under section 10 of the Opium Act,in other 
words, that it was in his house with Lis knowledge 
and assent. Nea Pu v. Emperor, 4 Scr. L. T. 270 


778 

Oudh Laws Act (XVIII of 1876,s. 3 
(D) 882 
= S, 9 (I) and (3)— Pre- 


emption—Sale by wnder-proprietor— Birt-holder in 
mabal not a co-sharer— Biirt-holder and co-sharer in 
another mahal members of village community— Deter- 


mined right by lot, 


An under-proprietorin one of the mahalsof a per- 
fectly divided village sold some land to a co-sharer in 
another mahal, ‘Lhe plaintiff, a birt holder in the 
mahal in which the land sold was situate, sued for 
pre-emption of the land; 

Held, (1) that the plaintiff could nos be said to bea 
co-sharer of the tenurein which the property sold 
was situate, as the under-proprietary tenure of the 
yendor was higher than that of a birt-holder ; 

(2) that the pre-emptor and the vendee come under 
the definition of “members of a village commn- 
nity” given in section 9 (8) of the Onah Laws Act, and, 
therefore, the right to purchase the land in suit should 
be determined by lot. Ram GOPAL v. JAGMOHAN SINGH 

: 63 
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Oudh Laws Act—concld. - 


tS CURT a TDI S. 9 Cl. 
"Sub-division," meaning of. 
The word “sub-division” in section 9, clause 1 of 
Act XVIII of 1876 has no special technical meaning, 
nor isit confined to a portion only of a village which 
is described as thok or gattvin the Revenue Re. 
cords, 


(I)— Pre-emption— 


Where separate villages are the component parts 
of a mahal, each village is a “sub-division” of the 
mahal within the meaning of the said section. PAN- 
CHAM SINGH v. Ganca BakusH SINGH 490 


Oudh Rent Act (XXH of 1886), s. 3, 
cls. (8), (9) 803 


; —— —— — SS. 22, 23, 24, 25, 26, 
27, 28 ; 554 


—— — -2s, 108 (2) 432 


Parda-nashin lady-—-Authoiity to husband 
— Power to execute deed of sale, whether includes 
power to execute argeemeub for sale - Transferee 
without notice— Notice to. some of transferees, 
members of joint Afitakshara fumily, whether good 
-~~ Specific relief, grant of—Disoretion of Court 





Pardon, tender of — Approver—Pardon granted by 
Instrict Magistrate before approver placed on trial — 
Forfeiture of pardon — Evamination in Sessions Court 
not necessary —Pardon does not affect Liability before 
perjury committed subsequently — A pprover's statement 


on oath signed by him— Statement as witnese— Perjury e 


—Sanction to prosecute—Criminal Procedure Code 
(Act V of 1893), ss. 4 (Rh), 161, 337 (1), (2) and 4, 
339 (2)—"Inquiring into the offence" —" Inquiry" — 
Proceedings under section 105 — Judicial proceedings -a 
Penal Code (Act XLV of 18560, s. 193. 


Tho words “inquiring. into the offence" in section 
937 (1) of the Criminal Procedure Code qualify the 
words." Magistrate of the First Class” and not the 
words “District Magistrate or Presidency Magistrate.” 


The "inquiry" referred to in section 337 (1) is not 
necessarily limited to an inquiry under Ohapter 
XVIII of the Code. 

A District Magistrate can legally grant a pardon’ 
although he does not himself inquire into the offence. 

Pardon may legally be tendered to a person who 
has not been sent up for trial by the Police or to an 
accused before he is placed betore the Committing 
Magistrate. 4 

‘I'he provisions of section 337 (2) are complied 
with by the ‘examination of the approver by the 
Committing Magistrate. The prosecution are nut 
bound to call him in the Sessions Court if they 
think him an untruthful witness. It is not necessary 
thatthe approver should be examined in the Ses. 
sions Court before he can be said to have committed 
breach of the condition on which pardon was grantéd. 

Queen v. Hana Sami, 24 M. 3821, Atagiriswam? v. 


Emperor, 33 M. 514; 6 Ind. Cas 841; 7 M. L. T. 121;* 


(1910, M. W.N. 5, followed. 
A pardon connot effect a liability to be tried for 
perjury committed after the tender of the pardon. 
Section 937 (4) only refers to those casesin whicu 
the disclosure made by the approver shows that only® 
& minor offence triable by a Magistrate has been 


committed, 
e 


e 


Wo}. XII) 


Pardon-condd, — - l ik 


A District Magistrate is competent tO record the 
deposition of the approver on oath although he may 
have no jurisdiction to try the offence. 


The deposition on an oath made by an approver 
before a District Magistrate, although signed by the 
approver, is a statement given by him as a witness. 


The statement of an approver who has forfeited 
his pardon may be used as the basis of a charge of 
perjury against him. Section 839 (2) contains no 
express limitation of the nse of the statement to a 
trial for the original offence. 


. The proceeding in which the statement of a witb- 
ness is recorded under section 164 is an investigation 
directed by law preliminary to the trial and is, there- 
fore, a stage of a judicial proceeding under explana- 
tion 2 to section 193 of the Penal Code. 


An approver can be prosecuted for perjury for 
making contradictory statements before the District 
Magistrate at time of tender of pardon and before 
the Committing Magistrate. EMPEROR V. ANDAL, 5 S. 


L. B. 174 213 


Parties-Morigage suit. See Civi; PROCEDURE 
Copr, 1908, O. XXXIV 231 


Bond in favour of managing member of 
Hindu joint family— Suit on bond 305 








—-— Hindu family trading firm— Contract 
with managing membera —Righb of managing mem- 
bers to sue alone on contract—Other members of 
firm not necessary parties to suit 73 


—— Mortgage suit—Mortgagor only made 
defendant-—Property sold previously to another 
person 





- 





~—Probate—Legatee impugning executors 
good faith 





Scheme suit— Suit by two worshippers 
‘of temple--Petition by other worshippers to be 
made parties 32 
— Suit for amendment of Settlement re- 
cord — Whether Government necessary party 184. 
——Limitation — Death of party —One.of legal 
representatives brought on record —No bar by time 
against bringing other representatives. 

Where one of the representatives of a deceased 
party to a suit is brought on the record in time, there 
is no bar by time to bringing ia other representatives 
on the record snbsequently. | ADUSUPALLI v. MARIK. 
guTHU, 11 M. L. T. 19; (1912) 1 M. W. N. 9, 22 M. 
L. J. 169 313 


Partition—Adverse possession—Possession sub- 
sequent to partition—Remedy of the person to 

' whom land is allotted : 

— — ——- Construction of karar— Állotment for 

"maintenance Tavazhi— Partibility:- Wakf properties 


———— — —Üo-widows 320 
———— -——— ,essentials of— Enjoyment of vrit by 
rotation 


two branches : 5 
<a Kunj pura State — Right of partition 
| | 69 








ttti ii 








Joint Hindu family—Separation of 
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Partition -—concld. ` i 


S Amb —ÁÀ P Ó— 





Private partition does not affect undi. 
vided co-parcenery body 





—— —— Defective mode of partition -No appeal 

preferred by persons injured against it — irregularities. 
—Revision — Power of Financial Commissioner to 

interfere in revision — Punjab Land Revenue Act 

(XVII of 1887), ss 17, 110, 117. 


When in a partition case many share-holders were 
not consulted, the possession of almost all wags 
unreasonably disturbed and several other material 
irregularities were committed, the proceedings 
were set aside on revision by the Financial Com. 
missioner. In partition cases it is essential that 
possession should be maintained as far as possible. 
BauawAr v. NurKHAN, 1 P. W. R. 1912 Rev, 815 


— Rlaintiff keeping back property in his 
possession —Surt not maintainable. 

A suit for partition is not maintainable if the plain. 
tiff keeps back -some property in his possession 
which must have been put into hotch potch. Mansur 
BakusH v. ABDUL RAHMAN, 4 P. W. R. 1012: 84 P. L. 
R. 1912 816 


— —— Suit -— Plaintiff in possession —Claim 
merely for separation of share~-Court-fee payable 
— Ad valorem Court-fee when payable. 185 


— Jurisdiction — Value — Suits 

Valuation Act (VII of 1887), s. S— Court Fees Act 

(VII of 1870), 8. 7 cls. 4 (b) & 5. 

In a suit for partition of lands of which plaintiff is 
in joint possession, -he is entitled to value the suit 
at his own estimate for purposes of jurisdiction. 
CnHALASAMY RAMIAH v. CitanasAMY Ramaswami, 11 M, 
L. T. 156; (1912) 1 M. W. N. 199 SO3 


Partnership—Death of one partner- -Lissolu- 
tion--Continuation of partnership—Contract Act 
(IX of 1872), s. 253, cl. 10— Account stated or settled 
—Long acquiescene ~ Limitation — Account to be 
taken jrom commencement unless accownt settled 
subsequently — Ordinary items not to be challenged in 
aLsence of fraud —Salary of partner when may be 
charged —Sums over-drawn by partner-—Libility to 
pay interest. 

A partnership was commenced in 1888 between tha 
husband of the plaintiff, and the defendants. The 
husband of the plaintiff died in 1887. Since his death, 
the business was conducted on the assumption that 
the plaintiff was & partner: 

Held, that the original partrership must be held to 
have been continued by common consent, with thig 
difference that the plaintiff re-placed her husband, 
and this condition of things could he explained only 
on the hypothesis that the contract between the 
founders of the partnership wus that it was not to be 
dissolved by the death of any of the partners. 

The mere balancing of an account in a book of 
accounts does not of itself constitute an account- 
stated, much less does it constitute an account-settled 
such as the parties wouid not be entitled to re-open 
except on special grounds. 

But where an account has been rendered and hag 
long been acquiesced in, unless fraud be proved, a 
Gonrt will not re-open it, although the account may 
be shown to be erroneous and although no final settle. 
ment was ever made, 
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Olancarty v. Latouche, (1810) 1 Ball and B. 420 
and Scott v. Milne, 5 Beav. 215, on Appeal 7 Jur. 709, 
referred to. 

So long asa parlnership continues, the statate of 
‘limitation does not apply between the partners 
as to a claim for account; and the time from which 
the account is to begin in a general account of 
partnership dealings and transactions, is the com. 
mencement of the partnership, unless some account 
has since that time been settled by the partuers, in 
which case the last settled account will be the point 
of departure. 

Foster v. Hodgson, 19 Ves. 188 and Cook v.Colling- 
ridge, Jacob 607; 28 R. R. 155, 767; 1. L. J. Ch. (o. s.) 
74, referred to. 

Unless fraud is established, the ordinary items 
relating to purchases and sales in respect of the 
business are not to be challenged. 

In the absence of any agreement to that effect, one 
partner cannot charge his co-partners with any sums 
in the shape of salary, commission or otherwise, Lut 
where a parda-nashin lady is a partner and the respon- 
sibility for the conduct of the partnership business 
is thrown upon the other partners, it is just and equit- 
able that some allowance should bo made in favour 
of the other partners. 

Where some of the partners have over-drawn sums 
of mouey from the partnership-business and applied 
them to establish other firms from which they have 
earned large profits they must, when the partuership 
accounts are taken, not only account, for the money 
but also pay interest on the same. GOKUL KRISHNA 
Das v. SgasHi Muxkm Dasi, 16 C. W. N. 299; 15 


C. L. J. 204 23. 


Partner’s authority— Act of one parta 
ner when binding on the firm—  Ácceptance of hundi— 
, Transaction mot incidental to business of firm— 

Contract Act (IX of 1872), 8. 261. 

A partner’s act binds the firm only if the other 
partners have in fact authorized or ratified ib or if it is 
done in the course of carrying on the partnership 
business in the usaal way. 

The acceptance of a hundi by a partner, will, in the 
absence of express authority, bind the firm only if it 
is for a transaction incidental to the business of the 
firm. 

Bunarsce Doss v. v. Gholam Hossein, 18 M. I. A 358; 
18 W. R. (P. C.) 29, relied upon. 

Where the business of a partnership is buying 
grain from zemindars for re-sale through commission, 
agents ond does not.include lending money to zemin- 
dars, the acceptance of a hundi by one of the partners 
for guaranteeing a loan toa zemsndar would not bind 
the firm. Sopuoman v. Ponuman, 5 S. L. R. 168 

255 


Party- Non-joinder—Objection that suit bad for 
want of necessary plaintiff — If can be taken in appeal 
for first ttme—Crvil Procedure Code (Act V of 1903 , 
O. 1,3. 9. 
wW here a defendanb omits to take exception in the 

first Court to the frame of a suit on the ground that 

a necessary party has not been joined as plaintiff, it 

is not open to him at the appellate stage to take such 

objection. A Court has power to decide questions in. 
controversy under rule 9 of Order I of the Code of 

Civil Procedure, in 80 far as the parties before it are 

concerned. LAKHI OHBHOWDHURI, v. ÁKLOO JHA, Lo 


O. W. N. 639 123 
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Patta jor trees given to one. person and that for 
land to another person—Cancellation of patta for 
trees, effect of — Right of land pattadar to trees. 
Plaintiff held the patta for trees standing on suit 

land for over 20 years and defendants had the 
patta for the land. Government having cancelled 
the trees patta two years before date of suit, 
defendants interfered- with the enjoyment of the 
trees by the plaintiff. In a suit by plaintiff for 
recovery of the trees 

Held, (1j that in the absence of evidence as to 
resumption by Government and grant of trees to 
defendants, the effect of cancellation of the trees 
patia was not to vest the ownership of the trees 
in the defendants. 

(2) That plaintiff was entitled to rely on his 
possession for a preferential claim as against the 
defendants. 

A paltadar for trees has an interest, during the 
continuance of the palta, in the trees itself and in 
ail taat is necessary for the growth of the trees, 
including the soil in which they grow.  SENaoDaA 
GoUNDEN v. VARADAPPAN, 10 M. L. TY 488; (1911: 2 
M. W. N. 584: 22 M. L. J. 201 39 


Payment to Agent— Accounts — Mode of prov- 
ing item in a sitt for accounts — Burden of proof. 


Payment to an agent is payment to the principal. 

In an account case, the plaintiff is bound to prove 
each item and the best mode of doing so is to ask 
the defendant what items in the account he disputes 
and plaintiff should be called on to prove those 
items, Tursi RAM v. KanM-CHaND, 25 P. W, BR. 1912; 
86 P. L. R. 1912 955 


Penal Code (Act XLV of 1880), ss. 
84, 85, 86 Insanity — Temporary insanity- 
Intoxication resulting from bout of drinking or ganja - 
smoking —Distinction- Ground of FRETI AN CE 
of motive, effect of. 

If & person is of unsound mind, he is to be judged 
by the ordinary rnles in regard to insaniby, no matter 
whether the ins&aity arose from disease of the brain 
or from persistent indulgence in intoxicating drugs or 
liquor. 

But intoxication resembling a temporary- form 
of insanity, resulting. from one bout or repeated 
bouts of drinking or ganja smoking, which is 
of such a temporary nature as to pass off u 
few hours after the censumption of the liquor ‘or 
drug, must be dis:inguished from unsoundness of mind, 
even (temporary "Cunsoundness of mind, coming 
within the purview of section 85 of the Penal Code. 
Such intoxication should be dealt with according to 
the provisions of law contained in seotions 85, 86. 

Therefore, the faut that & person commits a crime 


while under the influence of such intoxication caused . 


by a bont of ganja smoking, affords no excuse to the 
prisoner unless the intoxication be involuntary. 
Queen-Empress v. Sakharam, 14 B, 464, followed. 
Emperor v, Baelaka Ah vm, 29 C. 49 3, distinguished. 
The enormity or apparent parposelassness of the 
crime itself withoat any farther evidence cannot be 
relied on to establish iusanity. Vitnoo v. liMPEROR, 
TN. L. R. 185 916 


SS, 84, 307, 47 i — Unsound- 
ness of mind — Proof — Evidence 
The accused was convicted for an offeftce, under 
Becticn 207 of tLe Peral MERE It was found from 








+ 
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the evidence for the prosecution that he was known as 
"Mad Nag Pyun;" that immediately befure ho commit- 
ted the offence he was noticed by persons to be in one 
of his mad fits, that he was under a delusion that 
the Phongyi whom he attacked was keeping his sisters 
anti daughters in the n.onas-ery, that he confessed to 
the investigating Officer and the headman, that ho 
discontinued the attack when he was asked to do so 
and that the act was utterly unprovoked and motive- 
less: - : l 

Held, that under these circumstances the accused 
was at the time of committing the offence incapable, 
by reason of unsoundness of mind, of knowing the 
nature of the act or that it was wrong or contrary 
to law. NGA Pyan v. EMPEROR, 4 Bug. L. T. 267 


385 
——— — — §. 85 


———SS. 85, 86G — Drunkenness as 
ground of exemption— Voluntary drunkenness —In- 
voluntary drunkenness -- Knowledge -- Intention - Na. 
ture of the legal offence committed. 

- Voluntary drunkenness is never an excuse for orimo. 
The fact that a man was drunk makes no difference, 
per se, to the question of his criminal liability. 

Involuntary drankenness, as a ground of exemption, 
is treated in just the same way as insanity. In order 
that involuntary drunkenness may be accepted as a 
ground of exemption, it must be shown that the ao- 
efised was so drunk that he did not know (1) the na- 
ture of the act, or (2) that it was wrong, or (3, that 
it was contrary to law. i 

"Pearson case, 2 Lewin ©. ©. 144. Rer. v. Meakin, 

ə7 Car. and P. 297, relied upon. 

A man is assumed to intend the natural or neges- 
Sary consequences of his act, and, in the majority of 
cases, the question of intention is merely the question 
of knowledge Seotion 80 of the Penal Code only 
provides that, where intent is to be inferred from an 
act, a man voluntarily drunk is treated in the same 
way as a man sober. 

Although neither voluntary drunkenness nor in- 
voluntary drunkenness, which does not involve one 
or other of the three states of mind mentioned it 
section 85 of the Penal Code, can excuse crimes coni. 
mitted under its influence, yet the fact of drunkenness 
may alter the nature of the legal offence committed 
in cases where an essential of thee crime is the pre: 


sence of some particular knowledge or intention. 
Waris ALI v. EMPEROR, 7 N. L. R. 180 919 
— ——$, 86 916,919 





———— ————S$8; 97, 101, 354—Outraging 
woman's modesty — Lover pulling woman by hair and 
hand- Private defence —Bight of third person to 
prevent assault — Acquittal — Interference — High 
Court— Erroneous interpretation of law. 

The fact that A. is in love with B. and is jealous of 
C."*does not authorise him to pull B's hair and hand. 
Assault of this kind made in the presence of several 
persons is calculated to outrage the woman's 

. modesty and is punishable under section 354 of the 

Penal Code. 

person, who sees a woman being assaulted in the 
manner described in sections U7 and 101 of the Penal 

Code,.is justified iu going to her assistance and even 


in cutting another person with a da if the latter inter- > 


feres to prevent him. 
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An erroneous interpretation of law to the effect 
that a man claiming to be the lover of a woman ia 
entitled to pull her by the hair and hand is aloné 
sufficient to justify interference with an order of 
acquittal. Mri Hna So v. Nea Taran, 4 Bur. L. T. 259 





38 
— a NO SE 
————8; I I4 825 





“Mischief — Unlawful assembly — I ntention— Making 
ditch through. Railway - Motive—Letling water run 
Cff fields of accused. 


The accused, fifty in number, finding their fields flood. 
ed, ent a channel through the Railway to let the water 
run off their fields. Ten or fifteen only of the accused 
were engaged in digging while all were present: 

Held, that, although the motive of the accused wag 
to free their fields from water, their intention wag 
to make a ditch through the Hailway and they were 
guilty of mischief and uclawful assembly with the 
common object of damaging the Railway. Deputy 
SUPERINTENDENT v. CuurBAN Anta, 16 C. W. N. 263 


826 
—————— -——S. 147 1002 


——S. 147 — Rioting — Cutting crops 
grown by accused - Right of private defence. 


B. bought the disputed Jand from the guardian of 
& minor. The minor subsequently sold the same land 
to 8. Thereupon B. obtained an ex parte decree declar- 
ing his right to theland and secared possession in 
execution of that decree, In the meantime, the peti- 
tioners, who held the land as bhagdars under S., actually 
cultivated the land and raised the crop which B's 
bhagdar, the complainant, tried to cut. The petitioners 
opposed and a tiot ensued, and the petitioners were 
convicted; 

Hel.t, that as the petitioners actually cultivated the 
disputed crop and were no parties either to the suit 
or to the delivery of possession of the land, they were 
justified in claiming what they had grown andin re. 
sisting the aotion of the complainant whon he went to 
take possession,and that tho petitioners were not 
guilty of rioting., GaJgNDRA GHORAL v. Emperor, 15 











0. L. J. 89 1004 
————— S. I49 826 
-— — SS, 175, 193, 47 I —Evi- 








dence Act (I of 872^, s. 162 — Production of docu. 
ment in obedience to Courl Summons — Document 
found to be forged — Using as genuine a forged. docu- 
ment—Giving false evidence with regard to the 
document — Perjury, 


Accused produced a document before a Munsif in 
obedience toa Court summons and, when examined 
asa witness, stated that P. W. No | delivered it to 
him. Tt was found that the document was uot gens- 
ine and that P. W, No. L had not given it to him 
Accused was tried and convicted under section 4 s 
Indian Penal Code, for using as gen iing a forged 
document; 

Held, (1; that tho conviction was wron? us bi» 
mere p:oduetion by a person of a doca usab in ‘obs. 
Gience to a tourt summons is nob, by itself, a usar uf 
that document by him. i i i 


-- 
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Assistant Sessions Judge, North Arcot v. Ramummal, 
10 M. L. T. 568; (1912) 1 M. W. N. 8; 13 Ind. Cas. 275, 
followed. ' 

A witness who is summoned to produce a document 
cannot be put to the risk of having to consider whe- 
ther a document answering the description contained 
in the summons is in fact genuine and whether there 
is any reascn to believe it to be not genuine. 
The mere production of a document in answer to a 
command of Court cannot be regarded as fraudulent 
in law. 

(2) That the giving of false evidence by the accused 
that P. W. No. 1 delivered the document to him with 
a fraudulent intention did not amount to a fraudulent 
user of the document with reference to which the 

‘evidence was given, though it might expose him to 
a prosecution for perjury. Murmiau Curry, In re, 
11 M. L. T. 2); 22 M. L. J. 181; (1912) 1 M. W. WE 


—— —-SS. 182, 193—Criminal Pro. 
cedure Code (Act V of 1898), s. 195 -Sanction to 
prosecute— Perjury— False charge by witness made 
voluntarily and irrelevantly. 

A witness is bound to speak the truth thoguh he may 
have to make statements on oath which he would 
hesitate to utter in private life. A bona fide truth- 
speaking witness must, therefore, be protected even 
when he utters things that cannot be proved against 
others in the witness-box. The Court must use its 
discretion to refuse sanction when necessary. 

Where a charge against another person is made by 
a witness nof in the course of his evidence or in 
answer to a question but quite voluntarily and irrele- 
vantly, sanction can be properly granted to prosecute 
the witness under section 182 ol the Penal Code. 

“Although it would be dangerous to hold that the 
mere fact of a witness having made contradictory 
statements would justify a Court in granting sanction 
to prosecute him for perjury, the propriety or impro- 
priety of such a grant of sanction must rest on the 
circumstances. 
262 








392 
s. 193 273, 286, 825 


—S$, .193— False charge made yi 
witness voluntarily and irrelevantly 39 


ss. 193, 467, 471 --Charges 
to be separate for every act of perjury or forgery— 
Independent evidence of user in each case — Asking of 
forgiveness—Incriminating statement — Confession. 











There must be a separate count for every alleged 
item of perjury or forgery, and this means that there 
must be independent evidence of user in the case of 
each document. 

The expression “Sir, kindly forgive the fault, 
Such thing shall not take place again,” is not an 
incriminating statement; and when used with re- 
ference to alleged forged receipts, is not an admis- 
sion of forgery or of üsi-g a forged document 

The conduct of a tenant is not evidence upon 
which the question as to the ate of rent can be de- 
cided, JANG BAHADUR Lan v. EMPEROR, 14 O. L.J. 
452 — 39 
— S. 193-—Perju y — Accused charged 

with miking a particular jalse statement — Conviction 

on the strength Of accused’s previous contradictory 





 ENDIAN 
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statements—Jecondary evidence of statement made 
by a person not called as witness. 


Whére the prosecution undertakes to pyove that 
a particular statement made by a person accused of 
anoffence under section 193 of the Penal Code, is 
positively untrne, the aconsed cannot ba’ convicted 
merely on the strength of contradictory statements 
previously made by him, 

A fact in issue cannot be held proved by secondary 
evidence of statements made by a person who is 
not called as a witness and who is held by the 

‘agistrate himself to bea liar. BAKSHALI V. EiMPEROR, 
58 L.R 136 220 


— S, 193 —Perjury—Contradictory 
stutements not absolutely irreconcilable. 

A person should not be convicted ander section 193 
of the Penal Code for making contradictory state- 
ments when the statements arə not absolutely 
irreconcilable. IMPERATOR v. ALU, 65.8 L. R. 129 


—-SS. 201, 202—Causing evi- 
dence of offence to disappear — Positive destruction : 
of evidence not necessary —Buryting corpse with marks 
of violation — Offence under section 202 not included 
under s. 20l1— Criminal Procedure Code (Act V 
of 1898), s. 238. ` "cd 


The offence under section 202 of the: Penal Code 
is nota minor offenca incladed under section 221; 
for an essential ingredient of the offence under 
section 202 is the legal duty ofthe accused to give 
information and this is no part of the offence under 
section 201. Consequently, an accused against whom 
a charge under section 201 is framed cannot? be 
convicted of an offence under section 202 without a 
charge under the latter section being framed against 
him. ^ 

Tn order to support a finding that the aceused has 
caused evidence to disappear, ibis not necessary to 
prove the positive destruction of evidence. 

The burialof the eropse of & murdered man if 
done withthe intention of concealing the fact that 
there were marksof violence on it might be an 
offence under scction 201. Impsrator v. Rino, 6 














S L. R. 123 210 
—— — —.— 8. 202 ' 210 
—— —— S*218 .825 














SS. 224, 225 — Prisoner under 
sentence of transportation — Confinement in jail before 
actual transportation— Escape from jail —" Return 
from transportation.” -- 

A prisoner under a sentence of transportation, who 
escapes from a jail where he is confined before he is 
actually transported beyond the seas, cannot be con- 








victed under section 246 of the Penal Code. His 
escape is nota “return from transportation” N@a 
Po Cu&zgiIN v, Experos, 4 Bug. L. T. 261 330 

S. 226 90 








Sa 292—Obscene book — Teste of 
obscenity, what is—Religious publication — Doings of 
divine persons— Religious book Natu Churi, whether 
obscene—Not taking notice of obscengbook previously, 
no ground to justify publication, 


Vol XIII] 
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The test in determining the obscenity of a publica- 
tion is, whether the tendency of the matter charged 
as obscenity is to deprave and corrupt thcse. into 
whose bands such a publication might fall, 

If in facta work is one of which it is certain 
that it would suggest tothe minds of the young of 
either sex or evento persons of more advanced years 
thoughts of & most impure and libidinous character, 
then its sale is a criminal offence, and’ it is 
immaterial that the accused has in view an ulterior 
object which is innocent or even laudable. 

As the tendency of a religious publication is not 
to deprave or corrupt the mornlsof persons, it is 
not obscene within the meaning uf section 292 of the 
Indian Penal Code. 


Bat if the objectionable passages contained in a 
religious book are extracted and printed separately 
and such passages deal with matters which are to be 
judged by the standard of human conduct and the 
tendency of such publication is to deprave and 
corrupt those whose minds are open to immoral 
influence, such publication may not be justified on 
the ground that the passages formed part of a 
roligious book. 

The Urya book Natu Churt is not an obscence 
publication, as it is an old religious work 
and the incident described in the book would not 
suggest immoral thoughts in those who believe in 
the divinity of Krishna and Radha. Kurrope CHANDER 
Roy Cnownsuuv v. EMPEROR, 15 C. L.J. 151; 39 CG, 
377 ; 993 

* —— —— —— ss. 299, 300, 301 —Murder 

— Death of the person killed need not be tended. 

S. with the intention of killing N. gave him poisoned 
halva to eat. N. ate a little, and threw the rest away 
and this was picked up by R. who ate it and diéd: 

Held, that.S was guilty of the murder of R. 

The Indian Law on culpable homicide discussed 
and compared with the English Law. Pustic PROSE- 
CUTOR Y. MUSHUNOORU SURYANARAYANAMOORTY, (1912) 
1 M.W, N. 136; 11 M. L. T. 127 


s. 300 833 
ss. 300, 302 and 304— 


Murder— Culpable homicide not amounting to murder 
— Injury of a vital character—Absence of intention to 
cause deaih-— Offence. 














ae nts Haley o 


Accused, suspecting his wife of infidelity, stabbed 
her 4 times on the back withaclagp-knife. Sheran up 
to the deceased, her aunt for protection and clasped 
her arms round deceased’s waist, Deceased begged 
accused nob tostab his wife. Accused then plunged the 
knife into deceased’s back. 

Held, per Sundara Aiyar and Abdur Rahim, JJ., (Spen- 
cer, J, dissenting).—That the accused was only guilty 
of culpable homicide not amounting to murder, as.he 
had no intention of killing the deceased, or of caus- 
ing qewital injury, ie, a wound at a place and of 
a character which would naturally cause death. 


er Abdur Rahim, J.—The wound actually inflicted 
waPwno doubt, sufficient in the ordinary course of 


nature to cause death, but that is not enough to bring 
the case under section 302, Indian Penal Code. To 
make the offence murder, it must be shown that 
the accused intended to inflict such injury. 

Per Spencer, J.— The offence was murder as the 
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accused must have intended, or have known himself 
to be likely, when he stabbed the deceased in the 
back, to cause such bodily injury as would be 
sufficient in the ordinary course of nature to cause 
death. PERUMAL NAICKEN, In re, (1912) 1 M. W. N. 


193 817 
—— ———— -— S, 30 I 833 
——— —— §, 302 817 


SS, 302, SO T - Intention. 


Where four persons attacked one man, who in con- 
sequence of the attack, died subsequently: held, that 
the assailants are guilty under section 302, Indian 
Penal Code, if the common intention of the assailants 
was to cause death or bodily injury likely to cause 
death or sufficient in the ordinary course of nature to 
cause death; and under section 804 if their common 
intention was to make a violent assault upon the 
deceased and they knew that they were likely to cause 
his death. Their intention must be gathered from 
what they said ani what they did at the time of the 




















attack Musal v. EMPEROR 847 
s. 304 817,847 

— — -_—— S. 307 335 
- SS. 330, 33I 8223 

—— m Wan — S. 332 1002 
——— —— — S, 394 383 
— S. 378—Theft—Fish in open 


water— Tereo nature — Incapable of possession. 

Fish in open and unenclosed water are jera natur. 
They are not capable of possession and hence cannot 
form the subject of theft, 

Only such moveable property which is capable of 
possession can be the subject of theft. CHANGAL 
lianaPoTO v. BASARMAL, 5 S. L, R. 122 214 


SS. 378, 379 --Theft of flowing 
water—Possession—- Intention—" Taking," meaning 
of — Essence of theft. 

Whether in the case of any particular river, 
ohannal or reservoir, Government can be said to 
be in possession of water must depend on cir. 
cumstances and the question must be regarded as 
one of fact to be decided on the evidence in each caso. 

Waters in rivers are presumably vested in Govern- 
ment. And when the Government has taken elaborate 
Steps and employed a large establishment to contro! 
the use of water in a river or channel and to 
prevent any person, not having the right to do so, 
irom using it, the water in the river or channel 
should be regarded as being in possession of Govern. 
ment so as to be the snbject of theft. 

Per Sundara Aiyar, J.—'lhe word "taking" in 
section 378, Indian Penal Code, means “reducing to 
possession,” that 13, the moving of property should 
be effected wish a view to obtain the possession or 
custody of the property. Unless the intention of 
an accused person is to reduce the propersy into his 
owa possession, he cannot ba guilty of bheft. 

Per Benson, J. (Miller, J., concurring}. —Tne e.sanee 
of the offence of theft consists ia the dishoaesc 
taking of property out of the possession of the owflar, 
rather than in the taking of it into the thie’s own 
possession, vhat is, ibis only necessary that the thiot 


e — 
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should “intend to take,” it is nob necessary that ho 
should succeed in taking. 

Per Benson and Miller, JJ., (Suudara Aiyar, J, 
dissenting’,-—-A person who diverts more water to 
his lands than he is entitled to by lowering the door 
of the sluice of Government canal without the 
permission of the officers of Government, commits 
theft in respect of water under section 378, Indian 
Penal Code. CHOCKALINGAM PinLAY, In re, ld M. L. 
T. 162; (1912) 1 M W. N. 119 819 


—— S, 379—Theft—Irrigation tank— 
Removal of fish~-Facts of cach case to be looked 


anto. 


Whether the removal of Bsh from an irrigation 
tank amounts to theft depends upon the facts of each 
case. When the water is so low that the fish eculd 
not escape the removal may be theft. Sounssrau SER- 
vat, In re, 11 M. L. T. 23; (1912) 1 M. W. N. 42 278 


eee —— —— $5,392, 397 -—Misdirection to 

Jary—Absence of evidence that accused caused 

grievous hurt—Hurt caused by some of the .robbers 

— Direction to convict. 

Where, on a charge against the accused under rec- 
tions 892 and 397, Indian Penal Code, the Sessions 
Judge, while pointing out to the Jury that there was 
no evidence that the accused caused grievous hurt or 
used deadly weapons, directed them 10 convict 
under section 397, Indian Penal Code, because griev- 
ous hurt was caused by some of the robbers some of 
whom used knives: 

Held, (1) that this amounted to a misdirection and 
the conviction under section 897, Indian Penal Code 
‘could not be sustained; : 

(2) that the accused were rightly convicted under 
section 392, Indian Penal Code. ARUNACHEDLA 
Tavan, Inve, 11 M. L. T. 20; (1912) 1 M. W. N. 35; 
22 M. L. J. 186 282 


T mae —— —— $. 397 282 


S. 397 — Deadly weapon Lathi. 
A lathi cannot be rightly described as a deadly 
weapon within the meaning and for the purposes of 
section 397 of the Penal Code. Lap KHAN v. EMPEROR, 
19 P. W. R. 1912 Cx. 


a S. 4 OO- Association for habitual 
, pursuit of.dacoity— General Criminality of tribe not 
to be imputed to individual members —Section to be 
. etrictly construed—Gist of offence — What must be 
established to convict accused — Approver'a testimony— 

Corroboration — Acquittal — No adverse inference 

against accused afier acquiltal —Past misconduct of 

accused, when may be considered. 

The general criminality of a tribe or caste cannot 
be imputed to individual members operating in gangs 
where the prosecution is under section 400, Indian 
Penal Code. 

The offence under section 400, Indian Penal Code, is 
one of a very special character and entirely the 
creature of statute. The section must, therefore, be 


strictly construed. 
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Association for the habitual pursuit of dacoity is 


.the gist of the offence under section 400, Indian Penal 


Code. 

Although the evidence need not show the same de- 
gree of particularity as to the commission of each 
dacoity as is required to support a substantive 
charge of that crime, it must be established, for the 
purpose of conviction, that the accused belong to a 
gang whose business is the habitual commission of 
dacoity. The special conspiracy must be proved. 

Corroboration of the testimony of an approver 
must connect the accused with the offence, that is, as- 
sociation of a gang of persons for the business of habi- 
tually committing dacoity. 

No adverse inference cdn be drawn against the ac- 
Therefore, if some of the 
persons accused under section 400, Indian Penal Code, 
had been tried on a charge of dacoity but acquitted, 
that fact cannot be relied on by the prosecution to 
prove that they were habitunl dacoits. 

If the association for the purpose of habitually com- 
mitting dacoity be made out, the past history of the 
accused, that they had been conricted of dacoity or 
had been bound down to be of good behavicur, 
would be significant. Kaper SUNDAR v, EMPEROR, 16^ 
O. W. N. 69 279 








—— §. 408-— Criminal breach of trust 
by servant— Various sums of money received by servant 
from master at various limes by false representations 

and not accounted for. 


The accused, as the servant of a firm, obtains 
various sums of money from the Manager of the 
firm at various times by false representations that 
they were required for paying coolies but could 
not account for them afterwards; : 


Held, that the accused was guilty of criminal * 


breach of trust ns a servant. 'lu&kor .jpu8 RAMAPPA 
In re, 22 M. L. J. 112: 10 M. L. T, 517 I 


409, 477 A Separate 
breaches of trust and falsificalions of account on 
different dates — Joint trial— legality — Criminal Pro- 
cedure Code (Act V of 1898), s. 234. 


The accused was charged at one trial under section - 
409, Indian Penal Code, for criminal breach of trust 
in respect of Rs. 432 made up of five sums of money 
entrusted to him at different dates in 1910 and of five 
separate falsifications of accounts on different dates 
under section 477 A, Indian Penal Code: bg 

Held, that each Wrench of trust and falsification 
was a distinct offence and the trial of these five dis- 
tinct offences at one trial wasillegal. LAKSHMINARAIN 
APURAM v. EMPEROR, (1911) 2 M. W. N. 536. 213. 


i — — —— 8$. 4i1 395,783 


— —— — —— Sy € T1—8tolen property produced: 
by accused from a jungle —Whether such production’ 
sufficient to sustain conviction — Evtdence— Proof. 


ee ——— — —— SS. 


Where an accused produced the stolen property . 


from a nullah in a jungle, which was neither in hts P^ 


* 


possession nor uncer his control: Held, that such A 
Ərz- 


duction was insufficient to establish his guilt 
section 411, Indian Penal Code. 
EMPEROR, 46 P. L. R. 1912 


— — S. 414 d 


Pir BUKSE v.. 


220. 
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—- —S. 420—Cheating —Advance ob- 
tained on false representation — Promissory-note 
executed — Admissibility of oral evidence to prove 
representation of intention — Prosecution bound to 
prove falsity of representation -Evidence Act (I of 
1872), s. 92. 

The accused obtained an advance from the com- 
plainants through a broker on the representation 
that he had two boat-Joads of paddy in the creek and 
that he would bring them tothe mill and would sell 
them te the complainants, The a:cused and the 

. broker jointly executed a. promissory-note for the 

advance in favour of the complainants, The promis- 
sory-note contained no statement of the representation 
made by the acoused. Subsequently the accused 
absconded; and it-appeared he had no boat loads of 
paddy. The complainants thereupon preferred a 
charge of cheating against him: 

Held, (1) that oral evidence was admissible to prove 
the representation of fraudulent intention and as the 
representation of intention was not inconsistent with 
the written agreement and would not have been em- 
bodied in‘it, there was nothing in the Evidence Act 
to preclude evidence being given of the representa- 
tion of intention. 

(2) That it was not sufficient to prove that the 
accused promised to bring paddy to the mid at some 
time or other and failed to do so; the prosecution must 
show that the representation made by the accused 
was false, that is, at the time of making it he had no 
intention of carrying out the promise, 
` (3) That the facts warranted the inference that the 
accused’s representation was false Nea Po Yon v. 
Moar BRrROTHERS AND Co. Lp., 1 Bug L. T. 279 386 


s, 425 826 
—SS. 426, 430 -Mischief — Un- 
lawfully taking water from canal. 

‘lhe applicants, who wanted wafer for the purpose 


of sowing their field, stole is by breaking throngh the 
wall ofa canal: 


Held, that they were guilty of having commitied 
mischief under section 4:6 of the Indian Penal Code. 


re 




















Bansi v. Emperor, 9 A. L ‘J. 102 829 
— S. 427 826 








— —- S8. 441, 417 — Criminal trespass 

— Entry on land in emercise of bona fide right. 

If a person enters on land in the possession of 
another in the exercise of a bona fide claim of right 
but without any intention to iatimiljate, insult or 
uunoy tne person in possession or to commit aa offence, 
hia uct does not amount to criminal trespass al- 
taough the accused may have no right to the land. 











IMPERATOR v. ABDUL LATIF, 5 S. L. & 1:5 219 
—— ———8. 447 i 213 
as -S. 453 211 
—— —— sS. 467 398 

S. 468 275 

—— V —S, 071 99, 211, 236, 

e — ss. 475,4768 “> $11 


: e 


213 


re 
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Penal Code - concld. 
S. 480 — False 


Offence or a wrong. 


trade-mark — 


Where the trade-mark used by the accused isa 
crescent encircling a crown over the letters A. M. R- 
and the one used by the complainant is a crescent 
encircling a star over the letters A. G. M. no offence 
of using a false trade mark or selling goods under a 
counterfeit trade-mark is committed. 

A civil action for damages may lie. HAsoOLEHAN 
Saves v. EuPEROR, (1012) 1 M W. N. 85 927 


—— § 499, exception 9— 
Defamation—Allegation made in a petition of 
divorce-~Absolute Privilege, rule of, inapplicable in 
India—English cases, not to be referred for guidance 
—Practice — Evidence Act (I of 1872", s. 132, proviso. 


In construing the provisions of the Indian Penal 
Code, the Code is not to be  frittered away by 
reference to English cases laying down a different 
principle. 

The English rule of absolute privilege in cases of 
defamation does not apply propio vigore in India. 

Where a certain statement madeina petition for 
divorce filed in Courtis alleged to amount to de- 


rtt tt 





- famation, the case must be decided not with reference 


to the rules of English Law but with referenoe to 
section 4909 of the Indian Penal Code. 

Allegations which‘are made in a petition for 
divorce filed by the accused after his wife has left his 
house, and in the truth of which he has a reasonable 
belief, fall within the 9th exception to section 49). 


Mr. McGitt v. Mr. Bayne, 5 S. L. R 133 217 
Penalty. See CONTRACT Act, s 74. 


Pendente lite, 
Court to consider 


Pensions Act (XXIII of 1871), ud 


Perjury. See Penan Cops, s. 198. 


Personal Law - Distinct and inconsistent per- 
sunal laws 1n. respect of paternal and maternal pro- 
perties. 


changes in title—Power of 


The presumption is thata man carries his personal 
law with him. . 

Parbati v. Jagadis, 29 I. A. 82, 23 C. 418; 6 C. W. 
N. 490; 4 Bom L. R 365, dmbabai v. Govind, 23 B. 
257, Mailathi v. Subbaraya, 2b M 650, relied on. 

A person cannot simultaneously have two distinct 
and inconsistent personal laws, one governing his 
rights in respect of property taken by him from 
paterual ancestors, and the other in respect of 
properties received by him from maternal ancestora. 
BHAGABWTI v. SomoprRa KOER 


Plaint, amendment of Original plaint based on 
negligence — Proposed amendment based on nuisance 
—Different cause of action —-Suit against Government 
— Notice of suit — Civil Procedure Code (Act V of 
1903), s. 80—Withdraw, Leave to 
Tho plaint in a suit against tho Secretary of State 

originally proceeded upon negligence, and the notice 
which was servedasa preliminary to the plaint 
pointed toa suit based.on negligence. Afterwards, 
the plaintiff prayed for an amendment of the plaint 
and.the new proposed plaint proceeds upon nuisance: 


1090 
Plaint—concld. 


Held, that the cause of action being different, no 
permission to amend the plaint can be given. 
Leave to withdraw with liberty to bring a fresh 


suit, js granted. MCINERNY v. SECRETARY OF STATE, 

t8 C. 797 ` 370 

Pleader—Authority does “not terminate with 
decree 


Pleader's fee Costs— Practice. 


Where a certificate by a Pleaderof the amount 
received by him as his fee was lodged in Court after 
arguments had commenced the amount of fee was 
not allowed as costs. RacHuBiR Sines v. Umrao 


SINGH 500 


PleadingS—Non-transferable occnpancy-holding 
—Mortgage without landlord's consent—Sale by 
Mortgagor lo third party Purchaser taking fresh 
lease from landlord—Mortgagee's suit for sale-— 
Plea of purchaser thab mortgage invalid, if tenable 


————— —— —-larty litigant if permitted to con- 
sume inconsistent positions 36 
= — —— — Plaintiff to be kept strictly to causa 

of action set forth in plaint 721 
Suit based on successión and posses- 











sion — Declaration as to reversionary rights whether ' 


can be granted 








Transferor cannot plead invalidity 
of transfer 613 





MEME: —Written — statement —Inconsistent de- 
fence in alternative, whether allowable - Civil 
Procedure Code (Act XIV of 1882), s. 112 — Civil 
Procedure Code (Act V of 1908), O. VI, r 7— 
Amendment of written statement, when may be 
allowed. 


A def ndant may in his written statement raise as 
many distinct and separate, and, therefore, incon- 
- sistent defences as he may think proper, im the 
alternative. 


An amendment of the pleadings ought to be 
allowed whenever this can be done without injustice 
to the opposite side For the purpose of raising the 
real question at issue between the parties such amend- 
ment should be allowed, and if the opposite party 
has incurred expense and been caused delay, it should 
be compensated therefor. Sai Rane BEHARY Lar v. 
RawcHHEYA Lar, 15 C. L. J. 439 128 


Piedge by unanthorised person—Joint tort feasors 
— Cause of action in both suits to be same— Sub- 
sequent assignment in respect of tort —L:s pendens, 
inapplicable to moveable property—First suit 
against pledgor ~Moveable property pawned during 
the pendency of suit— Second suit- against pledgeo 
—Pledgor basing title on adoption—Adoption held 
nob proved in first suit—Right of pledgee to raise 
issue of adoption in second suit.—Privity between 
pledgor and pledgee 


Police functions Exercise by Central Pro- 








vinees zamindars 965 
Possession. See Knas possession. 

- — y act of~ Graatog cattle whether 

act of possession i 125 


INDIAN 


` IYENGAR v KAMALAMMAL, 


OASESB. - [1912* 


Possession - concld. 


e Bomb found in joint family house— 
Whose Se uico c DIDI of managing member 
—Presumption of liability — How to be ian. 





Poundage fee, réfund of, on sale s geb 
aside 65 


dicite /, construction of 705 
|-.constiietion*: 92 ` 


———— P m- -muktearnamah— Par- .. 

danashin lady— Authority to  hüsband—Power io 
execute deed of sale, whether includes power to ewe- 
cule agreement for ‘sale—Specific Relief Act (I of 

1877), ss. 22, 27, cl. (c) — Transferee without notice— 

Notice to some of transferees, members of joint Mitak- 

shara jamily, whether good— Specific relief, grant of 
` —Discretion of Court. ' 

A power given toan attorney to execute deeds of 
sale, does not authorize him to enter ,into an agree- 
ment for sale. 

A notice to some of the transferees who are mem- > 
bers of a joint Mitakshara family, in the absence of — 
anything to show that those to whom the notice was 
given were entitled to represent the others, is nota 
sufficient notice within clause (c) of section 27 of the 
Specific Relief Act. 

A contract for sale of land was made witha par- 
danashin Mahomedan lady through her husband who 
was her attorney. The purchase-money, although not 
insufficient, was considerably less than what was paid 
by a aubseqnent purchaser. ‘he authority of the ` 
husband to bind the lady was not proved. The vari- 
ation of the time at which the contract was to be 
performed was not shown to have been assented to by 
the lady herself: 

Held, that the Court may properly refuse to enforce 
the contract for sale. JANKI PERSHAD SINGH v, YAHIA 
Hossain 637 
Practice —Appéal—Minor’s property in posses- 

sion of third person— Remedy of guardian— Suit 

326 
Civil or Revenue Court returning 
plaint — Reference to Chief Court 


an —— 











a kang 








mawinan 








Judgment of Appellate Court very 
gketchy— Interference on merits in revision 102 


Plaintiff to get relief on his own right 
78 








Stay of criminal proceedings pending 
civil guit " 927 

—— Buit based on saccession and posses- 
sion— Declaration as to reversionary rights, whether 
can be granted--Disoretion Pleadings 640 


—— Hohday-—Delwery of judgment --Not 





illegal, 

The delivery of a judgment ona holiday is not 
illegal. 1 

A Judge is not prohibited from doing any particu 
lar kind of work during holidays Bur ifany party . 


is injuriously affected by a Court doing any judicial, pur 


work on & day when the Courtis closed he will 
entitled to a redress for the grievance. 

Semble:—' The English rule with regard to Sundays 
being a dies non, does not apply in India. VENEKATESA- 
(1912) 1 M. W. N. 66; 
11 M.L T. 84 463 
e 


LI 


EN 


‘Vel. XIN] 


Practice - corcld. 


-(criminal)—Wiiness in attend- 
ance ~ Magistrate unable to record evidence — Adjourn- 
ment— Witnesses to be told to appear atneut heaving. 








Where a Magistrate has entertainel a complaint, 
he is bound to proceed according to law. 

Where a Magistrate is unable to record the evidence 
of the witnesses in attendance on the date fixed and 
ine case is adjourned, the witnesses should be told to 
appear on the adjourned date. A party should not be 
required to repeatedly sammon his witnesses on pay- 
ment of fresh process-fees merely because the Magis- 
trate is unable to record evidence on the date origi- 
nally fixed. BALMNOKAND v. Nanak CraND, 3 P.W. R. 
19120n. 928 


Pre-emption, See Oupa Laws Act, s. 9. 


Benami suit— Bona fide claim — 

Superior pre-emptor asserting claim to defeat rival 

pre-emptor— Money raised by mortgage to vendees 

i 662 

Sale of ocuupancy-rights by joint 

:. tenant to landlord - Right of other, tenant to pre- 
. empt 




















> 











Cusiom--Mohalla  Multani Dar- 
waza in the Perozepore City —Kucha Nihal Singh. 
Kucha Nihal Singh is a part of the recognized sub- 

rc Mohalla Multani Daruaza, in the Ferozepore 

“iby. 
. The custom of pre-emption prevails in the Mohalla 
as wellasinthe Kuchas comprised therein. Hart 

SINGH v. BHOLI, 64 P. W. R. 1912 719 


* 
^ 
AH AMI ratan, 





Decree for pre-emptor— Appeal by 
vendee— Transfer o] properiy on basis of which pre- 
emption decreed subsequent to decree—Construction 
of deed-—Sale or mortgage —Criteria-- Evidence -- 
admissibility of oral evidence —Third purty—EHut- 

_ dence Act (I of 1872), s. 92, scope of—Punjab Pre- 
amption Act (II of 1905), s. 4. 


Whete, after obtaining a decree for pre-emption and 
during the pendency of an appeal against the decree 
preferred by the vendee, a pre.emptor parts with 
the property, on the strength of which he was able 
to sue for pre-emption, the transfer does not disentitle 
the pre-émptor to the decree he has already obtained 
and the vendee cannot ask the Appellate Court to 
take away from the pre-emptor the benefit of the 
decree on the ground of his subsequent transfer. 


Dhanna Singh v. Gurbakhsh Singh, 91 P. R, 1909 (P. 
“B.); 4 Ind. Cas, 337; 161 P, W. R 1909; 148 P. I, R 
1909, referred to. 

The prohibition in section 92 of the Evidence Act 
against going behind a written deed applies only 
to parties to & deed and not to outsiders. 

Tara Chand v. Baldeo, 117 P R. 1890 (F. B t; Parma 


sand v. Atrapat Ram, 20 P. R. 1899, relied upon. 


In order to prove that an ostensible morsgage is 
really a sale, what has to be shown is {n} that there 


“gas a positive understanding between mortgagor and 


mortgagee that redemption would not be demanded, 
or (b) that the terms of the mortgage are such that 
redemption is a, virtual impossibility. 

Onerous conditions in & mortgage are notin them- 
selves sufficient to warrant the decision that it was 
really a sgle. 

a. mortgaged a building site to the nephew of her 
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husband. The site was situated ina town in tho 
heart ofa flonrishing canal colony where such property 
was likely in future to increase in value. Tho mort- 
gage-monoy was not higher than tho market-valie of 
the site. The term of the mortgage was fifteen years. 
No interest was chargeaple on the mor’ gagu-money 
proper but the mortgagee was entitled to build on 
ine site ab will and to charge the expenditure, with 
6 per cont. per annum inlerest, on the house: 

Heid, that these circumstances wero insuilitient to 
prove that the transaction between the parties was a 
sale and nof a mortgage. Megna RAM v. MAKHAN 


LAL 667 


nimilation — Vendee transfe wing 
property to another person betore institution of suit 
Second vendee impleaded alter enspiration of priod 
of limitation 
Where, before a suit for pre-emption has been ju- 
stituted, the vendes ing re-sold the property to an- 
other person, the suit for pre-emption is barred 
against the second vi nden if he is not brought on tho 
record until after tle expiration of the period of 
limitation prescribed for the suit. Snan MUHAMED 
v. Prana Mat, 84 D. R. 1911 79 


Mortgage by vendee after sale -- 
Pre-emptor not bound by mortgage - Parties -- Mort- 
ga ee not a necessary partu in pre-emption seut— 
Mortgagee bound by decree against vendee. 

A pre-emptor is not bound to pay anything more 
than the amount which is fixed in a pre-emption 
decree as the price at which the sale took place. 

A pre emptor Is not bound by a mortgage effected 
by the orizinal vondee after the sale. The mortgagee 
in such a case must look to his mortyagor alone. 

Bogha Singh v. Gurinukh Singh, 93 P. R. 1902, fol- 
lowed. 

Such a mortgagee is not a necessary party inu suit 
for pre-emption. As he holds the property under the 
vendee, he is bound by a decree for pre-emption pass- 
ed against the vende». Deo Ras v. GOVIND PARSHAD, 
65 P. W. R 1912 ‘647 


saci Pre-emptor not suing bona fide far 

herself —mantainability of suit. 
A pre-emption suir not instituted bone fide with the 
object of excluding a strauger from the village is nat 














PF Pme 








maintainable. MAHARANI v. RAM ADHAR 50a 
- ——Pre.emptor and vendee  ejually 





related to vendor— Sharing in holding gives no supi- 

stor right — Division of property between. vendee and 

pre-emptor having equal rights -Price fiv in bad 
jaith — Market-value to be paid —Punjab Pre emption 

Act (If of 1905), ss 12 (a), 14 (b), 22 

Where two persons are equally related to tho ven- 
dor, sharing in the holding ia which the laud sold i> 
situate, gives no superior right of pre-emption to tha 
either. 

Wherethe pre emptor and the vendee have equal 
rights of pre-emption, the pre-emptor is entitled to 
pre-empt one-half of the property sold and the 
vendee is entitled tu retain the other half. 

When it is proved tuat the sale price has been fixed 
in bad faith, the market-value of the property mast 
be ascertained and taken as the price to be paid by 
the pre-emptor, PaTHANA v. NABA, 87 P, R. 1911 

802 
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— Trice over-stated in the deed fraudt- 

lently— Decree on gaymeet of market-value Subse- 
quent suit by vendors reversionera — Custom — Aliena- 
tton— 1 3e-emptor not debarred from asserting real 
consideration — Real consideration for necessity — Con- 
version of sale into mortgage — Esloppel — Fraud — 
Particeps criminis. 








A. and B. sold certain Jand for an alleged consider- 
ation of Rs 4,060. ©, sued for pre-emption contend- 
ing that the sale-price was really Hs 3,0°0. The 
Court found that the price stated in the sale-deed 
was not fixed in good faith and decreed the claim for 
pre-emption on payment of the ascertained market- 
value, Rs, 3,240. " 

On the death of A., his sons $ued C. for possession 
of theland on the ground that the sale by A. was 
neither for consideration nor for necessity while B.s 
sons sued for a dec.aration that the sale by B. would 
not affect their 1everaionary rights. 

It was found that the sum actually ` paid to the 
vendors was Hs 3,UU0 and that this sum was for 
necessiby: 

Held, (1) that the pre-emptor was not debarred in 
the present suit from asserting that the sale was 
really for Rs 3,000; 

(Z) that as the actual consideration of the sale was 
Rs. 8,000 and this sum was for necessity and fahly 
represented the market-value of the land, the sale 
could not be converted intoa mere mortgage but 
the suits of the vendor’s sons should be dismissed. 


Although a pre emptor, who obtains a decree be- 


comes in many respects identified in interest with tho. 


vendee, it would be contrary to all notions of «quity 
and justice and repuguant to common sense to hold 
that a pre-emptor is bound, when he has obtained a 
decree on payment of the market-value which is less 
than the price stated in the deed, as particeps criminis 
with the vendee in the very fraud which it has been 
the object of the pre-emptor to bring to light and 
frustrate. Dan SINGH v. PHANGAN Sinan, 83 P. R, 
1911 796 


— Property sold subject to mortgage— 
Redemption of mortgage by vendee—Pre-emptor 
cannot claim to pre-enpt equity of redemption only. 








Where property subject to a mortgage has been 
sold and the vendee has redeemed the mortgage be- 
fore the institution of a snit for pre-emption, the pro. 
emptor cannot claim to pre-empt only the equity of 
redemption. | 

He must pay the whole amourt of the purchase- 
money including the mortgage-money paid by the 
vendee before he can be allowed to pre-empt the pro- 
perty. SHAHBAZ KHAN v Fazan Dis, 74 P. W. R. 
1912; 48 P. R. 1912 430 


Sale by vendee to a person entitled 
to pre-empt—Suit to preempt the sale by vendee, 
maintainability of. 

L. sold his property to D. on 6th of June 1909, 

S. had a&rightto pre-empt the property and was 

about to bring a suit for it, when on the 4th of June 

1910, D, the vendee, re-sold the property to him. 

Thereupon Å., who was related to D, brought a suit 

for pre-emption on the basis of the sale of 4th of 

June 1910, made by D. in favour of 8. 

Held, that the suit was maintainable. 

DcBA1N v. SHEODIBAL PANDE 
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Vendee selling the property to an- 
other person prior to swit- Suit against the first 
vendee alone—second rendee made party to the suit 
beyond one ‘year after the first sale but within one 
year after second sale— limitation Act (1X of 1908), 
Sch. 1, Art. 10. 


A. sold his share in a village to B. on 16th Novem- 
ber 1902. B re-sold the property to C. on the 14th 
of November 1910 and got the sale-deed registered 
on the Zist of November 19.0. D. sued B. for 
pre emption on the 16th of November 1910. C. was 
made a paity to the suit in February 1911: 

Held, that the suit was not barred by limitation. 
Sat NARAIN v. Bapri Nata, 9 A. L.J. 211 64 > 


Waiver—.Acquiescence—P» e-em ptor 
assisting in sale negotiations and demarcation oj land 
— Delay in swing. 





dadha neman 





A pre.emptor assisted in negotiating & sale being 
himself present at the time; he further actively 
assisted when the land .sold was being demarcated 
out of a large field of which it wasa part. The suit 
for pre-empticn was brought on the very last pos- 
sible day: 

Held, that the pre emptor must be deemed to hire 
waived Lia rightof pre-emption, as by his cusduet 
he actively brougnt abous in the vendee’s miud 
tbat he was perfectly agreeable to the purchase by 
vendee -and did not intend to enforce his right. 
Faten CHAND v. KinpA Sincu, 76 P. W. R. 1912 561 








— Wajib-nl-arz — Construction — 
Rishtadar keiibi— Connection by mariiage — Rishta- 
dar baid. 


The Wajib-ul az of a village gave a prior right of 
purchase to a rishtadar karibi who owned a share in 
the same patti. Plaintiff, a co-sharer in the patti, 
who was a connection by marriage of aperson con- 
nected with the vendor by marriage brought this suit 
for pre-emption against the vendee who was not at 
all related to the vendor: 


Held, that the relationship was too remote to give 
plaintiff a right of pre-emption within the meaning of 
the Wujib-ul-arz. 

A connection by marriage of a connection by mar. 
riage is not even a rishtadar baid, FAKHRAN BIBI v. 
NAGESHAR Ram, 9 A. L. Je 84 
Presumption. See EvipkNCE Act, s. 114. 

——. of legality— Restriction of 

warrant by accused 1002 








Procedure of registration 531 


—— —— — Whether presumption can be 
made in favour of what offends legal principle — 
Debatter lands—Shebdit— Presumption of permanent , 
tenancy. | 
A presumption 

its regularity: ib cannot be made 

which offends legal principles. 
Therefore, a presumption of permanent tenancy 
cannot be applied to debutter property, for to create 

a new and fixed rent for all time would bea breach 

of duty in & shebait and is not presumable. SATYA 

Sri GaosnaL v. Kanrik ORANDA Das, 15 O. qs. J. 227; 

16 0. W. N. 418 .  5s6 

















in favour of transaction assumes 
in favour of thee” 


Vol. XIII, 


Previous rent decree- Subsequent suit by 
tenant for declaration that previous plaintiff is not 
tenant’s landlo: d— Res judicata 4 


Primogeniture, rule of 
—- ,rule of—Kunjpura State 


269 





Principal and agent— Accounts Suit for 
rendition of accounts against agent’s heir  Hendi- 
tion of accounts, meaning of  Hefusal what con- 
stitutes : ` 





Ta Agent representing untruly 
the extent of his authority to third person — Breach 
of contract— Liability of agent to third person— 
Agent acting bey ond the scope of his authority 


955 








——— «=m Payment to agent 


ete 





——— Gambling debt of principal 
paid by agent—Right of agent to recover sums 
actually gaid—Hundi drawn by principal—Con- 
sideration— Contract Act (IX of 1572), 8. 244—Public 

Policy 

An agent is entitled to recover from his principal 
sums actually paid by the agent in settling a gambl- 
ing debt incurred by the principal, whether the 
pis maent is by way of adjustment of accounts or in 
cash. i 

A hundi executed by a principal in favour of his 
agent for such paymer.ts is for consideration. GHASI 
e HAM v; JAI Las, ov P. W. R. 19.2; 79 P. L. R. 1912 

319 
Principal entitled to final 
account at the determination of agency —Accounts. 

A principalis always entitled to have a final ac- 
count taken between himself and his agent at the 
determination of the agency. If accounts bave been 
taken from time to time and settied between the 
parties, the agent when rendering the final account will 
be entitled to rely upon those casual accounts and to 
urge that they ought to be accepted as béing prima 
facie correct, ABHAI CHARAN CHAEBAWATI v. KEsHO 
Cas 642 


Printing tresses and Books Act 
(XXV of 1867). sS. |, S—'" Book" includes 
portion of pamphlet - Printer of portion bound to print 
his name and place of printing. 

* 


The word ‘book,’ as defined in section 1 of the Print- 
ing Presses and Books Act, 1867, includes part of a 
volume or pamphlet. 

Therefore, the printer of a portion of a pamphlet 
is bound to print thereon his name and the place of 
printing and failure to do so constitutes a breach of the 
provisions of section 3 of the Act. EMPEROR v. HARI 
GOVIND LIMAYE, 14 Bom. L. R. 40 8 


————8.3 , 











827 


Lum. rin ee 


Priority-— Mortgage executed and attested on 


certain date, but registered subsequently— Another 
mortgage of same property registered iu the mean- 
time 653 


eec of title Purchase of tenure by 
mortgagee in execution—Subsequent purchase by 
landlord in execution of iert decree Non- annul. 
ment of incambrance of mortgage, effect of 785 


Private defence. See Pexat Cops, s. 97. 
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Privy Council Practice - Fresh point. 


It is vot usual to allow a point to be raised on ap- 
peal to the Privy Council which has not been discuss. 
edin the Court below, aud upon which their Lord. 
ships have not got the assistance of the Court be. 
low. Jit SINGH v. MaAHaRAJ SixaGB, 10 M. L. T. 551; 
16 C. W, N. 122; (1912) 1 ài, W. N. 29; 15 C. L.J. 78; 
l4 Box, L. R. 98; 81 A. 57 257 P. C. 


Probate. See Witt 


Next reversioner disputing the Will 








Frobate and Administration Act 
(V of 1881), S. 19—Will— Probate — Letters 
of Administration — Legalee's right to administer 
estate when some executors willing to act — hitness of 
executors ~Applications for Probate - Parties Legatee 
impugning executor’s good jaith should be made 
purty. 

A legatee cannot be allowed to administer the es 
tate of testator unless all the executors refuse to 
act ‘Ihe Court should not consider whether the exe- 
cutors who are willing to act are fit and proper persons 
for the graut of Probate. 

Hara Covmar Sircar v. Loorga Moni Dasi, 21 C. 395 
relied upon. 

Although a legatee has no title to administer the 
property, he snould be brought on the record of & 
Probate case as an interested persou tu safegrard 
his interests where he impugns the good faith ot the 
executors. KARIMAN v. Masir 29 P. W. R. 1912; 
24 P. L. R. 1912 171 


= S. 69 —"Inteest," mean- 
ing of — Reversioner's right —Sister’s right to object in 
the presence oj widow and daughters Letters of 
Administration, application for—Inquiry as to extent 
of estate. 


A Christian died leaving a widow and two 
daughters. The widow applied for grant of Letters of 
Administration to herself in respect of the deceased’s 
estate. The sisters of the deceased objected. 

Held, that the sisters had no right to object in 
the presence of the widow and diughtera of the de- 
ceased. 

The word “interest” in section 69 of the Probate 
and Administration Act cannot cover the case of 2 
mere reversioner. An interest that has not arisen is 
properly not an interest, nor a right; it is nothing 
more than a bare expectation of a future right. 

In an application for Letters of Administration, it is 
quite outside the scope of inquiry to determine the 
limits of the estate. SHARKEY v. JERRY ALLARD, 73 
P. W. R, 1912 


— 








433 


Professional ethics- Counsel retained by 
party— Examination of Counsel as witness, if pro- 
per 2 

Promissory-note esecuted simultaneously 
with the transaction of lending Stamp on promis- 
sory-note tneffectually cancelled— Note inadmissible 
in evidence Whether lender can succeed on other 
evidence of the loan. 

Where a lender is able to prove a loan independ- 
ently and without the assistance of a promissory- 
note, which is inadmissible in evidence, his claim 
for tho loan ought to sacceed. 


na naam ahi te 
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Promissory-note--coneld, 


The plaintiff lenta sum of money to the defend- 
ant. Simultaneously with the transaction of lending 
n promissory-note was executed, the stamp on which 
was ineffeetually cancelled. The promissory-note 
‘being inadmissible in evidence, held, that the plain- 
tiff could rely on other evidence of the loan. Raat 
SARUP v. Jasona Konwar, 9 A. L. d. 72 1:8 


—— —— ——— — —— y Sul on — Promisev's name 
inserted in erroneous manner — Suit by real promisce 

— Maintainadility of suit— Rectification of instrument, 

suit for, whether necessary. 

A suit on a promissory-note can be maintained by a 
person intended as the real promisee of the note, al- 
though a wrong name is mentioned by mistake in 
the rote, as promisee. Tho real promisee is entitled 
to produce evidence to show that the namo given is a 
mistake. | 

[t is nob necessary to bring a suit for recti- 
fication of the instrument before a suit on the promis- 
sory-note can be instituted. Goran Row v. VRERAPPAN 
SERVAIKARAN, 10 M. L. 17. 522: 22 M.L.J.124 95 


Provincial Insolvency Act (II! of 
1907), SS. 3, 37, 46 - Civil Procedure Code 
(Act XIV of 1882), Chap. XV, ss 588, 589 —Order 
— Getting aside tr ansfer of ínsolvent's house — — Appeal 
— Deputy Commissioner of Darjeeling. 

An order of the Deputy Commissioner of Darjee- 
ling setting aside a transfer of nn insolvent’s house 
and shop, is appealable to the District Judge and not 
to the High Court. Crag MULL v. Jat NARAIN, 15 
C. L. J. 239 605 


ME mic rir aeu mene P 





— — SS. 37, 46 605 


— —— — —— — — S. S7 —'ransfer io give 
preference — Mortgage in favour of a creditor discharg- 
ang his debts~Debtor unable to pay his debts at 
the time—Annulment of transfer—Transfer of Pro- 

. perty Act 11V of 1882), s. 53. 

A debtor, who was clearly unable to pay his debis, 
executed a mortgage of what appeared to be his whule 
valuable assets in favoür of some of his creditors by 
which their own debts were discharged, soine of these 
debts being on account of hundis which had not then 
become due. <A portion of the mortgage-money 
was to be paid in cash to the debtor before the Sub- 
Registrar. Within three months from tte date of 
the alienation, the other creditors applied that the 
debtor be declared an insolvent. Eventually, the 
debtor was dec‘ared an insolvent on this applica- 
tion: 

Held, that the transfer was made with a view to 
give preference to Some creditors over the others and 
. should be annulled under section 87 of the Insol- 
vency Act. 

The terms of section 63 of the Transfer of Property 
Act and the terms of section 87 of the Insolvency 
Act are not identical. There is this material differ- 


ence that in the case of transfers to be set aside 


under the provisions of section 53 of the Transfer of 
Property Act, actual fraud must be proved; whereas, 
under seclion 37 of the Insolvency Act, it is only 
necessary to show that the transfer has been made 
. with a view to show preference to one creditor, to 
whom a debt may be validly due,. over another 
„creditor. BALMOKAND v. AYA SINGH, 18 P. W. R. 1912; 
26 P. L, R. 1912 68 
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Provincial Small Cause Courts Act 
(IX of 1887), s. I6 —Civil Procedure Code 
(Act V of 1908*, s. 15, O. XXXVII - Jurisdiction of 
Karazhi Small Cause Court —Suit under Ô. XXXVII 
not exceeding Hs. 1,000— Ewcluaive jurisdiction ot 
Small Cause Court—No jurisdiction conferred on Sind 
Judicial Commisstoner's Court by O. XXXVII. , 


Al suits on negotiable instruments in which the 
plaintiff desires to proceed summarily must be filed in 
Courts having eppropriate local and pecuniary juris- 
diction. 

The Karachi Small Cause Court has exclusive 

jurisdiction to try all suits on negotiable instruments 
when the s: bject-matter of the suit does not exceed 
Rs. 1,000. Even if such a sunib is brought under 
-the provisions cf Order XXXVII of the Civil Pro- 
_cedure Code, the Small Cause Court has exclusive 
jurisdiction. Section 16 of the Provincial Small 
Cause Courts Act bars the jurisdiction of the Sind 
Judicial Commissioner's ‘Court to eutertain such a 
Suit. 

Order XXXVI[ refers only to the mode of trial, 
i& does not confer on the Courts specified therein 
jurisdiction to try suits which they are not otherwise 
“competent to try. DoctaTRAM v, Hano KANYA, 5 S. 
L. R. 155 2 


a ee I mimm S. 25 803 


—— — — Sch. 11, arts. 13, 
i G— Small Cause Suit. — Claim fon temple emolu- 
ments— l'akid granting— Hmoluments—'lrusts— Sut 
for emoluments and cae ad — jurisdiction of 
Small Cause Court. 





ee, 


A suit for temple emoluments, secured to the plain- 


tiff by the author of a trust by a takid, which waa * 


registered on ibe same day as the instrument of trust 
itself, both in reality forming part of the same trans- 
action, falls within the purview of Articles 13 and 18 
of the Provincial Small Cause Courts Act; and is not 
cornizable by a Small Court. 

Where a claim for neivedhanam, or rice allowance, 
is sued for along with a claim for such emoluments, 
the whole suit is excluded from the cognizance of a 
Small Cause Court and is triable as a regular suit. 
RANGASAMY PILLAI V. Murat OnDAMBARA, s 2 





M. W. N. 589 183 
—-— — art. 18 183 
— — ——— —-— art. 26 907 


—- art. 3l —Swit for a sum 
due on account — Omission of prayer as to dejendant's 
accountability to plaintiff —Swit of small cause nature 
— Second. appeal. 











Where the claim in a Court of first instance was 
for recovery of Hs. UO due as per dealings between 
plaintiff and one M. and there was no prayer that any 
of the defendants should be made accountable to’ tne 
plaintiff: . 

Held, that the suit was of a small cause nature and 
_that no second appeal lay from the decree passed 
therein. 

Article 31 of Schedule 11 of the Provincial Small 
Cause Courts Act applies to cases where the relatsn- 
ship of the parties is such that one of them is bound 
to render accounts to the other, CHIDRIR KRISTAPPA 

"v, SibDAMSETTE YAMANAPPA, 11 M, L. Q. 13; (19.2) L 
M. W. N. 86 . 159 


4 


9 
Vol, X111] 


Public polícy- Proprietors of. zemindari form- 
ing into limited company — Legality 3 





—— ——- Sale of palanquin bearing service 
| 


Punjab Courts Act (XVIII of 1884), 
S. 4O(i) (3) (—Further appeal--Suit for 
declaration and injunction in respect of house— 
Value of house exceeding Rs. 1,000 - Valuation of 
suit- Jurisdiction—Value—Cowri-jee-- Court  . Fees 
Act (VIL of 1870), s. 7 (IV) (c) and (d)— Suits 
Valuation Act (VII of 1887, s 8— Chief Court Rules 
under s. 9, rule i. 

[n a suit for declaration where consequential relief 
in the nature of an Injunction is prayed for, the 
value for purposes of Conrt-fee and jurisdiction is 
ihe amount at which the plaintiff values the relief 
between Hs. 1CO and Rs. FCO. 

A further appeal lies from an appellate decree dc- 
claring a house to be waq/ if the market-value of the 
house exceeds Fa 13,000. Kuair AHMAD v. MIR 
Aumap Urian, 52 P. W. R. 1912 408 


S. 70 (I (a). See 








Revision (Ctvir). 
: s, 70 (1) (a)—Revi- 


sion- No application to set aside abatement 963 


————— s. 70 (D (B) —Further 
appeal — Pre-emption suit — Jurtsidwtion — Value 
during pendency of suit. 

A defendant's action pendente lite cannot effect the 
value of the suit. Forthe purposes of jurisdictional 
value for an appeal in & pie emption suit, the value 
ef improvements effected during suit should not be 
included. LaL Hussain v. Hassa KHAN, 68 P. W. R. 


1912 428 
Punjab General Clauses Act (1 of 





























1899), S. 4 343 
Punjab Land Alienation Act (XIII of 
1900, s. 9 (3)—Consignment of foreclosure 
proceedings to | record-room-—Commencement of 
Act before expiry of year of grace—No pending 
proceedings 621 
— ——— $S. 17, 110 815 
REM s. 117 815, 953 
953 

——M— s. 122 790 


—— an —— ————S. 138 (2) (vi 812 
S. 158 (2) URIN 


OI 
Punjab Laws Act (IV of 1872), ss. 

25, 29, 3l-I«solvency—.ppeal from order 

under ~. 25 passed before administration of estate — 

Order nota decree — Meaning and. effect of order— 

Order refusing or granting discharge mot to be made 

till estate fully administered — Rules under s. 81— 

Rule allowing appeal from order under s. 25 ultra 

vires. 

An order under section 25 of the Punjab Laws 
Act refusing to discharge an insolvent passed before 
the administration of the ostate is complete is not a 
decreo and is, consequently, not appenlablo. 

The rule allowing avpeal to the Chief Court from 
such an orderis ultra veres of Government. 

Ram Lab v. Ladha Singh, 62 P, R. 1886, followed. 


. $ 
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An insolvency Court should nob discharge, or 
refuse to discharge an insolvent until the estate is 
fully administered. If an order refusing discharge is 
made before the administration of the estate is coui- 
pleco, it should be taken to mean that at that stago 
the Vourt saw no sufficient grounds for & discharge. 
When tho administration is complete, the Court has 
full power to again cousider whether tho insolvent 
should be discharged or not. ÁMAN-ULLAH v, ABDUL 
Guaror, 85 P, R. 1911 808 


————————-—-8. 29 808 


à; S. 3l-—Haules under sre- 
tion 31 ——Rule allowing appeal from order under 
section 25 ultra vires ' 803 


SS. 47, 50 B—No rules 
framed by Government — Possession of buoy for cross. 
ing river not a punishable offence. ` 
No rules having been framed by the Local Govern. 

ment under section 47 or section 60 B of tho Pun jay 

Laws Act, constituting the manufacture of rafts or 

buoys or their use in crossing rivers an offeuce in 

the Lahore district, the possession of a buoy in this 
part of the province for use in crossing a river iy not 

a punishable offence. ExPEROR ¢. SOHAN SINGH, LS 




















P. R. 1911 Or, 1001 
Punjab Limitation Act (1 o 

scope of bes "E 
Punjab Municipal Act (XX of 18 

S. 3 (4) 424 


Punjab Pre~emption Act Hof] ) 
SS. 2 (21, I 2 - Occupancy-rights ee 


6 of the Tenancy Act -Sale to landlord by joi 
tenant — Right of other tenant to pce. 
lord's right to defeat pre-emption— Remedy of 


landlord in case of such sale to third . 
ae Tenancy Act (XVI of 18875, ss, obo 
5 : ^ 3 | | | "1 


Where one of two joint occupancy-tena ix 
section 6 of the Punjab Nonaney Ket ea 
occupancy-rights to the landlord, the other tenant is 
entitled to pre-empt. 

There is nothing inthe Punjab Tenanoy 
in the Pre.emption Act which a ü landing ii 
right of pre-empticn, or right to defeat a claim ty 
pre-empt inthe case ofa sale of aright of occu. 
pancy under any section other than section 5 

Ghauhra v. Harbhaj, 16 P. R 1905, 41 P. L R 
1905, explained and distinguished. n 

In the ease of such a sale to the landlord himself 
he is estopped, by reason of being a party to the 
sale, from suing to avoid the salo under section 60 
ofthe Tenancy Act. lf the sale is to a third person 
and the landlord has not given his previous consens 
in writing, he can sue to avoid the sale, AMAR 
SINGH v. HusaiNa, 15 P. W, R. 1912; 36 P, R. 1912. 
18 P. L. R. 191z ^ 28 


——— ae, 3; 5 — Agricultural 
land — Urban tmmoveable property —Oharactor o? 
land to be looked as on the date of se and not Kd 
before or after sale. 

A piece of land was entered in the last Settlement 
as bara (ghair mumkin) and no Revenue was asseuy ,.1 





1096 


Punjab Pre-emptlon Act - contd. 


on it. After the Settlement, however, it was brought 
under cultivation and was occupied for agricultural 
purposes for about 15 years. At the date of its sale 
it was still occupied for these purposes though it 
was situate in the direction of the recent extension 
of a town and on the main road connecting the town 
with its Railway Station: 

Held, that, for the purposes of pre-emption, the 
land was agricultural land and not urban immoveable 
property. 

In determining whether or nota piece of land is 
for pre-emption purposes agricultural land the time 
io be looked at is the time when the sale was made. 
. The fact that ab one time it was ghair mumkin and 
not assessed to Revenue, that since the date of sale it 
has been built upon by the vendee or that it lies in 
the direction of recent extensionsof a town and on 
the main road connecting the town with its Hailway 
Station, is insufficient toalter its character. JIWA v. 
Bora, 21 P. W. R. 1912; 23 P. L. R 1912; 26 P. R. 
1912 167 








—— ai A 667 
——— ——— S. 5 167 
—— -—-S, II, proviso— 











* 4gnate, meaning of Widow of agnate — Widow 
recorded as owner— Brother owning land not inherited 
by plaintiff. 

A sapinda under Hindu Law is not synonymous 
with agnato. 

The widow of a male agnate is not an “agnate,” as 
the word is used in the proviso to section 11 of the 
Punjab Pre-emption Act. 

Three Bania brothers, A., B. and C. purchased oer- 
tain land in a village X. and certain other villages in 
3885 and were duly recorded as owners. On 7th 
December 1889, A. died leavinga widow D. On 22nd 
February 1890, a partition was effected by which the 
land in village X. fell to the shares of B and D, C. 
getting his share in the other villages. Mutation 
was sanctioned according to the partition. In 1896, 
D. died and mutation of her land in the village X. was 
effected on 6th July 18-7 in favour of B. and C. In 
November 1907, C. sued for pre-emption of certain 
agrieultural land in the village X: 

Held, (1) that C. did not fulfil the requirements 
of the proviso to section Ll of the Punjab Pre-emption 
Act; t ; 

(2) that D. was not Cs agnate; 

(8) that the fact that B. had been continuously 
recorded as ownerin village X. for more than 20 years 
did not help O., as B. did not hold C.’s land. OHAJIU 
Mar v. TELU Mat, 61 P.-W. R. 1912 665 


———.— S., 12 28 
oma ca ss. 12 (a's inr 


Se —S. 13 (D fifthly - 
Common entrance front the street~-Blind alley 
“Street” meaning of —Punjab Municipal Act (XX of 
1891), s. 3 (4). f 
Four houses opened into a blind alley of irregulur 

shape and small dimensions. ‘lhe mouth of the alley 

gave access to the houses from the public street. There 
was no arch or door at the mouth of the alley. 

Each of the four houses opening into the alley had & 

separate door and the four houses were not shown to 





am H—— om 
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have at one time constituted one building with the 
opening passage of the alley as its entrance and to 
have been subsequently sub-divided into separate 
dwelling houses. ‘here was nothing to show that no 
one other than the owner of those houses had free 
access to or a right of way over the blind alley. It 
was not proved that the blind alley was the private 
property of the owners of the four houses: 

Heid, chat the blind alley did not constitute a com- 
mon entrance to the four houses from the stréet with- 
iu the meaning of section 13 (1) fifthly of the Punjab 
Pre-emption Act. ` 

The Legislature intended to use the word “street” 
in section 18, in much the same sense in which the 
word is used in the Punjab Municipal Act, as including 
an alley, whether a thoroughfare or not, over Which 
the public have a right of way. NABA v. PIARA MAL, 
70P. W R. 1912. > 427 


—- — S. 19, scope of— 
Withdrawal of deposit, effect of—Pre emption — 
Benami suit--Bona fide claim— Superior pre-emptor 
asserting claim to defeat rival pre-emptor — Money 
raised by mortgage to vendees. 

Section i9 of the Punjab Pre.emption Act, does 
nob provide for a case in which the pre-emptor, after 
having made the necessary deposiv under sub-sec- 
tion (1) (a, of the section, has withdrawn it subse- 
quent to the decision Of the suit The penal provi- 
sions of sub section (8) come into operation only if 
the pre-emptor fails, within the time fixed by the 
Court, to make the deposit or furnish the security 
mentioned in sub section (1). 
is made in pursuance of the order of the Oourt within 
the time fixed by ib, the Court has no power to reject 





— Ó— 





the plaint by reason of the subsequent withdrawal of 


the deposit. e 
In the case of rival pre-emptors, if the right of 
preemption invested in one of them is superior to 
that ofthe other, that right cannot be defeated mere- 
ly because his object in prosecating the suit is to pre- 
vent the other pre-emptor from getting the land and 
because he has raised funds for the purpose by 
mortgaging the land to the vendees. y 


"here the superior pre-emptor brought his suit 


subsequent to the suit of his rival pre-emptor, and it 
appeared that the money deposited in Court under 
section {9 of the Pre-emption Act was advanced by the 
vendees and that the money paid in compliance with 
the preemption decree passed in his favour was 
advanced on a mortgage of the land in ruit by near 
relations of vendees: 

Held, that the facts were insufficient to make the 
superior pre-emptor a banami pre-emptor and to 
disentitle him to a decree for pre-emption. SHERU v. 


JAWAHIR SINGH 662 
—— —— —- S., 22 802 
Punjab Tenancy Act XVI of 1887 , 
S. 3— Occupant of water-mill 348 
S, 4 511 

cary fae ar ae ara e te Ss. 5, 6 28 

— ————— ——-8. 50 447 
— — —— —— — ss. 53, 56, 60° 28 
SS, SS ee oe 7 77 (3) |, ev 


"40I 


But once the deposite 


ee 


Vol, XII 


Question of Law -Estoppel 81 


Railway Administration —Power to re- 
serve separate accommodation for particular olasses 
of passengers--Power to remove passenger tres- 
passing into n reserved compartment 237 


Railways Act (IX of 1890), s. 47 — Rules 
made by Railway Conpany—Rules adopted by Ruil- 
way Company to be deemed as made by them — 
Identity of rules, whether should appear on face of 
Circular or Gazette. . 


Rules adopted by a Railway Company, though not 
originally prepared by it, would come within the des- 
cription of rules made by if: and rules so adopted, if 

~Sanctioned by the Governor-Gencral in Council and 
pdblished in the Gazette of India, would satisfy 
the requirements of section 47 of the Railways 
Act, 

It is not necessary that the identity of rules made 
by a Railway Company with those sanctioned and 
published, should appear on the face of the Circular 
or the Gazette. BENGAL Nagpur RAILWAY Co. Lo. 
v. RAM PRoTAP GHANESWAM Das, 16 C, W. N. 360 

529 
S. 77- Notice to the Traffic 

Manayer equivalent to notice to the  Ágent— Contract 

Act (IX of 1872), s. 29—Risk-note Form H— Liability 

of the Railway Adm inistration. 

It is the businets of the Traffic Manager to settle 
all claims against a Railway. A noticeto that of- 
cial isa claim preferred "to the Railway Administra- 
#ion” under section 77 of the Railways Act. The agent 
must be presumed to know what is going onin his 
subordinate offices and the notice of claim to the 
Traffic Manager must be regarded as equivalent to 











e noéice to the Agent. 


Woods v. Meher Ali, 13 C. W. N. 24; 4 M L.T. 427; 
2 Ind. Cas. 107, followed. 

Where a consignor signs a risk-note in the old Form 
H. and agrees to hold the Railway Administration 
free from all responsibility for any loss, ete , for such 
consignment, the Railway Administration is fully pre- 
tected from liability to compensation for loss. HAM 
Gorau v. AGENT, Bompay BARODA AND CENTRAL 
INDIA Hv. Co. 297 


——8 $8. 71, 1 40 —Non-delivery of 
goods— Consignee imposing conditions wrongfully — 
Inability of Railway Company —Notice of claim— 
Service of notice —Sale of goods without observing 
provisions of law— Damages. 

- Where the non-delivery of certain goods was due 
to thefact that the consignees would only take de- 
‘livery on a condition they were nob entitled to ims 
pose: 

* Held, that the goods remained at the Railway Com- 

pany's shed at the risk of the consignees by reason of 
their failure to take delivery and the Company was 
“not liable for their loss. 

Where a suit was instituted against a Railway 
.Gompany for compensation for loss of goods, but the 
method of serving the notice of claim required by 
section 77 of the Railways Act, was not followed, nor 
was ib shown that the claim was otherwise preferred 
to the Railway Administration so as to satisfy the 
requirements of section 77: 

Held, that the suit must fail. 

Where certain goods were sold by a Railway Com- 

, pany owing tthe consiguees’ failure to take delivery, 
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but in so selling the Railway Company omitted to eb- 
serve the provisions prescribed by tho Railways Act: 
Heid, that the sale was not in accordance with la v, 
and the consignees wore entitled to damages, if 
any. JANKI Das v. BENGAL Nagpur Rarpway Cow- 
PANY, 15 C. L. J. 211; 16 O. W. N. 356 509 


-—- S, IOS9-—-Railway Adminisira- 
tion-- Power to reserve separate accommodation for 
particular classes of passengers— Power fo remove 
passenger trespassing into a reserucd compartinent— 
Interpretation of statutes —Erpress pcwers granted to 
a Company — Eaclusion of other powers by impliration 
-— Master and servant— Servant. acting outside the 
scope of his authority — Liability of master —Sceiretarg 
of State for India Liability for illegal remuavai by 
Railway servant — Ássault-— Removal by threat of force 
— Forctble removal. 








A Railway Administration has power to reserve 
separate’ Compartments for Europeans, and any 
person who is not a Huropean is not entitled to 
travel in such reservred compartment. There is 
nothing inherently illegal in the provision of separate 
accommodation for Huropeans and Indians Section 
109 ofthe Railways Act implies a general power of 
reservation of a compartment for passengers of a 
particular class, community or race. 

A mere verbal threat to use force if tho person 
threatened persists in a particular conrso of conduct 
does not amount to an assault. 

Birbul Khatifa v, Emperor, 30 C. 97 at p. 100, rclied 
upon. 

The removal of a person by a threat to use force 
is ‘a, forcible removal.’ 

The Railway authorities huve no power to remove 
a passenger from a compartment which is reserved 
for the use of another passenger or class of passen- 
gers. 

Where a statute confers powers upon a Company 
which the Company as owner of property could have 
exercised withont statutory power, the powers ex- 
pressly given should be treated as defining and 
limiting the right conferred and as implying a 
prohibition of the more extensive rights which the 
Company might have by virtue of its ownership of 
property. 

Where the servants of a Government Railway 
Administration have no power to remove a passenger 
and inremoving him have acted outside the scopo 


' ot their authority, the passenger has no ciuso of 


action against the Secretary of State for India who 





is not liable for such acts of his servants. MATIMRADAS 
v SkcRETARY OF STATR, 5 S. L. R. 140 237 


Razinamah decree, construction of —Stipu- 
lation that husband should give jewels to wife to 
wear when required —Sutt bu wife for possession of 
jewels, whether maintainable—~Civil Proceture Uode 
(Act V of 1908), s. 47. 


A razinamah decree ina suit by husband against 
his wife for restitution of conjugul rights, provided 
that the husband was to give certain jewels to 
the wife to wear whenever the latter requirod 
them and that at other times he was to keep them. 
in a suit by the wife pursuant to the razinamah 
for possession of the jeweis: Held, (1) that, in the 
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keence of the allegation that the wife required the 
ewels for purposes of wearing, the suit was not 
maintuinable; 

(2) that the suit should not be dismissed on the 
ground thatthe jewels were to be worn by the 
wife only on certain occasions, as that was not ihe 
import of the razinamah, nor as barred by section 
47, Civil Procedure Code, 1908. CHELLAMMAL U. 
KRISHNASAWMY IYER 


Receipt—1nstrument purporting to receive money 
from Bank and specifying name of messenger 330 


Redemption. See MosTGAGE—HEDEMPTION. 


Reformatory Schools Act VIII of 
1897), S. 16—Detention in lieu of imprisonment 
— Appeal—i'ouer of Appellate Court to alter 
sentence of imprisonment to one of uhippiny— Effect 
of alteration. 


Under section 16 of the Reformatory Schools Act, 
an order substituting detention in a Refo:matory for 
imprisonment cannot be interfered with in appeal, 
but this does not precinda an Appellate Court from 
altering the sentenco of imprisonment to one of 
whipping. When the order of imprisonment is 
altered to one of whipping, the crder of detention in 
a Reformatory falls to the ground. IMPERATOR v. 
RAJABALI, 9 S. L. R. 173 284 


Registration-— Defect in procedure of registra- 
tion, consequences of —Admissibility of document 
in evidence 








Partition of estate settled by 
written agreement to refer to arbitration — Admis- 
sibility ot agreement in evidence without registra- 
tion— Agreement complete before formally written 
—"l'e1 ms as a rule settled before writing 500 


Sale of equity of redemption 


: 852 

Registration Act (III of 1877),s. 17 
852 

SS. 32; €O, 73, 87— 


Presentation for registration Endorsement of certi- 
ficate of regtstraticn onthe bond— Presumption — 
Evidence Act (1 of 1872), s. 114— Defect in procedure 
oj registration, consequences of—Admissivility of 
document in evidence, 














The certificate of due registration endorsed upon a 
bond raises a strong presumption in favour of its due 
registration und, inthe absence of clear proof that 
the requirements of law were not complied with, the 
Court is bound to admit the same in evidence. 


A document was presented for registration to a 
Sub-Registrar who for some reason refused to register 
it. An application was then made to the Registrar 
who set aside the order of the Sub-Kegistrar but, ins 
stead of returning the document to the applicant for 
making a fresh presentation to the Sub-Registrar 
himself sent the document to the Sub-Registrar for 
DENIM The document was thereupon register- 
ed: 

Held, that the irregularity in sending the document 
direct tothe Sub-Registrar for registration was a 
defect in procedure and did notvitiate the registra- 


tion. RAMCHANDRA Das v. FARZAND Att Kan. 9 
L, J. 188 '53l 


CASES. 
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Registration Act - (1577 ,— concld. 


— S, 32— Presentation of docu- 
ment for registration— Pieseniation by father of eae» 
culant in presence of executant. 











A lady executed a bond, and went to the registra- 
tion oflice where she was present in & doli while her 
father presented the document to the Sub.Hegistrar 
for registration. The lady there and then admitted 
execution and receipt of money: Held, that there was 
proper presentation of the document within the 
meaning ot section 32 of the Registration Act 
WinAiTI Beaam v. Fazan llusaiN. Kuan, 9 A. L. J. 





Mm 961 
——. sS. 47, 50 653 
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(XVI of 1908), s. 17 
(D) —Agreement to refer to Vbi eique abr ra 
— Partition of estate settled by written agr. "ment to 
refer to arbitration —Admissibility of agreement in 
evidence without reyistration—Agreement | complete 
before formally wrüten—lerms as a rule settled 
before writing. 


In every case where an agreement is reduced to 
writing, the writing is a record of terms which have 
already been sottied between the parties. Thea minds 
are made up before they advance to the stage of writing, 
the terms are not settled between them as the writ- 
ing proceeds, and, therefore, strictly speaking written 
agreements in all cases are subsequent in point of tim® 
to the settlement of the terms which they purport to 
record. But the two operationa of mental agree- 
ment and of putting down the terms of the 


agreement on paper constitute only one tranmgic- 
tion. 


An agreement to refer to arbitration recited inter 
alia “the executants have agreed and consented to 
divide the estate in dispute aud accordingly they 
appoint...... arbitrators and an umpire and agree that 
the arbitrators shall partition the estate and there. 
upon each executant shall obtain proprietary posses- 
sion of his respective share as declared by the arbi- 
trators.’ It was found on evidence that this agree- 
ment was the only record of matters which had bven 
settled before it was executed and there was no evi- 
dence of any agreement, independent of the instru- 
ment, to partition the estate: 


Held, that the agreement was inadmissible in evi- 
dence for want of registration. RaGHUBIR SINGH v. 
Umrao SixoH 500 


—— —-$8. 49 858 
—- SS. 73, 74, 77—Appli- 


cation for registration —In4uiry-- No evidence pro- 
duced— Order of refusal. 

















Where, owing to the absence of the parties, who 
were to attend for the purpose of an inquiry under 
section 74 of the Indian Registration Act, a Kegistrar 
dismisses an application made under section 73 of the 
Aot to have the document registered, the order of the 
Registrar is an order of refusal within the meang 
of section 77 of the Act. AmnpuL HAKIM KHAN v 
CHANDAN, 9 A. L. J. 4 








ss. 74, 77* 83 
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Regulation XVII of 1806, ss. 7, 8— 


Mortgage —Foreclosure proceedings -Prescribed proce- 
dure imperative—Omission to afis seal on notice — 
Fatal defect - Punjab Land Alienation Act (XIII of 
1900), s 9 (3)— Uonsignment of foreclosure proceed- 
ings to record-room —Commencement of Act before 
expiry of year of grace— No pending proceedings. 


Where foreclosure proceedings were consigned to 
the record-room before the year of grace had expired, 
and after the consignment of the record, but before the 
expiry of the year of grace, the Punjab Alienation of 
Land Act came in force: 

Held, that there were no proceedings for the enforce- 
ment of the conditional sale clause pending before 
the Court at the time of the commencement of the 
Act. 

Where a mortgagee sues for possession of the 
mortgaged property upon the ground that he has 
become owner thereof under the terms of the condi- 
tional sale clause it is incumbent upon him to prove 
affirmatively that each and all of the conditions pres- 
cribed by sections 7 and 8 of Regulation XVII of 
1806 have been duly fulfilled. He must show that 
the foreclosure proceedings were valid in every 
respect. His plaint should distinotly allege, not only 
that the year of grace had expired, but that the pro- 
cedure prescribed by law, both preparatory to and in 
connection with the notice of foreclosure, had been 
duly observed. 


A plaintiff, who neither seta forth these necessary 
particulars in his plaint, nor adduces any proof in 
support of the special relief which he seeks to 
*nforce, cannot avoid the consequences of his 
neglect by merely relying on the circumstances 
that the defendant did not plead the non-observance 
of the prescribed procedure but defended the suit 
owother grounds, 


Lachmi v. Tota, 16 P. R. 1888; Kirpa Ram v. Bhag 
wana, 106 P. R. 1839, followed. 


Bhagirath v. Nathmal, 105 P. R. 
guished. 

The provisions of Regulation XVII of 1808 are 
nob merely directory but imperative, prescribing 
conditiona precedent to the right of the mortgagee, 
to enforce forfeiture of the estate of the mortgagor, 
and have for their object to prutect mortgagors, 
who are often poor and ignorant men, from fraud 
and oppression on the part of the moaey-lenders. 
The prescribed procedure must, therefore, be strictly 
followed. e 

Madhopersad v. Gajudhar, 11 C. lll at p 117; IL I. 
À. 186, followed. 

The omission to affix the seal of the District Judge 
upon the foreclosure notico rendera the foreclosure 
proceedings bad in law and is fatal to a suit by 
the mortgages for possession as owner. DBA&KHTAWARI 
v. SHIBBAN Lat, 69 P. W. R. 1912 6 


s.8 621 
1 of 1886, ss, 39,62 377 


e 
Release, noi conveyance but admission. 

A release does not opera:e as a conveyance: it is 
at the most an admission by the party executing the 
release that he has no interest in the property. 
ARAK AL t. 'THAGOO Lat 


Religious Endowment, See HINDU Law 
— ENDOWMENT, 5 
e 


1907, distin- 
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Religious institution —Dharn:iala —Ma- 
hantshwp —Rule of succession —Necessity to ascer- 
tain—Hight of owner's descondans to oust tres. 
passer 








Remand of accused. See CrIMINAL Pru- 
CEDURE CODE, 8. 167. 

, order of — Appeal —Revision 855 

Rent—Damages —True test 223 


Res judicata. See Civit Procepore Cope 
1982, s. 13; Crvin Procapcre Cong, 1908, s. 11. 


—-Previous suit for rent — Denial of 
relationship of landlord and tenant - Dismissal of 
rent suit -Subsequent suit for possession — Whether 
defendant can urge tenancy 688 











— — — ——Morbgage executed during pen- 
dency of suit in which mortgagor’s title to the pro- 
perty is in queation — Lis pendens 








~— Suit in Revenue Court for eject. 
ment on ground of sub.tenancy--Subsequent suis 
in Civil Court for ejectment on ground of trespass 


634 


— ——— —— Appeal against only one oul of teu 
decrees. 





Where two decrees have been passed and both of 
them require to beset aside inorder to give the dis- 
satisfied party the relief which he seeks, but an appeal 
is filed against only one decree while the other 
is allowed to become final, the latter operates as res 
judicata in appeal against the former. WaALIULDAH v. 
Ezaz ALI, 15 O C. 22 984 


Civil Procedure Code (dct XIV of 
1882‘, s. 158 — Dismissal of suit under this section, 
effect of Gift of land out of halding to absentee rela» 
tion — Whether shamilat included- Intention of par- 
ties —Stalus of full proprietor. 








The dismissal of a-suit under section 158 of the 
old Civil Proced'ire Code operates as res judicata in 
respect of the right of the plaintiff to recover by 
any subsequent suit the property sued for in the 
first suit. 


The ancestors of plaintiffa and defendants originally 
owned a joint holding in equal shares. The plaiutiffy’ 
branch, however, remained ubsentees for a tong time. 
Their suit to recover their half share of the holding 
and of shamiat was dismissed in 1891. In 1807 
defendants voluntarily gifted about 29 bighas to tho 
plaintiffs out of the original holding This urca 
constituted about I/Sth share of the whole olding. 


Oa a subsequent partition of the sh«auilat land, 
the area falling to the share of the holding was 
allotted to defendants without giving plaintiffs nuy 
share. Plaintiffs thereupon sued for possession of 
one-haif stare, of the shamilat area allotted to ds- 
fendants. 


Held, (1) that plaintiffs were not enti.led £o one- 
half share, as their suit for the shamw'at was dig- 
missed in 1691; 


(2) that in considering whether the gift to 
plaintiffs in 1897 included the corresponding share 
of shamilat, what the Court had to look to was the 
intention of the parties and ns the mutation proceed. 
ings showed that plaintiffs were restored to the 
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Res judicata- ccreld. 


pesition of full proprietors in respect of 1/óth share 
in the holding, they were entitled to J/óth share in 
the shamilat allotted to the holding. MUHAMMAD v. 
IMAN Kuaton, 25 P. L. 5.1912; 37 P. W. R. 1912 
172 
—- Pledge by unauthorised person— 

Joint tort-jeasurs — Cause of action £n both suits to be 

same—Subsequent assignment in respect of tort — Lis 

pendens, inapplicable to moveable property — First 
suit against pledgor —Moveuble property pawned dur- 
ing the pendency of swit—Second suit against pledgee 

— Pledgor basing title on adoption—Adopticn held 

not proved in first swit~ Right of pledgee to raise 

issue of adoption en second suit—Privity between 
pledgor and pledges. 

In order that a judgment ina previous suit should 
operate to bar proceedings in a second suit, the cause 
of action ia the second suit must be precisely the 
same as the cause of action in the first suit. 

Wegg Prosser v. Hvans,(1895) 1 Q. B. 108, followed. 

A fresh assignment in respect ofa tort subsequent 
to thab originally sued upon will not como within the 
scope of the first judgment so as to bar the fresh 

assignment. 

The doctrine of (is pendens does not apply to move- 
able property. 

Wigram v. Buckley, (1894) 3 Oh. 488; 08 L. J Oh. 
689; 7 R. 469; 71 L. T. 287; 43 W. R. 147, followed. 

A., claiming as the adopted son of B., took posses- 
sion of certain ornaments left by B, and pawned someof 
them to C.D, tke heir of B. sued A. for possession 
of the ornaments and recovered judgment whicb, 
however, was not satisfied. The question of the 
adoption of A. was decided against him in this suit. 
During ‘the pendency of this suit, most of the orna- 
ments were pledged by A. to C. Subsequently D. sued 
C, for detention of the ornaments. U. pleaded that, 
as d. and C. were joint tort-feasors, the second suit 
was barred by the judgment in the first suit. C. further 
sought to raise an issue as to the adoption of A.; 

Held, (1) that the second suit was not barred by 
the principle of ree judicata. 

(2) That as the doctrine of lis pendens did not ap- 
ply to moveable property, the fact that the first suit 
was pending at the time of the pledge of a large por- 
tionof the ornaments sought to be recovered in the 
subsequent suit, could not prejudice C. on the issue 
of res judicata. 

(3) That C. not being a privy of the person who 
was defendant in the first sut, was not bound by baat 
judgment. 

(4) That. the judgment in the previoussuit was no 
bar to the issue sought to be raised by C. as to the 
adoption of 4. as the judgment was subsequent to 
the pledge and C. did not claim under a person 
against whom the issue of adoption had been 
finally heard and determiaed at the time of the 
pledge. GovIND BABA GUJAR v. SHRIMANT JIJIBAI 
BAHEB, 14 Bom. L. R. 9; 86 B. 189 8439 

: — — Kutt for rent — Previous Certificate 
cancelled on ground that bona fide claim of right 4s 
involved — No adjudication on merits Publio De- 
mands Recovery Act (I B. C. of 1895), s. 7 sub.s. (1) 
cl. (c), 8. 10, s. 12 sub.s. (1), s. 32, sub.s. (1)— 
Crvil Procedure Code (Act XIV of 1882), 6. 13. 
A certificate for arrears of rent was made on behalf 
. of a landlord who was a ward of Court. The 
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Res judicata- concld. 


tenant objected on the ground that he held the land 
rent-free, "The certificate officer decided in favour of 
the landlord. Upon an appeal by the tenant, the Col- 
lector, without entering into the merits, cancelled the 
certificate on the ground that there was a bona fide 
claim of right involved in the proceedings. The land- 
lord then brought a suit for rent in respect of which 
the certificate had previously been made: 

Held, that the suit is not barred by thé doctrine of 
res judicata as the Collector did not cancel the cer- 
tificate on the merits JANKI KOERI v. BaspEo OJHA 


Restitution of conjugal rights. See MumAM- 
MADAN Law. 


Restriction against alienation 613 


Resumption of rolice and excise functions 
exercised by Central Provinces Zamindars 985 


Revenue Sale—Sale of larger share than one in 
default ~~ Mistake of Collector's officers --Effect of sale 
on share not in default, 

The officers of a Collectorate, under the erroneous 
impression thatthe share in default was much larger 
in extent than it really was, exposed for sale the plain- 
t:ffs’ share of property in respect of which no default. 
had been made: E 

Held, that the act of {he Collector, in exposing for 
sale any share in excess of the share which was really 
in default, was wholly without jurisdiction, and there- 
fore, could not prejudice the rights of the plaintiffs.e 
Ganga PERsHAD Sanu v. IasHAD ATI Kran, 15 O L 
J, 64 . 9959 


[nuit 








Omission to post proclamation in time 
—Trregularity or illegality — Sale merely irregular— 
Not to be set aside without proof of injury — 
Inadequacy of price—No presumption as matter of, 
law that inadequacy of price is Cue to irregularity — 
Revenue Sule Law (Act XI of 1859, s. 6— Bengal 
Act (PIE of 18681, s. 8. 

The omission to post the proclamation of a revenue 
sale in the Cullectorate one month before the date of 
sale, does nob. amount to more than an irregularity 
and does not make the whole sale entirely null and 
void. 

Therefore, & person whose property has been sold 
cannot ask to have the sale set aside simply and 
solely on th» ground that the sale was illegal by 
reason of the fact that®*the notice had not been served 
in time withuué proof of injury. 

The Court is not bound, as matter of law, to con. 
clude that inadequacy of price was due to the irre- 
gularity. GANGADHAR Das v. BAIKARI OHARAN Daa, 
16 0. W. N 227 


Revenue Sale Law (Act XI of 1859, 
s.6 403 





RES li SS. iO I H 5 53- 
Bengal Land Registration Act (VII B O of 876, 
s. ^0 —Separate accounts, opening of, by Collector 
without jurisdiction, effect o] — Civil Procedure Code 
(Act XIV of 1882), s. 575—Civil Procedure Code 
(Act V of 1908), s. 98 sub-s72) —Point of law only 
to be referred e 
Per Mookerjee and Vincent, JJ. ( Brett, J. dissenting 
-A proprietor, who is nota recorded sharer of a 
joint estate held in joiut tenancy, within the meaning 
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e ant to cultivate land 


è 


Vol. XIII] 


Sanjidar, position of~Dcnial of owner's right 
by sanjidar 32 
Scheme suit instituted before passing of new 


Code—Ear under section 92 (2) of the new tivil 
Procedure Code 264 


Scribe whether an attesting wituess 902 


Secretary of State for india- Liability 
for illegal removal by Railway servant 237 
Security for costs. cee Civir PROCEDURE 
Copz, O. XLI,r. 10 335 
Sentence—Commencement of sentence cf im- 
prisonment— Accused under custody for nob giving 
security . 1002 


868 


See CIVIL PROCE- 


Service, contract of— Enforcement 


of summons. 
purge Cong, 1908, O. V. 


Shebait. See Hinnu Law—Shebdait. 


——— — Permanent lease granted by Shebait — 
68 








Effect of lease 
Succession ~ Deed of endowment 329 


Small Cause Court Jurisdiction. 
See Smaut Cause Suir. 


Small Cause Suit- Claim for temple emolu- 
ments and neivedhana m 183 


— MÀ ÓÜ 








——————— —— — Suit to compel refund of 
assets improperly distributed under section 795, 
Civil Procedure Code 907 
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Soit for a sum dneon ac- 
count —No prayer for accounting 159 


Wilful omission by defend- 
according to agreement — 
Suit for compensation whether suit for rent 29 


Specific performance See Spsciric RE- 
LIEF ACT, 8, 16 


C —— X —à 





aN 





—M iee 





——— —— or Contract by minor’s gnar- 
dian for purchase of immoveable property 331 


i 





—— —— Contract on behalf of minor 
—Minor’s benefit 673 


Contract with a number of 
persons—Right of one to enforce specific perform- 
ance— Vendor and purchaser 315 


Tomo, STIL for--Contract for sale 
.— Subsequent sale to other vendees— Form of de. 


ampi i Minimi group aci 











cree— Trust ; 176 
——-— — Master and servant—Con. 
iraob of service 868 


Specific Relief, grant of— Discretion of Court 
pM 637 
Specific Relief Act (1 of 1877), s. 9— 


Possessory suit-—Point for determination — Disposses- 
* gion within sim months before suit—Pinding that 
plaintiff not im possession—Suit to be dismissed-~ 

Limitation Act (XV of 1877), Sch. II, Art. 3. 

Ibis not a point requisite for the purposes of a suit 
under section 9 of the Specific Relief Act, that 
the plaintiff was in possession of the land in snit 
within six months from the date of dispossession. All 
that has to be determined is, whether the plaintiff 
was dispossessed and whether his suit was brought 


Mise tig months from when the dispossession oc- 
curred. 


GENERAL 
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Specific Relief Act- conid. 


Where a Court finds that there was no disposses. 
sion, because there was no possession by the plain- 
tiff the suit should be dismissed. JNANX CHANDRA Nag 
Dasv.locun Mogan 541 


S. Q--Persons dispossessed, 
whether must be co-pl tintiffs— Possession, act of-— 
Nature of property ~Grazing cutie whether act of 
possession, 





neun 








Where & person euters wrongfully upon any land 
iLis open to any one of the persons dispossessed to 
maintain an action for his ejectment, and itis no 
substantial grievance that all the persons dispossessed 
have not been joined as plaintiffs. He is sufficiently 
protected if the persons dispossessed are on the 
record either as plaintiffs or as pro forma defendants. 


Whether a particular act may be treated as an 
act of possession, depends upon the nature of the 
property and the special circumstance of the case. 

Rajkrishna v. Muktaram Das, 7 [nd. Cas. 709; 12 C. 
L J. 605, followed. b 

The fact that the cattle of a person occasionally 
grazed ona piece of laud is not by itself sufficient 
to show thatthe Jand was in the possession of that 
pereon., DEBRNDRA Nata v. BiNpHUBALA Dasr 125 


iem. S. 15-Spectific perform- 
ance—Coniract to sell land —Contraet signed by 
widow amd husband's executor —Subsequent revoca- 
tion of Probate — Whether contract is specifically en- 
forceable against widow-—Delay in bringing suit, 
whether material No evidence of waiver, abandons 
ment or acquiescence ~Undue influence—Inadequute 
consideration —Fulse allegation of payment of pur- 
chase-money. 








A contract to sell certain property was executed by 
a widow. The widow was a semi illiterate parda- 
nashin woman, who was in the greatest straits when 
she made the contract. She had no competent advice 
in making the contract: the consideration for the sale 
was very inadequate and the transaction was alto- 
gether independent on the part of the widow. In a 
suit for specific performance of the contract, the 
vendee alleged that he had paid tLe bulkof the pur- 
chase-money but this allegation was prcved to be 
false : 

Held, that the plaintiff was not entitled to enforce 
the contract. 

Obiter dicta. (Per Coxe, J.)-~Where a contract to 
sell was executed by M's executor who had obtained 
Probate and also by M.'s widow who executed it in 
exercise of the power given to her by the Will of her 
husband to assent to a conveyance by the executor 
but the Probate was subsequently revoked : 

Held, that if the contract was one which ought 
otherwise to be specially performed, it could be en- 
forced aguinst the interest of the widow in the pro- 
perty. 

Hoorocks v. Rigby, 9 Ch. D. 186; 47 L. J. Ch. 800; 38 
L. T. 782; 26 W. R. 714, referred to. 

Where there has been nothing in the plaintiff's con- 
duct tbat could possibly be regarded ag evidence of 
waiver, abandonment, or acquiescence, and where the 
dı fendant’s position has in no way been altered bv the 
delay on the part of the plaintiff iu bringiug a suit 
for specific performance of the contract: 

Heli, that the delay was immaterial. 


KEDAR NATH 
v. Maxu Bint, 16 C, W. N. 247 a 
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| we ———— SS. 15, 17 — Hindw againet his Will and in spite of his-protest, pecuniary 


| 
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34 —Divided brother— Agreement to seli —Pait- 
ar dmi s power Execution of sale-deed. 
In the case of a divided Hindu famil y specific 

performance of a part of a contract, affecting some of 
the properties, cannot be ordered by Courts, as Bec- 
tion 17, Specific Relief Act, expressly prohibits it. 

In cases falling under section 15, 1b is open to the 
Courts to grant & decree for part-performance, the 
term may" indicating their discretion. 

A Court cannot compel, the defendant to execute a 
deed of sale for the whole property and, on his failure 
to do so, issue one in his name under the seal of the 
Court, as it cannot sanction à transaction devoid 

ect. 
j n epe ask a party to do an act the effect 


of which would be to compel a third party fo bring 
APATHSHAYA IYER, 


a suit. GoviNDA NAICKEN «v 

2 . W. N. 87; 11 M. L. T. 87; 22 M. L. J. 257 
(1912) 1M RT 
————" —— §. 17 471 








—— —— S&. 21, 56, 57. Con. 
tract of service as managing agent to limited Com- 
pany — Enforcement of contract — Indirectly obtaining 
relrej—Injunction not to dispense with services of 
managing agents— Master and serrant— Contract. of 
service —Spectiic performance. u 
A servant cannot enforce a positive contract of 

service. Nor ean he obtainan injunction to restrain 

the master from dispensing with his services except 
in a given manner or until after a state! period | 
Therefore, where the Managing Agents of a Limited 

Company prayed for an injunction upon the Company 

to restrain them from passing, at any meeting to be 

held under a certain notice issued by the Company, 
any resolution purporting to dispense with the ser- 
vices of the petitionersas Managing Agents of the 

Company, and from interfering with the conduct of 

the business of the Company by the Managing Agents, 

on the ground that their services could not be dispens- 
ed with otherwise than by acertain special resolution 
as mentioned in the contract between the par- 





ties: uu 

Heid, that such an injunction could not be granted, 
for the result would be to continue their services, 
aud soin effect to specifically enforce the contract, 
that the Company could dismiss the Managing Agents 
who were the Company's servants whom they had ap- 
pointed, and if they dismissed the Managing Agents 
wrongfully, the latter would be entitled to sue for 
damages. N. C. SIROAR AND Sons v. BARABONI COAL 
CoxcERN, Lo., 16 C. W. N. 298 868 


a — 637 


Se —— — —— S., 27 (C)—'‘Notice to 
some of transferees, members of joint Mitakshara 
` family, whether good 63 


san S T. S. 42 








t———— 489, 947, 
933 
a ee o —- S. 4&2 — Suit by tenant to 
determine who is landlord 40 
ss. 52, 54—Injunction 
— Person building on other's land in spite of protest 
— Pecuniary compensation — Adequate relief. 
W here a person builds on another person's property 


MÀ 











compensation cannot be regarded as adequate relief 
for the invasion. Insuch a case, the owner is entitled 
to an injunction. BHAosINGH v. HAZARI? N. L.R, 





179 i 862 
Pakaian SAL, 
- 664 

— tt — ———— ———— SS, 55, 56 554 
~ — — — $$, 56, 57 868 


Stamp Act :H of 1899, s. 2 (7)— 
Negotiable Instrumenis Act (XXVI of 1881), s. 5— 
Cheque — Receipta— Instrument purporting to receive 
money from bank and specifying name of messenger. 
An instrument which purports to receive a sum of 

mouey from thesaving account of a depositor with a 

Bank and specifies the name of the messenger who 

isto receive payment is only a receipt and is not 

liable to stamp duty aga cheque. STAMP ACT, In re, 

38 P. L. R. 1912 . 

—— SS. 30, 65 — Receipt of money by 
money order— Refusal by payeeto give a duly stamped 
receipt of payment to the rematter, whether an offence. 
G. remitted a sum of Rs. 34 to B. by a postal money 

order. B. on receipt of the money signed a receipt in 

duplicate and delivered the same to the postal peon 

but G, demanded a duly stamped receipt from B. 

which B. refused to give: , 

Held, that B. ought not to be convicted ander sec. 
tion 66 ot the Stamp Act for having refused to give 
the second stamped receipt to G. 

Section #0 does not require a person receiving 
money to specify the particular purpose for which 








the money is paid. BALAMAKUND V. EMPEROR, 9 A~L.. 
7 


J. 97 





money order— Refusal by payee to give a separate 
“stamped receipt 71 


Step-in-aid of execution Oral assign- 

ment of decree— Application by oral assignee 78 

—— + Deposit of Nazir' travel. 
18 





- ling allowance 

Statutes, interpretation of. 
TION OF STATUTES. 

Stay of criminal proceedings—vwii 
suit instiluted rn respect of the same matter—-Practice, 
Where a person, against whom criminal proceedings 

are started in respect of a matter, has instituted a 

civil suit without waste of time, the decision of which 

is likely to throw Cons o His further light on the 
case, the criminal prosecution should be stayed pend- 
ing the decision of the civil suit. Buosa RAM v. Em. 

PEROR, 21 P. W. R. 1912 Cn. 927 


Subrogation- Payment by puisne mortgagee 
of prior mortgagee's decree—Shield against subse. 
quent incumbrancer 939 

Succeession Act (X of 1865), ss. 46 

"^ 48, 9 577. 

Succession Certificate Act VII of 
1889), S. 4 ; 148 

—— —— S. 4 — Separate Hindu 
jamily— Certificate necessary — Revision — Irregu- 
larity. 

It isa serious irregularity not to require the plain. 
tiff to produce the certificate required by section 4 of 
the Succession Certilicate Act in the case of a separate 
Hindu family. Guisuv Kam BarbABH 4 363 


Kee- INTERPRE TA- 








78 
——-———— S. 65 — Receipt of money bye 


+ 
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Sufficient cause.- See LIMITATION Act, s. 5. 
Suit forresumption or assessment by landlord — 


Limitation 513, 517, 518 


to set aside the gift by presumptive heir— 
Declaration that debt paid by donee was a charge 
upon the property, whether could be made in of 
suit I 





80 


jor arrears of rent-~Jounder of claims in respect 
of several holdings —Oudh Rent Act (XXII of 1886), 
s. 108, el. (2). 


Under the Oudh Rent Acta single suit bya land- 
lord for arrears of rent due from a tenanb in respect 
of several holdings in one and the same village is 
competent. 

Where the holdings are not all held under the 
same tenure the Oourt may, if necessary, specify in 
its judgment the arrears due with respect to each 
holding. RUDRA PRASAD BAHI V. GAJADHAR SINGH 


462 


, institution of application —Presentation of.re- 
turned plaint to competent Court —Swit to be treated 
as instituted when presented in competent Court-— 
Orvil Procedure Code (Act XIV of 1882), s. 57 — Taman 
tation (Act XV of 1877), s. 14. 


The combined effect of section 57 of the Civil Pro- 
cedure Code of 1882 aud section 14 of the Limitation 
Act of 1877 is that when a plaint which has been re- 
turned is presented ina Oourt of competent juris- 
diction, the suit must be taken to be instituted on the 
date of such presentation. HEDbLor KHaásrA v. KA 
Ran KHASIANI, 15 C, L, J. 241 3 


Suits Valuation Act (VII of 1887), 
s. 8 408, 864, 903 


——— ——— S. 9-— Chief Court Rules 
408 





to set aside compromise decree 














under, r. 4 


Summary trial -—-Ofence punishable with one 
year's vigorous imprisonment—Opium Act (I of 
1878), s. 9—Subsequent regular trial without sum- 
mary trial being quashed—Ultra vires—Criminal 
Procedure Code (Act V of 1898), s. 580. 


“The accused was proseouted for an offence under 
section 9 of the Opium Aot punishable with one year’s 
rigorous imprisonment. The additional Township 
Magistrate tried the case in a summary manner and 
imposed a sentence of 4 months’ rigorous imprison- 
ment. The District Magistrate having declared the 


trial void, the Magistrate re-tried the casein the re-. 


lar manner and imposed the same punishment: 

Held, that both the triala were void ab initio, 

The summary trial was ulira vires, as the offence 
being punishable with one year's rigorous impriaon- 
ment, the Magistrate had no jurisdiction: to try the 
case summarily. 

The regular trial was ultra vires, as tho former pro- 
ceedings not having been quashed by the High Court, 
the accused could not be tried over again. 

The whole proceedings were quashed and a re-trial 
ordered. Emperor v. NGA Sit Ono, 4 Bor, L. T.271 

394 
SummMons, service of. See Civin PROCEDURE 
Cops, 1908, Q. V. 


Surrender by heirs of one oopan noa 


effect of 


GENERAL INDEX, 


1105 . 


Tenancy~in-common—No right “of sur- : 
vivorship 550 


Tenant—Grove-holder 
——— Occupant of water-mill 
Theft. See Penat Cons, ss. 378, 379. 


Thumb impression—Whether may be proved 
against accused in another proceeding — Voluntary 
slatement without compulsion whether may be used 
against witness — Evidence. Act (I of 1872), s. 132, 
proviso. 

The taking of a thumb impression is merely observ- 
ing a characteristic feature of a man’s body, and is 
not equivalent to asking a question and receiving an 
answer; thatis, the thumb impression is not equivalent 
to an answer within the purview of the proviso to 
section 132 of the Evidence Act, and may in a eri- 
minal proceeding be proved against the person whose 
thumb impression is taken. 

Where an accused person has made a statement 
voluntarily and without compulsion on the part of tho 
Court, it may be used against him on his trial if 
relevant; that is, the proviso to section 132 of the 
Evidence Act does uot apply unless the witness objects 
to answer the question, 

Queen- Empress v. Gopal Das, 8 M.271, and Moher 
Sheikh v. Queen-Empress, 21 C. 392, followed, 


634 
348 





Therefore, even if taking a thumb impression 
is equivalent to an answer, no objection being 
made to the thumb impression being taken, the pro- 
viso to section 132 does not apply. Tonoo Mia v. 
Emperor 160, W. N. 502; 15 C. L, J. 399; 39 C, 348 


925 


.TOrt by Government servant —No cause of action 


against Government 


Transfer—Non-transferable right conferred by 
decree—Restriction against alienation imposed by 
Legislature--Restriction imposed by decree or cons 
tract--Distinction—- Waiver of condition— Oonsent — 
Attestation of deed — Abandonment —Transferor cannot 
plead invalidity of transfer —'"Iransfer of Property Act 
(IV of 1882), s. 6 (h) and (2), scope of. 


The interests which are declared inalienable by 
section 6 (2) of the Transfer of Property Act are 
particular interests which have been created by 
statutes enacted to regulate the relations between 
landlord and tenant, An interest conferred by a 
decree is not covered by section 6 (2). 

The transfer of a non-transferable right in land 
conferred by a decree does not fall within the 
scope of section 6 (A) of the Act. 

There is an essential distinction between restric- 
tions on transfers imposed by the Legislature and 
restrictions imposed by contract or decree. The 
general policy of the law is to promote the free 
alienation and cironlation of property and 
to discourage the introduction of restrictions cal- 
culated to interfere with the fulfilment of these 
objects 

In cases where the Legislature deems it expedient 
to fetter the privilege of free alienation, the pro~ 
hibition, founded upon considerations of public 
interest, must be treated as absolute. 

But no such force can be attributed toa restriction 
which has its origin in an agreement of the parties or 
a decree of Court. The contract or decree does 
nob purport iO affect tho rights and interests of 


“ 


11.6 


Transfér-—- concid. 


any one but theparties themselvea, it merely re- 
gulates tLe 1elations of the partics infer se. 

Consequently, where there is a decree settling 

the rights of two parties, which contains a provision 

; that one of them shall not alienate the property 

which he has got from the other, the presumption 


! is that the condition against alienation is inserted 


for benefit of the other party. The latter may 
waive the benefit of the condition, and if he elects to 
do so by giving his consent to a transfer, the 
transfer is a valid transaction. 

lb is not competent to a transferor of a non- 
transferable interest, conferred by a decree, to raise 
the plea that the transfer is void. 

Although the mere attestation of a deed does not 
import notice of its contents, yet where a superior 
proprietor atcests a deed of gift, being aware of its 
provisions, and recognizes the donee as the transferee 
of the property, it will beinferred that he gave 
hig consent to the transfer. Such a consent given 
by the superior landlord is biuding on his son, 

To constitute abandunment of a heritable, though 
non-transferable interest in land, there must be the 
clearest evidence of an intention to abandon. 
Abandonment cannot be inferred from the mere fact 
that there has been no active assertion of the right 
during the short period which has intervened since 
the right came into existence. WAZIR MUHAMMAD v. 
HAR PRASAD 


Transfer Of case. See Civin PaoockpUnE 
Conn, 1908, s. 24, CRiMINAL PRoCEDURE Cops, s 528. 


Application for transfer of 
suit from Presidency Small Cause Court to High 
Court to be made to a Judge on the Original go 














Transfer of Property Act (IV of 
1882), s. 6 (a)—Reversioner—Transfer of ew- 
pectancy, validity of. 

A Hindu widow mortgaged certain property in 
which she had only a life-interest. A  reversioner 
sued for a declaration that the mortgage would not 
affect his rights in respect of the property after the 
widow’s death. 

This suit was withdrawn in consequence of a compro- 
mise whereby it was agreed that during her life-time 
the widow would get from the mortgagee a certain sum 
as her maintenance, while the rest of the profits of the 
property would be divided between the reversioner 
and the mortgagee and that after the death of the 
widow the reversioner and the mortgagee would 
divide the property in equal shares: 

Heid, that the effect of the agreement was to trans- 
fer to the mortgagee one half of the mortgaged pro- 
perty on the widow’s death, and that this amounted 
toa transfer of an expectancy by the reversioner 
and was, therefore, invalid under the provisions of 
section 6 (a) of the Transfer of Property. Act. BHA- 
GAN V. MUNNU 495 








. of | 613 


——— — S. 43 466 
—— —— — — 8. 93 68 


— — — — — SS. G4, [23—Sale or 
gift, how effected— Hegistration— Mutation—Estoppel 
— Statement by donor before mutation officer that 





ÍNDIAN CASES. 
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Transfer of Property Act- concld. 


ihe donee’s name may be recorded, whelher alone 

sufficient to affect transfer—Suit by donor for 

possession, whether maintainable. 

The husband of the plaintiff B. a widow, and R. 
were both entitled to get possession of certain im- 
moveable property. it. made an application for mnta- 
tion of his name alone in the Revenue Court. B made 
a statement before the mutation officer that she was 
the heir of her husband but she did not want her 
name entered in the kAewat and agreed to Rs name 
being entered in respect of the estate. Upon this 
R.'s name alone was recorded in the Revenue papers. 
Sometimes afterward B. filed a suit for possession 
of her husband's share in the property against R: 

held, that the suit was maintainable. The state- 
ments of B. in the mutation proceedings could not be 
said to have complied with the provisions of sections 
54 and 123 of the Trarsfer of Property Act which lay 
down the effectual mode of effecting transfer of 
interest in immoveable property by sale oc gift. 
Ram Perasan v, BEDO 43 


——Á— ae s.58 9I 
n — Á— oe ai S. 59 429 
€—— ———H€— a Na ss. 67,68 335 
— —— —— —— —— — s. 90 304 
— — —À —— —— S. 106 - Lessee for a fixed 


term—Notice to quit delivered at a shop where 
defendant did not reside— Validity of notice to quit— 

Lessee holding over--Notice, whether necessary. 

A notice to quit, sent by Post and delivered by the . 
postal peon toa person other than the defendant at 
the shop from which the defendant was sought to be 
ejected, but where the defendant did not reside, is 
not a good notice within the meaning of section 106 
of the Transfer of Property Act. 

Ifa lessee fora fixed term of years remains in 
possession ofa house after the expiration of the 
term of the lease in defiance of the authority of the 
lessor, he is not entitled toa notice to quit under 
section 108 of the Transfer of Property Act. GOKUL 











OHAND v. SHIB CHARAN, 9 A. L, J. 574 59 
—— s, 108 554 
——— ———— — Sy 1223-—Gift how effect- 

ed  * H 436 


Trees— Patta for trees given to one person and 
that for land to another person—Cancellation ` 
patta for trees, effect of —Right of land pattadar co 
trees 39 


Trespasser — Damages. 


Exemplary damages may be awarded against a tros- 
passer. JAGAN NATH v. Desi SAHAY 
Ejectment suit—- Plaintiff rr. 











to prove his title 
Trust. See Trusts Act. 


Agreement between trustees vesting manage- 
ment in one — Effect on the capacity of other trustees. 


Although by agreement the ordinary management 
of the trust is vested in one trustee, the agreement 
does not deprive the other trustees of their office of 
trustees ManAPPURATH PARAMADHATAIL 4 OBAN- 
NAZHI KRISHNAN, (1911) 2 M. W. N. 537 r 234 
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Trust—conid. 


—— —— Dedicalwn of property to a Church —Secession 
cf trustees from ihe faith of. the Church Right tore- 
cover properties from thesecessiontsts— Change of trust 
in uccordance with the new faith of the trustees — 
Recantation, effect of, on the right to trusteeship— 
Evidence Act (I of 1872), s. 57 — Matters of public 
history — Lam governing temporal rights in Roman 
Catholic Churches - Kightto remove trustee who has 
seceded from faith — Absence of prayer for removal — 
Amendment of plaint-—-Right to recover mcveables-— 
Limitation -~ Ciril Procedure Code (Act XIV of 1882), 
s. 30 
Plaintiffs, alleging that the suit properties were 

dedicated to the Roman Catholic Church, sued for 

their recovery from defendants, who were formerly 

Roman Catholics, but who seceded from the Roman 

Catholic faith and had become members of the Syro- 

Chaldean Church. Pliaintiffsalleged that they had 

the management and contro] of the Church proper- 

ties. Leave was obtained to implead the defendanta 
as representing all the Christians ofthe village. The 
defendants denied the plaint allegations. 

It was found that the properti«s were dedicated to 
the Roman Catholic Church and that defendants 
seceded from the Roman Catholic faith: 

Held, (1) that the defendants could not claim to 
have the trusts of the institution altered so as to con- 
vert the Church into and for changing worship ac- 
cording to the tenets of the Syro-Chaldean faith: 

Bishop Mellus v. Vicar Apostolic of Malabar, 2 M. 
295, referred to; 

(2) that certain letters of the Jesuit Fathers, tnough 
admissible strictly to prove facts of history, could not 
be used under section 67 of the Evidence Act to prove 
where certain missionaries were living or when they 
died ; 

(3) that the Cannon Law should be invoked as a 
guide in deciding questions re-pecting temporal rights 
in Roman Catholic Churches ; 

(4) that & single trustee cannot recover possession 
of properties appertaining to the trust from another 
trustee by evicting him, though he may be entitled to 
maintain a suit in ejectment against a stranger on 
behalf of the trust ; 

16) that the defendants, by their secession frum the 
faith of the Catholic Church, wereliable to be removed 
fiom the office Of trustee ; 

Mariam Pillai v. Bishop of Mylapore, 17 M. 
referred to; 

(G) that a recantation by the defendants would nob 
render them fit to hold the responsible office of 
^ »stee į 

.7) that, even in the absence of a specific prayer 
for removal of aefendants from the office of trusteo, 
tne Court could deoree removal by directing an 
amendment of the plain? ; 

(8) that when the Court allows a plaintiff to sue 
some persons as representing themselves and others, 
having the same interest in the subject-matter of the 
suit, the co: sent of the defendants on record is not 
necessary to enable the Court to do wo. 

Andrews v. Salmon, (1288; W. N. 102, referred 


447, 


to; 
(9) that, as the right to the properties of the trust 


goes with the 1ight to the office of trustees, plain- 

tiff» claim for moveables was not barred by limita. 

tion. AMBALAMPAKKIYA UDAYAN v.J. M. Batas, (1912) 

1 M. W. N. 162 59 
d 


GENERAL INDEX, l 










Trust—concld. 


— 





Deed of trust, ccnduct of trustees after exec 
tion of ~Oudh Laws Act (XVIII of 1876),8. 3 (b)- 
]rust, «cn-applicabihty of Muhammadan Law to. 
Gijt does not include trust—Tiusts Act (II of 1882) 
ss 4, 6 — Dower.debt, discharge of, not unlawful — 
trust, creation of, requires no physical delivery— 
linglish rules not upplicable to Indian cases~Shia 
Law fixed no minimum dower while Sunni Law does 
— Pamily settlements, construction of. 


The conduct of trustees, as manifested after the exe- 
eution of the deed of trust and misconduct on their 
part or neglect to perform their duties, cannot be 
put forward as a vulid reason for holding that the 
author of the trust had no intention of acting serious- 
ly, or for determining his intention a5 the time when 
he executed the deed of trust 

Under section 8 (b? of the Oudh Laws Aot, the 
Mubammadan Law does not apply to trusts. The term 
"gift" as used in the section cannot be interpreted so 


.as to inelude trust. 


The discharge of a dower debt, due from the settlor 
to his wife, andthe prevention of future disputes and 
litigation between the members of the settlor’s family, 
are not in any sense unlawful within the meaning of 
section 4 of the Trusts Act. 

The physical delivery of the property, in addition 
to the execution. of a registered instrument of transfer, 
is nob necessary to effect a valid trust under section 6 
of the Trusts Act. 

In construing family settlements Courts are to as- 
certain the real meaning of the parties to the trans- 
action; and when that meaning has been ascertained, 
if it appears that the whole plan cannot be carried 
out but thata partof it can, effect is to be given to 
that part 

The rules established in Eng.ish Courts for con- 
struing English documents are not, as such, applic- 
able to transactions between natives of this country. 

In the case of Shias, there appears to be no fixed 
legal minimum for dower though in the case of Sunnis 
there is some authority for saying that the minimum 
amount is 10 dirms. MOHAMMAD HasniM Ant KHAN 
v Sang Husain KHAN, 140. O. 866 82 


Trusts Act (Il of 1882), ss.4,6 882 


S. 8B .— urchase made by trustee - 
Trustee and beneficiary — Right and liability. 


One G made à Will by which he appointed several 
persons as trustees of his estate. The trustees 
appointed Æ, who was a co-trustee, their general 
attorney. A part of the trast property was subject to 
a mortgage. The mortgage-bond was attached in 
execution of a decree and was about to be sold. K. 
advised the trastees to purchase the mortgage-bond 
as that woul! enhance the interest of the trust estate. 
The trustees could not come to a final conclusion 
before the date of sale, Thereupon X. purchased the 
bond himself : 

Held, that K. must be held to have made this pur- 
chase for the benefit of the trust and that he could 
only charge the trust with the amount which he had 
actually paid for it. Gopr NARAIN v Kuns BEHARI 














Lan,9 A. L. J. 8 1 625 
= — — Sa 9l 176 
Trustee and Beneficiary. See Trusts 


ACT, S. 8 







08 INDIAN 
nder-proprietary right —Dhayak 
809 


nder-raiyatLl, lease to—Stipulation that after 
_eapiry of term, raiyat would give under-raiyat — fresh 
lease, validity of ~Ejectment of under-raiyat -- Bengal, 
Tenancy Act AV III of 1885), s 85. 

A raiyat gave his under-ratyat a lease for nine 
years, and it was sblipulated that after the expiry 
of the term, the razyat would give the under-razyat a 
fresh lease of the land on fair rent: 

Held, thatthe stipulation was not null and void, 
that the lease was notin contravention of the terms 
of section 85 of the Bengal Tenancy Act, and that 
the rayat could not eject the under-ratyat without 
giving him the option to take a fresh lease at a fair 
rent. Ati MOHAMMAD v. NAYAN Rasan BHUIYA, 15 
C. L. J. 122; 16 C. W. N. 620 note 912 


-Undue influence - Inadequate consideration 
.. —False allegation of payment of purchaso-money 


d 879 
U. P. Land Revenue Act (ill of r901), 
9 





S. 4 (15) 
‘Unsoundness of mind. See Psnat Cons, 
s. 84, 


Usufructuary mortgage—Non-transfer- 
able holding— Abandonment—Usafructuary mort- 
gagee placed ip possession—Payment of rent by 
tenant— Decree for ejectment 94i 


Vakil—Power to compromise—Vakil eaceeding power 

—Compronuse prejudicial to client. 

Where the Vakil of a party to a suit entered into 
anagreement with the opposite party which settled 
none of the matters in dispute between his olient 

. and hisadversary, but left his client to fight the 
whole matter in a fresh litigation, meantime sur- 
rendering suit property to the former : 

Held, that the Vakil acted improperly and the 
agreement of compromise was not valid. MANIKA 
"MuDELIZR v. DEVASI KaAMINI PILLAI, (19812) 1 M. W. 











N. 158 595 
Validating Act XIV of 1904 855 
Valuation of suit Improvements effected 
during pendenoy of suit 428 
a ———— — Partition suit 903 
as i Suit for declaration and in- 


junction in respect of house 
` Suit for declaration of inva- 

lidity of mortgage deed —Consequential prayer for 

cancellation of deed and injunction — Amownt of 
liability under deed—-Court-fee — Jurisdiction — Court 

Fees Act (VII of 1870), s 7 IV (c) and (d)—Swits 

Valuation Act (VII of 1887}, s. 8. 

Where a minor sues fora declaration that a mort- 
gage-deed executed in his name by his guardian is 
invalid against him and further prays for caucella- 
tion of the deed and for a permanent injuction to 
restrain the defendant from enforcing the terms of 
the deed, the value of the suit for purposes of Court. 
fees and jurisdiction is the amount of liability under 
the deed, as statedin the plaint. The plaintiff can- 
not,in sucha case, be allowed to fix a lower and 
arbitrary value for purposes of Court-fee computa- 
‘tion and jurisdiction. Devipas v. Ramuan, 7 N. L.R. 


190 864 


CASES. [1 


Vendor and Purchaser - Applicabili 
caveat-empior—Sale in execution . € 





Sale of goods — Lien fo: 
paid money € 





Sale of share, excludin; 
bila lagan, construction of—Üovenant by vend 
pay rent, if subsequently assessed-~Contract b 
demnify € 
—— Contract of sale wi 
number of persons— Right of one to enforce spe 
performance 4 < 














femen 





——— — QGontract for sale — Subseq 
sale to other vendees — Specific performance, suti 
by first contracting party —Decree, form of— 
sequent vendees to ewecute conveyance to plaint 
Absence of prayer im plaint--Trusts—Trusts Ac 
of 1882), s. 91—OCinl Procedure Code (Act 
1908), O. XLI, r. 33. 


Where itis aereed to sell property to one pe 
aud it is subsequently sold by the vendor in 
travention of the agreement, and the first purck 
brings a suit for specific performance of the cou 
of sale, the proper form ofthe decree to be pag, 
case of plaintiff's success,is not to declare ires 
quent sale void but to direct the subsequent purck 
to execute a conveyance to plaintiff. The Oourt 
power under Order XLI, rule 83, Civil Proce 
Code, 1908, to pass such a decree even though 
plaint does not contain a prayer to that effect. 

The subsequent purchaser in such a case, is in 
a trustce of the property for the person who h 
prior agreement for sale. SUBIHA PILLAY 
VELLAPPA Narcxen, 10 M. L. T. 524; (1917 
M. W. N. 660; 22 M. L. J. 124 ] 


Vrit. See HINDU Law. 


Waiver —Assumption of jurisdiction in irreg 
manner Objection not taken at proper time £ 


—— —— —-(Jontract to sell land E 


—— — Failure to join in an appeal age 
mutation proceedings € 


Landlord's right to eject € 








—— Novation of oconiract-deed execute 
consideration of previous bond —Deed not regi: 
ed~ Right to sue on previous bond 





to Pre-emptor assisting in sale negotis 
and demarcation of lan@ £ 


—-—Hestriction against alienation imp 
by decree or contract 


Wajib-ul-arz. See PRE-EMPTION. 


—— Consiruction—" Maveshi,? m 
iny of —Grazing rights in shamilat land. 


Where a Wajib-ul-arz conferred grazing rights 
non-ocoupancy-tenants and other non-proprie 
residents of the village over shamilatland in res 
of their mavesha: | 

Held, that the word maveshi should be restrictec 
“cattle” used for agricultural and domestic purp 
and that goats and sheep kept mainly for tra 
purposes are not included in the term. HANSRA 
Narain OHAND, 86 P. R. 1911 


Wakf property—aAlivtment—Partition 7 
| 4 
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Warrant -— Destruction by accused —Presumption of 
legality—Criminal Procedure Code (Act V of 1898), 
ss, 98, 100, 652— Penal Code (Act XLV of 1860), 
ss. 147, 932. 


Where, npon an application under section 562 of the 


‘Criminal Procedure Code, a warrant under section 100 
"4: of the Code was issued to compel restoration of an 


abducted female, but was drawn up on a form which 
was printed for use under section 9S of the Code, and 
the accused persons snatched away the warrant and 
destroyed it: 


Held, that it must be presumed that the warrant 


' contained the substance of what is set oubin sec- 


tion 160 and thatthe poitions which had to be alter- 
ed were altered. GuRAMEAH v, Emperor, 16 C. W N. 
336; 39 0. 403 1002 


Warranty of title of judgment-debtor 803 
‘Week,’ meaning oj—General rule—Eaclusion of 
day on which order is made— Deficit Court-fee to be 
paid “in a week" —Inteniion to allow full seven days. 


The word “week,” when used in reference to com- 
putation of time from which it is to be reckoned, 
prim , ^ie excludes the day of that date though the 
express... may be inclusive or exclusive according to 
the context. 

An irflexible rule of interpretation cannot be 
allowed and whether the day ou which the order is 
made is to be incinded or excluded, must depend 
upon the circumstances and the reason of the thing.’ 

A fair rule of construction seems to be that where 


e the computation is to be for the benefit of the person 


affected, as much time should be given as the language 
admits of, and where it is to his detriment, the 
language should be construed as strictly as possible. 
e North, In re, Ex parte Hasbuck, (1896) 2 Q. B. 264, 
at p. 270, relied upon. 4 

Where the Court ordered the plaintiff to Ble deficit 
Court-fee "in a week :" 

Held, that the intention of the Court was to allow 
the plaintiff full seven days. GoPAL LAL v. BAHORNI, 
15 0. L. 4.120 900 


widow, See HINDU Law—Wipow. 
———— — Partition — Co-widowsB 320 
—— —— ——Unohastity. See Custom —Winow 290 


—, suit against Evidence necessary as to 
nature of debt. 

"Inasuit against a widow, etidence should be taken 
as to whether the debt was incurred by her as 
representing her husband's estate. TADIKONDA VEN- 
KAYA v. KODALI VENKATASUBBAMMA, (1912 1 M. W. 
N. 49 486 


Will. See PROBATE AND ADMINISTRATION ACT. 
Deed, construction of—-Gift, deed or Will 
409 
225 
»y-——, construction of —Deviseto daughter on death of 
two widows, 


Where land is devised by a Will to two widows 
of the testator and, on their death, to his daughter, 








„mm of share of vrit 


dhe land given to each widow would on her death 


pass to the daughter. Govinoa PILLAY v. MEENATUCHI 


Acar, 10 M. L. T, 493; (1901!) 2 M. W. N. 52 


M. L. J. 204 
, 


GENERAL INDEX. 


1108 
Will—contd. 


Consiruction— Hindu Law--Devise to widows 
and daughters — Widows’ share to go to daughters on 
their death - Nature of widows interest-—Tenancy- 
in-common— No right of survivorship between widows 
—Nature of daughters interest — Abeolute estate — 
Land Acquisition Act (I of 1894), ss 18, 32— Deposit 
of widow's share in Court on objection of daughters — 
Withdrawal of objection —Subsequent death of widow 
—Jurisdiction - Determination of question of succes- 
sion to deceased widow — Daughter not claiming her 
own share left by Wi — Recognition as heir of deceas- 
ed widow in acquisition proceedings —Application of 
s. 18 to question of succession of deceased claimant 
and investment of money--Investment in securities 
when tobe made. 





A testator left two widows, 4 and B and two daugh- 
ters, C. and D. By his Willhe left his lands half to 
his widows and half to his daughters stating thut 
after the death of the widows their half would go to 
the daughters, and after the death of the daughters to 
their deacendants. 

The testator died in 1887. In 1899, O. sued the 
widows and obtained a decree for fth of the lands. 
D. did not join in the suit and never obtained the th 
Share left her by her father. 

In 1909 a portion of the lands left by the testator 
was acquired by Government. The Land Acquisition 
Officer awarded ith of the compensation to C. and 
iths to the widows. As C. objected that the widows 
were not competent to alienate the land, the otficer 
deposited the ¢ths ofthe money in Court. Subso- 
quently, O. withdrew her objection and the Land 
Acquisition Officer reported that the money might bo 
paid to the widows. Before the Divisional Court had 
time to deal with the matter, A. died anda dispute 
arose as to who were her heirs, O. and D. claiming 
that As share went to them while the surviving 
widow claimed that if went to her. The Divisional 
Judge held that A.'s share went to the daughters and 
ordered thatthe money deposited-in Court should be 
invested in Government Pro-notes and that the 
interest should be paid half to B. and one quarter to 
each of the daughters: 

Held, (1) that the Divisional Judge was right in 
deciding the question of title arising between the 
rival claimants, Such questions shouldbe decided in 
the case and should not be left to be decided by a se- 
parate suit. The Court was bound to decide all points 
the decision of which was necessary to enableit to pass 
orders as to the disposal of the money, including ques- 
tions arising asto who was the proper heir of the claim- 
ant who had died after the deposit of money in Court. 

Babujan v. The Secretary of State for India in 
Council and the Chairman, Gaya Municipality, 4 O 
L, J. 256, followed. 

(2; That the money having been once deposited 
in Court, the Court was obliged to observe the pro- 
visions of section 32 of the Land Acquisition Aot, 
in spite of the withdrawal of C.'s objection. 

(3) That section 18 of the Act did not apply to the 
determination of the quesrion asto the succession to 
A/s share and as to the investment of the money. 

(4) That, on & proper interpretation of the Will, 
each of the widows was to hold for life as a tenant- 
in-common without the benefit of survivorship and 
the share of either widow passed at her death to the 
daughters, 
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Munni v. Umrao Singh, 39 P. R. 1909; 55 P, W. R. 
1909; 59 P. L. R. 1909; i Ind Cas. 720, referred to. 
(5) Tbat as D. did not choose to sue for her jth 
share which fell to her immediately on her father's 


.death, she could not claim to getthat share ont of 


the share left by A’s death by a disproportionate 
division of the compensation-money. If D. claimed 
a share in tbe land, she should hare put ina claim 


. before the Land Acquisition Officer in her own right 


~ 


as heir of her father. 

(6) That D. could only be recognized in these pro- 
ceedings as A.’s heir and could get her share only of 
As property. 

(7) That the Will left to A. and B. nothing more 
than the life-interest of a widow, but C. and D. took 
an absolute estate under the devise as their interest 
was not entailed by express words or by necessary 
implication. 

Radha Prasad Mallick v. Ranee Moni Dossee, 33 0. 
9047; 8 O. L. J. 502; 10 O.W. N. 695, relied upon. 

(8) That, consequently, only B '8 share of the com- 
pensation awarded should be invested in securities 
while the daughters' share of the money should bo 
made over to them. NIHAL Kaur v. SECRETARY OF 


` STATE 


- 


Construction — Intention of testator — Hindu Law 
—Self-acquired property left te one daughter as 
owner and to the other daughter in the erent of her 
decease~ Absolute estate acquired by survivor. 


A Hindu left a Willinrespect of his self-acquired 
property by which he «xpressly excluded his col- 
laterala from sharing in that property. The Will 
directed that the property should in the first 
instance devolve on the testator’s widowed daugh- 
ter, A, who would be owner like himself but, that in 





* case of A.’s death, the testator’s married daughter, B, 


would be the owner of the property. A. pre deceased B. 

Held, that the intention of the testator wa: to make 
provision for A. in the first instance for lifein the 
event of her pre-deceasing B. but she was to have 
absolute estate only if she survived B In the event 
of B. surviving A. the Will conferred an absolute 
estate on B, 

The aim and object of the testator was that the 
absolute owner of the propeity should be the daugh- 
ter who survived the other. 

A Willis not to beconstrued with literal strict- 
ness. The Courts are bound to look to all its provisions 
in order to see what the realintentions of the testa- 
tor were. The Will must be read asa whole and 
regard must be kad to ihe wishes of the testator to 
be gathered from the general tenure of the docn- 
ment. RAM CzaND v. Diwan CHAND 


Probate — Suspicion to be removed bejore order 
— Suspicion to be inherent ani mot to arise from 
conflicting evidence—Proof of fact—Objeclion that 
more evidence might be adduced — Presum) tion 
against misconduct—Improbabisties — Clear evidence 
of reliable wrtnesses—Hmpert testimony, how to be 
taken—~Document, proof of — Refusal to cross-examine 
— Document put in hands of utiness—Righi of adver- 
sary to see document —Succession Act (X. of 1865), 
ss. 46, 45, 50 - Evidence Act (L of 1872). ss. 3, 45, 
10}, 1356. | 
The principle laid down in Barry v. Bultin, 2 

Moore P. C. 480; 4 S. E. C. (o. 8) 175 and Tyrrell v. 





INDIAN OASES. 


.butif the paper be used for the purpose of refresh. 


for re.hearing. UPENDRA NARAIN (HosH v. CHAIRMSN 


[1912 3 


Will-—concld. 3 


Painton, (1894) P. 151, 159; 6 R, 540; ^0, L. T. 453,42 | 
W.R, 3848, to the effect that whenever a Will is >o 
prepared under circamstances which raise a well. 
grounded suspicion that it does not expres ju 
the mind of the testator, the Court ought not tok ^, 
pronounce in favour of it unlessthe suspicion is re. & ' 
moved, applies to cases where the suspicion isin. i 
herent in the transaction itself as put forward by the | 
propounder, and not where it arises from a conflict of 
testimony and the question is which set of witnesses 
should be believed 
Jenkins, U. J.—Demonsíration, or a conclusion at 
all points logical, cannot be expected, uor can a degree 
of certainty be demanded of which the matter under 
investigation is not reasonably capable. | 
| 





lf there is sufficient evidence of a fact, it is no ob- 
jection to proof of it that more evidence might have 
been adduced. 

Presumption against misconduct is among the 
probabilities to be taken into account iu estimating the - 
value of evidence, and this probability gains in 
strength where the character and position of the 
individual impugned is above reproach. 

The mere improbability of this or that in a complex 
transaction, cannot go for much against the clear 
and distinct evidence of witnesses of good general 
character | 

Wood»offe, J.—Where expert testimony is given, 
the better course to follow is thatthe expert. should 
hear the evidence as to which he is asked his opinion 
than that heshould give his opinion ona copy of the 
deposition. x a 

A Court cannot assume that a document is proved, 
fiom the refusal of opposing Counsel to cross-ex- 
amine it. The latter is entitled to wait until the 
Court ruled whether the document had been proved * 
or not, ; 

If the cross.examining Counsel, after putting & | 
paperinto the hands ofa witness, morely asks him 
some questions as to its general nature or identity 
his adversary will have no right to see the document; 
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ing the memory ofthe witness, or if any questions 
be put respecting its contents or as to the handwrit- 
ing in which itis written, a sightof if may then be 
demanded by the opposing Counsel GoPESSUR DUTT 
v. BrssEssUR Durr, 16 O, W. N. 265, 390.245 577 


Withdrawal of suit 370 


e 
Witness -Previous depositions - Mode of proof— 
Contlict of testimony—How to be tested 678 


——, non-attendance of— Prayer for arrest— 
Rejusal upon insufficient ground. 
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d 
Jn & suit against the Calcutta Mu«univipality, the 
plaintiff desired to call as à witness a'servanb of the 
Municipality and to require him to produce certain 
material documents. ‘the witness failed to attend 
and the plaintiff asked the Court to compel ‘his 
attendance by arrestif necessary. That prayer was . 
rejected without satisfactory reasons: | 1 sf 
Held, that the attendance of the witness should be i 
compelled with the production of the documents, and NE 
that the case should be sent down to the first Vourt CT 
C 
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Words and Phrases. 
any further order that may 


be just 213 
any other evidence i 
arrear 71 
assets realised by sale or 

otherwise 907 
aulad va ahfad 155 
book 827 
case 284 
cause of a like nature 260 
date of decree 88 
decretal money | 671 
good faith 260 
inquiring into the offence — 273 
inquiry 273 
in a week 900 
institution of proceedings 221 
interest 433 
kept from knowledge of right 63 
land i 634 
maveshi ! 716 
other sufficient cause 313 
personally interested 222 

. 
e 
ee 
| 
i i 


Words and Phrases - eonold. 
` $ 


proceedings 175 
return from transportation 390 
review of judgment 140 
rights of parties 800 
rishtadar qaribl £54 
same transaction 825 
Shall be made 832 
shisnya 329 
Sishyanukrami 329 
street 427 
sub-division 490 
taking 819 
thing 482 
time requisite for obtaining 
copy 714 
try any case 222 


Written statements. See PLEADINGS. 


s amendment of, when 














may be allowed 


Yaiman Vritti-—Nature of pioperty—Impar- 
tible and inalienable—Custom recognizing pati- 
tion and alienation—Barden of proof—Partition, 
esseniials of — Enjoyment of vrit by rotation— Will 
of a share of vrit-—3uccession to vrit 





